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PREFACE TO THE FIRST EDITION. 


T he object of this work is to famish a compreheusire Index to the case law of 
India as laid down in the reported deciaons of the High Courts and Privy 
Council, analogous to that already compiled of the statutellaw. It would perhaps be 
too much to hope that this object has been fully attained, but 1 can at least claim 
for it that it goes further towards success in that attainment than any previous 
work of the kind in India. I shall he satisfied with this attempt towards such an 
end if it be found in some degree useful to the Government in its legislation, to the 
judicial of&cers of Government, and last, but by no means least, to the members of 
all the branches of the profession to which I have the honour to belong. 

The work contains the gist of the cases reported in 166 volumes of Reports 
extending over a period of fifty years,-— wr., from 1836 to 1886. Besides the reports 
published in India, it contains the cases in Moore's Indian Appeals, without which, 
of course, no digest of Indian cases would be complete ; and also such cases from the 
Law Reports, Indian Appeals, as are not reported in the Indian reports. The names 
of the reports are set out in the annexed hst showing the periods over which they 
extend; the decisions of what Court they contain, and the abbreviations used for 
them in the references throughont the Digest. 

With respect to a few of those volumes which have been reprinted, and in the 
later editions of which the paging is different from that in the original edition, I 
have g^ven, wherever I could do so, both pagings. I think this difference of paging 
will he found with respect only to the first and second volumes of the Bombay Re- 
ports, the first volume of the N.-W. Rovinces Reports, and the Agra Pull Bench 
volume. 

In some of the volumes— instances chiefly, however, confined to the Agfa Re- 
ports— the paging is in some places manifestly incorrect, some pages having the 
same numbers. In these cases I have generally given the page which would have 
been correct had the paging been correctly continued. 

In cases where it is not otherwise apparent that the case is a Privy Council or 
Full Bench decision, I have added in the reference the letters P, C. or F. B., as the 
case ‘may he, to indicate this. It should he noticed that all the cases in the Supple* 
menial Volume of the Bengal liaw Reports are Full Bench cases. This is not the 
case, however, with the Full Bench volume of the Weekly Reporter, containing cases 
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decided in 186^-03 ; tlie letters W. ll., F. B., therefore merely represent the abbre- 
viation of the name of that volnraej and do not necessarily imply that the case to 
which they are appended is a Full Bench case. In fact, as. all the Full Bench cases 
in that volume are reported elsewhere, cases to which the letters W. R., F. B., abne 
are appended are probably not Full Bench eases, though some of them may be 
decided by more than two Judges. 

With the names of the oases I have had great difTieulty, —a dilRcully which, 
from the character of Indian names, is, it seems to me, almost impossible to over- 
come. The general rule I have followed has been to cut out from the commence- 
ment of the names all prefixes and titles. Tlic principal of these are Shahzada, 
Shah, Maharajah, Maharani, Rajah, Rani, Nawab, Sahib, Sri, Sreemutty, Mussa- 
mat Bibij Thakoor, Syed, Moulvie, Moonshee, Mir, Mirza, Hadji, Sheikh, Baboo, 
Coomar, Cowar or Kooer, and perhaps a few others. I have omitted these as far as 
possible with the object in view not only of greater brevity in the names, but also 
in order that, in the Index of Cases, names that are similar may come together, and 
not as they sometimes do in an index of names, some wUk the prefix or title and 
under one letter, and the same name wif/mU it under another letter. I have made 
exceptions to this rule only in cases where the name is given in the following form : — 
“Maharajah of Vizianagram,^’ “Rajah of Shivagunga,^’ “Nawab Nazira of 
Bengal,” etc. 

As to the spelling of the names, I found it hopeless to attempt any consistency, 
for the various volumes of repoi-ts go through all the possible variations in the man- 
ner of spelling any particular Indian name, and 1 came to the conclusion that it was 
best to spell the cases as they appear in the reports. Had I adhered in all cases to 
any one mode of spelling, the result would have been that any cases spelt in the 
report in a different way would probably never be found by looking in the Index of 
Cases, or, if discovered at all, only after much more expenditure of time and trouble* 
than would be desii-able j and such a method would, it seemed to me, lead in other 
ways to difficulty and confusion. 

I at first intended to issue the work in not more than two volumes, ‘but owing 
to the material having taken up more space in print than I imagined it would do, 
and it being desirable not to have the volumes of a bulk inconvenient for ready use • 
and reference, it has been decided to issue it in five volumes to be published succes- 
sively, and, if possible, within the present year. To each volume will be appended 
a table of tbe headings oontained in it, and the last volume will contain a list of all 
the cases contained in the five volumes. The paging will be continuous througho ut 
the work. 


C&LCtJTTA 

15tk September 1887. 


J. V. WOODMAN. 



PREFACE TO THE PRESENT EDITION. 


S INCE the issue of the first Digest, which included the decisions of the High Courts 
and Privy Council down to 1886, the Author brought out three separate volumes 
containing the cases from 1837 — 1889, 1890 — 1S93, and 1894 — 1897, respectively. 
The present edition is a consolidation of the previous Digests, with the addition of the 
rulings from 1898 — 1900 inclusive. Its bulk has consequently increased to a very 
considerable extent. A reference to tbc Table of Reports will show that the number 
of volumes of Reports digested is 341, as compared with 166 volumes digested in 
the first edition. The first four numbers of the Calcutta Weekly Notes have also 
been incorporated, as frequent reference is made to them in the Calcutta High Court. 
An idea of the increase of the size of this edition may be gained from a comparison of 
the number of volumes and columns of the tivo editions. Whereas the first Digest 
comprised five volumes including llio Tabic of Cases, the present one is made up of 
five volumes of the Digest alone, and has a separate volume for the Table of Cases. In 
the former publication, Volume I contained the letters A— D and consisted of 1,662 
columns j the present Volume I contains A— C only, and runs into 2,U54 columns. In 
order to keep down the size of the volumes, the Author has been obliged m several 
places to omit lists of cases from cross references, thereby avoiding repetition, without, 
however, impairing the value of the work. The scheme and arrangement of the 
Digest remains the same, but Act XXVI of 1867, .which was put under the Stamp 
Acts, has been tiansposedto Court Fees, and Bombay Act I of 1885 now appears under 
the heading “ Bombay Survey and Settlement Act I of 1865 ” Many separate minor 
headings have been brought under more general headings, and several sub-headings 
have been somewhat verbally altered. The vmiacular terms and expressions which 
are scattered throughout the Rejkirts are now printed in roman letters instead of 
italics, and some uniformity in their spelling has been observed, 


Calcutta j 

15a 1901. 
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9. Bombat Mikoes Act, XX op 18&1. 

Certificate of attendance at lectures. 

Certificate of guardianship. 

CERTIFICATE OP SALE. 

Certificate under Bengal Act Vll of 18S0 
CERTIORARI, WRIT OP. 

CESS. 

Cess Act. 

Cesser, Propiao for. 

CESSION ■ OP BRITISH TERRITORY 
.IN INDIA. 

Chainnan, 

CHAMPERTY. 

Chsractcr.- 

CHAROE. 

1. Fosu OP Ceaboe. 

(a) Gevebai Cases. 

(i) Special Cases. 

2. ALTEBATJOX OB AUEPLMEVT OP CbABOE. 

8. Ezplavatiok op Ceabob to Acccbeo. 

CBARGE TO JURY. 

1. Smimto op nr Obksbal Cases. 

5. Uisbibectioe. 

8. Special Cases. 

Charge Sheet, Copy of. 

^Charitable Bequest. 

Charitable iDstitution. 

Charitable Trust. 

Charities. 

CHARTER-PARTY. 

CHEATINQ. 

CHEATING BY PERSONATION.' 

Chemical Examiner, Keport of. 

Cheque. 

Cberra Poonjee Raj. 

Chief Judge of Small Cause Court, Bombay. 

CHIEF JUSTICE, POWER OP. 

Child. 

Child-vrife. _ 

Children. 

Chittagong HilllTracts Act. 

Chose in action. 

Chota Nagpore. ' _ 

Chota Nagpore Raj. 


CHOTA NAGPORE ENCUMBERED 
ESTATES ACTS. 

CHOTA NAGPORE LANDLORD AND 
TENANT ACT. 

CHOTA NAGPORE TENURES ACT. 
Cbonkidar. 

Chowkidari Tax. 

CHUR LANDS. 

Church. 

Circular Order 41 of 18GG. 

Circular Orders by Judicial Commissioner of Punjab. 
Circular Order of High Court (Criminal). 

Citation. 

CiTil Court. 

CiTil Procedure Code, 1882. 

CIVIL PROCEDURE CODE,’-1882. 

8 . 2 . 

B. S. 

8 . 12 . 

BS. 87, 88, 417, 432. 

8. 60. 

B. 64. 

88. 66, 67. 

8 . 68 . 

BS. 74, 76. 

B. 87. 

-1 8. 97. 

89. 97, 88. 

8. 89. 

- - - B. 100. 

BE. 102, 103. 

e. 103. 

8. 108. 

BB. 118, 118. 

a. 120. 

B. 138. 

8. 137. 

88. 138, 138. 

B. 140. 

B. 141. 

BS. 164, 155. 

8, 156. 

8. 168. 

a. 177, 

B. 191. 

B. 212. 

B. 224. 

8. 229, 

88. 230 23J. 
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TARLK OF IIKa DINGS. 


crvn. pnocEDrmE code, issa 

— COtl / ltturrt . 

8. 232. 

^ s. 234 . 

0. 235, 

B, 230, 

s, 244. 

1, QrrsTjoKS IN’ E.^rcrxioN or 

Drcnnn, 

2. PAiiTirs TO SriT. 

B. 246. 

B. 240. 

B. 257. 

s. 257A. 


CIVIL PHOCEDTJHE CODE, 1882 

— cnneht ^ cd . 

fl. 676, 

0. 683. 

D. 684. 

B, 687. 

e. 043. 

Civil ProKotlurf Coili’', 18.59, Antciulmcut Act. 

Civil Proccdnrr Coilc, 1832, Amendment Acts. 

Cl.iirn. 

CLAIM TO ATTACHED PROPERTY. 

clerk: op the court. 

Clerk r,f .Smull Cnuse Court. 

CLUB. 

Co-ilcfi'iiA'int. 


— s, 258. 

— Gs. 269, 2Q0. 

8. 208. 

8. 272, 

8. 275, 

______ BS, 280, 290, 

ss, 287, 289, 200. 

8. 307. 

— BS. 311, 312, 

— 8. 312. 

8, 316. 

BS. 326A, 320. 

e. 320. 

B, 34L 


B. 367. 
B. 307. 


B. 372. 

SB, 387, 391. 
B. 424. 

B, 432. 
s. 443. 
s. 493. 


s. 643. 
s. 644. 
s. 648. 
8. 649. 
B. 651. 
8. 663. 
B. 656. 


s. 658. 
B. 500. 


Codicil. 

Codifying the law, Object of. 

Coercion. 

Coliahifation. 

Coin. 

COLLECTOR. 

Collision. 

Collusion. 

COMMISSION. 

1, ClTJI, C.VSKS. 

2. CiiniiNAi Casks. 

Commission Agent. 

Commission Sale. 

COmnSSIONER. 

COMMISSIONER POB TAKING AC- 
COUNTS. 

COMMISSIONERS OP REVENUE CIR- 
CUIT, 

COMMITMENT. 

Common, Eights of. 

Common Assembly. 

Common Object. 

COMPANIES ACTS. 

COMPANY, 

1. POKITATION AND EBSISTEATION. 

2. Akticles of Association and LiABniTr of 

■ SHABEHODDEnS. 

8, EIODTS of SnAEEHOIiDEBS. 

4, Teansfeb of Shakes and Eights of Teans- 

FEEEES. 

6. MEETINaSAND VOTING. 

6. PowEBS, Duties, and LiadiIiIties op Dibec- 

TOES. 

7. Winding up. 

( a ) Geneead Cases. 

Xb ) Duties and Powees op Iiquidatoes, 
( e ) Costs and Ciadus on Assets. 

' {d) LlABIHTr OP Oppioees. 



"•ABLE OP Headings. 


• COJilPASS MAP,” MEANING OP. 
COMPENSATION. 

1. Cim Cases. 

2. CBtirisAi. Cases. 

(a) fOB Loss OB iJfJtrST CAESBD BT Oe* 
FESCE. 

(J) To Accpseb on DiSiiissAt or Cost- 
PIAINT. 

Competent Court. 

COMPLAINANT. 

COMPLAINT. 

1. INSTITCTIOK op CoilPIiAlNt AND KECB3SABT 
PEPtnriKABIES. 

2 Power to eepeb to StTBonniNATB Ofpicebs. 

3. WlTUDBAWAli OP COMPtAlNT AND ObLIOATIOR 

OP ilAOISTBATX TO HEAR IT. 

4. Dismissal of Complaint, 

а ) GBorND FOB Dismissal. 

б) PO\TXB OP, AND PHEtntlNAItlBS TO, DIS- 

MISSAL. 

(e) Effect of Dismissal. 

5. Bsttfal op Complaint. 

Compssitioa Dee<}. 

OOMPOUNDINa OPPENCE. 
COMPPOMISE. 

1. COTSTBCCTION, EnFORCINO, EPfECT OF AND 

BBTTINO A8TDB DEECS OP COMPBOMISB. 

2. BniEPT ON Non-febpormanos of Comfbo- 

UIBS. 

3. Coufbouiss of Sons ltnoeb Crm Pbocb- 

SORB Code. 

Compulsory Labour (Madras). 

CONCEALMENT OF BERTH. 

Conciliator. 

Concubise. 

Concurrent Judgments on fact. 

Condition. 

Condition precedent 
Conditional Sale. 

COKPESaiON. 

1. Gbnsral Cases. 

2. Confessions ondeb Threat or Fressobe. 

3. Confessions subseqcentlt betbaoted, 

4. Confessions to Maqisibate. 

'6. Confessions to Police Opficebs. 

6. Confessions op Pkisosebs tbied jointlf. 
CONFESSION OP JUDGMENT. 
Confiscation. 

CONFISCATION OF PE-OPERTY IN 
OUDH. 

Confiscation of Salt. 

Connivance. 

Consent. 

Consent Decree. 

Consoquential Belief. 


CONSIDERATION. 

Consignee of West Indian Estate. 

CONSIGNOR AND CONSIGNEE. 
Consolidation of Claims. 

CONSOLIDATION OP SUITS. 
CONSPIRACY. 

CONSULAR COURT. 

CONTEMPT OP AUTHORITY OF 
PUBLIC SERVANT, 

CONTEMPT OF COURT. 

1. Contempts Genebaiit. 

2 Penal Code, s. 174. 

3 Penal Code, b, 22S 

4 PfiOCEDUBE 

5. Effect on Contempt, 

Continnlng Offcoec 
Continuing Right 
CONTRACT. 

1. CONBTEDCTION OF CONTSACTS. 

2. Conditions Phecedent. 

3. PErTITT OF CONTBACT. 

4 Rbfdpiation op Contbact. 

6. Bodoht and Sold Notes 

C CONTBACTS FOB GOTEBNMBNT SECDBITIEB OB 
SSABES 

7 Waoeeino Conteacts 

8 AlTBBATION OF CONTEAOIS. 

(?) Alteration nt PAurr. 
b ) Altesation bs the CotrsT (Inequix* 

ABLE Conteacts) 

9. Bbeach of Contsact 
10 Law ooternieo Cobtbaots 
CONTRACT ACT. 

BS. 8, 25. 

B. 4. 

65.16,18. 

63. 20, 21, 

6.23. 

IllEDAL CONTBACTB 


6. 25. 
6. 27. 

B.28. 
8. 29. 
6. 39. 
s. 43. 
8. 44. 

. s. 61. 
6. 53. 
6. 55. 
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■ TABLE OE headings. 


CIVIL PBOCEDUBE CODE, 1882 

— continued. 

s. 232. 


B. 234. 
s. 235. 
s. 236, 
s. 244. 


1. Questions in Eseoution of 

Deoeeb. 

2. Paeties to Suit. 
s. 246. 

s. 249. 
s. 257. 

0. 257A. 


- s, 258. 

' ss. 259, 260. 

- s. 268. 

- s. 272. 

- s, 275. 

. ss. 286, 296. 

- ss, 287, 289, 290. 

- s. 307. 

- ss, 311, 812. 

- s. 312. 

~ s. 316. 

- ss. 325A, 326, 

- a. 326. 
s, 341. 


— B. 357, 

— a. 367. 

— s, 372. 


- — ss, 387, 391. 

,s. 424. 

— .. s, 432. 


B. 443. 
s. 493. 
S. 543, 


S. 544. 
s. 548. 


S. 549. 


— s. 651. 

— s, 653, 

— S, 656. 
~ s. 558. 

— s. 560. 


CIVIL PBOCEDUBE CODE, 1882 

— concluded. , . 

s. 676, , - 

g, 583. 

s. 684, 

• s, 687, 

I s, 643. 

Civil Procedure Code, 1859, Amendment Act. 

Civil Procedure Code, 1882,' Amendment Acts, 

Claim. 

CLAIM TO ATTACHED PBOPERTY. 
CLERK OP THE COURT. 

Clerk of Small Cause Court, 

CLUB. 

Co-defendant. 

Codicil, 

Codifying the law. Object of. 

Coercion. 

Cohabitation. , 

Coin. 

COLLECTOR. 

Collision. 

Collusion. 

COMMISSION. 

1, Cim Cases. 

2. Cbimikai. Oases, 

Commission Agent. 

Commission Sale. 

COMMISSIONER. 

commissioner POB taking AC- 
COUNTS. 

COMMISSIONERS OP REVENUE CIR- 
CUIT. - 

COMMITMENT. 

Common, feights of. 

Common Assembly. 

Common Object. 

COMPANIES ACT& 

COMPANY. 

1. POEMATION AND REGISTBATION. 

2. Aetictes of Association and Liabieitf op 
' Shaeehoidees. 

3. Rights of Shaeehoddees. 

4. Teansfee of Shahes and Rights of Tbans- 

PEEEES. 

6. Meetengs AND . Voting, 

6. PowEES, Duties, and LiABHiiTiES op Dieec- 

toes, 

7, Winding up. 

(a) Geneead Cases, 

(S) Duties and Powees op Liquidatoes, 

(c) Costs and CEAnrs on Assets,- 
' \d) Liabiditt op Oppioees. 



•''ABLE OP HhADlKGS. 


xix 


' COMPASS MAP,” MEANING OF. 
COMPENSATION. 

1. Cmi Cases. 

2. CmuiKAX Cases. 

(a) Fob Loss ob IsJtnir caused b» Of* 

FENCE. 

(J) To Accused on Dismjssai. of Com- 

FEAINT. 

Competent Court. 

COMPLAINANT. 

COMPLAINT. 

1. iKSinCTION OF CoMPIAIKt AND NECBSSABT 

PBEIIMIN ABIES. 

2. POWBB TO BETEB TO SOTJOBDINATE OpTICEBS. 

5. WiTHDEAWAl OP COSIPIAIKT AND ObLTOATIOK 

OP Maoisteatb to heab it. 

4. Dissiissad of Complaint. 

M Qbottnd fob Dismissal. 

(4) PO\7ER op, AND PfiElIMlNAniES TO, DIS- 
MISSAL. 

(e) Efpegt of Dismissal. 

6. Retipal op Complaint. 

Compsiitloa Deed. 

COMPOUNDING OFPENCB. 
COMFBOMISD. 

1. CONSTBCOTION, ENPOBCINO, EpFECT OP AND 

BETima aside Deeds op Compbomisb. 

2. BeUEDT ok NOK-PEBFOBMAKCe OP COMPBO- 

loss. 

а. CoMFBomss OF Scira chcbb Cim Pbooe- 

ddbe Code. 

Compulsory Lal)ciur (Slsdras). 

CONCEALMENT OP BIRTH. 

CoBciliator. 

Concubine. 

Concurrent Judgments on fact. 

Condition. 

Condition precedent. 

Conditional Sale. 

CONFESSION. 

1. Gbnebal Casks. 

2. Confessions ukdeb Tubiat ob Fbessubb. 

8 CONPESSIQua 8irBSEQCEyn.T betbacted. 

_4. Confessions to Magistbate. 

'6. Confessions to Police Opficebb 

б. Confessions of Pbisonees tbied sointlt. 
CONFESSION OP JUDGMENT. 
Confiscation. 

CONFISCATION OP PROPERTY IN 
OUDH. 

Confiscation of Salt. 

■ Connivance. 

Consent. 

Consent Decree. 

Consequential Relief. 


CONSIDERATION. 

Consiguco of West Indian Estate. 

CONSIGNOR AND CONSIGNEE. 
ConsoHdntiou of Claims 
CONSOLIDATION OF SUITS. 
CONSPIRACY. 

CONSULAR COURT. 

CONTEMPT OF AUTHORITY OF 
PUBLIC SERVANT. 

CONTEMPT OP COURT. 

1. Contempts Gbnbbalit 
2 Penal Code, s. 174. 

3. Penal Code, s 223. 

4. Pbocbddbe. 

5 Effect on Contempt. 

Continuing Otfciice. 

Contiaulug Riglit 
CONTRACT. 

1. Construction op Contbacts. 

2. Conditions Pescedent. 
a Psmn op Contsact 

4. Reptoution op Conteact. 

5. Bought and Sold Kotbs. 

C. Contbacts fob Gotebnubnt Secubiiibs os 
Sbabes 

7 Waobbing Contbacts, 

6 AiiBBATiON OP Contbacts. 

la) Altbbation »t Pabti 
(4) Aliebation bf tub Coubt (Inequit- 
able Contbacts). 

0. Bseacb op Contbaci. 

10 Law ootebning Conibaotb. 

CONTRACT ACT. 

B8. S, 25. 

B. 4. 

BS.16,16. 

BB. 20, 2L 

— B. 23. 

IiiLxoAx Contbacts 


B. 25. 
5. 27. 
B. 28. 
a. 29. 
B. 39. 
8, 43. 
8. 44. 

. B. 61. 

8. 53. 
B, 65. 
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COFTBACT ACT—eonoImM. 

B. 5(3. 

■ E. G2. 

8.03. 

B. 64. 

^ B. 05. 


CO-SHARERS — conclwhtl. 

(h) EttKCTio.v or BcirniKCS, 

(r) Rxor.rsiv/; I’ossnssrox oi' PoKTioif or 
■Toixr rnovr.HiT. 

((}) Li;ahi« jiv oxi; Co-sirAni:i!. 

3. SriTs 3)r Co-sirAiii:i!S wiwr nrsrixr to the 
.Toint rjiownnr. 


s. 09. 

- BE. 09 and 70. 

B. 70. 

S.72. 

8. 73. 

s. 74. 

B. 76. 

8. 78. 

8. 83. 

. 8. 108. 

B. 178. 

. 8. 265. 

Gontractore. 

CoutiTwlictory Slntcinonts. 

COlSTKIBlTTrOH SITIT FOR. 

1. CO-SDAHEnS, LlADlElTT OF. 

2. VOETOXAUr Patmekts. 

3. Patmekt of .Toikt Debt bt ose Debiob. 

4. JOIOT Wbono-doebs. 

6. IKTERESX. 

Coutvibutol’y. 

COlSrVBRSIOH 

C03SVEETS. 

CouvcysvTicc, 

Conveyance, Eetnrn of, by purebascr. 
COirVlOTION. 

Coocli Beliar. 

Co-pai-ccncrs. 

Co’parccncrs, Consent of. 

Co-prisoner, Evidence of. 

Copies of Documents. 

Copy of copy of Doenment, 

Copy of Decree or J udgment. 

COPYRIGHT. 

Copyright Acts. 

COROlffEE. 

Coronci‘’s Act. 

CoronePB Inquest. 

Corporation. 

Corpus Delicti. 

CO-SHARERS. 

1. Geiteeab Rights in Joint Pbofebtt. 

2. Enjoiment of Joint Peopeety. 

(a) CrairvATioN. 


(0) Possession. 

(1) iiliscEwaNEors Svirs. 

(r) E.h;ct.mi;nt. 

(ri) IvAllUBIATS, 

(el JtirNT, 

(/) ENHANci;jn:,vT or Rent. 

COSTS. 

1. .SrEciAB Cases. 

Abated Snx on Appeab, ■ 

Accoust, Suit foe. 

AD.UIEABTV OE VlCE-A».HU!ABTr. 

ArFEAl. 

Attoeni.t and Cbient. 

Awakd. 

Ro.hbay jAIinors Act, XX or 1861. 
CeutIITCATE DNDEit Act XL OF 185S. 
CottECTon. 

C0HrANn:s Act (IT of 1882). 

Co-Siu BEES. 

Dependants. 

Deeat. 

Eeeoe oe SIistake. 

Eeaud. 

Feesh Spit iveongit unopGnr. 
GOVEEN3IENT. 

Geopnds of Afpeab, 

Gpakdian. 

Indemnity. 

Inierpbeadee Spit. 

JPEISDIOXION. 

Landiobd and Tenant. 

Lettees of Adsiinisteation. 

Litigation pnneoessaey. 

Misjoindee. 

Moetgage. 

OFPIOIAB ASaiGNEEi 
Paeties. 

Paetition. 

Paetnebbhip. 

Payment INTO, AND Payment opt of, Copet, 
Plaintiffs. 

Pleas taken opt of time. 

Peeliminaey Isspe. 

Feinting and Tbanslations. 

Probate, 

Reference to High Copet. 

Remand. 

Respondent. 

Seeigce op Spmmons by Mistake. 

Small Capse Copet Spits. 

Special Appeal. 

Stay of Exeoption, 

Spit oe Appeal only partly decreed. 
Summary Spit for Possession. 

Tender. 

Third Persons, Payment by. 

Transfer of Case on Board. 



TABLE OP IIE.\DIJ»0S. 


si] 


.COSTS-^oiwIade^. 

TKratEsa. 

YiiriTios OT Snr. 

VesdOE ISO YtJttCOASEE. 

VEIATIOCa LniOiTIOS. 

vroE. 

WrtiTOEiwii 0 ? Strrt. 

2. Costs on OT Estste. 

3. ImEEST OS Costs. 

ScAXE 0? Costs 

S. TiXATios OT Costs. 

COTTON FRAUDS ACT. 

COTTON FRAUDS REGULATION. 
COUNSEL. 

COUNTERFEITINO COIN. 
counterfeitino government 

STAMP, 

COURT, MEANING OF. ' 

COURT OP WARDS. 

COURT OP WARDS ACT. 

COURT FEES. 

COURT FEES ACT, 1870. 

8 . 6 . 

ea. 5, 7, and 19. 

8 . 6 . 

8 . 7 . 

8 . 10 , 

es. la, 28. 

— 8 . 14. 

8.16. 

8.17. 


8. lOD. 
8 . 20 . 
8.26. 


S.28. 

^8.3L 

— BcKLartL 

“ - Boh. X, arts. 4 and B. 

“ -Bch.l,arLB. 

Bch, 1, art. 7. 

~ Bch. I, art, 8. 

~ 8Ch, I, art. U. 

■ -- Bch, 1, art. 12. 

" BCK u, art. L 

~ ■ BCh. n, art. 0. 

- sell, n, art, 10. 

■ bcIl ti, art. U. 

' Bch. n, art. 17. 

dart Pecs Act Aaicaaiaeiit Act. 

(Colonial) Jurisdiction Act, 1874. 


Contlua 

CoTCDint. 

COVENANT RUNNING WITH LAND. 
COVENANT TO RENEW. 

CoTcrturc, Pica of. 

Con-, Definition of. 

Covulov*. 

Coimc. 

Cnbs. 

Creditor. 

Crenation. 

CRIMINAL BREACH OF CONTRACT. 
CRIMINAL BREACH OP TRUST, 
Crimlnai Case. 

Ciiminal Court. 

Criminal Porcc. 

CRIMINAi INTIMIDATION, 
i CRIMINAL MISAPPROPRIATION, 
Criminal Proccdore Code, 1882. 

Criminal Proecanre CckIc, 1832, Amendment Act*. 
CRIMINAL PROCEDURE CODES. 

46. 



— 8.164. 

— — 8. 176. 



8. 107. 

— 8. 230, 

8. 238. 

8. 258. 

B. 803; 

- 8. 204- 

„ - 8.273. 

- 8.288. 

— 8. 289. 

— B8. 280, 200. 

- 310. 

, BB. 340, 841. 

8.342. 

8. 347. 

1 — 8.350. 

8. 361. ^ 

8.360. 

BS. 367, 860. 


B. 374. 
B. 370. 


e. 380. 
B. 403. 
B. 423. 
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TABLE OP llEABIJvGS, 


nTtrTvmvrAT. PROCEDUEE CODES 
— cofirludcd. 

8. 4*28. 

8.435. 

83. 436, 438. 

- - 8.437. 

B. 46L 

— - — 8, 454, 

s. 476. 

8. 477. 

8. 478, 

88. 480, 481, 482. 

8. 487. 

• B, 483. 

a. 617. 

B. 620, 

8, 623. 

8. 526A. 

8.637. 

8. 540. 

8. 548. 

8.551 


CEIMUTAI, PEOCEEDmaS, 
CEEVnCN-AIi TEESPAS S. ‘ ’ 
Crop.?, 

Cro<is-appcnl. 

Cross-appeals. . 

Cross-roses tried togotlior. 

Cross-claim, 

Cross-decree. 

Cross-c.xnminatiou. 

Crowi. 

CEOWlSr DEBTS. 

Cruelty. 

Cruelty to Animals, - 
CULPABLE HOIAICIDE. 
Cultivator. 

Cumulative Scutcncc. 

Curator. 

CUSTODY OP CHILDEE . 
Custody of IPifc, 

CUSTOM. 

Cutebi Jlcmoiis, 

Cypres Performance. 



A DIGEST 


OF * 

THE HIGH COURT REPORTS, 

1862—1900, 

IND OP 

TEE PRIVY GOUECIL REPORTS OF APPEALS FROM INDIA. 

1836-1900. 


A 

ABANDONMENT, NOTICE OF- 

Ste lKairin>os— Mabike IsauBiKoe. 

{|6 B. li, H., 316 ; on appeal 
7 B, L. R., 347 
Bourse, O. O., 391 
1 Ind. Jut., N. S., 400 

ABAinJONMEKT OP CHILDREN. 

L Penal CoxU. t. S17.—S 317 of the 

Penal Code was intended to prevent the abandonment 



2. Penal Cede (Act Xire/mOJ.e. 

317—Expoinre of child— Facie conetitultny the 
offence defined — Child left in charge of a blind 
icoman and deeerted.—k woman who wae the 
tnotlier of an iHe^tiTnato child, aged at the time 
about liz tiiontba, left the child in charge of a blind 
woman In whose company the wae, eaying that ehe 
was going to get food and would return ehortly. 
She went away to another village, and did not return 
Apparently she never intended to return Upon 


ABANDONMENT OF PART OP CLAIM. 
See Cases unseb BELiKQnisnuERT of, os 
omssios TO SOS FOB, FOETIOK OF CXAIU. 

ABANDONMENT OF TENURE. 

See Cases uhdbb LANDioar ikd Tbitaht 
— ASANDONilENT, KBLIIIQTriSHlIBBr,ABD 
Sitsbendeb of Tenuee. 

See Cases ttnoeb Rioht op Occtjpahct — 
Tbanspeb op Riort. 


ABATEMENT OP APPEAL. 

See Cases rMDEB Asateuekt op Srii— 
Appeals 

See Appeat. ijt Ceimikai Cases— Fbac* 

TICS AND FbqCEBCBE. 

[I, L E., 2 Bom., 564 
I. L. R., 19 Bom., 714 
Bee Costs— A sttso Suit ob Appeat, 

[I. L. R., 6 Cnlo., 440 

ABATEMENT OP PROSECUTION. 

• - AdtUtery— DeotA of Eutbanel —Ha 

death of the husband does not necessarily put an 
end to a prosecution lor adultery under a 4U7 of the 
Penal Code Akobtuops . 4 Mad., Ap., 65 

ABATEMENT OF RENT. 

1. Ground of Abatemen t — 

Causes bejond control— .Aet AT of 1S59, 
*• — ^The real meaning of s 18, Act X of 185!*, is 
that the grounds for which- an abatement of rent 
may be claimed by a raiyat must have resulted from 
caBKtbeyoudhiBconttoi. hliniBOoa Aliu Habvet 

[11 W. R., 291 

2. Diluvion— .Ac# 

X qf tS59. » 18 (Bengal Act VIU of m9, 

* 19J — Dednehon m euxt for arrears of rent — 
Rent of a talukh may be abated if a portion of the 


& ' • — Onus 

jiro5a«At — The onus lies on the defendant in a suit 


LO, A , AV., AUl A, aI 



( 4 ) 


( 3 ) DIGEST OF GASES. 


ABATEMENT OP BENT— 

4. Diluvion— 

of occupancy, — A tenant, whether w'ith or without n 
right of occupancy, is entitled to nhntciiient of rent 
for land washed away unless precluded by the term 
of Ida halmliat from claiming any obatement. 
32NAX0Tooi.An V. Ei,aui:huksii 

[W. E., 1864, Act X, 42 

5. Cause of 

action, — ^^^lcn a diluviou bvlccB pilace, a right of 
suit to obtain an abatement of jumma nccruca from 
the time when the idnintiff is compelled to pay the 
rent named in his pottah without the allowance of 
the abatement claimed by him. llAnttY r. Annoon 
Am ... W. B., 1864, Act X, 64 

6. Taluk h 

created before 1790, — Qiiaire, — Whether the pro- 
prietor of a taluhh created before the Pcrinancnt 
Settlement can claim abatement of rent on the 
ground of diluvion. Eau Chtjun BrsACK r. Lucas 

[16 W.B.,279 

7. — — — TFatver 

of right to deduction. - In a suit for arrears of 
rent of land adjacent to a river where defendant 
claims deduction on a-count of diluvion, and it is 
found that the agreement under which ho holds 
requires measuromeut to be made once in three years, 
no account being taken of accretion or decrction 
occurring^ >yithin that period: if the tenant has 
waived his right of mcasuromont and lias held over, 
it must be presumed that he elects to continue to 
hold at the same jumma as before, and his claim to 
deduction -cannot bo allowed. Khisto Kikkuii 
P xjaAiiASiCK V, RAiiDnxts Chettanou 

[24 W. B., 326 

8. — K a h u • 

Hat— Sale by tenant of bis tenure— Suit against 
gmrehaser. — In a suit against the purchaser at an 
auction sale of a tenure under a kabuliat, by which 
it was agreed that the former tenant, should not be 
entitled to abatement of rent on any ground and 
should bo liable for interest at a particular rate for 
all arrears of rent, the defendant idcadcd that as 
auction purchaser he was not bound by the terms of 
the kabuliat ; that he was entitled to abatement on 
the ground of :hluvion of portion of the demised 
lands, and only bound to pay interest at a reasonable 
rate upon arrears of rent. Held, that defendant was 
bound by the terms of the kabuliat entered into by 
his predecessor. IsHAir Chundes Chowdhrt v. 
Chehbes Kahi Rot . . 13 C. L. B., 55 

9. ———Trans- 

feree of tenant, RigM of, to abatement. — A ten- 
ant has a right to, and can claim an abatement of 
rent where the area of the land, the subject of his 
tenure, has been diminished by diluvion, and such 
right passes to a purchaser on a sale of the tenure. 
Prosimno Moyee Dossee v. Doya Moyee Rossee, 22 
W. R; 575, distinguished. Kaw Pkasanna Rai v. 
Dhananjai Ghose . I. L. E., 11 Calc,, 625 


ABATEMENT OP BENT— 

abatement of rent simply hccniiBC the lands which 
lie holds arc rated higher than those of the same 
description and with similar advantages held by 
rniyats of the same class in the vicinity. Bengal Act 
VI II of 1809, 8, 38, refers to an alteration of 
area owing to a portion of the land having gone 
away by diluvion or otlicrwisc — not to some differ- 
ence in the length of the raensuring pole in nso 
at different periods. Babun JIuedee v. Snm 
Kooaiauee BiTjijroNEE . . BIW. E., 404 

Peutab CmjsOT-K Banebjee v. Ojitte Sibbab 

[26 W. E., 89 

A/lirmcd in Okpr Sibbae r. Pebtab Cdekbeb 
Baxeujee . . . .26 W. B,, 212 

11. Dnmfige to land 

by Cyclone — Right of under-tenant to get remis- 
sion of rent. — A landlord receiving remission from 
Government on account of damage done to his estate 
1 ( 3 ' a cyclone is not on that account bound to allow a 
remission to his under-tenants, unless he received 
the former on the understanding or ngreoraent that 
ho would allow it in turn. Goettck Chunbeb 
Mtxee f. Paebuttt Chcbj! Dass 15 W. B„ 167 

12. — ; Land less than 

stated in lease— Decree apportioning rent, re- 
served in a mokurari lease, to the land transfer- 
red— Lessee getting possession of less land than 
stated in lease— Act XI of 1859, s. 54— Right of 
lessee to abatement of rent. — A decree had determined 
that kauds leased in mokurari to a lessee, with a fixed 
rent thereon, were less in extent than they wore speci- 
fied to be in the polhihs that comprised them, the les- 
sors not having title to the whole ; and the lessee had 
obtained possession of the less estate :—Held, that the 
lessee was entitled ‘ ■ r. ihatcment of the 

rent reserved, : " ■ : ■ mclinl, within 

which were the lands subject to the mokurari, such 
lands being sliares of mouzahs therein, was afterwards 
sold for arrears, under Act XI of 1859. The pur- 
chaser at that sale was sued by the mokuraridar to 
make good her incumbrance under s. 54 of the Act. 
The lease was mamtained by the decree that followed, 
but only as to part of the shares specified in the 
pottahs, and the lessee obtained possession of that 
part onlj'. In this suit for mesne profits brought by 
the lessee against the purchaser’s heir, who filed a 
cross suit against her for rent, it was held that, as 
the lessee had not proved that she, having had posses- 
sion under the leases, had been dispossessed by the 
purchaser, there had not been an eviction in the 
proper sense of the w-ord. But when, in her suit for 
possession, part onlj- was decreed to her, and she was 
precluded by the result from getting a substantial 
part, her position was the same as if she had been 
evicted. She, therefore, had the same equity for an 
apportionment, as if she had been ericted. On the 
facts it was rightly found by the first Court that the 
leases were not taken with knowledge on the part 
of the lessee that the title was a doubtful one. 
IlIAUBAKBI BE&BJI V. KAMEESWABI PeeSHAB 

[I, L. E., 21 Calc., 1005 
L, E., 21 1. A., 118 


10. — — — Bengal 

Act VIII of 1869, s. 18 , — A raiyat cannot sue for 



( 6 ) 


{ 5 ) DIGEST OP CASES. 


ABATEMENT OP TCENT—conditued. 

13. Error in mea> 

surement of land— Xam7 found to be lets tka» 
stated - — A lease providing for enljancetoent if tbe 
lands arc found on measurement to exceed the 
quantity stated in the lease, does not necessarily 
give the riglit to nhato if the lands are found to be 
loss than that stated in the lease. ItAU East 
C nowunnT r. BuniAisuK CnDHMR Oope 

[2 vr. E., Act X, 71 

14. Co«. 

siruction of pottaK — Default of fewaat.— Though 
a pottah provided for an abatement of defendant’s 
rent if on measurement the land was found to he 
less than 145 bighas, yet it was held that if defend- 
ant came to be in possession of that less quantity 
by his own default, and not tliat of the lessor, tbc 


‘ 16. ' ' • "— ■'Raigal 

haiinff paxd no rent—Denyal Aet Vlll of ISdti, 


pottah- Bsojokats Eookooo Coowddt r. Ukamt 

Kau Dun . . . . 17 W. E., 449 

10. I ' ■ l£istept«s«&t* 

ation as to quantity of land.— In » suit by a 
patnldar to rocovei rent in sceordADco with tbo 


ABATEMENT OP RENT— con<tntt<>d’« ' 
plunriff patnidai sues for an abatement of rent, on 
the ground of fraud caused by the concealment from 
him of tho CTistcnec of an intermediate tenure created 
by the semindar. Cl 3, s. 23 of that Act, is wide 
enongli to admit of such a suit being tried by the 
Bevenue Courts. Shokooe AlI v. Uuoia Ahai,ta 
[8 W. R., 604 

10. ' Denial 

of nght to assess lands in tenure.— A suit in which 
plaintiff alleges that rent was wrongly assessed 
on iiim for lands not covered by his pottah, and 
contends that in assessing his rent these lands should 
be included, is not m the nature of a suit for 
Abatement of rent. OsnoT Gosind Cnownnar v. 
Kebbt 8W. E., 618 

20. Breach of Con* 

tTBCt—Junsdietion of Ctvtl Court —In a suit for 
damages by a lessee, where the plaint shows a dis- 
tinct prayer for abatement of rent, and also sets 
fuTlh as tbo main ground of the suit a fraudulent 
breach of contract by misrepresentation and refusal 
of deduction and refund stipulated for, so much of 
the claim as refers to abatement is, by cl. 3, 
t. 23. Act If of 1859, beyond tbo jurisdiction of 
the Civil Court , but tbe rest of the suit is pr^sriy 
cognizable by such Court KiLUOBr Sneon o. lasus 
CnuBSBn Qbossl . > • - 9 W. B., 92 

21. Eeduction of 

rent payable by landlord to Government— 
Aet X of 1859, st. 17 and 18 — Ss 17 and 18 


show that he bad been damaged by tbe plaintiff’s 
misrepresentation as to the extent of his share, be 
could not be relieved from hb contract, la this form 
of suit at least. Goub Uohub Dot n. Banna 
BontiB BiHon . . .21 W. E., 372 

17. ; y- Delay 


liability to moke abatement in any other case. Ic 
a suit for abatement of rent on the ground that 
the jutoma payable to Government had been 
rcdncM upon condition that the rents of the 
■ 11 y. ,.j.. .1 •_ 1 1.. . rr-'-f 


rents fixed by pottahs or kabuhats entered into 
subsequently. SuzHAWaioOLLsn v. Futhoo Ooi.- 
DAB .... 1 Znd. Jur., O. S., 7 


22. — — Doss of portion 

of land — Suit for declaration of liability to pay 
lest reiA — Equitable relief —A suit by a tenant 
against bb original lessors fur a decLiration that he 
ts not liable to pay them the whole rent payable 
nuder hb pottah in consequence of a third person 
having, eubsequently to the grant of such pottah. 


IS.. — Act 

X of 1359, si 18 and 23, cl. S.i-S. IB, Art X 
of iSCO, is not appheahie to a case in which a 



PUhliQ rji,,. ~~ — ® O T ^ ^‘Oki: 

’■frovor (J|(. ‘''''^"’"^'Ifir,,, , ^’fCoiv^ ^"^C(!U 

.rr— ^ 


or. 


, r - ' "• ■^- J?-, Jo o' > 

fSs^i^s 

Tr: — ■’ x’ o. 


ffrw...- 


as, . ,. (•. * 

^Sb^^«'SS: 

*'iS?''j'”.'';'* "ill? iS' 'i !''"'i' 2S'‘'J/’" ■' 

“■• ?, ''*''»'«t*?''j"' ‘“ok i?"''"' ' 

“ «wn.r„ "mS,?”"®? 

c> s-jM ■■ 

yaradar cJ,,:,£'™« paid f J of „ . ^aton i,'„ 

nvTiv. 


,rr-w£f'ft-£''Swr??^ 

„"'V:'"ll.»„"f’ “I'm tw?;'/"« imVw “''"'“l« 

WJl'" ”' I. iS'li/k. 5”;/" 

ok„„::r- — _ 


■'•Ah 1“;'5'?3'1'““>? ‘S',S';i 


/ 


^J^^'adaf ni..‘" ‘'“s Pair? f/itm / 

^«nd t, t 


/ 


"'■aaplit ».i(/,;,,‘'"''«'«'cjnp„,;7 ''out i..,, 

‘'•A h s4';«Ama ^ 

cuA?'"" '■»' .1 ™ ‘:'"'“w h, 'i"''« ft"? '» I 

30. "-aa 1'""'’° 

'ofj,n„,... , o, . ■' 


.«7?77'^ — ~~~— -_ 

Ai'j?"AAifi"^ S,'5,'“ »b£ 

f£? ‘Fi?''"iS’» ■'f 

70 

J02 


^ ra TO- 

' ,, 2 }V-. 

• • 30 


( 10 ) 


DIGEST OF CASES. 


( 9 ) 

ABATEMEKT OF RBUT— 

32. Lei' 

tee — Act X of 1S50, s 23 — A patnldar, or anj otlier 
loasc-bolJer, may bring a suit agairut the zemindar 
for abatement of rent, under g. 5:3, Act X of 
1659. BsUHaPATlH V. .IsTAEKISHrrA 

MoosBBJEE . . B. L. B., Sup. Vol , 70 

llOBOElSUEN UANEEJEB V. JOTEISUBN hlOOKKnjEB 

[I W. R., 290 

S3. Howladar. — A 

howladar has a right to sue for abatement of rent 
Komlaxaht Dos3 V PooosB 2 W. R., Act X, 65 

34. — — — Tenant with- 

out right of occupancy — Act X of 1859, « 13. 
— A tenant not Iiaring a right of occupancy w not 
entitled to an abatement of rent under Act X of 1859. 
s 18. Kobosbsp CnUNDEB Sibcab V Lalla Sbbb 
Loxl Marsh, 325 

35. Under-ten- 

ants— Jef X of ISSO, I 23, cl 2- Ilhyal nac- 
itoa of rent, —Cl. 2, s. 23. Act X of 18S9, 


ClIEKViiU rAl<i^E>! « • 4 Jl4W.lt., ZOU 

88. Form of Suit— .frf Xofl859, 

I 23—JuriidMlon <f Ctcil Court . — A obtained 
from £ a pattii lease, whereby it was agreed that 
A should prepare a tiustabaa (rent roll) , that if 
]t sliould appear that there was any deficiency in 
tho lumsia stated in the pottah, the correct jumma 
should he ascertained as therelii prorided , and that 
tho rent should he made up to .i by B, and B 
should return a proportionate amount of tho con* 
slderation.money A sued £ for an abatement of 
rent, for a refund of rent paid in excess, and for a 
proportionate refund of the consideration-money 



37 ' — - appor- 

tionment of rent—Bensol Act Till of 1S6'J, *. 
19.— In 1877 certain batwara proceedings were ter- 


In 1881 the defendants sued the plaintiff few rent 


ABATEMENT' OF RENT— co«c7«ife<f. 

stated by him in his plaint, and not that alIe;;eJ ly 
the defendants. Seld that the suit was rather oce 
for the apportionment of rent sfter the batwara pro- 
ceedings, and not one for abatement of rent. DueUA 
FtrsaiiAP c. Guosiia Gobia 

[I. L. R., U Calc., 284 

38. .Rate of deduction- Jartsdia- 

tton of Becenve Court. — A granted a patni to B, 
to which a certain mehal appertained. The Oovern- 
ment, to which the mehal belonged, in reversion upon 
an ijara held by A, sold it to C Seld that £ was 
entitled to abatement of rent front A, and that a 
suit for abatement, under the circumstances, was 
lognizablc by the Revenue Court. Semhle , — ^Where 
there IS no speciSration in the orisinat contract of 
the amount of rent payable for the portion of land 
for wlitcli abatement is claimed, such a sum ought to 
be deducted from the whole rent as would bear to 


30. — — — Procedure— ^ifit for arrenn 
of rent.— A claim by defendant for abatement of 
rent under remission granted to plaintiff by Govern- 
ment may be tried in a suit for arrears. Boixento 
I’ABAX t r. Sebsmpboatb Roy . IW, R., 84 

40. ■ — ■ ' £lea if aleitemeiti 

• » $Hil for arreoTs of rent,— \n a suit to recover 
anvara of rent it is competent to a Court to aclju^- 
cate upon a plea of abatement, Goeb Kibuobe 
C nERPEB r. £o.noualbe Cbowdbby 

[22 W. R., 117 

4X. Effect of decision of Civil 

Court on decree of Revenue Court—SKtt_/br 



pcndii^, the Collector decreed the rent suit in full 
Id execution, the zemindar recovered the full rent, 
and the patnidar then sued for a refund of excess 
paymeuti and of the interest realized by the zemin- 
dar thereon Held that the decree of the Revenue 
Court wai superseded and modiRed by the decree 


liable for and also interest on such excess "Held 
(on reference to the decree) that the abatement was 
to take effect from the commencement of the patni 
lease Kilmonet StNOn Deo v. Shaboda Peeshap 
MooEBsJEB . , , .18 W. R., 434 
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DIGEST OF CASES. 


ABATEMENT OE StTIT. Col. 

1. — SUITS . . 11 

2. -APPEALS . 14 

See Ameax— Oedees. 

[1. L. B., 18 Mad., 496 
I. L. B., 17 AU., 172, 286 

See iNsoiTENi Act, s. 36. 

[6 B. L. B., 119 
10 Bom., 58 

See Cases ukbee Right oe Suit — 
SuETiYAi OE Eight. 

(1) SUITS. 

1. — Lands wasEed away — Suit 

for possession and mesne profits . — A suit for 
possession nlth mesne profits does not afiate by reason 
of tbo lands having since been washed anny. Unha 
Poobna Debia n. Eam Lochah Ghose 

[5 W. B., 227 

2, Deatli of sole plaintiff -Be- 

vivor— Civil Procedure Code ( Act X of 1877 ), ss. 
363, 365, 366,37 l~Limitotion ActCXV of 1877- J, 
sch. it, arts. 171, 178.— Upon the death of a sole 
- plaintiff, if no application to re'dve is made within 
sixty days from the date of the plaintiff’s death, the 
suit abates. But the Court may, under s. 371 
of the Code of Civil Procedure, revive the suit, on the 
application of the legal representative of the plaintiff, 
within three years from the time when the right to 
apply, accrues, if he can show that he was prevented 
by sufficient cause from continuing the suit. Bhoe- 
HUB Dass Johueee ti. Dohan Thakooe 

[I. L. B., 5 Calc., 139 
4 C. L. B., 374 

S. Civil Procedure 

Code C1830J, s. 102, (1877) s. 371 — Institution of 
fresh suit. — Where a suit was declared abated in 
1868 under s. 103 of Act VIII of 1859 for non- 
prosecution by the representative of deceased plain- 
tiff,— Be/d th.at the Civil Procedure Code, s. 371, 
was no h,ar to a fresh suit instituted in 1880 on 
the same cause of action. PaxxiKuiiATH Eamen Me- 
KOH V. hlUXLAHKAII SeI KUMAEAE BaMBUDEI 

[I. L. B., 3 Mad., 31 

4. Civil Procedure 

Code (1882), ss. 365, 366, 371 — Pevival of suit . — 
The plaintiff died on the 28th August 1883, and in 
December 1884, letters of administration to his es- 

. tate were granted to the Administrator General. 
The defendant died in June 1884, leaving a widow 
and one son him surviving. By his will he appoint- 
ed two executors. On the 3rd Pehruary 1885, the 
Administrator General toot out a summons to revive 
the suit. Be/d that, notwithstanding the provisions 
of s. 365 of the Civil Procedure Code (XIV of 
1882) and of the Limitation Aet (XV of 1877), it was 
■competent for a Judge in chambers to revive the suit 
by making an order for abatement under e. 366 
of the Code, coupled with an order under s. 371 
eetting aside the order for abatement. FtrxvAnu v. 
Goouxdas Vaixabhxas . I. L. E., 9 Bom., 275 

5 . Insolvency* of plaintiff— Cfrt7 

Procedure Code (1859), s. 106, (1882) s, 370 — 


ABATEMENT OE SUIT— con/iMHcd. 

(1) SUITS — continued. 

Order for security for costs iy Official Assignee 
when made a party . — S. 106 of the Civil Pro- 
cedure Code means that a suit abates by the insol- 
vency of the plaintiff, but that the defendant shall 
not plead the abatement without giving the Official 
Assignee an opportunity of prosecuting the suit. 
Where, therefore, the plaintiff, after the institution' 
of a suit, became insolvent, and the defendant there- 
upon obtained an order that the Official Assignee 
should give security for the costs of the defendant 
within fourteen days, and should he made a party to 
the suit within one month, and that, in default of 
such security, the suit should be set down for dis- 
missal within eight days after the expiration of the 
time so limited. Pteld that such order was irregu- 
lar. Seld, also, that the Official Assignee, having 
notice of the order, was not entitled to further notice 
of the setting down of th.e suit for dismissal, he not 
having given the security required, and that the 
giving of such security was a condition precedent to 
his being made a party to the suit. iBBAJani but 
jMAHASIN V. AbDUE RAHIXIAIf BIN AXXI. GajIBXE 
V. AbXUE BAHIilAN BIN Axxi . 12 Boio., 257 

6. Civil Procedure 

Code ( 1859), s. 106, ( 1882) s. 370. — If an assignee, 
who has been substituted for the plaintiff under s. 
106, Act VIII of 1859, declines to furnish secu- 
rity for costs within such reasonable time as the 
Court may order, the defendant may, within eight 
days after such neglect and refusal, plead the bank- 
ruptcy or insolvency of the plaintiff as a reason for 
abating the suit. Hebea Laxx Seax v. Cababiet 

p.3 "W. B., 431 

7. Survival of cause of action. 

— ^During the pendency of a suit by a Hindu widow to 
recover possession of her husband’s estate, the -widow 
died. Meld, the cause of action was one which, from 
its very nature, survived on the death of the plaintiff, 
and therefore the suit ffid not abate. Paebuttv 
u. Higqen . . . .17 W. B., 476 

Paebuttt V. Bhikun . 8 B. L. E., Ap., 98 

8. Suit hy son to set 

aside fathei^s alienation of ancestral property 
— Meath of son — Ilindu.mother. — Where a Hindu 
minor, governed by the law of the Mitakshara, on 
whose behalf a suit to set aside his father’s alienation 
of ancestral pr.operty had been instituted, died, — 
Meld that no right to sue survived in favour of his 
mother, hut the suit abated. Padaeath Singh p. 
Ra3A Rah . . ’ . I. L. E., 4 All., 235 

9. — Personal cause of 

action. — Meld, that under the circumstances the suit 
-u-lnch had arisen on account of some illegal act of 
the widow, had abated on her death pending the suit, 
and that the question as to the-plaiutifPB reversionafy 
right, which was raised by an intervener,. must be 
decided in a separate suit. Bahjun v. Lachee 

pL Agra, 49 




10. — Act nil of 1859, 

100, (1882) s. 362. — A and B, as joint owners of 
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DIGEST OP CASES. 


( W ) 


ABATEMENT OF SUIT— 

(1) SUITS— <;o»f«»ue<f. 

ccrtaia land, bronght an action foi.damagea on ae* 
connt of treepasa. £ died after action waa brought 
Held, tliat the cause of action surrivcd to A. 
Semhle , — Tlic words “cauae ■of action” in ■ 
100 of Act VIII of 1859 mean right to bring an ac- 
tion. CHUKnEBMonuN Dutt V. EiawAjranrB Lara 
[I B. L. E., O. G, 42 

11. Inasuitforecorer 

possession of timber, the first defendant bad ceased 
to hare any interest, and after tho settlement of 
issues he ^cd. Held that the canse of acUon agmnst 
tlic other defendants surrired, and that, tho first de* 


12. Act X of 1859, 

». 20 (Beng, Act Till of 1869, s. 21 ). — A cause of 
action acerning against an agent for money reedved 
and accounts kept, fallmg within the class mentioned 
in a. SO, Act X of 1859, surrires the death of the 
agent Hnxa e. SnoZDEB Uohee Bossee 

[10 W. n., 69 

13. — Suit hg origttuxl 

mortgagor aga\n»t morigagtt and tuhnorigaget — 
Htath <f mortgagu ftndxng tuxt—Cwtl Hroee* 
dure Code C18S2J, i. 368. — FlaintiiE sued to 
redeem a mortgage pasted by hie deceased father to 
defendant 2To. i> ana joined defendant Ko. 2 as being 
the lub-mortgagee of defendant No. 1 and in posses* 
siuQ of the property. After suit, defendant Ho. 1 
die^ and no steps were taken by the pUintlfi 
within time to nuke his legal reprcecntatlres parties. 
'The suit was, however, allowM to be continued 
against defendant Ho. 2, and a redemption decree 
was passed In plaintiff’s favour,— B'e/d, on second 


Padoata c. Bah Babaji Nohoxsab 

[I.I 1 .E., 20 Bom, 548 

14. — ■ — . . Xntereet of 

mother on partition — CimT Procedure Oode-{Act 
XIV of 1932),s.361,ill,CcJ — Upon a pariiUon D 
waa allotted a one-tiiird share of certain pceouaca aa 


arbitrators, but before decree thereon, D died. 


by the death of £, and the nght of action on 
the award survived to the sons. Denouoteb Basses 
V CnooNEY Slomr Dasseb . 4 O. W, N., 280 
Affirmed on appeal in CnooNEY Mosey Basses 
V. Bam Kikecb Dmi • I. !■. B., 28 Calo., 166 
[6 0. W. N„ 242 


ABATEMENT OP SUIT— eo«ft«tted. 
(1) SUITS — concluded. 


against heir of a deceased Krong’doer~Cittl 
Procedure Code, s 361— -Tort— Malicious pro' 
seeuUon, Suit for — Aei'XIJ of 1855 — "Actio per^ 
tonalts momtur cun persona!’ Application of.— 
The plaintiff sued to recover damages from thedefend- 
ant’fl father, 22, for wrongful arrest and mahcious 


damages to the plaintiff, to be recovered from the 


.1 I : i’ .. 

(2) APPEALS. 

IG. - Death of appellant.— The 


Sdtoo 0. Babee PraSEAR* 

fW. R., 1864, Act X, 47 


Dby . ' . . . . U W. B , 643 

Bdaoiar 0 . Palueb . . 20 W. B., 267 

18. ^ ■ ■ ■ Civil Procedure 


Held, that the appeal must abate In aecordanco 
with 8. 102 of Act VIII of 1859 and s. 37 
of Act XXIII of 1891 ; and that the respondent 
could not require that it should proceed, in order 


[o AiUiu., A. C..* 0 ^ 
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IB > DlbEST OF CASES. 


ABATEMENT OE SUIT — continued. 

(2) APPEALS — continued. 

19, Death, of appellant dtiriiig 

pendency of appeal— Only one of three 
legal representatives Irought upon the record -. — 
Civil Procedure Code (1882), s- 365 — Pepresenta- 
tive of deceased person. — The words “the legal 
representative ” in s. 365 of the Code of Civil ■ 
Procedure must, where there are more than 
"one legal representative, he read in the plural. 
Hence where a sole appellant died during the 
pendency of his appeal, leaving three legal 
representatives, and only one of such legal repre.- 
sentatives was brought upon the record in the 
place of the deceased appellant within the prescribed 
period of limitation: — Held, that the appeal must 
abate. ■ Either all the legal representatives of the 
deceased appellant should have been brought upon 
the record as appellants, or, if any had refused to he 
joined as appellants, they should have been brought 
on as respondents. Ghahandi Lal ■b. Amie Beoam 

E., 10 AU,j 2U 

20. Appeal — Civil 

Procedure Code, 1682, s. 366 — Application by 
legal representative to carry on appeal. — The 
appellant’s father having died during the pendency 
of an appeal lodged by him, a notice was served 
upon the appellant’s two adult brothers ; but they 
having failed to apply within sixty days, the appel- 
lant, who was a minor, applied several months 
aftmvards to be put on the record in his deceased 
father’s place as his legal representative, which 
was done. The Assistant Judge who heard the 
appeal was of ojnnion that, in consequence of 
the omission on the part of the brothers of the 
appellant to apply, the appeal abated, and he passed 
an order accordingly. Held, that the application 
having been made by the minor sou within the time 
limited by law, the order of abatement made by the 
Judge was wrong. Although the complete legal re- 
presentation vested in the minor son and his two 
brothers, s. 366 of the Civil Procedure Code only 
required an application to be made by a person 
claiming to be the legal representative, in order to 
prevent an order of abatement being made. If 
neither of the brothers was willing to have his name 
placed on the record, the respondent was entitled 
to have them made defendants, so that they might 
he bound by the decree. The minor son could then 
proceed alone with the appeal. Buikaji Kaji- 
cnAiTDnA V. PuEsnoTAii . I. L. E., 10 Bom., 220 

21. Civil Procedure 

Code ( 1882), ss. 365, 366 — Application by 
representatives to be brought on record — “ iLegal 
representative” — JEf'ect of application being 
made by some only of several legal represen- 
tatives. — During the pendency of an appeal two 
persons applied under s. 36S of the Code of Civil 
Procedure to be brought on the record as legal 
representatives of the appellant, who liad died. In 
their petition they stated that there were two other 
))er.snnB having interests equal to their omi in the re- 
presentation, who did not join in the application and 


ABATEMENT OF SUIT — continued. 

(2)~ APPEALS — continued. 

were not made parties by the applicants for reasons 
that were given. The applicants were duly placed oh 
the record as representatives of the deceased appellant 
within the time limited by art. 175A of sch. II 
of the Limitation Act. After the period of limi- 
tation had elapsed, the respondents applied- under 
ES. 366 and 582 of the Code of Civil Procedure 
for an order that the appeal had abated on the 
ground that the former petitioners had not added all 
the persons who had interests equal to their own in 
the representation.. The Subordinate Judge held 
that the representation of the two applicants was 
sufficient to prevent the abateipgnt of the appe.!], but 
he made the other two representatives respondents on 
the record. He subsequently heard and allowed the 
appeal. On its being contended, on second appeal, that 
the appeal to the Subordinate Court had abated and 
should have been dismissed by reason of the non-joinder 
of the other two representatives : — Held, that though, 
in art. 175A of sch. II of the Limitation ' Act, 
the application is expressed to be an application 
under s. 365 of the Code of Civil Procedure 
and s. 366 is not mentioned, yet for the purpose 
of considering the question of abatement,' the two 
sections must be read together. When there are 
more than one legal representative of a deceased 
appellant, all these representatives must, so far as 
it is possible for this to be done, join in an applica- 
tion under s. 365 and the words “legal, represen- 
tative” in s. 366 of the Code of Civil Procedure 
(and similarly the words “ anj’ person ” and “ thelegal 
representative” in s. 366), strictly construed, must, in 
such a case, be read in the plural and as including all 
the legal representatives. But where all the represen- 
tatives c.annot be joined as applicants, ss. 365 
and 366 should not be construed so as to have the effect 
of rendering the application m application by “ the 
legal representative ” within the meaning of the sec- 
tions, BO that the appeal must be held to have abated. 
Shikaji Eamchandra v. Purshotam, I. P. P., 10 
Pom,, 220, and Ghamandi Pal v. Amir Begam, 
P P. P., 16 All., 211, considered. MusAia Beddi v. 
Eauatva . . . I. L. E., 23 Mad., 125 


22. — Claim to guar- 

dianship based on a icill. — One JT applied to bo the 
guardian of the person and property other minor son. 
Her application was opposed by (5, the gi'andmother 
of the minor, who alleged that she had been appointed 
guardian by the will of the minor’s father. The 
Judge found the will not proved, and he appointed A" 
to be guardian. (? appealed; and pending the appeal 
she died. G's brother, one ilf, thereupon applied for 
leave to prosecute the appeal as G’a representative. 
Held, refusing the application, th.at the appeal must 
abate by reason of &’s death. Her appointment, 
alleged to have been made under the will, was_ a 
matter of .personal preference and trust. A claim 
based on jjersonal trust could not survive to her 
representative. Gang-abai r. IvnASiXABAi 

[T. li. E., 23 Bom., 719 
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abatement of STJIT— continued. 

(2) APPEALS— confjniitfrf. 

23. Death of one of two joint 

decree»holders — Appeal ly decret'holder * — 

Procedure Code, JSS2, g. 231.— iL. suit wet 
institetcd against two joint decree-liolders nndcr 
8.’ 283 of the Code of Civil Procednie for e 
declaration that certain property which had been 
attached by them belonged to the plaintiffs, and was 
not liable to be taken in execution of the decree. 
TJic suit was dismissed by the Court of frit instance, 
hut decreed by the Lower Appellate CourL The 
decree-holders appealed, hut during the pendency of 
the appeal one of them died and no steps were taken 
to bring his representatives on the record within 
the prescribed period. Held, that the appeal abated. 
Oliamandi Lai v. Amtr Peyam, I. L All., 

211, referred to. Kamispat r. DsXdeo 

[I. L. R , 22 All., 222 


the circuinstances of the case that appellant, thoogb 
an a^ent, intended himself to be the plaintiff Had 


THosmtu 1. TA7XOB / . ‘ 1 Agra, 215 

25. ^ Death of respondent— 

Procedure Code, 1883, es. 868, 532, SOI— Order 
or decree — Order ae to abatement of appeal 
emlodied tn the judgment and decree— Ratee of 
tie Court, rule 9 —Where one of four respond* 
ents (plaintiffs) in the Lower Appellate Court died, 
and no application was made within six months 
to put the legal representative on the record, and 
in the application that eventually was made, the 


368 read with s. 582 of the Code applied, and 
the proper order was to have directed the snit 
to abate. Held, further, that where the order 
of the lower Court as to ahatement was embodied 
in the judgment and decree, objection was properly 
taken thereto by way of second appeal against the 


Chandargang y Ehtmabhat, I L, P., 22 Bom, 718, 
referred to Heu Konwar v. Aitba Pbasad 

[I. L. R., 22 All., 430 

26. ~ Civil Proeedure 

Code, 1832, ss. 368, 371 - Change of procedure pen- 
ding euit —An appeal laving been declared to have 
abated on the 12th December 1831 under s. 3G8of 
the Code of Civil Procedure, 1877, becansc thcappel- 


ABATEMENT OF SUVS— continued. 

_ ^ (3) APPEALS — continued. 

lani had not applied within sixty days of the date of 
the death of the respondent to bring in his representa- 
tive, an application was made in January 1833 to 
Mt tUo order and was heard after the Code of 
,—Held that 
der the Code 
the applies- 
open to the 


BAUA Boatta . . . r. L. R., 7 Mad., 196 

27. — __ ^ — Civil Procedure 


the application of another person, who satisfied tba 
Conrt that he. and not the person whose name 
had been wnditionally substituted, was the real 
put 
ower 
upon 
been 
tho 

api^l was ordered to abate SAWiir Saeun Sinok 
V Dttabea Smon . , , 12 C. L. R,, 45 

28. No applicalton 

for eubetitution of deeeaeed'e repreieniattie—Oml 
Procedure Code, et. 368, 582— Act SV of 1877 
CLimtiation ActJ,eeh II, art 171B —Held hy tho 
'Pull Bench (Maniioo©. J, dusenting) that s. 682 
of the Civil Procedure Code does not make the 
provisions of chapter XXI. relating to the death 
of a defendant in a suit, applicable to the death of 
a pUintill-respandent in an appeal, so as to render 


Per* Patsb- 

BAK, CJ —The words "so far as may be,” in the 
second jslanM of the first paragraph of s 582, must 
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ABATEMENT OE SUIT — continued. 

(2) APPEALS — continued. 

praying tliat tlie legal representatives of the deceased 
Lc made parties in his placcj thi appeal abates. Also 
per hlAHMooi), J. — The word “ defendant,” as nsed 
in art. 171B of the Limitation Act (XV of 1877), 
mnst be taken to include a respondent, whether 
plaintiff or defendant in the suit. Lakshmibai v. 
Halkrishna, 1. L, JR., 4 Bom., €54, Rajmonee Babee 
V. Ohunder Kant Sandel, 1. L. R., 8 Calc., 440, 
and Bai Javer v. Kathioing Kerising, 1. L. R., 
9 Bom., 56, referred to. Nabain Das o. Lajja 
Ham .... I. L. E., 7 AH., 693 

29, Application for 

declaration of insolvency — Appeal from order 
rejecting application — BeaiJi of decree-bolder- 
respondent — No application by appellant for sub- 
stitution of deceased's representative — Act NV of 
1877 (Limitation Act), seb, II, art. 171B — Civil 
Brocedure Code, ss. 344 — 343, 350, 351, 368, 553, 
BS2, 590.— The decrce-holder-respondcnt, in an 
appeal from an order refusing an application bj' the 
judgment-debtor for declaration of insolvency under 
8. S-IA of the Civil Procedure Code, died, and 
the judgment-debtor, appellant, took no steps to 
have the legal representativo of the deceased substi- 
tuted ns respondent in his place.— jSeW that art. 
17115, sell. II of the Limitation Act, applied to 
the case, and that, as no one had been brought 
on the record to represent the deceased respondent 
within the period proscribed, the appeal mnst 
abate. — Fer NAmtoon, J., that whatever the posi- 
tion of the parties might have been in the regular 
fiuil, in the insolvency proceedings the judgment- 
debtor occupied a position analogous to that of a 
plaintiff, and the decree-holder occupied the position 
of a defendant. Nnrain Bas v. Lajja Ram, I. L. 
B,, 7 All., C!>3, distinguished. PAACEsnAn SiNon v. 
llisuESiiAK SiKon . . I. L. E., 7 AU., 734 

30, — Suit to recover 

share of joint family property sold in execution of 
decree — Beath of plaint iff-respondent — Survirnl 
of right to sue. — In a suit for the recovery of a share 
of ancestral family property which bad been sold in 
cxecutiim of a money decree for a debt contracted by 
the plaintiff's grandfather, the plaintiff obtained a 
decree in the Lou'cr Appellate Court, from which the 
defciiilnnl appealed to the High Court, 'While tho 
niijifiil was jiending, the plaintiff died, and, on her 
application, liis widow was made respondent in his 
jibicc. At the hearing of the nppt'.al, the appellant 
contended that, upon the plaintiff 'b death, the right 
to sue did not survive, and the appeal should therefore 
be deerml by the suit being dismissed ! — iTcW by 
the I’nll lleiieb tliat, judgment having liecn obtained 
before Hie plaintiff’s death, the benefit of the judg- 
ment, or the right to sue, avonld survive to his legal 
ri'pres.^utntlve, tlumgli whcllier the deceasial plain- 
tilT's n prt'sentalive could enforce (he whole of the 
judgment in this eas.^ was a differvnt matter. 
J'hillips V. Jhmfrag, L. R, S4 Cb. B., 439, and 
Fadarath Sir.'ji v. jtajn Ram, I. L. R , ■/ All ,235, 
n fi rr,'<l to. When a person desires to be added as 
6Utb riprcicnlativc ujion the diatli of a plaintiff 


ABATEMENT OE SVTF— concluded. 

(2) APPEALS— concZiiflet?. 

after judgment, be mnst satisfy the Court that be is 
the proper person to bo so added. MirnA'JnrAD 
HtrsAEf V. KnusHAXO • . I. L. E., 9 All., 131 

3L Civil Frocedure 

Code, ss. S6S, 5S2 — Beatb oj plaintiff-respondent — 
Application by defendants-appellantsfor substitu- 
tion — Application presented after the 1st July 
ISSS — Civil Procedure Code Amendment Act (VII 
of 1883 j, ss. 53, 66 — Limitation Act (XV of 1877 j, 
scb. II, art. 1750. — ^Tho plaintiff-respondent in an 
appeal pending before the High Court died on tlio 
17th September 1885. Subsequently B applied to 
the High Court to be brought on tlie record 
as legal representative of the deceased. On 
the 15th April 1886 he was referred to a 
regular suit to establish his title as such re- 
presentative, and on the 25th February 1887 such 
suit was dismissed. On the 8tli February 1886 tho 
dcfcndants-appcllants applied to the High Court for 
judgment, but the application was dismissed under 
the decision of the Full Bench in Chajmal Bas v. 
Jaydamla Prasad, I. L. R., 10 AIL, 260. On 2-tth 
July 1888 they applied to the High Court to bring 
certain persons upon the record as the legal repre- 
sentatives of the deceased plaintiff-respondent. 
Held, that the application, having been rondo sub- 
sequent to the 1st July 1888, when tlio Civil Proce- 
dure Code Amendment Act (VII of 1888) came into 
force, and being an entirely fresh application not in 
continuation of any former proceedings between tho 
same parties, must bo dealt with under tliat Act, and 
not under the Civil Procedure Code as it stood before 
the amendment ; and that as it was made more than 
si.v months after tlic death of the deceased plaintiff- 
respondent, tlio appeal abated, with reference to s- 
368 of the Code and art. 175C of the Limitation Act, 
Held also, that the petitioners bad not sliowu “ suffi- 
cient cause” within the meaning of b. 303 of the 
Code for not making the application within the 
prescribed period. Ram Jitcan Mai v. Cband Mai, 
I. L. R., 10 AIL, 587, referred to. CiTAUrAT, Das r. 
JAODA3CBA Peasad . I. Ii. E., 11 AH., 408 

32. Bpfendant, — TIio 

word “ defendant ” in art. 171B of the Limitation 
Act, 1877, docs not include a resjiondcnt. Edit 
Kaeain SiNon c. UAEOGOtrnt Pkosau 

[1. L. E., 12 Calc., 590 

abetment. 

See JtrmsnicTiox or CnI.^^^•AT. Couetr — 

OlTUNCKS CO^tStlTTUn OKI.Y rAUTtV IK 

OKE DisTiitCT— Anr.TjniKT. 

L Omission to give informn- 

tion of ofTenco — /’(■H'j/ Code, /Or. — An omis- 
sion to give information Hiat a erime lias been 
ciimmittol dws not, umler s. 107 of (be Penal 
Code, amount to abetment, unless sueb nmis-inn 
involves a bnaeb of a legal obligation. A private 
individual b not bound liy any law- to give informa- 
tion of any offence wliicli be ba"* seim eotnmUfed. 
QCECS r. Kuadi-V SUEIK . 4 B. L. R„ A. Cr., 7 
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ABETMENT— eo«/, sued’. 

2. Penal Coie,!. 107 

—“Illegal onuMjon.”— To prove allotment ondcr 
1 . 107, Penal Code, by “illegal omission** it woold 
be necessary to show that the seeused intentionally 
aided tho commission of the offence by hia non- 
interference Nooeui Hossain aUa» "Wabbeb Jah 
t>. Fabbe XomfEKEE . . 24 W. R., Cr., 28 

3. Penal Code fAei 


assembly was formed shewed inch sympathy as 
amounted to instigation. Held, that such conduet 
did not amount to “instigation” nitbm the meaning 
of 8. 107, Penal Code, or abetment of an offence 
under s. 1^. Etim Au hfAJuuDan t. Eupbess 
[4 C. W. N., 500 
4- ' ■ Penal Code (Act 

-ZJjV ef 1S60J, t, 107—Initigation bg means of 
lelter — Place vhere o^nee nag helmed — densdee- 
fton of Crlnxnal Court.— Where ono person instigates 
another to the commission of an offence by menus of 
a letter sent through the post, the offence of abetment 
by instigation is complete so soon as tbc contents of 
such letter become known to the addressee, and such 
offence Is triable at the place where such letter is 
reedved. QcesK'Eufbess v. Sseo Dial Mab 

AU.,3eO 

6. ' Botnhag PoUee Act 

fPomlag Act IV tflSOO), t>. 51 and 52 — Duty of 
a Poliee*o^«f to shelter a person *» c«M/o«iy— 
Penal Code ("Act ZLV of 1S60), r. 530—Ustng 
violence for the purpose extorting a confession 
—Abetment of causing hurt — Illegal otntstton to 
act — Maxim “ EesponAeai superior "—A policeman 


who tortures any one by order of a superior. 
The maalin respondeat superior has no ajmlication 
in such a case. Under the Bombay Police Act 
(Bombay Act IV of 1890), every Police-officer is 
bound t< ' ‘ 
persons 
bodily in 


UAliPAUaB . . A. ll. AV., Alum., Ots4 

6. Non-commiesion of offence 

abetted.— It is not necessary to constitute the 
offence of abetment that the act abetted should be 
committed Ik tBB uatieb op Diko Nath Buhooa 

P8 W-. K., Ct^ 33 

7. ' Abetment of abet- 

ment of offence— Penal Code, s 10$, Exp, 2 and i 


Abetment — eonfinueti. 

—It is not necessary to an indictment for the abet* 
ment of an abetment of an offence to show that such 
offence was actually committed. Empbess v Taor* 
XDcxHO Nath CBownnsT I, B. B., 4 Calc., 866 
l3 0.1i.B.,525 

8, - - Acguittal of prin- 

etpat— Conviction of abettor —The offence of abet* 


0. ■ ■■ " Penal Code, s 109 

—8. 109 of the Penal Code contemplates that tho 
act abetted should be committed in consequence of 
the abetment. Qusek « Bajcoouae Bakebjee 

[1 Ind- Jut., O. S., 105 

Sapplyinff food to person 

About to commit a erinjie— Jbciiifnfmy com* 


'1 1 fl-A- ,. 


then to show that he was alsn present when the 
offence was committed, Qdebk v. Nibuki 

[7 W, R., Cr., 49 

K. When a person 

abets the commission of an offence and is present at 
tho time when it is committed, he should he tried 
under s- 114, of the Penal Code, for the samo 
offence as the principal Beq. ti. Chiua 

[8 Bom., Cr., 164 
14. — Presence of per' 

son 'at commission of offence - Proof necessary 
to Atetment— Tho mere presence as An abettor of 
any persom would not, under tbe terms of s. 
114 of tbe Penal Code, render him liable for tbe 
offeice committed. Empress v. Chatradhari Ooala, 
2 Calc TV. N, 49, explained In order to bring 
a person within e. 114 of the Penal Code, it 
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ABETiyCENT — continued. 

ofEcnce was committed. Queen v. Nirnni, 7 IV. Jt., 
Cr., 49, relied ob. Abhi Mtsser e. L^o^KI NAR\re 
[1. Ii. B., 27 Calc., 568 
4 C. W. ISr., 546 

15. — Continuinff ahet- 

ment — Withdrawal before offence is committed . — 
If an abettor of a crime is, on account of his offence 
at its commission, to be charged under b. 114 of 
the Penal Code as principal, his abetment must con- 
tinue down to the time of the commission of the 
offence. If he distinctly withdraws at any moment 
before the final act Is done, the offence is nut com- 
mitted with his continuing abetment. llEG. r. 
Amrita Gotinda . . .10 Bom., 497 

16. Abetment by Instigation - 

Intention of abettor. — The offence of abetment by 
instigation depends upon the intention of the person 
who abets, and not upon the act which is actually done 
by the person whom ho abets. Queen v. Imaaedi 
BnooYAH . . . .21 W. E., Cr., 8 

17. Assault. — Where, of several per- 

sons constituting an unlawful assembly, some only 
are armed with sticks, and A, one of them, is not 
so armed, but picks up a stick and uses it, H (the 
master of A), who gives a general order to beat, is 
guilty of abetting the assault made bj' A. Queen v. 
Easoo Kooliah . . .12 W. E., Cr., 51 

18. . Bigamy — Illegal Marriage. — 

Mere consent of persons to bo present at an illegal 
marriage, or their presence in pursuance of such con- 
sent, or the grant of accommodation in a house for 
the marriage, does not necessarily constitute abetment 
of such marriage. EitPRESs u. TJmi 

[LL. E., 6 Bom., 126 

Queen o. Kudum • . W. E., 1864, Cr., 13 

19. Fenal Code, ss. 

109, 494. — A Mahomedan guardian of a married 
female infant, who, while her husband is living, 
causes a marriage ceremony to be gone through in 
her name with another man, but without her taking 
any part in the transaction, does not commit the 
offence of abetment under ss. 109 and 49 1 of the 
Penal Code. The practice of instituting criminal 
proceedings with a view to determining disputes aris- 
ing in cases of this class condemned. In the matter 
OR THE Empress v. Abhooe Kurreem 

[I. L. E., 4 Calc., 10 : 3 C. L. E., 81 

20. Conspiracy — Penal Code, s. 

108, expl. 5 . — Under expl. 5, s. 108, Penal Code, it 
is not necessary to the commission of the offenceof 
abetment by conspiracy that the abettor shall concert 
the offence with the person who commits :t. It is 
sufficient if he engage in the conspiracy in pursuance 
of which the offence is comnutted. Queen r. 
Gobind Dobex . . . 21 W. E., Cr., 35 

21. Conspiracy wbat must be 

proved to establish — Evidence Act (I of 
1872), s. 10 — Hearsay evidence — Penal Code f Act 
XJjV of 1860), ss. 36S, 109. — A little child was 
kidnapped by persons some of whom were servants 
of T. H was for many years T’s mistress. N 


ABETIVCEErT — continued. 

was fond of the child, and she used to send for her. 
The child was missed after a visit to her. The child 
was found with tlio assistance of T. N was thereupon 
charged with ahetment of kidnapping, hut no charge 
was br.mght against 2'. There was no ovidciico-to 
shew that the persons who kidnapped the child acted 
under the orders of H or carried out any wish 
c.vpressed by her. Held that the evidence was 
insufficicut to establish the cliargc of abetment, or 
that, if there was .any conspiracy, tlio accused was a 
-party to it ; that s. 10 of the Evidence Act could not 
be properly applied so as to convict JVby the admission 
of cvidcncQ of what had been “ said, done or written 
by others and that a conspiracy within the terras 
of 8. 10 of the Evidence Act contemplates more than 
the joint action of two or more persons to commit an 
offence. Eogendrababa Debee v. E.'rrRESS 

[4 C, W. N., 528 

22. Criminal breacli of trust — 

Penal Code (Act XLV of 1860), ss. 408, 114 — 
Abetment of criminal breacli of trust hi/ servant 
— Want of hnowledye of the commission of the 
hreach of trust — Evidence of an accomplice . — 
To support a conviction for abetment of criminal 
breach of trust by a servant, it must he proved that 
the transaction was a dishonest transaction ; that tlic 
accused knew that, in respect of such tnansaction, the 
servant was acting dishonestly, and was committing 
a breach of trust ; and that the accused abetted the 
scr\-ant in effecting it. Balgobind Shaha u. 
Empress . . ’. , 4 C. W. H., 309 

23. Executton of unstamped 

Document — Receipt of unstamped Document.— 
The mere receipt of anmuBtampod instrument docs 
not constitute the offence of abetment of the execu- 
tion of such an instrument. Empress v. .Tanki 

[I. L. E., 7 Bom., 82 

24. Penal Code, s. 

107 — Act I of 1879 ( Stamp Act), s. 61 — Abetment 
of making an unstamped receipt. — A debtor, having 
paid a sum of money to his creditor, accepted from 
the latter an unstamped receipt promising to affix a 
stamp thereto. Held That this did not constitute 
abetment, within the' meaning of s. 107 of the 
Penal Code, of the offence of making an unstamped 
receipt. Empress v. Bahadur Singh, Weekly Notes, 
All., 1885, p. 80, distinguished. Empress v. Janki, 

I. L. B., 7 Bom., 82, and Empress v. Bhairon, 
Weekly Notes, All., 1884, p. 37, referred to. Queen- 
Empress V. Mitthu Lae . I. L. E., 8 All., 18 

25. — Extortion— FiUffye Chowki- 

dar — Penal Code (Act XDV of 1860), s- 384 . — 
The mere fact that the offence of extortion under 
s. 384 of the Penal Code is committed in the 
presence of the village chowkidar, without eliciting 
any disapproval on his part, will not render him 
liable as an abettor of the offence. In the matter - 
OP THE Petition op Gopae Chunder Sirdar. 
Gopae Chunder Sirdar v. Pooemoni Bewa 

- [I. Ii. E., 8 Calc., 728 

11 C. L. E.,‘ 223 
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abetment — continued. 

28, False Charge — falte 

etjitfence.— There beiag no abetment of an offence 


in tupport of false charge ~ Penal Code, ts. 109 
and 211.— A person cannot be convicted of abetment 


28 False Evidence — Inientton.— 

In order to eonrict a person of abetting the coinmu* 
Sion of a criniOi it is not only necessary to prove 
that ho has taken part in those steps of tbe transae* 
tiou which are innocent, but in some way or other 
it IS absolutely necessary to connect him with those 


intended that the statement should be mado falsely 
Qves» V, Niu CuaiTD hlooiCBBJEe 

[20 W. B., Cr« 41 

29. ■' Asking tetlnes* 

fo tupprest eiidenee.— Tho prisoner askM a witness 
to suppress certain facts in giving his evidence 
against the prisoner before the Deputy Magbtratc 


80. Qrievoua Hurt.— IVhero 

ordered B and C to seise and forcibly take Din 
the contemplation of an assault njion D, and D tvas 


3L — 'Where A gave a 

ddo to B, who had given out his intentim to 

of cl 

Mbau ..... 


32. 


n.., b2 
- Murder— Proo/ of offence.— 


Tliere can be no conviction for abetment of murder 
without proof of murder, Quebx «. Asetts 

[W. noised, Cr., 12 

S3. jjfurder hg *b». 

possiile means. - Quare,— Whether abetment to 
murder by sorcery or other impossible means is an 
offence under the Penal Code. Bsu. r. Pssrarrji 
Diksra . . . . .10 Bom , 76 


111— Knowledge of aiettor — Probable consequences 
of abetment.— M and C were proved to have 


ABETMENT — continued. 
cemnivM at a robbery in which excessive violence 
was used, resulting in the death of the persons 
robbed. The Sessions Judge convicted 31 and C 
of abetment of murder, on the ground that tbo 
death was “ a probable consequence of the inten- 


I Hueiiuf muse I 


35. ' " • Penal Code, ss. 

114 and SOS—Construeitve murder- Standing 


■ BuiCide — Assisting Leper 


tee— Evidence that a woman prepared herself to 
commit suicide in the presence of the accused, that 
they followed her to Jthe pyre and stood "by her. 


30, ; — Theft— Peairf Code, t. 107, 

expJ. l.—A. person can be convicted of abetment of 
theft, under the first explanation of s. 107 of the 
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ABETJiIENT — concluded. 

Penal Code, only if lie either procure or attempts 
to procure the commission of tho theft. Mere 
Fiihsc-qneiit knoivlcdgc of the olTencc is insufK- 
cient. QUEEK C. SnCJIEEETTDDEE^* 

[2 W. E., Cr., 40 

39. — Penal Code, ss. 

107, els. 2 and 3, and 100.~A prisoner who consen- 
ted to form one of a party who committed theft, 
nnd resiled from his agreement, but was present 
at tho commission of the theft, does not come within 
cl. 2, B. 107, Penal Code, and ought not to have 
been convicted of the theft, hut of the abetment 
thereof, under cl. 3. s. 107, nnd s. 109, Penal Code, 
read together. Queen r. Bodhttn .Moosnra 

[8 W. E., Cr., 78 

40. ^ Tho carrying off 

of certain buffaloes belonging to tho complainant by 
order of the accused, and the retention of them in 
tho custody cf the latter’s servant, were held to be 
an abetment of theft ns defined in the Penal Code. 
In the JtA.TTEn ov the rExmoN op Tarinee 
Peusad Baneujee . . .18 W, E., Cr., 8 

41 . Torture — Common olject . — 

IVberc several prisoners were all conccnicd in a 
case of torture, nnd were prosecuting a common 
object, each was held guilty as a principal, nnd not as 
an abettor of others. Queen c, Tarenee Churn 
C iiuTTOPAnin'A . . .7 "W. E., Cr., 3 

42. Penal Code, s. 

107, ejrpL 2 — Keeping out of the map trlih hnoie- 
led/je that offence is to Ijecommiflrd, — Where a head 
ronslable, who knew that certain persons were likely 
to be tortured for the purpose of extorting confession, 
purjvisily kejit out of the way, it was licld that he 
was gaiilty of abetment under the words of s. 107 
of the 'Ptual Code, expl. 2. Queen r. K*m Cuurn 
Ganoooly . . . . 21 'W. E., Cr., 11 

43 . Act XTV of 1800 (Post 

Office Act)-Pennl Code, s. 100.~Ml XIV of 
ISdO does not provide for (he punishment of abet- 
liutr an offture under tiuit Act. Under s. 109 
of tiic Penal Code, the ahetment must hoof an offence 
punishaldo under that Act, and not of an ofTinco' 
) unisha'.de mider a distinct and special law. Que.eN 
t. KAstr.u«c.v L-eut. . . 7 W. I?., Cr., C4 

44 . Exclfio-Act XXI of 18G0.— 

Tiie r.xeis-.' Art of ISrn", contained no provision for the 
joniishmentof alatmuit. Queen r. Kuleimooiieen 

[7 W. B., Cr„ 53 

ABKAEI EAXVS. 

Sec Wr.yiOSV I'.SCIffE ACT3. 

See l.Or.n’s DiV Act. 

[IE. E. E., A, Cr.,17 
See- Caseh rNurn Bonuav Ade.aui .Act. 

See Vk-ta uNuru M.umAR .VcKARi Act. 
ABSCOTvDlKG OFFENBEB. 

S:c 1’i.NiL Coi'E, 172. 

[5 W. E.. Cr.. 71 
7 K. W., 302 
I, Jj. R„d Mml.,093 
0 V7. E.. Cr., 70 


AESCOirorN’G OFFENBEE-confumrA 

L ^Evidence of Guilt. — A prisoner’s 

absconding is but a small item in evidence of bis guilt. 
Queen c.^Sabob Eor . . 6 ’W. E., Cr., 28 

2. Evidence of abscond- 

ing is some evidence of guilt, but wbere it is shewn 
that tlie accused may have run aw.ay to avoid the 
consequence of being ebarged with an offence different 
from that for which he was being tried, no effect 
should be given to bis running away. llAKiiAi, 
Kikabi V . Queen-Ejifbess . 2 C. W . N ., 81 

3. Proclamation — Forfeiture of 

property — Criminal Procedure Code flS6tJ,s, 1S3, 
(1372) s. 171 , — Before tho passing of an order declar- 
ing the property of an accused person, who cannot 
be found, to be at the disj)os.al of the Government, 
tboro must be a proclamation, under s. 1S3, Cotlc 
of Criminal Procedure, specifying n time within 
which such person is required to appear. But before 
a Magistrate can issue such a proclamation, ho must 
be satisfied tliat such person b.as absconded or is 
concealing himself for the purpose of avoidin.c the 
service of the warrant. Sueobval Sinoh r. OinnAN 
SiNon .... 6 W. E., Cr., 73, 79 

4. Criminal Proce- 

dure Code (1S61J, ss. 1S3, 18-1, (1872) ss. 171, 172 
— Issue of proclamation for appearance— Forfei- 
ture of property. — In ordcrtolay a snflicicut founda- 
tion for the issue of a proclamation under s. 185, 
Act XXV of ISGl, and the accompanying order of 
attacbment under s. 18-1, the Magistrate must, on 
some sufliciont materials, find judicially that the 
per.son against whom the proclamation is to ho issued 
has absconded or conccnlisl himself for the purpose of 
avoiding the service of the warrant of arrest pre- 
viously issued against liim. Semhle, — Per I’liEAU, 
J. — The period of thirty days, wbieb is prescribed in 
s. 183 as the mmimum period within which the 
person is to be required by the iiroclaination to nj)- 
pear, runs from the date on wbieb the publieatinu in 
the mode prescribed by the same section should Iw 
effectcil, not from tho date of the issue of tin' jiro- 
rlamation. The declaration of forfeiture direeti'd 
to bo made in s. ISA was intended to he in fur- 
tberauce of a matter of iirnci’diire, nnd not simply 
ns a mo'le of punislimeut for contempt of jtr,-se,>>s; 
therefore, where it is not made before the jiersiin 
affecteil hy tho proclamation has come in, or h.as 
Iwen brought in, it ought not to W made at all. iN 
Tlir. MATTER OF THE PETITION OF P.AMKlSUAn 

Sec; .... 10 B. B. E., Ap., 14 

[10 W. E., Cr., 12 

5. — '■ Procedure— Per- 

feiture of /iroyrr/y.— 183 and 181 of the Code 
of Urlminal Prcwlure, IS'Jl (proclamation ami 
attnehnii nt of j'rojs'rty of nh“Conditig j'artifs't, dniiet- 
apply to offences punishabh' uith imprisonnu at cr- 
tetulinsr t.a six mouths cudy. Tie re is mi rule lebirh 
r,qeirv.s a Magistrate to s.atisfy hlm**'lf that a party 
has aV-.fijud'd t eferr i'suing a pri>cl-.mat!en. but the 

i I’^'fly. on sning to r, cm er his pr< j>-.r !y. mav pno e by 
i evj.l.'iiei- that hvlmi t ot nlo.-md.s! ItefiTi a Mogii- 
i trat.' pr.-s-e.-U to d.;.-Ur,- a*,ta,-bi4 pr. p.;rty f, rfrit.-d, 

\ he alioull take ciiJcuct to prove t'/mpliAEce Viith 
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ABSCOirorNG OFFENDER— conitnaed. 
the formalities laid down by law with regard to 
•proclamation Queen t’. JIuedun Jlonuif Podab 
, [3 W. R., Cr., 54 

6. ’ CrifHinaJ JVo- 

ced»re Code (1S82), ts 87, 88, 89, and 637-Fro- 
clamation for person alscondin^—Atlacinteat of 
his proptrty~lrregv,lar\iy in pullieaUon of pro^ 
cZamafton— An aceascd person for whose arrest n 


attached. The proclamation was not published at 
the village 'where the accused resided until the ISth 
of November The accused surrendered on the 
25tli of June, 1894, and applied for restoraUon of 
the property under the Criminal Procedure Code, 
e 89, and an order was made b^^hich the restoration 


7. Proclamation, effect of— 
Coniempt—ApplicaUononhehalfofaccMsei person 
ahsaondxng . — aceneed pcrion. agaiust whom a 
proclamation has been Issued, must, until he baa 
lurrcndered, bo regarded as lu contempt, and iho 
Court will not entcitain any application on hia behalf. 
QPSEK 0. BISESSUB Pebshae . 2 N. W., 441 

[Agra, r. S., Ed. 1874, 238 

8. — — Sinking off ef 

ease, effect of,* on Contempt order far ahtcond' 
iny.— An order atrihing o9 a case on account of 
tM little prospect of bringing tbe guilty parties to 
trial, canuot , dispose of the question of contempt 
of Court arising out of the fact of the accused 
having absconded to evade justice. Qusbk e. 
Madhoosudun , . . .7 "W. R., Cr., 40 

9. Proclamation, proof of— Cri- 

Mt«al Procedure Code, ss. 87, 83 — Penal Code, e. 
176— Presumption— Omnta preeumuntur rite esse 
acta.— \Vhere' E was convicted under s 17C, 

I be 

i . ■ . of* 

tender, because it was proved that his property had 
been attached under the provisions of s. SS of the 
Criminal Procedure Code, 1882. Seld, the prosecutor 
was bound to prove tbe fact of proclamation. In 
ins MATTBE or THE PETITION OP PASDTA NaTAK 

[1. L. R., 7 Mad., 486 


ABSCONDING OPPBNDER-eo»ti««e(f. 
warrant of attachment timultaneously with the 
proclaiaatlon, if ho resorts to attachment at all. 
Aboktxous case . . .4 Mad., Ap., 48 

11. Reason for ab- 

Bconding— Jbi^etfare of property , — The forfeiture 
of the property of an absconcUng offender, who 
appears within two years from the attachm^t of 
his property, should not be carried into effect until 
after a regular inquiry into the causes of the offen. 
der’s absence. In the aiatteb of Bishonatu 
SlBOAB 3 W. R., Cr., 63 

12, Power to make 

order as to property— PeiwZ Code, s 17d.— 
Where property of an absconding offender Lid been 
attached and declared to bo at the disposal of 


property. In the mattee ot the rsTmoN or rna 
Gotebnubbt 07 Benoae . Q S. L. R., 342 

OorSBNUSNT 07 B£NOiI> r. SUBWAR JAN 

[18 W. E„ Or« 83 
18. — ■ ' — ■■■' Power to try 

claim of third parties— Crimiital Proeedure 
Code, 1861, ss 184, 135 , — A Magistrate has no 
power under ss 184, 185 of the Crinuoal Procedure 
Code, 18C1, to investigate tbe claims of third per* 
sons to property which has been attaciied, as that 
of absconding offenders. Queen v. Cnuuitoo Bor 
[7 W. R., Cr., 55 
In be CauNDBB Baon Smon 17 W. R., Cr., 10 

14. — — ■ - ■ Power to try 

claims of third parties— Cnmiaai Procedure 
CoJe,lS82,ss 63,89— Proceedings of Magistrate— 
“Judicial proeserfmy*."— There is no piovieioo of 
law requiring a Magistrate, who has attached property 
under a.88 of the Crimmal Procedure Code, to Inves* 


fore not ''judicial proceedmgs” in the sense of s. 4 
(d) of that Code. Queen-Bufbess v. SnEODiuAi, 
Bai . , . . I. D. E., 6 All., 487 

16 . Criminal Pro- 

eedare Code(18S9),e 68— Attachment of property 
at of an absconding person — Claim to property 
attacked — Procedure— Eight of suit—Eensiofi — 
When a claim is made to property attached under 


V Kandappa Gouhdan *. I. L. E., 20 Mad., 83 
16. — Title given by 

Magistrate’s sale— Sale in execution of decree— 
Sale by Magistrate— Code of CrimiBni Procedure 
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ABSCONJjTN’G OjPI’BITDER — conolvded. 

C Act -S’ of 1872J, s, 172. — A, having been accused 
of an offence under the Penal Code, absconded, 
and his property was, on the 7th of August 
1878, attached by the Magistrate under s. 172 
of the Code of Criminal Procedure, Act X of 1872. 
While the projJerty was so under attachment, it was 
attached by B in execution ofa money-decree against 
A and sold on the 15th of January 1879, B being 
the purchaser. On the 21st of April 1880, the 
Magbtrate sold the property to G. It did not ap- 
pear whether the time fixed by the Magistrate’s 
proclamation for A’s appearance had o.xpired at the 
date of the sale to B. Ileld, in a suit for possession 
by B against C, that the title obtained by O 
under the Slagistrate’s sale was superior to the title 
(if any) obtained by B at the sale in execution 
of the mouey-decree. — Semhle, that after the date 
of the attachment by the Magistrate under s. 
172 of the Code of Criminal Procedure and during 
its continuance, no title could be conferred by an 
attachment and sale subsequently m'ade in execution 
of a money-decree. Golam Abed v. Tooeseekam 
llEKA . . • . I. Xi. R., 9 Calc., 861 

[12 C. L. R., 411 

17. Criminal Bro~ 

cediire Code, 1882, ss. 87, 88, 89— Proclamation 
and attachment — Sale of attached property — Title 
of purchaser . — ^IVhere property was attached and 
sold as property of a proclaimed offender under «s. 
87 and 88 of the Code of Criminal Procedure, it was 
held that, although the proclamation was irregular, 
yet the property having vested in third parties, 
strangers to the proceedings in which the procla- 
mation was made, tlie sale, could not bo set aside. 
AnDTOBAn i'. Jim . , I. L. R., 22 All., 216 

ABSENCE EROM; BRITISH INDIA. 

See LiMiTATioir Act, 1877, s. 7. 

[1 B. li. R., S. N., 25 

See Cases under Li.uitation Act, 1877, 
s. 13. 

ABUSE, SUIT FOR DAMAGES FOR— 
See Cases under Jurisdiction op Cmu 
Court — Abuse, Defalcation, and 
Seander, Suits for. 

See Cases under Slander. 

ABWABS. 

See Cases under Cess. 

ACCESSORY. 

• — Accessory after the /ncf. — Under the 

Indian haw, no one is liable for being an accessory 
after the fact. Kakual Kikasi r. Queen-Kw- 
FUESS 2 C. W. N., 81 

ACCIDENT, LOSS BY— 

^ See Cases under Carriers. 

8ce Cases under Uailway CoMFANr. 


ACCOMMODATION ACCEFTOB. 

See Bidd of Eschanoe. 

[1. L. R., 3 Calc,, 174 

ACCOMMODATION DRAliPER, 

See Prinoipad and Sueett — Dis- 

CHAR&E OF Surety. , 

C7B.L. B., 535 
I. L. B., 4 Calc., 132 
I. L. B., 6 Calc., 241 
I. L. B., 13 Mad., 172 

ACCOMPLICE. 

See Cases under Affeovee. - 
See Chaege to Juey — Misdirection. 

[6 W. R„ Cr., 17, 44 
6 Bom., Cr., 57 
8 W, R„ 19 
I. L. R„ 12 Mad., 198 
I. L. R., 17 Calc., 642 

1. Corroboration, necessity for. 

— Setting aside conviction for error in law. — The 
uncorroborated testimony of one or more accomplice 
or accomplices is sufficient in law to support a con- 
viction. The evidence of accomplices should not be 
left to the jury without such directions and observa- 
tions from the .Tndge- as the circumstances of tlie 
case may require, pointing out to them the danger of 
trusting to such evidence when it is not corroborated 
by other evidence. The omission to do so is an error 
in law in the summing up by the Judge, and is, on 
appeal, a ground for setting aside the conviction, 
when the Appollato Court thinks that the prisoner 
has been prejudiced by such omission, and that there 
has been a failure of justice. The nature and extent 
of the corroboration requisite, C-xplained and illus- 
trated. Queen r. Ebaui Bax 

- . [B. L. R., Sup. Vol., 459 
5 W. B., Or., 80 

Queen v. Bakanthanatu Banerjee 

[3 B. L. R., F. B., 2 note 

Queen r. CnuxiERDBAREE Sing 

[5 ’W. E., Cr., 59 

2, — Bvidence of ac- 

complices. — ObservatiouB on the necessity of requir- 
ing corroboratirn, in material particular!?, of the evi- 
dence of an accomplice. Qiiecn-Bmpress v. Bam 
Saran, I. L. li., 8 All., 309, referred to. Qur.r.N- 
Elifeess V. IsiDAD KiiAN . I, L. E., 8 AU., 120 

8. 1 A prisoner should 

not bo convicted on the sale and uncorroborated 
evidence of an accomplice who was made a witness 
after a pardon was granted to him. . .Queen r,. 
Kuneoo .... 9 W. R., Cr., 28 

4. ; — ; — Tlie testimony of 

an accomplice is not alone sufficient for a conviction. 
Tlic corroboration must bo on matters directly con- ■, 
nccting the prisaner with the offence of wliieli he is 
accused ; and the evidence of two or more accomplices 
requires confirmation equally with the tOBlimoiiy of 
one. Queen r. Dwaeka . 6 W. E., Cr.', 18 

[1 Ind. Jur., N. S„ 100 
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ACCOMPLICE— 

5. = Charge to atsear 

ors . — There is no rule of law that the nncorro* 
berated evidence of an accomplice is sufficient for 
!> conviction. The proper form of the charge to the 
assessors in such cases stated. AifOJfrUoca 

[4Mad., Ap.,7 

6. — Stideaee 4ef fJJ 

of '1855), s. 28,— A jury may convict upon the 
endence of an accomplice, though not corroborated 
BO as to show the prisoner’s actual participation 
in the offence. S. 23, Act II of 1855, applied 
only to the old Supreme Courts, and the rules 
and practice preiuilmg in them , and does not show 


1,0 vv . ai., Cl*., li 

7. Snglieh practice.— 

The English practice should be followed as to the 
amount of corroboration required to support tho 
evidence of an accomplice, which is, that when be 
speaks to two or more persons as having been con- 
cerned in the lamo offence, hit testimony thonld be 
condrmed, not only as to tho circumstances of the 
ease, but also as to the Identity of the prisoners t and 
that any prisoner as to whom hii testimony is not 
supported slmuid be'Bcqnitted. Res. r. luiu 
TAUs BABAr . . [d Som., Cr., 57 

See Reo. V. Oaktt sot Bsa&oji . 

t6 Eom., Crn 67 

8. ITttitett errantouelg 

treated as aceomphVe.— Where the Magistrate 
erroneously treated a witness ns an accomplice, and 
granted him a conditional pardon,— ATeld that the 
evidence did not require corroboration. Rbo. r. 
Paitechakd Vastachasb . 6 Bom., Cr., 85 

9. • ■ — ' Evidence of ac- 

complice.— evidence requisite for the corrohora- 


confession of one of the prisoners cannot ho used to 
corroborate the evidence of an accomplice against 
the others i tmnted evidence not being made better 
by being corroborated by other tested evidence. 
Reo. r. Malapa but Kapasa . 11 Bom., 188 

Queen v. Bauoo CnownnHT 

[2S W. H., Cr., 43 

10. , Esidence of ao 

complices — It is an established rule of practice 


u.,1, .. j.. AX,, X jjum., itic, louuweu. 

Quken-Ejipbess t. Keishnabhat 

[I. L. R., 10 Bom., 319 


Ait'iaence ^et, 
1873, t. 114.— Meld on a consideration of the En- 
deuce Act, 1872, s. 114, that the Legiiljtnre 


ACCOMPLICE— eon^inHSif. 

intended to lay down as a msvim or rule of evidence 
that the testimony of an accomplice is un- 
worthy of credit SI far as it implicates an accused 
person, unless it is ef'iTo^rate^m_raatcrial.parti-.\ 
cnlars in respect to that person j and it is tho duty | 
of a Court which has to deal with an accomplice’s 
testimrmy, to consider whether this maxim applies 
to exclude that testimmiy or not, and in a ease tried 
by jury to draw the attention of the jury to the 
principles relative to the reception of an accomplice’s 
testimony. Queen v. SadhU WusbAL 

[21 W. B., Cr., 89 

12- Evidence Act, 1672, 

tt, 114 and 133.— S. 133 of the Evidence Act 
(I of 1872) in iinmistakeable terms lays it down 
that a conviction is not illegal merely because it 
proceeds upon the uncorroborated testimony of an 
accomphee, and to bold that corioboration is neces- 
sary is to refuse to give effect to this provision. 
The rule in i. 114 of the Evidence Act coincides 
with the rule observed in England, that though 
the evidence of an accomplice shonid be carefully 
scanned and received with caution, and may be 
treated as unworthy of credit, yet if the jury or 
the Court credits the evidence, a convictbn proceed- 
ing npon it IS not illegal. Rsa. r. Rauasaui 
Pasatacdi . . . I. L. R., 1 Mad,, 894 

Queen v. Koa . 10 W. B., Cr„ 48 

13 . Evidence AcU 

1872, es. 114 and 138— Evidence vnicortl^ gf 
credit —Although funder s. 1S3 of the Indian 
Evidence Act the conviction of a prisoner on the 
uncorroborated testimony of an accomplice is sot 
illegal, the Court, bavmg reference to illustration (i), 
s 114 of that Act, considered in this case that 
the accomplice was unworthy of credit. Queen t. 
LveauEE Pebsoas , . 10 W. B., Cr., 43 

14. '■ Although by s 

133, Act I of 1872, an accomplice is a competent 
witness i^inst an accused person, and a conviction 
would not be illegal merely because it proceeded upon 
the uncorroborated testimony of an accomplice, yet 
it would be unsafe, where the testimony of the 
accomplice is not corroborated in any material point 

" loner whose 
■ to convict 


{,..5 A . B., Cr„ 68 


16. — — Evidence 
JS72. *. m.—Vxc Tnav. r.r. ,ut. — i. 


Act, 


general r ' ! ‘ . i 

accused ■ * ! ' • 

accompli s f ^ 

other witness,^ be considered and weighed by the 
Judge, who, in domg so, should not overlook the 
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accomplice ■^ continued , 

bdiovedj establislieB tbe guilt of tbc priBOncr, it is his 
duty to convict. Heg, v. Eamasami Padagachi, 
jr. Xi. B,, 1 Mad,, 3S4, Empress v. Hardeo Bass, 
WeeMg Notes, All,, 1884, p, 286, and Queeti-Empress 
V. Bam Saran, I, L, B,, 8 All,, 806, referred to. 
Queeii-Phnpress v. Bam Saran, 1, L, B,, 8 All,, 306, 
explained and dietinguiBlied by Steaioht, J, Per 
Bkodhuest, J., cojiifm.— ObBcrvatiouB as to the 
neccBsity of corroboration in material particulars of 
llic evidence of accomplice witnosseB. Qiieen-Bm~ 
press V. Bam Saran, I. L, R,, 8 All,, 306, Queen v. 
Bamsaday ChueJeerhutty, 20 W. B,, Cr,, 10, and Bey. 
V. Ptidliu Nanhu, 1. L. R., 1 Bom., 475, referred to. 
Per Edge, C.J., and Steaight, J, — Every caec as 
it arises must bo decided on its omi facts, and net on 
supposed analogies to other cases. QuEEN-EoirBEBS 
V, GoBAEDHAif . , I. L. E,, 0 AIL, 528 


10, Evidence of ac- 

complices — Act I of 1872, ss, 114 (hj, 18S.— Ti\c 
law in India, as expressed in s. 133 and s. 114 
of tbe Evidence Act, and wbicli is in no respect 
different from tlie law of England on tbc subject, is 
that a conviction based on tbe uncorroborated testi- 
mony of an accomplice is not illegal, that is, it is not 
unlawful; but experience sbows that it is unsafe, 
and bence it is tbe practice of tbc Judges, both in 
England and in India, when sitting alone, to guard 
their minds carefully against acting upon such evi- 
dence when uncorroborated, and, when trying a case 
with a jurjf, to warn tbc jury that such a course is 
unsafe. There must be some corroboration independ- 
ent of tbe accomplice, or of a co-confessing prisoner, 
to show that the party aceused was actually engaged 
directly in tbe commission of tbe crime charged 
against him. A second accomplice does not improve 
the position of tbe first, and, if there are two, it is 
necessary that both should be corroborated. The 
accomplice must be corroborated not only as to one 
but as to all of the persons affected by the evidence, 
and corroboration of bis evidence as to one prisoner 
does not entitle bis evidence against another to bo 
accepted without corroboration, B. v. Webb, 6 C, 4" 
P,, 595, B. V. Bylce, 8 0, 4 P-! ^61, B. v. Addis, 
6 C, 4 P,, 388, audi B. v. WilJces, 7 C. 4 P,, 272, 
referred to. The possession of property taken from 
a murdered person is not adequate corroboration of 
the evidence of an accomplice charging such person 
in possession with participation in the murder, 
though it would, no doubt, be corroboration of evi- 
dence that the prisoner participated in a robbery, 
or that he hod dishonestly received stolen property. 
In the trial of R, S, and M upon a charge of 
murder, the eridence for the prosecution consisted 
of (i) the confession of F, who was jointly tried 
with them for the same offence ; (ii) the evidence of 
an accomplice ; (hi) the evidence of witnesses 
who deposed to the discovery in B’s house of 
property belonging to the deceased; and (iv) the 
evidence of witnesses who deposed that, on the 
day when the deceased was last seen alive, all 
the prisoners were seen together near the place 
where the body was afterwards found. Field 
that there we® no sufficient corroboration of the 


ACCOMPLICE— conffnEerf, 

statements of the nceomplicc or of the co-confessing 
prisoner P. Queen-Empeess v, Eam Saban 

[I. L, E., 8 AH., 306 

17. Evidence Act (I 

of 1S72J, s, 133,— A Magistrate should not convict 
a person upon the evidence of witnesses who are no 
better than accomplices 'and whoso evidence is not 
Corroborated in material respects by other independ- 
ent evidence in the case. J ogeedba Bath Bdaw- 
Arnc r , Saegad Gabo . . 2 C. W, N., 55 

18. Compulsion as an 

excuse for crime — Pretence as evidence of common 
intention— Fear of instant death — Penal Code (Act 
EBP of 1860), ss, 34 and 94 — Evidence Act (I of 
1872), s. 133— Power of High Court in Bevisiont— 
The accused, who were classers employed in the 
Revenue Survey Department, were charged, under s. 
161 of the Penal Code, with taking bribes from the 
raiynfs of certain vifiages. The oniy evidence against 
the acensed was that of persons who had either sub- 
scribed to the bribes or collected stibscriptions or paid 
the money to the accused. They stated that they 
had offered the bribes, because the classers had 
threatened to raise the assessment, cut down the 
hedges, and erect new boundary-marks. As regards 
this evidence, the trying Magistrate remarked that, 
even if all the wituesscs for the prosccutiou were 
treated as accomplices, it was open to him to convict 
ou their uncorroborated testimony, as “there was 
inherent truth in their statements, and circumstances 
e.xisted which negatived the presumption of a con- 
spiracy, and evidenced signs of truthfulness.” The 
Magistrate was also of opinion that there was a 
distinction between nccomplices who volunteered to 
assist in the receipt of illegal gratifications and those 
who assisted under compulsion. In the" opinion of 
the Magistrate, the witnesses in the present case 
belonged to the latter class, and, there was no reason 
to disbelieve tlieir evidence. He, therefore, convicted 
the accused under s. 161 of the ,Pen.al Code, and 
sentenced them to rigorous imprisonment and fine: — 
Eeld (Scott, J,, dissenting) that the convictions 
were illegal, there being no evidence to corroborate 
the witnesses for the prosecution, aU of whom were 
accomplices. Seld, also (Scott, J., dissenting), that 
there was such error in the consideration by the 
Magistrate of the evidence as to prejudice the 
accused, and such a failure of justice asto justify the 
Court in revision in setting aside the -convictions. 
Per CcEiAJr : — The limits of the application of the 
doctrine of necessity as an excuse for an act otherwise' 
criminal are those prescribed in s. 94 of the Penal 
Cjde. Therefore witnesses who, in order to avoid 
pecuniary injury or personal molestation, had offered 
or given bribes to a public servant were abettors of 
the offence of taking an illegal gratification, and their 
evidence should be treated as that of accomplices. 
By the law both of India and England the evidence 
of an accomplice is admissible, and a conviction is not 
illegal because it proceeds upon the uncorroborated 
testimony of an accomplico (s. 133 of tbe Evi- 
dence Act, I of 1872). But the presumption that an 
accomplice is unworthy of credit, unless corroborated 
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in material particulars, has become a rule of practice 
of almost nnivereal application* Ptr Scott, 

Tbcre may be, honcTer, cases of an cjccptinnal 
character jn which the accemplico etidcncealcnecon- 
Tinces a Judge, and >f lie acta on that conviction. 


circumstance of a person being present on a lawful 
cecasif n does not raise a presumption of that person's 
complicity in an cfPcnce then committed so as to 
make s. Si of the Penal Codo applicable Stg v, 
FarUr, 8 C. 4" J06. Where the Jbgistmte cn 

that ground did make that presumption against an 
accused person, and applied the provisions of s. 



19. The Court (Mrr- 

TBE and PoxTiTEX, JJ; GtOTSB, J., disfcntiDg) 
refuted to convict in this cate on tha uocorroborated 
oidence of an accomplice who hid previooslr been 
convicted of the tame offence on her own confession. 
QTTBSX f. EIMSOBOT CntrCEEHBtTTTT 

po W. Cr^ 10 

20. Aeeuted acguit^ 

ied, lv,t under arreii, fending appeal under * 
S72, Criminal Procedure Code.—K and P were 
accuied of being concerned in the same offence. 
A' wai fret apprehended, and the llagistratc 
inquired into the charge againtt him and 

ted him for trial, but the Ccurt of Session acquit- 
ted A’. The Lecal Government preferred an app<xil 
agalntt his acquittal, and the Ifagistrate arrested bim 
with a view to his detention in enstedy until such 
appeal was determined. While AT was so detained, 
the hlagistrate inquired into the charge against S, 
who bad meanwhile been arrested, and made K a 
witness for the prosecution and committed B for 
trial. K’t evidence was taken on A’s trial. Held, 
per SrraET, C.J. (Spankie, J., doubting), that A ’s 


OP India i-. Kabiv BAKnan I. L. B., 2 All., 386 

21. Person charged 


ACCOMPLICE— cosiinueif. 

person cannot be convicted solely upon the evidence 
of persons who are more cr less participators in the 
crime of which he is accused Where a witness ad* 
miti that he w_as cognizant of the crime as to which 
he testifies, and took no means to prevent cr discLse 
It, bis evidence must be considered as no better than 
that of an accomplice. Qoeen c. Chando Chanda* 
UJfEE 24 w. B., Cr , 65 

23. — - Informer cogni- 

xant of offence — Omission to disclose commis- 
sion of offence , — Where on informer was, upon 
hiB own statement, cognizant of the commis- 
sjon of an offence, and omitted to disclose it for 
aU days, the Court was not prepared to say that 
he was an accomplice, but held that his testimony' 
was not such as to justify a conviction except where 
it was corroborated. Isban Chandea Chandha 
t. Queek-Empbess . I. L. B., 21 Calc., 828 

24. *' " — " Witnesses leho 

have acted as aeeo»np?»ecs.— Where witnesses ap* 


rated in material respects, m convicting the accused 
AUUV'DDRTt. QTTEEN-EatPBESS 

[I. L. B., 23 Oalo,, 861 

25. — — ■ 1 ..— Spg—Bteitne- 

hon betiveen a spg and an accomplice Betec’ 
tiie officer — The action _cf a spy and informer 
in suggesting and initiating a criminal iffence 
It itself an offence, the act nrt being eveused 
or justified by any exception m the Penal Code 
or by the doctrine which distinguislies the spy 
from the accomplice. Bat the act of a detec* 
tive in supplying marked money for the detec- 
tion of a crime cannot be treated as that of an 
accomplice. Distinction between a spy and an ac* 
complice pointed out. Res v. Bespard, 25 State 
Trials, 4Sif, Reg. v. JUKllins, 3 Cox, C. C., 526, 
Queen’Empress v. Sfona Puna, L L. R., 16 Bom , 
661, referred to and followed. Queen-Emteesb r. 
JaTechasau . . I. L. B,, 19 Bom., 363 

36, Evidence Act (I 

of 1872), it. 114 and 133—Falltc Officer, offer 
of Imie to—Corrohoration — A person who 
offers a bribe to ft public ^officer is an accom- 
plice. Per Bibdwood, J,— A conviction is not 


22 — Person cognizant 

of crimetahing no means to prevent lA— An suxiued 
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Accouirr, adjustmeut of- 

See Cae£S LiumiioK Act, lb77> 
AST. 64 (1859, s. 1, Cl. 9). 

See Gabes Okies Pastkeeshtp— S oiia 
EESrEOTIKa Paetkbeship. 

L Contract to purchase land — 

Necessti^ to sell land for arrears — Where &d es- 
tate ^faB sold under a cautiact at 10^ gears’ purchase 
of the net annual rent collections] and ranont sums 
of money ^ve^l 
meet vanons 
• and the amoui 



that 'even a dccresj taken out by the zemindars 
against defendant for the rents of the land to suit, 
did not affect plaistiff’s claim to the money onmg 
under the contract. Oeekieb I^abaik SIooebejeb 
i. OtriAiatJB Det. . 25 W. R, 472, 476 

2. ■ Proof of adjustment— Pare, 

etidenee , — The adjustment of an account may he 
proved bj’ verbal evidence, and need not ncccssanly 
be in writing signed by the party to be bound. 
PCEKIMA ChOWISAIW C. NITIAKAKD ShAH 

[B. L. R., Sup. Vol , 3 
, W. B., F. B., 82 

ACCOUNT STATED. 

See Cases dkpeb Liuiiatiok Act, 1S77, 
8. 19 — AcEKowLEiauEin or Debts. 

See Cases ukieb Lqotatiok Act, 1677, 
AST. 64 


of the bond, and that she had had any dcal^gs or 
fcfated env Brronnt '*lfh I'l-”"*-'* 

liini* 

that 

- u iMv Lvuuact im- 
plied by the statement of flccoantsi—Refd that this 
decision was wrong, and that the plaintiff was 
entitled to sue npon the account stated. Gaidar 


ACCOUNT STATED— cosclwled. 

Suar V. Ckandraii'att, I. L. 4 All; 30> distin- 
guished. Kiau-ui-sik t. Bajjo 

[I.Ii.E.,UAlL,13 

2. ■ — — Cause of acUon 

—Eeidenee of the existxng debt— Fresh contract 
— Interest — Damiupaf.— In June 1683, the plaint- 
iff’s Either advanced a loan to the defendant 
at compound interest The acconnt of this debt 
with interest was adjusted and signed fr^m 
time to time In Juno 1693, it was ad-|usted 
and signed, the amount fonnd due being B28-S-0 
In Febrnary 1696, the plaintiff sued to recover this 
amouut Seld that the account (ruzukhata) was 
* ' the 

it 
to 
to 

claim interest upon it. The debt to he sued on was 


Formerly this was the rule also in'Bombay (as shown 
by the earlier rases), where the account was signed. 
If, howeier, it was cot signed, it could not be sued 
on as a new contract The Indian Limttatu’u Act 
required au acknowledgment or admission of a debt 

, . f • .' ! 

. • I. ' 

sued on as a'^esh contract The suit must bo 
brought in respect of the ongmal transactioa, and 
tbo sobsequent stated or adjusted accounts 
are only evidence of the debt arising from them, 
and serve to prevent the operation of the Act of 
Linutatioo. Shaksae v AIueia 

[1. D. B., 22 Bom., 513 


ACCOUNT, SUIT FOB— 

See Bekqal Best Act (VllI ot 1869), s, 
30 . .1. L. R., 5 Calo., 303, 314 

[I. L. R., 7 Calc., 89 
8 C. 1 j. B , 285 
18 W. E., 149 
3 C. L. R., 444 
I. L. B., 20 Calc., 425 
See Desbak AoEicniTtJKisTs Eeubp 
Act, s. 15D . I. D. B., 16 Bom., 361 
[I. I>, R., 20 Born., 469 
See Gcaeiiaks aki Waeds Act, s. 41. 

[I. L. B., 22 All, 332 
See Cases ckies IToetgagb— Accockxs. 
See Cases itniee Paetkeeship— Spits 
bzspecxiko Paetbeeship. 

See Cases pkieb Piaint— Foeu asd 
C oKTENTS OP Plaint— Fbasib op Spits 

QEKESALLT. 
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ACCOTJN’T, SUIT POB — coniimedr. 

See Cases uoteb Sjtaee Cause Couet, 
Moeussie— Jueisdiciion — A o o o uh t. 
Suit eoe. 

See Vaeuatioii oe Suit - Suits. 

[I. L. E,., 9 Bom,,' 22 

I. L. E., 12 Bom., 675 
I. L, R., 13 Born., 517 

1 . Liability to account — Admi- 

nistrator General as Executor of the surviving 
trustee of religions endowment . — An account was 
decreed against the Administrator General, who had 
been appointed the executor of the last surviving 
trustee under the will of the founder of a religious 
institution. Thaooob Pass Sett v. Hogg* 

[Cor., 68 

2. Lumberdar— 

Account of rents uncollected,. — ELeld that a lumber- 
dar is orchnarilj bound to account for rents not 
collected if he does not exercise his power of 
distraint with due diligence. Sees Ram o. Chait 
Ram 2 Agra, 266 

3. — Account 

of rents uncollected, — Held that a lumberdar 
is not liable for the rent which he, without any 
wilful default on his part, has never received, if he 
shows that ho has done his duty in endeavouring to 
collect the same. Enayet Hossein v. Ghoeam 


Ally 2 Agra, 276 

4. Mabomedan 


widow in possession for dower — Suit not 
framed for an account. — lu a suit by the only 
brother and heir-at-law of a Mahomcdan of the Shiah 
sect, claiming the whole of the deceased’s estate, and 
for mesne profits, the issues raised by the pleadings 
were, first, whether a marriage had taken place 
between the deceased and the party in possession, 
who claimed to be his widow, and secondly, the vali- 
dit y of a deed of dower executed by the deceased in 
her favour. The Courts in India found these issues 
iu favour of the widow, and dismissed the suit. The 
Judicial Committee, in affirming the Court’s decrees 
upon these jioints, held further that although the 
estate of the husband was hypothecated for the 
dower, yet as the heir-at-law would be entitled to the 
residue after satisfying the widow’s claim, he was by 
ri'*bt entitled to an account, but as the plaint was so 
framed as not to admit of an account being taken, 
the appeal was affirmed, without projudice to a suit 
being brought for administration of the deceased’s 
estato upon the footing of the marriage and deed of 
dower liciug admitted iu the suit. Ameekoojwissa 
■V. JlDEAnoA-EissA . 6 Moore’s I, A., 211 

5 . -IVIotlier appointed 

administratrix of minor adh—Bombag Minors 
Act (XX of 1864), ss. 6, 9, and 19 — Account of 
miiior’s estate after his death — District CouH . — 
iVbero a mother is appointed administratrix to tho 
estate of her minor sou, under Act XX of 1864, 
g. 6, — Meld that, unlike a curator or other 
person appointed administrator under s. 9, she 
is not bound to render an account, unless a suit 
should ho instituted for the purpose, under a. 


ACCOUITT, SUIT EOEi-continued. 

19, by a relative, during the minority. Ho applica- 
tion for an account can he made after the death of 
the minor, though his representatives are entitled to 
an account. When the minor is dead, the District 
Court is no longer capable of represehting him 
under the Act. The only way of calling the 
administrator to account is a suit instituted by a 
person interested. Ik the mattbe oe the pexitiok 
OP Naemadabai . , I. L. B., 8 Bom., 14 

6. ? —Eight to an account— Person 

with title barred by lapse of time — Meredi- 
targ Office, administration of trustgof . — The plaint- 
ifi brought a suit to establish his right to and for 
possession of the hereditary office of dharmakarta of 
a pagoda and to remove the defendant, but it was 
held that his title was extinguished by lapse of time. 
Meld that plaintiff, having no longer any title to the 
property, was not in a position to .treat defendant as 
a trespasser and to call upon him for an account of 
the past administration of the trust upon that foot- 
ing ; and further, that the suit being substantially 
one to remove tbe defendant from the trust and 
establishplaintiff’s title to tbe hereditary office or, on 
failure of this, to secure the appointment of a fit and 
proper person to fill defendant’s office, the account 
was only prayed for on that understanding, and, 
therefore, the plaintiff was not entitled to call for an 
account of the past administration of the trust, as a 
person interested iu the religious trust. Makally 
Chbnka Kesataeaya V. Vaidelihga 

[I.L. Erj 1 Mad., 343 

7 , Landlord and tenant— Sent set 

off against advances— Suit for rent — Limitation 
Act (XT' of 1877), arts., 85, 89, sch. II~Form of 
</ee«e.— The pluiutiffs e.xecuted a lease for nine years 
in favor of the defendant Ho. 1 at a fixed annual 
rent piyableby instalments. Tho defendant, under 
instructions from the plaintiffs, paid from time to 
time Government revenue, cesses, expeuses of litiga- 
tion, etc., on their-bebalf, aud used to set off those 
sums against the rent due to them under tho lease ; 
no sum of money by way of advance or otherwise 
from tbe plaintiffs ever came into the hands of the 
defendant. After the expiry of the lease, tho 
plaintiffs instituted this suit against the defendant 
for an account : — Meld that the suit for an account 
was not maintainable; tbe relatinnsbip between tbe 
parties as created by the lease was simply that of 
landlord and tenant, aud tho only relief wliich the 
plaintiffs could have properly asked for was a decree 
for rent,' if any w*as still due. Bhekuhaui Dal v. 
Bahhsihgh Dudhaeia . I. L. E., 27 Calc., 663 

Q Principal and Agent— Afe^/ioci 

of taking accounts — Civil Procedure Code, 1877, 
ss. 394, 393 . — In a suit for an account against an 
agent, the plaint stated that the defendant had not 
submitted proper accounts of liis agency, and prayed 
that tbe defendant might bo ordered to produce 
certain papers, and that, on failure to submit the 
accounts, lio might bo decreed to pay the plaintiff 
iil,200 by way of damages. The plaint also 
alleged that, in consequence of tho defendant’s negli- 
gence and mismanagement, the plaintiff believed that 
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he had sustained a loss of liS,000, and prajcd for 
a decree for this sum. Seld that no decree could 
be made for tho sums mentioned, or any other Bnm, 
until an account had been taken and the amount due 
f/om the defendant ascertained Idethod to bo 
followed on taking accounts In the mofussil stated. 
If the taking of accounts by the Judge would 
OLcasion a waste of public time, he should resort to 
the provisions of ss. S'Ji and S95 of the (^\i] 
Procedure Codci and furnish the Commisaoner with 
such part of the proceedings and such detailed in- 
structions as may appear necessary. Ansosa 
Peesad Eot «. Dwaeka Nath Oanoopadbya 

rX. L. B., 8 Gale., 764 

a C. L. B., 321 

9. - Sait prin- 

ctpal for an account— Oi(}eet of « decree for an 
account at distinyuiihtd from a deetee made upon 
the hearing— CatU — A continued agency, or em- 
ployment as dewan, for the purpose of drawing and 
expending the money of a pnncipal, resulted in a 
suit by the latter, who alleged that more had been 
drawn than expended for him, and that a specific 


adduced at the'liearing, bow much of the piincipal’s 
money was unaccounted for, though the attempt 
had been made to prove a balance due, the Appellate 
Court dismissed the suiti— ATs/tf that such a suit 
was essentially one for an account, and that the 
Courts below should have followed the regular 
course, its, to order an account to be taken of the 
defon^nt’s dealings with plaintiS^s ^money. This 
was without any expression of opinion that, in a 
suit for an account, an issue may not be raised, at 
tbe outset, so clearly as to be ready for dcusion. 
Eut.the general rule being tbe other way, this 
amt was an example of it HttUBIKATu Rai r. 
KuisBirA Kuxlab BAEsnt 

[I. L. R., 14 Calc , 147 ; Ii. B., 13 I. A., 123 


for an account by a principal against bis agent, 
the plaintiff should ask in his plaint that a proper 
account may be taken If the defendant is found 
liable to render such account for a certain pciiod, 
tbe Court should make an interlocutory decree de- 
claring that he is so bable, and direct him to file an 
acLount in Court within a fixed period. This decree 
may be enforced under s. 260. of tbe (Svil Pro- 
cedure Code After an account bas been filed, 
tbe pl^tiff should bo allowed reasonable tune to 
exauune it If the objections are numerous tbe 
procedure prescribed by ss. 394 and 305 and form 


ACCO U JM 'X', SUIT 'EO'Ri— continued, 

167 of sch, IV to the Code should he followed When 
the accounts have been taken, the Court must 
detennine the amount due, and the final decree 


V. KAiLtiTATH Rot . I. L. E., 7 Calc., 654 
[0 0. L. R., 265 

IL' - ' ' IVaud or specific 

error tn account, Allegation of — 21 sued for an 
account of all moneys received and paid on his behalf 
by T, deceased (represented by his widow), and F 
as his a«aU from 1st August 1859 to 30th April 
1865. It was alleged in the plaint that A/ “left 
India in 1858, and has since resided in Scotland ; 
that at the time he left he was, and still is, possessed 
of extensive property in the Province of Bengal, 
cbicfiy landed property that T and afterwards T 
and F were his agents and managers. In his 
written statement, M stated that “in the month of 
June 18G1, the deceased rendered an account to the 
plaintiff showing that all moneys dne to him by tbe 
plaintiff in respect of lus saUrv and commissions up 
to tbe Slst^ January 1S61, being the whole of de- 
ceased's claim against him up to that date undex 
thiir above-mentioned arrangements, had been duly 

S lid by the plaintiff. In the month of April 1865 
cceasM transmitted to the plaintiff the agency 
accounts of himself and his firm with the plaintiff 
in continuation of the accounts rendered by him as 
mentioned in the preceding paragraph, brought down 
to the end of February 1865, and again in May 
1865, tbe deceased transmitted the continuation of 
tbe said account brought down to the 30th April 
preceding, being the date of the termination of the 
agency Tho said accounts rendered have been 
examined by the plaintiff, who venlr believes that 
the true balance now due to him thereon exceeds 
HI, 00,000, without including interest." There 
was no allegation in the plaint, wntten statement, or 
opening of counsel, of fraud or specific error. Seld 
that M, Uihis plaint and written statcmeiit, had not 
disclosiA any cause of action. Macsxutosii v. 
Texiplb . . 2 Ind. Jur., If. S., 633 

12. Suit against go* 


to have these papers brought before it and examined, 
and to determine whether they were correct and feic 
accounts between the partaej. Savaass Shbkitob 
.. Acdhieabbb 1. SvxsEU Biswas . 22 W. R., 191 

13. ... ■■ ■ — . . •Decree for account 

agatntt Where a decree requires an agent to 

render accounts, be can only discharge bimielf by 
acconiding tor all the moneys that have come into 
luB bands, and it is always open to the doeree-bolder 
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to show that this has not been done. WooilA- 
NATH KOT CHOWDHEr V. SKBENATH SlNSn 

[16 W. B., 260 

■ 14. Befuaal to account— De- 

striiction of account books. — Whore a defendant 
refused to render accounts, and there was evidence of 
spoliation of the banking books, the Court charged 
him with the principal sum for which he was 
accountable, with interest at 12 pen cent, per 
mensem in lieu of the profits he failed to account for. 
EAiTPBBSHAD TbWAEET U. ShEO ClIEEK DoSS ; 
Thookba V. Kampeeshad Tewaeet 

p.0 Moore’s I. A., 490 

15. EigM to re-open settled ac- 

count — Principles of Court of Equity in re-open- 
ing accounts — Principles which regulate a Court 
of Equity in opening stated and settled ac- 
counts.— of long standing and great com- 
plication of a mercantile firm at Calcutta, one of the 
partners of which afterwards acted as agent in Eng- 
land, involving charges for agency and partnership 
tmnsactions, were mutually agreed to be investi-' 
gated and closed. After long negotiations and 
discussion respecting some of the charges, an agree- 
ment was come to, the parties agreeing to strike the 
general balance at a given sum, reserving one item 
of the account, amounting to a considerable sum, 
for future investigation. This reserved item was 
subsequently settled by the acceptance of a bill of 
exchdnge for a lesser amount, as such reserveditem, 
if re-opened, would have disarranged the settled 
geneml account. The bill of exchange was dis- 
honoured and an action brought to recover the amount. 
A bill was then filed for an injunction for the 
caucelment of the bill of exchange, and praying 
that the accounts so settled might be opened. The 
Supreme Court at Calcutta held that the reserved 
item being left open was evidence that the account 
was not finally closed, and decreed the accounts to be 
opened, referring the cause to the Master. On 
appeal, held by the Judicial Committee (reversmg 
such decree, and dismissing the bill with costs) 
that the transaction amounted to an adjustment of 
the general account between the parties, subject 
to the reserved item which was subsequently settled, 
and that the accounts so settled and closed could 
not, in the absence of fraud, be re-opened. MoKbUiEB 
V, WAiiACE . . .5 Moore’s I. A., 372 

16. Impeachment of 

accounts on ground of fraud— Mode of 
proof — Se-opening of accounts. — ^IVhere accounts 
are impeached on the ground of fraud, two or three 
instances of particular items, which can be taken 
as false and fraudulent, must be brought to the notice 
of the Court before it can be called upon to order 
the accounts to be re-opened from the first. flVil- 
liamson v. Parlour, L. if., 9 CJi, D., 529, followed. 
Boo Jetatboo u. Sha Nagae Vabab Kanji 

CI.L. E., 11 Bom., 78 

17. Running account for por- 

tion of which hundis are given — Obligation 
to sue on Itundis. — Where there is a running account 


ACCOUNT, SUIT -FOIi-conoluded. 

between the parties, a portion of which relates to 
an amount due upon dishonoured hundis, plaintifl 
is not bound to sue upon the hundis, but may base 
his claim upon the running account. EAiU Chand 
V, PujfivA Lab . . . . 3 N. W., 323 

18 . ^ Necessity to go into accounts 

in suit for profits. — The mere fact that in a 
suit for profits by a co-sharer it is necessary to 
go into the accounts will not alter the character 
of the suit and m.ako it one for settlement of ac- 
counts. Dabee Been v. Dooega Peeshad 

[3 N. W., 49 

ACCOUNT BOOKS, ENTRIES IN— 

See Bankees’ Books Eyidenoe Act. 

[4 C. "W. N., 433 

See Cases unbeb EyrDENOE— C ivib 
Cases— Accounts and Account Books. 

AQCOUNT SALES. 

See Evidence— C rviB Cases —Account 
Sales . . 5 B. L. E., 619 

[2 Ind. Jur., N. S., 5 
6 Bom., O. C., 39 

See Peincipab and Agent— Coumis- ' 
SION Agents 1. L, E., 16 Mad., 238 

ACCOUNTANT. 

See Bankees . I. L. R., 16 All., 88 
ACCOUNTS. 

See Deceee— Constbuction oe'Decbee— 
Account. 

See Deceee — Poem of Deceee— Ac- 
count. 

See Cases undue Moetgage - Accounts. 

— Keeping two sets of— 

See BoaiBAK Tolls Act, s. 7. 

[I. li. R., 20 Bom., 668 

Mutual Accounts— 

See Cases undee Limitation Act, 1877, 
AET. 85. 

Procedure.— Procedure to bo observed 

in a judicial enquiry into accounts laid down. 
Alatahmad alias BoOLAKi V. Nusibun 

. [24 W. R., 70 

ACCRETION. ■ Cpl. 

1. NEW FOEMATION OP. ALLUVIAL 

LAND 49 

a. Geneeally . . . .49 

' 6. Eivees oe change in couese , 

oeEivees . . . .51 

c. Chues oe Islands in navi- 
gable Kivees . . .65 
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ACCKBTIOIT— <;on;inaetf. Col. 

2. BE-FOEMATION AFTER DILD. 

VIATION . . . ' . -60 

3. PROCEDURE. ... .03 

ARIGHT OF PURCHASERS TO 

ACCRETIONS . . .24 

See EWDBsoB— CiTiL Cases — 5Iap3 

[1. i. n.. 27 Calc., 338 
4C.W.N.,U3 

Sie Cases ui.ieb Lakbioed asd TbsaSt— 
ACCBETIOS TO lENUBB. 

Assesament of, to Revenue- 

See Cases ukdeb Act IX oj 1847. 

J. NEW FORMATION OF ALLUVIAL 
LAND. 

(a) Gesehaiev. - 


ACCRETIOIT — eoiitinued. 

1. NEW FORMATION OF ALLUVIAL 
LAND — continued, 

npon Hbich the land to ‘which it Is made is held. 
Dmi Baessh Sisoh ». Tibbhawas Singb 

[I. L. R., 19 AU., 238 
5. Sutt for accreted 

land . — In a suit for p'^s.ession of alluvial land, 
which plaintiffs cljumed by right of accretion 
under the provisions of Regulation XI of 1825 and 
ill wMch the qnestion of accretion was put in 


or nhetbcT they were accretions to that estate by re* 
cession of the nver. Wise r. Juggobukdoo Bose 
[12 W. R., 229 

Afiirmed on review, JrfloOBUaroo Bose v. Wise 
[12 W. R., 409 

8. oIb. 1 and 3.— 

In a suit for poiscssion where certain lands were 


[W. R., 1864, 149 

BlfiSESSITBEB DOSSBB C. 

2 — — Bens. Res* XI of 1823, s. 4, 
application of.— .Cl. 1, s. A Regulation XI 
of 1825, applies only to lands gained by alluvaon 
cither grado^ly or suddenly, and not^to lands^ exist* 
iiig as waste land subject to inundation and in one 
year rendered culturable by a deposit of earth hv the 
action of the river. Eaujeeawax 
Naeais Eai . Agra, P. B., 78, Ed. 1874, 60 


7. - 


14 W. R., 2S4 
• Propr%etor qf 


eutned weAaL— The Qovemment, when it holds 
a resumed mehal on its rent roll as its khas 
property, bolds it as, aud vrith all the rights and 
liabilities of, a private zammdar, and is therefore 
entitled, under Regulation XI of 1635, to clum 
accretions to tho khas estate. CoixscTon o? Pern^A 
t. SvBxo Motes . . .17 W. R., 163 

8. Suit for possession of chur 


“ ■ [4C.W.ir.,608 

4. : 8. 4, cL 1 — Al- 

lution—TtUe to land acquired 5y gradual 
accietton—Lxiintation. — Cl. 1 oi s. 4 of Regu- 
lation XI of 1825 does not depend for its epiration 
on the capability of identification of tlie accreted 
lauds. Whether the accreted lands are capable 
of idoutificalioii or not, the clause applies whoe 
the lands have been gained by gradual acccsKon 
by tho reecBsion of a nver. In the case ^of 
gradual accretions, the ordinary rule of acquisition 
by presenption docs not apply, hut each accretion 
as ri occurs cuincs under the samo titlo as that 


accretion to that remnant. RAsaMo:iEE Dosses c. 
BhvboKath BanxiAcnABJEE . 12 W. R., 232 

9 . ^Dand forming bed of canal 

—Seng, Seg, XI of 1S25, s. 4, cl. 4 . — Land form- 
ing the dry bed of a canal belongs to the estate 
in which the canal itself was included. In cl. 4, 
K. A Regulation XI of 1825, the words “subject 
to the provisions stated in the first clause <i£ the 
present scctiou” do not apply to the furmatiou and 
pOBitionof the newly-accreted laud, but to the oivner's 
rights in them in relation to tho Government. 
SrooiiAU «• BDPiTOif aha» Buxtessub 

[10 W. R., 68 
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AOCOXriSrT, suit 'fob.— coiUinueil, 

to that this has not boon done. "WooiIA- 
KATU llov CUOWBJIUY r. SlinE.VATII Sisoti 

[15 W. B., 260 

14. Bofugal to account— Dc- 

struclioii. of ncooiuit books . — Wliuro u lU'feiuhint 
vcfviscd to romleraceonuls, and tliero was evidoncoof 
spoliation of tlio banking books, llio Court cimrgcd 
liim wilii the priuciixvl sum for wliicli ho was 
siocountable, with iutorest at 12 pit- cent, per 
mensem in lieu of thoprnlits iiu failed to ucoouut for, 
llAOTUllSUAD TnW.VUUY L'. Situo Ciiuus Doss ; 
THOOKKA U. ItAJCl'liKsUAD TUWARUY 

[10 Moore’s I. A., 400 

15 . Bight to re-open settled ac- 

count — Brinctples of Court of Jiijuitp in re-open- 
inp (iccounts—I’riuciples which regulnie a Court 
of Fquiip in opening stated and settled etc- 
coiiiiis.— Aecouuts of long staniling and great com- 
plication of a mercautilo iirm at Calcutta, one of the 
partners of which afterwards actctl as agent in Eng- 
land, involving charges for ageivcy and partnership 
traubactious, were mutually agreed to be invcsti- 
gated and closed. After long negotiations uzid 
discussion respecting some of the charges, an agree- 
ment was come to, the parties agreeing to strike the 
general balance at iv given sum, reserving one item 
of the account, amounting to a considerable sum, 
for future investigation. This reserved item was 
subsequently settled by the acceptance of a bill of 
esehitnge for a lesser amount, as such rcscrvcditcm, 
if re-opened, would have disjirrauged the settled 
general account. The bill of c.vchangc was dis- 
honoured and an action brought to recover the amount. 
A bill was then filed for an injunction for the 
cancelment of the bill of exchange, and praying 
that the accounts so settled might be opened. The 
Supreme Court at Calcutta held that the reserved 
item being left open was evidence that the account 
was not finally closed, and decreed the accounts to be 
opened, referring the cause to the Master. On 
appeal, held by tho Judicial Committee (reversing 
such decree, and dismissing the bill with costs) 
that the transaction amounted to an adjustment of 
the general account between the parties, subject 
to the reserved item which was subsequently settled, 
and that tho accounts so settled and closed could 
not, in the absence of fraud, be re-opened. JIcKEniEtt 
o. WaMiACe , . .5 Moore’s I. A., 372 

16. ■, Impeachment of 

accounts on ground of fraud —Mode of 
proof — Se-openiitg of accounts, — ‘Where accounts 
arc impeached on the ground of fraud, two or three 
instances of particular items, which can be taken 
as false and fraudulent, must bo brought to the notice 
of the Court before it cau bo called upon to order 
the accounts to bo re-opened from tho first. TTii- 
liamson v. Harbour, L. JJ., 0 CJi. D,, 529, folfowed. 
Boo JnTATBoo «. Sha Nagae ‘Valab Kakji 

[1. L. E., 11 Bom., 78 

17. ; — Euiming account for por- 

tion of which, hundis are given — Obligation 
to sue on hundis, — Where there is a running account 


ACCOUNT, SUIT FOB-cowludcd. 

between tho parties, a portion of which relates to 
an amonid due upon dishonoured Imudis, plaintiff 
is not bound to sue upon tho hundis, but may base 
his claim upon tho running account, ll.ui CnA>'D 
e. russ.s. Lai, . . . . 3 N. 'W., 323 

18 . Necessity to go into uccoxmta 

in suit for profits. — Tho mere fact that iu a 
suit for profits hy a co-shaver it is necessary to 
go into the accounts will nut alter tlio character 
of the suit and make it one for settlement of ac- 
counts. Daqu; Dees c. Doouoa I’misu.m 

[3 N.W..49 

ACCOUNT BOOKS, EISTTEIES IN— 

Sec llAjiiCEus’ Books Evidence Act. 

[4 C. W. N., 433 

Sec Cases umzKK Evedekce— C ira 
Cases— Accounts and Account Books. 

ACCOUNT SALES. 

Hre Evide-s'oe— Civil Cases— A cconxr 
Sales . - 5 B, L, E., 610 

[2 Ind. Jut., N. S., 5 
6 Bom., O. C., 30 

See Pnixcu’AL axd Agent- C oirnis- ' 
SION Agents I. L, E., 16 Mach, 238 

ACCOUNTANT. 

See B.inkers . I. L. E., 16 All, 88 
ACCOUNTS. 

Sec Deckee-Consxiigcxion of-Deckee— 
Account. 

Sea Decuee — Foeai of Decree — Ac- 
count. 

See Cases under Mortgage - Accounts. 

— Keeping two seta of— 

Sea BoiiuAY Tolls Act, s. 7. 

[I. li. E,, 20 Bom., 668 

Mutual Accounts — 

See Cases under LnaiATroN Act, 1877, 
art. 85. 

; Procedui'e.— Procedure to be observed 

iu a judicial enquiry into accounts laid down. 
Alaiauslad alias BooLAKi V, Nusibun 

. [24W,E.,70 

ACCEETION. Col. 

1. NEW I'OEMATION OP ALUnUAL 

LAND -10 

a. Generally . . . .49 

' b, Eivebs or change in course . 

OF Eivebs . . • .51 

e. Chubs or Islands in navi- 
gable Eivers . . « 65 
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ACCEEHlON—conlimed. Col. 

2 BE-EORMATION APTEB T>1LU* 

VIATION . . . • . .60 

3 PROCEDURE. ... .63 

4 . RIGHT OF PURCHASERS TO 

ACCRETIONS . . .64 

See Etcdesce— C iTiL Cases— MAPS. 

ri,!.. B., 27 Calc.. 338 
4C. W.2»:,113 

See Cases ttitdeb LaOTIobd asd Tkiajjp — 
ACCBEIXOW to TEStrBB' 

Assessment of. to Revenue — 

See Cases todeb Am IX of 1847. 

1. NEW FORMATION OF ALLUVIAL 
LAND. 

(a) Gekebai.17. ' 


■“ ■* [W. R., '1884, 149 

RtssssstTBse Dosses v. Ivaleb Koouas Uoy 

08 W. B., 198 


} ear rendered colturabk by a deposit of earth hr the 
action of the riTCr. Raujeeawaw Rai r. Deep 
Nahadt Rai . Agra , P. B., 78, Ed. 1874, 60 

3. Regulation XI of 

1825 applies only to land gained by gradual arcesnon 
from tho recession of a nvei or sea, aud has no apph* 
cation to land formed by the diyjug-up of a blul or 
marsh. Sxtroop Chunder Mosootndar v. Jardtru, 
Sktaner^ Co.,Marth.,334,ie]ltij,(sa. SnosDEEAB 
Abdiji, HAum r. Mohiki Kai^i Saba 

i4 0.W.N.,608 

4. :■ g. 4, cL 

/ncion — Title to land acquired Jy gradual 
accreUon~LimitaUon. — Cl. 1 of s. 4 of Begu* 
lation XI of 1825 docs not depend for its operoHon 
on tho capability of identification of the accreted 
lands. Whether tho accreted lands afo capable 
of identification or not, the clause applies •tthero 
the lands have been gamed by gradual accession 
by the recession of a river, in the case of 
gradual aecretions, the ordinary rule of 
by prescription does not apply, but each accretion 
as it occurs comes under the same title at 


ACCRETION — contlnaed, 

1. NEW FORMATION OF ALLUVIAL 
LAND — continaed. 

npon which the land to which it is ^made is held. 
Dbbi Baebsb Sisoh r. TiESBAWAir Sibgb 

[I. L. B., 19 AH., 233 

6. ; — Stttl for accreted 

land . — In ft suit for possession of allu\ial land, 
which plaintiffs claimed by right of accretion 


or whether they were accretions to that estate by re* 
cession of the river. Wise f. J VGGOBinmoo Bose 
[13 W. B., 829 

Affirmed on review, JrooDsrsroo Bose i. Wise 
[12 W. R., 409 

8. els. 1 and 3. — 

In a suit for pcssestion where certain lands were 


tween,— iref<f that the decision was not in conformity 
with cl. 1 or cl. 3, f. 4, Regulation XI of 1825, and that 
it was necessary to determine how tho land formed, 
whether it was thrown up as an island in tho bed of 
tho nver, or was formu by gradual accretion tn 
an estate; aud if by gradual accretion, to wliat lands 
it e> accreted. UMMoroo&yA Debia c. SBZEunTrr 
Basses .... 14W. B.,254 

7. Proprietor qf re- 

tinned oieAaL— The Government, when it holds 
a resumed mchal on- its rent roll as its khas 
property, liolds it as, and with all tho rights and 
habilities of. a private zamtudar, and is therefore 
entitled, under Regulation XI of 1825, to claim 
accretions to the khas estate. CoUEcroa op Pubxa 
c. Stoho Moteb . , . 17 W. R., 163 


accretion to that remnant. RAsnuo^EE DossEE c. 
BnuBOSAin Bbittxacbaejeb . 13 "W. B., 253 
6- :: Land forming bed of rannl 


ngnti in tnem in rclalion to tho Oovemmfmt! 
SrooiiAil t. BflPixoif aliat HviTBavR 

CIO W. B, 63 
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ACCRETIOIT — ooiiiiiiued. , 

4 . NEW rOEMATION OP ALLUVIAL | 

LAND — continued. j 

10, Accretion to esta te on oppo- ! 

site side of river. — Accretion on one side of a , 
river is not claimable as belonging to an estate on the 
opposite bank. PtiifGHANaK MraiicE n. Ueeba 
Laex Seae 1 W. B., 173 

11, Gradual ’ accretion — LahJd' 

rajdar. — Gradual accretion may be claimed by a lak- 
hirajdar as his property, PniHUBAii Chotoev v. 
Kethenabaie Qhowdhey . 1 "W. B., 124 

12, Bight of zamindar to accre- 

ted land. — As long as any portion of an estate is in 
existence, the! zamindar is entitled to claim the land 
accreting to it as forming by law part of that estate. 
BHOOBCEMOHra SlBOAE V. WaTSON & Co, 

[W. E., 1864, 64 
. 13 . . Accretion to riparian vil- 

lage — “ Ancestral ” •property — Alluvial land— 

“ Ancestral ” riparian property — Alluvial land 
held on same title as riparian land. — Seld that 
the ownership of alluvial laud which had accreted to 
a riparian village must rest upon the same title as 
that upon which the original village was held, and 
that, as the riparian village was ancestral, the accreted 
property must be ancestral also. Eam Peasab Kai v. 
Eabha Peasab Singh . I, L. B., 7 All., 402 

14. Evidence — Alteration of sur- 

face of land — Obliteration of landmarks. — The 
question whether land is formed by gradual accretion 
depends on evidence 5 but it would be an error in law 
to consider it as conclusive of that fact that the sur- 
face of the land bad all been changed, and the marks 
all obliterated, so that no old houses, or trees, or 
mounds, or vestiges of boundary could be found, and 
that all the surface of the land was fresh land which 
had been brought down by the river. Lopez v. 
Maddan Mohan Thahur, 6 B. L. R.,121, comment- 
ed on. PahaIiWAN Singh v. Mahessbe Bbksh 
Sing. Mahessbe Bbksh Sing ^•. Megbben Sing 

[9 B. L. E., 150 
16 W. B., P. C., 5 

15. Accretion by washing away 

lands of another. — The party to whose lauds new 
formations accrete is entitled to them, though the 
accretion may have been caused by the washing away 
of the lauds of another person. Aboo Mean v. 
Shibo Soonbooeee . . .2 W. B., 295 

(5) Eivees oe change in cobesb or Eitees. 

16. ; — Gradual accretion from 

river receding — Riparian ~proprietors — Beng, \ 
Reg. XI of 1825, s. 4, cl. 5 . — In a suit for lands gra- 
dually gained by recession of a river the plaintiffs and 
defendants are equally bound to prove their titles, and 
where they fail to do so, the accretion under the 5th 
clause of s. 4 of Eegulation XI of 1825 should 
be so divided that the owners of the laud forming 
each bank of the original bed of the river must receive 
the land newly formed opposite their respective 
holdings. Bhageeebiiee* Dabba v. Geebsh 
Chbnbeb Chowbhbv . . .2 Hay, 541 


AOCBETIOH — continued. 

1. NEW POEMATION OP ALLUVIAL ' 
LAND — continued. 

17. Gradual accretion from 

river. — Laud gained from a river by gradual accre- 
tion belongs to the owper of the adjacent soil by the 
title of occupancy. Nasatanji Pestanji v. 
Nasaevanji Daeasha 

' [2 Bom. 366, 2nd Ed., 345 

18. — — Nadi bharati . — 

Nadi bharati, or land raised out of the river, is not an 
accretion, and belongs to the person to whom the 
river was re- leased by the Eesumption Authorities. 
Haei Kishoeb Dbtt d, Cobbectoe or Dacca 

[3 B. L. B., Ap., 116 

19. . — Bed of navigable rivers. — 

The East India Company as representing the Indian 
Government had a freehold in the -bed of -navigable 
rivers in India, and to the land between high and low- 
water mark. Land formed by gradual accretion 
belongs to the owner of the adjacent soil. Dob d. 
Seebeeisto V . East Inbia Combant. 

[6 Moore’s I. A., 267 

' 20 , Land dry only in dry sea- 

son below bigb-water mark — Private pro- 
perty. — A strip of land which, in the dry season only, 
is left dry between the permanent bank and the river 
cannot be private property until it rises be;yond 
high-water mark, so as to become fit for cultivation j 
and when it docs so rise, the public will be entitled to 
ihe same access to the river as before. Obhieanee 
Naeain Kooiiaeee V. Nawab Nazim or Bengab 

[4 W. B., 41 

21 . Beng. Beg. XI of 1825, s, 1, 

el. Right o/yalfcar.— Before cl. 4, s. 1, Eegula- 
tion XI of 1825, can have the effect of depriving a 
party of the title given by cl. 1 , the opposite party 
must prove that the land in question was the bed of 
a small and shallow river which, with the jalkar 
right of fishing over it, was recognized as the property 
of such opposite party. Eam Sheen Shaha v. 
Bhotb Kinkue . . .14 W . B., 268 

22. ^ • Land accreting from bed of 

kbal.^ — Land which accretes to an estate from the 
bed of an adjoining khal, not being a canal, but a river, 
belongs by law to the owner of the estate. Dataeam 
Nath v. Eshan Chifnbeb Law . 11 W, B„ 116 

23. Change in course of river — 

Alluvion and diluvion. — Land gained by the gradual 
accession of a river, and added by the operation of 
nature to M’s tenure, must beheld to be M’s property, 
although it be also established by evidence that this 
laud has re-formed on a site which was formerly part 
of D’s property. If it should he proved that the river 
flowed over the original site, and, receding, left the 
new formation and a fordable cbannel between it and 
-B’s property, B would be entitled to retake possession 
of thenewly-formedlandontheold site, and he would 
not be deprived of it because the river was either 
fordable on M’s side, or had whoUy dried up, 
Masbyk V. Hedgee , . "W. E., 1864, 806 

24. Land capable of 

identification. — Semble — That the general law of al- 
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ACCBETION — conlinued. 

1. NEW FORMATION OP ALLUVIAL 
LAND — continued. 


Capable of being identified as part of the estate of 
another. Isbee Smon v. Shubfoodees 

[1 N. W., 142, Ed. 1873, 224 

PEAaDlTTT llAOOT f. LtJCIIMON PeBSBAS 

[ 31 T.W.,m 

25. Seng. Reg. XI of 

16 • ~ ' 

W 

p3 

CO 

recover such land under cl. 2, s. 4, Regulation 
XI of 1825 Bai Manie Ceakd v. SIaDudbaii 

[ 3 B. L. E., P. C., 5 ; 11 W. E., P. C„ 42 
13 Moore’s I. A., 1 


iipariau proprietors. Dbooieix Hubpavl 'Eoov* 
mssc f. UsBCCE Sc<on . . .3 Agra, 18 

27. ' • ' Bovndarg jfuc* 


nvers, and from time to time the volume of uater 
shifts, so that alteraatelf one of these chaouvls is 
deep, and the other is furdable, then the ffholeof such 
btermediate land belongs to the land-owncr on the 
side of the channel trhich at any gircu time is ford- 
able. Seld Cuithautdecidina: iv^ethersucha custooi 
I ■ - ■ . !. . 


Biesesscbnatb r. MoHEsann Bbesu Siko Bara* 
DOOB . . U B. L. R., 265 : 18 W. B„ 160 

[L. R., I. A., Sup Vot, 34 
28. ' ■■ AceteUon hg 

gradual accession — Jljpanon ^loprtffort — Effect 
of svddenchange tn coutse o/ Josiidory nter — Renq. 
ieg. XI of_ 1825, s. 2, ami s. 4, eh, 1 and 2 —The 
lands in suit in Tirhoot w.re settled under B<^- 
latiou XI of 1825, s. 4, tl. 1, with the plamtiiPs 
predecessor in 1837, as the propnetors of an 
estate to which the lands had become an accretion 
by gradual accession, and the plaintiffs continued in 
possession thereof till the expiration of the settlement 
IB 1847, which was made on the some principle. Friot 


ACCBETIOIT— conLnved. 

L NEW FORMATION OP ALLUVIAL 
LAND — continued. 

to the renewal of that settlement la 1857, the river, 
which was to the south of the plaintiff’s zamindari 
in Tirhoot, and to the noi-th of the defendant’s in 


stnndiDgi.summanly settled with the defendant, who 


Tirlioot and Sarun, but also the boundary between 
the two iamindaries, the plaintiffs were entitled to 
tho lands. RAanoonoB Dtal Saeoo t-. Eibbeic 
Pebtab Saesb . . .Ik R., 6 1. A„ 211 

29. ' NeiB formation 

of alluoial lands-~Jli\eri or change in course of 
rtters — Tidal uavigails rtver — Cause and nature 
of lamatiOH in high’icater line — The rulfs of 
Bnghsb law, according to which the ngbfs of the 
Crown or of riparian o i ncis to accretions caused by 
allnvion aro determined with reference to the 


y ; * ' ■ ■ ■ . i 

had been caused by acts uiiiawfully done by tho 
tenants of the riparian owner -—Held that the 
Crown was entitled as agiinst the riparian owner to 
the accretion caused by such lanation. Siobeiabt 
OB Staxg roTt I»nu i. Eaj^ibiepiii 

[X. L. R., 13 Mad.. 368 
30. I . Changes a 


adjuned. Seld that the right of property 
Kinsuncd in the original owner, the defendant. The 
owner of the adjommg village on the eastern side 
eonld not make ont a title to it either under cl. 
1, under cl. 6, of s. 4 of Regulation XI of 1835, or 
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ACCRETIOU' — continued. 

1. NEW FOEMATION OF ALLUVIAL 
LAND — continued. 

in virtue of any knouTi principle. There was no 
firoof of a custom giving this land to him on account 
of contiguity j and there had heen no gain to him 
from the river by alluvion within the meaning of 
the Eegulation. Jaggot Singh v, Beij Nath 
Khnwab . . . I. L. R.j 27 Calc., 768 

[L. K., 27 I. A., 81 
4 C. W. IST., 555 

(o) ChHES OE ISLANHS in NAVIGABIE EIVEES. 

31. Accretion to chur — Ford- 

able channel. — An accretion to a chur belongs to the 
owner of the chur, whether the channel between the 
main land and the chur is fordable or not. Kaxly 
Nath Eoy Chowhhey o. Laweib 3 ‘W. E., 122 

32. Under Eeg. XI 

of 1825, chur land belongs to the proprietor of the 
estate to which it accretes, provided it is not separated 
from such estate by an unfordable stream. Shieohhn- 
DEB Ghhttuok o. Coxxectob oe Tiepeeah 

[5 W. E., 139 

33. Formation of 

churs — Beng. Reg. XI of 1825, s. 5, els. 1 and 4 — 
Right of fisherg. — According to cl. 4, s. 4, 
Eegulation XI of 1825, churs thrown up in small 
and shallow rivers, the beds of which are private pro- 
perty, belong to the proprietor of the bed of the 
river; but by cl. 1 of the same section, churs 
throivn up in rivers, not small and shallow, the owner- 
ship of the beds of which remains in the public, are 
an increment to the tenure of the riparian owner to 
whose laud or estate they are annexed. The fact of 
the right of fishery being in another person, does 
not take the case out of the operation of the 
former clause. Chhndeehonee Chowhhbain v. 
Chowdheain .... 4 W. B., 54 

34. Biluvion — Re- 

formation — Title — Beng. Reg, XI of 1825, s. 4 , — 
Where a chur formed in the middle of a river, and was 
settled with A, and by the recession of the river new 
land appeared, which was really a deposit on the an- 
cient site of B’a lauds, though adhering to the chur, it 
was held to be B’a land. The first rule established 
by s. 4, Eegulation XI of 1825, does not appa- 
rently contemplate land other than that commonly 
known as alluvion, viz., land gained by gradual and 
imperceptible accretion, the incrementum latens of the 
civil law. There is no express provision in the Eegu- 
lation for the case of land which has been lost to the 
original proprietor by the encroachment of the sea 
or a river, and which, after diluviation, re-appears 
on the recession of the sea or river, and there is 
nothing to take away or destroy the original pro- 
prietor’s right ; such a ease is to be determined by 
the general principles of equity and justice under 
the 5th rule contained in s. 4. A title founded 
on the original ov-nership and identification of land 
re-appearing is to be confined primd facie, to the re- 
formation on that site. The cases of Imam Bandi 
v. Surgobind Q-hose, 4 ISIoords I. A., 403, Lopez 
v. JMaddan Mohan Thahiir, 6 B. L. R., 121, and 
Fakoicri Singh v. jxeeraiai Seal, 2 B, L. R., P. 
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(7., 5, commented on. Nogendeb Chunhee Ghosb 
n. Mahohed Esoe 

[10 B. L. E., 406 : 18 W. B., 113 

35. Beng. Reg. XI of 

1825, s. 4, cl. 3 . — If alluvial land be surrounded by 
water fordable at any point, the owner of the land to 
which the chur adjoins has a primd facie title to it 
under cl. 3, s. 4, Eegulation XI of 1825. Wise 
V. Ameeehnnissa Khatoon , . 2 "W. B., 34 

Wise «. Abdoox Axi . . 2 W . B., 127 

PoBESH Naeain Eai V . Watson 5 W . B,, 283 

36. : — Formation of chur — Allu- 

vion — Beng. Reg. XI of 1825, s, 4 — Re-formation 
on old site , — Under Eegulation XI of 1825, a right 
of property in land gained by alluvion from a river 
(the bed of which is not the property of an individual) 
is acquired in two modes: first, where the land is 
gained by gradual accession by the recess of the river, - 
in which' case it becomes the property of the person 
in possession of the estate to which the laud is an 
increment ; and secondly, when a chur or island is 
thrown up in a large navigable river, and the channel 
between such chur or island is fordable at any season 
of the year, the accession is an accession to the laud 
or tenure most contiguous. Mohini Mohhn Doss 
V. ^hggobunhoo Bose . , 9 W. B„ 312 

37. Gradual aacre-' 

tion. — Land “most contiguous,” — Beng. Reg. XI\of 
1825, s. 4, cl, 3, — The land “most contiguous” to a 
chur, as that phrase is used in Eegulation XI of 1825, 
s. 4, cl. 3, IS intended only to comprise the estate or 
estates ivith which the chur comes into contact 
along the length of the, fordable part of a channel ; 
and the whole chur becomes an accession to the 
land and part of the tenure of the party to whom 
such estate belongs', and no portion of it will cease 
to belong to him merely bj reason of the deep 
water between it and the estate of another becoming 
shallow and fordable. Held, also, that after the chur 
had, by the first occurrence of the fordable channel, 
become part of A’a property, all further accretions 
to it, if gained by “gradual accession,” would also 
belong to A, even though the result would, in the 
aggregate, be a prolongation of the chur in front of 
estates on the river bank not belonging to him. 
Goxah All Cho'wbhey v, Gopal Laxx Tagoee 

[9 W . B, 401 

38. 1 Navigable river 

— Rights of riparian proprietors, — ^Whero a chur 
or island is thro\vu up in a large navigable river, 
originally surrounded by deep, unfordable water, but 
between which and the estate of the zemindar a 
fordable clraunel has since been created, the criterion 
for deciding whether the Government has the right 
of disposing of that island, or whether, the owner of 
the land to which it is most contiguous has that right, 
is to consider the state of circumstances at the time 
of the formation of the island, — that is, at the time 
when it was thrown up, and not the state of things at 
any subsequent or fluctuating period, such as the 
subsequent silting up of the bed of the river between 
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1. NEW FORMATION OP ALLUVIAL 
LAND — conlinaed. 

the island and the contiguous estate so as to form a 
fordable passage. Budeusissa CnownmAiK r. 
Peosunho Kttiiab Bose 

[6 B. L. B., 255 : 14 W. B., P. B.. 25 
Caisson «. Eissokatb Adhicasee 

[6 C. L. B., 164 

39 , Fordable river — Rtg 

XT, ». 4, cl 3— ’Island t» nattgahlt mverStght 
of rtparxan proprietor to — Under el. 3> s 4, Begula' 
don XI of 1825, a npanan propiUtor has no right 


out of twenty-four hours. Nonis Kishoe Rot r 
Jaqes Feaeaq GAyaoPADTA 

[0 B. L. B., 343 : 14 "W. R., 363 

40. Bengt Reg. XI of 

J825, t> 4, el, 8 .— A river that can be cros^ from 


XI of 1825 IgsCBCBVTOEE Sbiv V Kalee Doss 
Hajbah . . . . 3 W. B., 05 

41. Formation of 

ciittr— The fact that, uiulcz certda circumstances, 
a nrer Is in some places, and at eatreme time of low 
water, fordable, docs not warrant the presumption 
that the river was a fordable stream at the time of 
the formation of the chur. Wise v. Aubebovissa 
Khaioob . . . . ^ SW. B., 219 

42. When the Oov* 

ernment sues for , alluvial land as an ordinary 
lipanan zamindsr, it is bound to prove, under tne 
latter part of cl. 3, s. 3, Regulation XI of 1825, that 
the stream between the chnr and the mam land U 
fordable at some time of the year, and that it was 
fordable when the alluvium formed. Tabiba v. 
Goveehkest .... 0 W. B., 133 

Aifirmcd on review. GoTiBJfiiESr r Tabiba 

[7 W. B., 613 

43. Be>formation on old site — 


ACCBBTION — eontimed, . 

1. NEW FORMATION OP ALLUVIAL 
LAND— cojiitBKerf. 


j can always be carried on Moeikee Moiiirti Doss 
*1 AssABooxLAn ... 17 W, E., 73 

46 . .. - - TTnfordable stream— Land 


unfordablo streom, nor can possession under such 
circumstances give a plaintiff a right to a declaration 
of his title Nobeeb Eiseobe Rot v Jooesh 
Pbobass Gakqoolt 10 W. B., 272 

47. Pormationofislandinriver 

adjacent to zamindari — Zamndars, Eight of 
— Watte lande — Where an island was formed in a 
nver, the lands adjacent to the banks of which were 
part of zamindari,— Befif that the island nas not the 
‘‘•.••.’S' 'the bold. 

I . • • ! . t that the 

. >1 . . I . I • ■ of owner. 

’. ■ • •• . . , * . Stobata 

. . . lJiIad„26S 


1 


\ I'. .• 'll ' r’ 

. • ' ‘k . ■ ' - L-., 

e. JvaaoBiraDoo Bose . . 7 W. B., 103 

49 , Formation of land in navi- 

gable river— Proo/' of title —The re-fomui* 
tion of land in the bed of a navigable river is not 
PT\mdfae\t to be ascribed to a loss from any pattieu* 
lar riparian estate, nor is the land which has been 
removed from an estate by sudden avulsion reclaiiu- 


which had been washed away hlAin Laxl Saeu v. 
COLIECIOE or SlBEK 


44. - Tho Oovemmeiit 

is not entitled, under cl. 3, s. 4, Regulation XI of 
1825, to take possession of land which hasie-fmmed 


' . ' ■* - r.'' 1 ,^ .1 

will follow the title of the particular land fonuiag 
the nucleus. Ebowbi Sisoh v IIibaiail Seab 

[2 B. L. R., P, 0., 6 : H -W. E., P. C., 2 
12 Moore’s I, A,, 136 
Seam CnAro Btsace e. Kishex Peesaed Svbita 
[ 18 W. E., 4: 14 Moore’s L A., 505 


Iv M . .1 x.x i • 

1:A..-AU,IA -v. 

[14 B. L. E., 210 ; 22 W. B., 324 


60. Island in large nver - Pro* 

prtetorehip of allutial laad~Beaa. Reg. .XI (jf 
18ZS, «• 4.— Though an island or land thrown up and 
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surrounded by a river may become vested in Govern- 
ment under the provisions of Eegulation XI of 1825, 
s. 4, cl. 4, it does not follow that, if the river wbicb 
separates the' island from tbe main land dries up 
after the' island has been resumed by Government, 
the bed of the river becomes the property of Govern 
ment in cases in which the bed of the river is not 
gained as an accretion to the island by gradual acces- 
sion within the meanjng cf cl. 1. Stjbnohoyee v. 
JaEDIHE, SkINNEE & Co. SUENOilOYEE V. WatsOE 
& Co 20 W, E„ 276 

51. ■— — ~ Formation of lands 

— Beng. Beg, XI of 1823. — In a suit broiiglit on the 
11th March 1872 to recover certain plots of land (a) 
as re-formations after diluviation of lands which had 
belonged to the plaintiffs and as accretions thereto ; 
(5) under a title by prescription j it appeared that the 
lands had formed in the bed of a river in 1859, and 
that the plaintiffs took possession thereof as of re- 
formed lands, and had been maintained in possession 
under awards under Act IV of 1840, but that in 
1868 they were ousted by the Collector, who assessed 
the same under Eegulation XI of 1825 and settled 
them with his co-defendants, — Seld that, whether or 
not in consequence of Act IX of 1847 the Govern- 
ment were entitled to assess the lands, they were en- 
titled to oust the plaintiffs and to take possession of 
the lands as lands Which had originally formed as an 
island, and wa’e at their first formation surrounded 
by w'ater which was not fordable. Wise r. Ameee- 
XJENISSA KhATOON. WisE r. CoiLECTOE OE BaCKEE- 

&'[Tif&E . . . . 1>. E,, 7 I. A., 73 

52. ■ Formation and 

attachment to estate of island chur formed in river. 
— Defendants were owners, by purchase from Govern- 
ment, of a property called Oojan Chur, which in its 
origin was an island thrown up in the .bed of the 
river. Plaintiff was owner of the original estate of 
K, of which a great part was cut off by a stream 
ch'innel of the river ; but afterwards re-appeared, aud 
for some time lay in contiguity -with defendant’s 
chur, and separated from plaintiff’s estate by the said 
channel. By the gradual filling up of the sota re- 
formation became more and more extensive until the 
land again lay in contact with the plaintiff’s estate. 
As it had been clearly ascertained by boundary marks 
and measurements that the re-formation took place 
on the original site of the plaintiff’s land, the right 
of tbe plaintiff as by re- formation was held to be 
preferable to that of the defendants, which rested 
upon accretion. Budden Chundee Shaha i>. Bepiw 
Behaeeb Eoy . . . . 23 W. R., 110 

53. — Gradual accre- 

tion to a formation of dry land already existing 
and appropriated to an owner of land, on a 
river^s hank — Oicnersliip of the bed of the river 
not the subject of contest below — Variation of 
claim disallowed. — Although there is not in 
Madras, as there is in Bengal, an express law embody- 
ing tbe principle that gradual alluvion enures to the 
land to which the accretion is made, following the | 
ownerslup of that land, the rule is equally well 


ACORETIOIT — Continued. 

1. NEW FOEMATION OF ALLUVIAL 
LAND — concluded. . - 

established in both those provinces. Both parties 
were riparhan proprietors of adjoining estates on 
both banks of the river Godavari. The plaintiff 
claimed the right to newly-formed land, in mid- 
stream, which she alleged to have been formed 
by accretion upon an already existing lanka or allu- 
vial island which belonged to her. On that point 
there averc concurrent findings against her. The 
accretion had taken place upon a lanka owned, not 
by her, but by the Government, aud higher up stream 
than hers : - Seld that the plaintiff must abide by 
the ground of claim which she had presented below, 
that being th.at. the new land was formed by gradual 
accretions to definite aud visible portions of alanka pre- 
viously belonging to her. This she could not now vary 
to a claim founded on an ownership of the river-bed on 
the strength of her being zamindar and owner of the 
land on both banks of the river, without either issue 
or evidence directed to such subaqueous ownership. 
BaEESU EAMAEAKSHlIAilJIA V. CoEEECTOE OE THE 

Gohataei Disieict . I. L. E., 22 Mad., 464 

[L. E„ 26 L A., 107 
3 0. W. N., 777 

2. EE-FORMATIONAFTEE DILUVIATION. 

54 . O'wnersliip in re-formed 

land. — Ownership in soil is ^not lost because the - 
subject of it becomes submerged ; the owner of the 
site or sub-soil remains owner of the surface, and on ' 
fe-fonnation of the surface soil takes whatever falls 
within his known boundaries. Ordinarily there can 
be no right of accretion when the new formation is 
on the site of what was formerly held by an indivi- 
dual as his private property. Dwaekahath Eoy 
V. Dinobijndhoo SiuaH Chowuhey 

[15 "W. E., 461 

55. Beng. Beg. XI of 

1825, s. 4, cl. 1. — Where new land is formed, whether 
it be a re-formation on an old site or whether it is 
formed where no land ever previously existed, owner- 
ship is determined by the ownership of the adjacent 
land to which it has accreted. To defeat or prevent 
the right by accretion, the person who claims the land 
as a re-formation of his old land is required to prove 
some continuing right of property in himself ; it is 
not enough for him to rely merely on identity of site. ' 
Kattemonee Dossee v. Monmohineb Dabee 

[B. L. R., Sup. Vol., 353 : 3 W. R., 51 
Lyoh V. Geay . . .11 W. E., 189 

56. Land hmndated 

and re-formed.— Die owner of land before it is inun- 
dated remains the owner of it when it is covered with 
water and after it becomes dry. Iuam Baedi v. 
Hue Gobind Ghose 

[7 W. E., P, C., 67 : 4 Moore’s I. A., 403 

57. Beng. Beg. XI of 

1825, s. 4, els. 1,2, 3.— Claims to alluvial lands under 
cl. .2, s. 4, Hegulation XI of 1825 (ie., to lands as 
reformed lands), are not superior to claims under - 
els. 1 and 3 of s. 4, or under a. 5 of that Regulation, 
i.e., to lauds as newly alluviated. Wise v. Ahbbe- 
UMEissA Khatoon . , , 2 'W. E,, 132 
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— confvttttci. 

58. — Senif, Jteff. XT oj 

1825, s 4, els, 1 and B—Mt'formaUon on oldttle.— 
Proof of re-formation on an old kite will not snffco 
to ebtatilikli a claim under Regulation XI eA 1S2S. 
Ite-formatioas aro go\erned by cK 1 and 3, b •», 
Regulatiod XI of 1825. A claim to hold tlio land 
under cl. 2 can only Leniaintaiuedby the old proprie- 
tor when the laud has nob been dilaviated^ but ent 
o£E by a ihange of the stream IvB’eUT e 
StJMEEEOOMSSA ... . .3 W. R., 68 

Kaieb Moneb Uebia V. Collector op Mimbn- 

sixoH ..•••• 6 W. Rm 65 

69. • Land dtlutiated 

burner — Stpanan propn«tor».— Where property is 


C14W. R., P. c„n 

13 Mooro’a I, A.> 467 


60. Qaaee.— To whoin 

lands dilnviated and afternarJs re-formed belong 
Kibieb Nabaih CHownnsi v. Fbotas CavsnsB 
Bvbooah .... W. R.. P. B., 129 


ACCREiTIOIf— confiKued. 

2. RE-FORMATION AFTER DILUVIATION 

eonitnued. 

twdre years. Radha Pboshad SnfSH v. R am 
COOUAB StNOH 

tl L. R., 3 Calc ,798:1 C. L. B., 250 
Tuying on appeal Cobst of IVakes v. Raima 
PEOSHAD SiKQH . . . 22 W. E., 238 

64. Land re-formed 

on ttte that can he identified — -IVherc land re-fonas 
by allurton oirji site capable of identification, the 
n?ht of the onwr of the original site to the chur is 
indisputable Saeat SraiAEi Debt r. Soohjia 
Eaxi Achaejea . . .25 W. E., 242 

65. Lands tempora- 

rily orpermanenily settled —Where lands submerged 
by ft nver re form, and can be identified as havmg 
formed a part of a particular estate, they belong to 
the owner of that estate, whethtr his estate consists 
Mbollyot permanently-settled lands or uhether it has 
been partly acquired as an alluvial accretion under 
temporary settlements made by Government with him 
aa owner of permanently-settled lands. HmaAnAi 
SiKon t- Lodi? Am KnAjr 14 B. L, R., 208 

£23 W. R., 8 5 L. R„ 2 I, A.. 28 

66. Land rf-fnrmed 


lands “ gained*’ within the meaning of t. 4> Regu- 
lation XI of 1825, they do net become the property 
<rf the adjoining owner, bat remain the property of 
the original owner. Bouakats Tuakoob e. Chon- 
SEBNABAIN ChO'WSBB'X . . Idaisb , 136 

[W. R., P. B., 45 
1 lud. Jut., O. 44 
ColXECIOB OF TiPFEBAH f. DoOBQA FSBSAD 
Rabat . . • • "W. H., 1864, 802 

CoxiECTOB OF Dacca v. Eishen Kisbobk Crat- 
tebjee .... W. R., 1864, 273 


Tabihee Chobn SiN&H . . * 8 W. ^,**164 

67. ■' Submerston of 


kUB uiDpauu jana ana plaintiff’s 
property, but that the nkulct was closed up and the 
nvtr bad teturned to ita proper channel, and on the 
surface of the disputed land there still remained 
maria of its havmg belonged to the plnintiS,~ Seld 
that the finding sufiiciently identified the land in suit 
as the property of the plaintiff, within the meanfn^^ 


estate entirely lost fay diluvicn. ' Eesbubuil 
Chowiset i. Watson & Co. . W. B., 1864, 64 

63. — Ltlntiated lands, 

re-forming on old site— Title by long potsetstoni— 
Adxerse possession— 1)ie dcctrine m Lopet t. 
Maddan Mohan ThaTeoor, SR. L. S , 521, that 
diluviated lands, re-forming on their old nte, 
remain the property of their oriamal owner, dnes not 


confirmation of title. Indobseei Kooeb r Juuna 
D oss ... . 14 W. E., 164 

68. ' — ■ Condition of land 

trie* re-formed— Beng Beg. XI of 1825, s. 4— Bight 
to possession — The rule, where a Qiifstinn nnsfs ns to 


• be decided is whether he has had such possession fur 
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of cultivation or occupation as such, must be looked 
to. If, after the land comes into existence and is 
capable of cultivation, it is taken into possession and 
occupied, the subsequent drying up of the channel 
between such land and the shore does not affect the 
occupier’s right to possession as against every one 
except the Government or one who can show a better 
title. S. 4, Ecgulation XI of 1S25, is not against 
this view. Kalipbasad MAZCitDAii v. Collectob 

OP 

[6 B. L. E., 261 note : 13 W. E., 366 

69. — — — Beiij. dleg. XI of 

1825, s. 4, Construction of—“ At the disposal of 
Goveniment."—'i\\c words '‘at the disposal of the 
Government ” in cl. 3, s. 4, Ecgulation XI of 
1825, mean that the property in, and absolute right 
of disposal of, the land is vested in the Government, 
and not that the Government has merely a right to 
the revenue. Euexlut CuusuEn Ghose v. Cox- 
xEOTon OP lln.MJGuxPOEE' . W. E., 1864, 73 

3. PEOCEDUEE. 

70. Procedure where rules under 

Beng. Eeg. XI of 1825 are inapplicable.— 
Where the special rules laid down in Ecgulation XI of 
1825 for the adjudication of questions of title to allu- 
vial laud are inapplicable, and no special custom 
exists, the decision of the caso_ ought to proceed on 
gener-al principles of equity and justice. SiiEoaonv^t 
Tew-uiee V. Paqueea ItlissEu . . 3 Agra, 400 

71. Cbm’ lands, re-formation on 
old site— Eoiy. lie/y. XI of 1825, s. 4, als. 3 .J’o.— 
Mi’td that cl. 3, 8. 4, Ecgulation XI of 1825, 
is apiilieablo when the chur land is thrown up for the 
lir&i time, and is not cap.ablo of being identified ; but 
where the laud thrown up forms a portion of the oM 
mouv-ah, and can be identified, cl. 5, s. 4 of the said 
ciiaclmciit, wiiuld be applicable ; and in the absence 
of any particular local custom the claim in respect of 
such land must be decided according to the principles 
of equity. ToDEE Slh'OU c. GaUDKEU 

[2 Agra, 342 

72. Suit for alluvial lands— 

Jlr.uj. Iter/. XI of 1S2S, s. 5, cl. 5.— In a suit for 
alluvial lauds, if the defciuhiut pleads, and can estab- 
lish ills pha, that the lands in question were gradual 
accirsiuns to his estate, neither the ground of re-form- 
atirtii oil the ohl site, nor tkit of prior pjsscssiou fora 
short jivriud, can avail the plaintiff. If, however, the 
pha be found against tbe defendant, the matter must 
be Jitpjsed of according to cl. 5, s. 5, Et-gula- 
tioii XI of 1825. tioviSD X.VTU 8 ax»vax r. Xono- 
cooir.ui EASEUJKn . 8 W. E., 206 I 

73 _ Ben;/. Ue/j. XI 

of 1823, i, 4, el. 5.— Win re plaintiff alh-gos that his 
and tbe defsiuLiia’s villagis were wnsliid auay, and 
iovvo re foniud m tbe uinie site, and no tliiril jeirty 
elaiuis tbe luw formation aa an increment to his 
, state, the quistii.n of title will have to be dctirniineel 
bv el. 5, ». 4 of U>gu!atii 11 .XI of 1S25. JaS.SOHEB 
ClIOWVUiUIK C. Cou-Ecionoi* lIVilEXSISCfU 

[8 W, B., 287 


ACCEETIOEr — continued. 

4. EIGHT OP PUECHASEES TO ACCEE- 
TIONS. 

74. Ee-formatiou since pur- 

ebase.— The purchaser of an cst.atc found by actual 
measurement the year before to epnsist of a certain 
number of bighas with a specified rental can have no 
claim to re-formations of land beloiiguig to the mchiil 
as it originally stood. JiJQOBtrAHHOO Bobs r. 
K003I00Di^'EE KaXX BAKEBJEE CnOtVBHBT 

- [19 W. E., 89 

75 . Increnients not mentioned 

in certificate of sale.— Where a mchal which 
has been diiuinislicd by diluvion is sold at auction by 
tbe Collector, wlio apprizes the public of the existing 
area, his specification of such area in no way limits 
tlie terms of the certificate of sale, or restricts the 
right of the purchaser to claim thereafter any accre- 
tion to the estate, the increment being always a con- 
tingent right which the zamindar has. GtrxCrA 
Nabais CnQuronRY u. KAimtEA MoHcir Eox'. 
Eaduika MornJif Eor v. Guxga Nabaib Cuow- 
BBEI- • . . , . 21 XW. E., 115 

Affirmed on review Eadhika Mohun Eoy r. 
Guxga Nab.u>' CnownuBY . . 22 XV. E., 23 

See Idan c. Xxixd Kishobe . 25 W. E., 390 

76. Bands taken on settlement 

from Government.— Parties settling with Go- 
vernment are entitled to all the proprietary rights of 
the Government, including the rc-foruicd lauds, unless 
they take the estate at a reiluccd juimiui from that 
fixed at the original settlement, in which case they 
are in the position of a proprietor who has accepted a 
remission of revenue in consideration of the loss of 
area of tho laud, a situation which ilisentitles them 
to the lands rc-fonacd. Kbisuxo Moubx Bvsack 
V. CoLiECTOE op Dacca . . 24 XV, E., 91 

77. Purclnise of land from Go- 

vernment— Eight to increments.— Pbiiiitiff 
bought a certain chur, situated between two brauehea 
of aj river, from the Govcnimeiit, llic sale iiotifi- 
catiou stating that the chur contained ascertain area 
and was subject to a certain juuima. It appearul 
that at a former time tho chur had been much larger 
and extended over a site afterwards covered witli 
deep water, but on wliicli, and before the plaintiff’s 
purebaso, new laud bad formed by ucereliou to tbe 
oppooite sielc of the clianucl. In a suit for poaseasion 
of tbo newly- formed laud on the ground that it was 
ro-foniiatiou on an old site,— JA/ii that wliat tlie 
Governinent sold and what phuntiff bought was 
the e'hur aa it ewisted at the date of the purehaae. 
tridiyir Xtirain Chowdhr;/ v. Rndhikn Mohun Bo;/, 
31 II'. It., 115, cited and di.stingniahed. GllorAir 
Au CllOWDUIir c. COLLECXOB OP BACiCEUOUXaE 

[2 C. L. E., 39 

78. Property not attached be- 

cause submerged — Stilmersion of coa/iyoosj 
estate— Sole- in ee;ecuiioii of decree — Bi;/ht of pur- 
chaser. — P owned a share in a village, lif, which in 
1876 w.as dividul into two separate m.ahal.s, K and 
IT. and Qovemaunt revenue was separately asKvaed 
on e-ach nieliah In 1870, K,wa.> nitircly snlmerged 
by tho Gauges. On tha 20th Septeinb.r 1377, -»'** 
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ACCHSTION — eoncliidedt 

4, RIGHT OP PURCHASERS TO ACCRE- 
TIONS'^wneZuderf. 

share was sold hi cxecatiou of a decree auil the sac- 
tion'pnicIiaBer Tvag put in possCEBion. In the Bjle 
certiocate the village M vraa uamedi without specific 
mention of either of the tw'o mehaJa. and the Govem* 


an accretion to the-other. Held also that, uiabmach 
ae the niehal £, being at the time under naCer, nee 
not attached In ciecutiou of the decree agauiat 
and was not advertized for aaie, and Ibo revenue 


V. siolaUfaih Stektt,^L L. 72. , 5 AU.rS6, referred 

K Fisa HssAiir i<, Kdius Husanr 

[1. L. R, 7 AIL, 38 

ACCUMULATIONS. 

i^ee Horstr Litr'-ALlEKATtOK-'Airssr* 
axios BT Waow— iKcouB iia> Ac* 
csMsiiXiosa. 

See Bisdu Law— Joint PaintT— 
Katdbb or, INS Iniebest dt. Joint 

PKOJESXT — AlfCEeTBAl PBOPEBTT. 

[I. L. R, 20 Bom« 318 

I. L. B , 21 Bom , 348 
See HiNur Law— Widow— Ibtbbest 
IN Estats or Hdsbahd— U r In- 
aEBlIAKCE. 

[I. L. B., 10 Bom., 478 
I. L. B., 14 Calc., 861 
See Hindu Law — Widow— Poweb or 
Widow — Poweb or Distositioh oa 
Auenaiion. 

[I. L. B., 14 Calc,, 861 
I. L. B., 16 Calc., 574 
See Hindu Law— Wile— CosbteuO' 
TiON op WiLtB. 

[8W.B., P.O.,1 
12 Moore’s I, A,, 41 
I. L. R., 7 Calft, 269 
I. L. E , U, Calc , 884 
L. R., 12 1, A., 103 
L L. B,, 20 Bom., 571 
I. L. B , 24 Calc , 589 
LL. B., 25 Calc, 662 
2 C. W. N., 389 


ACOUMULAfflONS —conlimied. 


r. Auibtauati Pasi 

[4 B. L. B., O. C., 3 : 12 W. R , O. C., 13 

2. But income and 

sccumulationa are not the same thing; therefore, 
qteeere, whether aho can deal uith accumulationB as 
she can with income. In the ooods op Haben* 
DBANABATAN. KilLASNATn GuOSB 1-. Biswanaxh 
Biswas . . , . 4 B, L. R., O. C., 41 


r. Bauasundabi Da 3I . . 6 B. Xi. R., 732 

4. Immovealh pro- 

petty pgrekatei viith aeeamulati(3ns - — Iminoveahle 
property purchased by a Hindu widow with the pro- 
fiia of her husband's estate, thcro being no pioof of 
auy distinct luientioa on lier part to eeier such pur* 
chaecf Irota the estate and appropriate it to herself, 
held to form part of her husban(ra estate. Gokda 
Eooeb «• Kooeb Oodet Scroa 14 B. L. R., 159 
See CnowDBST BnoiANAxo Tdazoob v 
B tuoADATTi Pbti . > 7 B. L. R^ 83 

In that cose it was held that, though a Hindn 
widow cannot alienate property acquired by her out 


tlicir maintenance. But this decision was, on tlio 
conatruction of the deed, reversed by the Privy Couu. 
ciL BaAOAsATii Dexi r. Bbolanaxu Thanoor 
If-. 1 Calc, 104 

ACCUSED PERSON. 

See Bail . 1 B. L. R., A. Cr., 7 

[10 W. R., Cr., 16 
I. L. B., 1 AU., 151 

L Definition of“ac‘ 

cased pereon"— An accused pereou is a person over 
whom a Magistrate or other Court is exercising juris- 
diction. Quben-Eaixsess 1 -. Mona Puna 

[I. L. R., 16 Bom.,. 661 

JnozA SiNQn t. Quebn-Eupbess 

[X. U R., 23 Calc., 493 

3. - ■ '' Accused person” 

— Criminal Procedure Code, 1882, t. 437,— Held 
that a person against whom pToccedmgs under 
Ch. VUI of the Code of Criminal Procedure are 
hdog taken la "an accused person” within the 
mcwnuig of s. 437 of the Code. Qaeen^Emprett 
r. Motta Puna, I, L, P , 16 Pom , 661, and Ji^Aa 
Stnyh V. Qaeen’Pmpress, J. L. p., 23 Calc., 493, 
followed. Qusen.£upB£S3 c. Mctasaddi Lai> 

[1. L. R., 21 AIL, 107 

, D 
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ACCUSED PEBSOET, RIGHT OE~. 

iS'nfl Casks uotku l»jU80>'r.n, run’n.KrrK3 ok, 
Si’a Cases itxpku Witsess—Ciumisai. 

Cases. 

1 . — Notice (in't spec!' 

jloalion oj olVcncc—Criiiiiiuil I’roceis , — An iiccum^l 
person )B cntUk'il to li.ivo couveyod to him l>y tin* 
proceas, whether aninmons or warr.int, the aiinie aniount 
of information relative to the arenaation uwde a^iuiiat 
him which aiiouid apecify not only tim leelinical 
designation of tlio offence, but the acta for which the 
accused would have to auawer. Ua^izan Au c. 
Ddheo Kosuu,a . . . 2d ’W. B., Cr., 68 

3, Jppliciiiioii hy 

accusail for copy of Police chnryo shect—Police 
diaries — Crioiinal Proceiiure Code flSSSJ, ss. 161 
and 172 Eerisioa. — At the hi-giuniug of a trial in 
the Crurt cf a Presidency Sfagistrate, an application 
was made, on behalf of the accuatd, f ir a ei py < £ the 
Pi lice charge aiicct which contained the whole of the 
pr.’.BCculiou evideuco as set f rth by the IMice, and 
extracts from, if not copies of, the Police diary. The 
application was rejected by the Magistrate : - Held 
that the Uiph Court sh'-uld not on revision interfere 
with the order of the Magistrate. Q^EEX-EitruESS 
■u. Veskat,kk.itsam Pastueu 

[I. L. B., 10 Mad., 14 

3. — ; Eiyilt of «ii 

accnsedjto copies of Police reports heforo trial — 
Criminal Procedure Code ('1S32J, ss. 157, IGS, and 
173—PnlIio doemnenls—ltiyht of accused to in- 
spect and hare copies, — Held by the Pull Bench 
(StTBBAMAMA Ayyab, .T., disseiiliciite ) — Ueporis 
made by a Policc-ofliccr iu compliance with s-s. 167 
and IGS of the Criminal Procedure Code are not 
public documents within the meaning of s. 7-1 
of the Indian Evidence Act, and cousC(]ucntty au 
accused person i.s not entitled, before trial, to luvve 
copies of such reports. Held by Coi.liss, C.Ja, and 
Benbok, J. — The s-ame ndo applies to rep rts made 
by a Pr.licc-oUiccr iu compliance with s. 173 of 
the Criminal Procedure Code. Held by SunniiABD 
and StTBEAJtANiA ArrAB, AT.— Reports nradc by a 
Police-officer in compliance with s. 173 of the 
Criminal Procedure Cede arc public doenmeuts within 
the meaning cf s. 74 cf the Evidence Act, and 
crnscqucntly an accused person, being a person inter- 
ested in such d' cuments, is entitled, by virtue cf 
g. 76 cf the Evidence Act, to have copies cf such 
reports before trial. Quken-Eupbess r. ABCinro.ut 

[I. L. B., 20 Mad., 189 

4. Criminal Proce- 

dure Code(1882J,ss. 161 and 172 — Police diaries - 
Eight of accused or his agent to see the special 
diary or hare copy of statement in it. — In no case is 
an accused person entitled as of right to a copy 
of any statement recorded by a Pclicc-officer in the 
special diary prepared under the authority of 8. 172 
of the Code of Criminal Procedure. If the special 
diary is used by the Court to contradict the Police- 
officer who made it, or by the Police-officer who made 
it to refresh his memory, the accused person or his 
agent has a right to see that portion cf the diary 


OP CASES. 

ACCUSED PEBSON, BIGHT OI‘-conti- 
iiued. 

which has hceu referred to for citlicr of these pur- 
poses, that !h to Kiy, the accused person or his agent 
It) eutUhd ti) see tlie iiarticular entry which has been 
referred to, anil so much (,f tlie diary as iu the opinion 
of the Court is neeeswry in that particular matter 
tfi tl»e full uuderstaudiug of the jiarticular entry s'> 
Useti, but no more. So held by tlio Pull Bench, pee 
Kuoi:, C.J., Kpox, Beaiii, and BcJtKiiT, JJ.~A 
Police-officer investigating a ease nuy lawfully reduce 
into \vriting in the speei.-il diary the full and un- 
abridgctl statement made to him by a person whom 
he is examining or has examined under g. ICl 
I f the Ceile i f Crimlmil Precedurc, and if he does so, 
liis record of such statement is part of tlm special 
diary and is just as much privileged ns any other 
entry iu the diary. Per BaKEBJi, J., and AiKitAX, 
J, - Statements recorded nnder s. 161 of the Code 
of Criminal Prreedure by a Police-oliiccr making 
au invebtigatiou were nut intcndwl by the Legislature 
to be entered iu the special diary, and, if they are s ) 
entered, do not form an integral part of the diary, 
and are not privileged, but the accused person or his 
agent is entitled to see them. QirKKS-EMEnKBS r. 
JfAN-su . . . I. E. B., 19 AIL, 390 

6. •• Accused, riylit of 

retrial before jury where eonrictiou set aside for 
misdirection. — IVlicn a case lias been tried before a 
jury and. the ennvictinn has hecn set aside on the 
ground of misdirection, the ueeused is entitled to have 
his case retried before a jury. Hnkin v. Attorney 
General for Neir South ll'alcs, L. E., 1394, App. 
Cas., 57, referred to. S.Aonr SiiErcn r. ExrrnF.ss 

[4 C, W. H., 576 

I 

I ACKNOWLEDGMENT. 

.Ve CA.SE3 VyVKR Maitouedan- Law- 

AcK-VOWEEDCr-UESr. 

.3ee STAXtr ACT, 1879, S. 3, CL. 4. 

jjl. L. B., 14 Bom., 511 
I. L. E., 22 Calc., 767 

See Cases raDEB Stamp Act, 1879, son. I, 
ABT. 1. 

by letter. 

See SxAstr Act, 1879, s. Cl. 

[I. L. E., 8 Mad., H 
I. L. E., 11 Mad., 329 
• L L. E., 27 Calc., 324 
I. L. E., 23 Bom., 64 

— of debt. 

See Cases ithdeb LIMITATIo^’ Act, 1877, 
s. 19 (1859, s. 4 , 1871, s. 20 ) — Aoknoxv- 

LEDOilEXT OP DEBTS. 

See Cases OTodee Lijutatioi? Act, 1877, 
ABT. 64 . 

of title. 

See Cases doteb LiinTATion Act, s. 19 - 

ACKBOWLEDaMEET OP OTMEB RiGaTS, 



( C9 ) 


BIGEST 


• ( 70 ) 


ACQUIESCENOK 

See Cases TOKsa Estottel— E sromii 
BT Condttct. 

See Cases uitbeb Jubisdiction- Quzs- 
Tios OB JtTBisDicTioN— C onsist ob 
PAETIES and WAIYEB OB JVBISDIC- 
. IION. 

See Cases bkdee Lacbes. 

See Cases rNDEB Lakdeoed and Tin* 
ANT— BCILDINGS ON XAND, BIQHT TO 
EEVOTE, AND COMBESSATION BOB, IlT- 
BEOTEMEST8. 

1. Ij&OheB-~Doeirine o/7aeiea and 

applicahthty of-~L\mifaUon . — The equitable, doc- 
trine cf kcbft and acquiescence doce net appljr to 
suits for irhich a period is prorided in the Inmitation 
Acts. Bam Bau r. Baja Bad . 2 Mad , 114 

TAEDCE CntINDZB BHATTACHAEJEE r.HUBO SON- 
KDB Sandbax . . . 22 W. n., 267 

Coji/»a Uda Besam 1'. IsriMDDiN 

[LL, R.,1A1L,82 

2. j £tM(/o6on.— Mere 

• • ' : , cried 

, • < * • I I » ' bar 

■ ' i •. . . the 

. I . I > . .... J .tno« 

of acquiescence or laches uill apply only to cases, if 


8. Delaj.— Ciieutnetances constitnt- 

ing delay and acquiescence diicutsed. Jamnadas 
SHASKABLA r f. ATUABAM HaBJITAN I 

[1. UR., 2 Bom., 183 ] 
4 _ Belaylnbringingsuit.— Long I 

aequicsccnco liTl.t on the facts to bar a suit for posses- 
sioa after assignment. Jan Koonwae v Bam 
Bditun Nrooiix . . . 18 W. R., 600 


Mudali . . . . 1 Mad., 131 


ACQtriESCENOE— coft^ini'ed. 

7. ■ Contract — Undue 

influence- Aequteeeence bv coiiduci — Exchange of 
land. — tVhere the owner of certam land exchanges it 
for certain other land, but takes a lease fur one year 
of the former land and pays the rent thereof, and 
recettes and retains the rents of the laud he has 
arqoircd by the exchange, he shows so complete an 
acquiescence in the transaction that he cannet after- 
wards hare it set aside ou the gruud (f undue 
influence. Sbeihasama Raid r. Batanna Fan- 
TDXff . . . I. L. B., 17 Mad,, 276 

8. ■ " ' — ■ Acquiescence t» 

lease by ExeeutOis iohtch they had no poiier to 


that the lessees bad been deceived by or had acted 
upon such representation, the devisee was not estopped 
from contestiDg the validity of the lease. A man 
cannot be preduded from asserting his own rights 
by acquiescence in acts cf ither parties inconsistent 
with them unless (1) he hss actual knowledge as 


V. Barber, L. B., IS Ck. J>., 96, followed JroMO- 
DANDA8 VDNDBAWANDAS V FAIXORJSB EdDUSB 

Mobedina . > . 1. 1» R., 22 Bom., 1 


rightly considered to Lave consented to the alieoa- 
tlone. Bam Ivishoee Babai.r Siagii r. Andkd 
Misses . . . . .21 W. B., 12 


action was, and what effect it would have up n his 
interesta at the time he so conducted himself as to in- 
dicate assent. Jago Bdndhoo Tewabee c Kdbdm 
S iKOn 22 W. E., 341 

11, .. . - ■ - Suit to close a 

road—Bretumption of consent . — The plaintiS not 
having opposed the making of a road until Us 
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ACQTJIESCENCE-ro!, /iumf. 

couiplctiiin wns lit'lil not eiitUleil to .suo to Inivc it 
elosal. Kadii.s. 'i\\tu D,\>'i;uji;k r. Joy Kishkn* 
MooKKnaKK .... 1 "VE. E., 288 

12. ■ — SiiU lo close 

rood — Preiniiiptioii of conseiti. — 1£ A consitnict a 
n'aj jiorotfs it’s land, it can sno within the outinary 
pcrird of liimt.atli'ii, and no consent c.an be inferred 
from the fact that JJ did not b«o ininudiiUtly after 
the commenconu'ul or ci injdclion of the r. ad. llcito 
SooxDmni! Debia r. Ka-v Dup.y Eiiuttacuaiuee 

[7 W. K., 270 

13. Delay in opposing erection 

of TjUilding - Prcjiiiajjiiou oj' coiuenl . — In a etiit 
for the dcini'iition of a privy erected on plaintifT’j) 
laud, it luAving apjic.arcd that plaintiff \vsis aware of 
the croetiou if the privy and had allowed it to he 
completed and to remain ntanding for at least seven 
years, his application was refuted. Brtono Moyek 
Debia CnownstAis r KooMonrsEuKAKT Dasekjeb. 
Dakoda Kant IIineejee v. KoostontNEt: K.Oix 
Baneiuee . 17 W. E.. 407 

14, Erection of builduig \vitli* 

out objection.— Acquiescence mutt he inferred 
when a person stands hy and allows another to erect a 
pucca building on hi8land,nnd a suit would not lie for 
the diuiolition of the Imildiug, hut only for ilanutgcs 
or rent of laud. Ilrnuo CixfNUEK IfooKKiUEE r. 
lIru.onurK JIooeeuoee . "W. E., 1884, 166 

Kil KantSakoo c. Jrcoo Sauoo 

[20 W. E., 328 

15, Build ihf/ iy tres- 

passer on laud . — When a trespasser tortiouely enters 
upon the laud of aucther and builds a house thereon, 
the party injured is entitled to recover jxJsscssion of 
the laud by destroying the Iv use if there is no proof 
of acquiescence on his part in the act of injury done. 
Gobind PruAiiANicK c. Gooeoo Cucen Dctt 

[3 W. B., 71 

GrjAnnrn Sinoii r. Kbnd Bam I Agra, 244 

18. - — - - Suit for resiora- 

tioji of laud to former cowcfiVion. — The rights of a 
co-sharer in a joint estate were sold by auction, but 
it did not appear that a site held by him in the 
villase passed by the sale, and the site remained in 
the possession of his heirs, who sold it to the defen- 
dant, who erected a shop thereon. Twenty years 
after the auclimi sale, the plaintiffs, some of the co- 
sharers iu the joint estate, sued for demolition of the 
house, and the restoration of the site to the village. 
— Seld that, under the circumstances, the claim could 
not he maintained. Bauadook v. Siiadee Baai 

[S Agra, 3 

17. Et'phi to remove 

huildinp . — Where JT, knowing that B claimed cer* 
taiu laud as his own, nevertheless purchased the land 
from a third person aud erected a bungalow upon it 
which B did not interfere to prevent, — It was held 
that the English i-ule of equity, which, under such 
circumstances, would allow B to recover the land 
with the bungalow upon it, ought not to bo applied 
in India, but that Jff should be allowed to remove the 
bungalow he had erected. Kabatan' bin Raghaji c. 
Bhoiagie Ggbg Manjib. Hobmasji Sobabji f. 


ACQUIESCENCE-co»/.»iif(A 

Biioi-Aoin Grnp ShiNjin. Bboeagib Gmtr JIan- 

jib' r, ItohKASji Sou.uiJi . 6 Bom., A. C,, 80 

19. 

Btiihlir.y erected 

on laud Ip purchaser, oicntr sfandittp hp . — Where a 
purchaser claims to hold land which he has purclused 
frotu a third person on the ground that the owner of 
such land Ims acquiesced in the sale, the purc^ser 
must show charly ihut the real owner was aware of 
the Mile at the time it tc^iik place. Where the owner 
of land was not aware of its being sold by his father 
to a third pcrs.iii, but leaving heard of such sale, sub- 
sequently htr.'al by and allowed the purcliase-r to build 
up.iu the laud, — It was held th.at the owner could 
not recover the band without cempeusating the pur- 
chaser for the building erected by him upon the land, 
and three luonihs were allowed to the owner within 
which to pay such rorapenwtion. Savabxae 
K.vusan i>as c. Ojia KuwrDBi.s- 

[8 Bom., O. C., 77 

19. Bipht rf trap, 

interrupt if/U of. — A had a risht of way over B’s 
land. He alimvcd B to erect a house on the path-way 
.and enjoy it for seven years. lie then brought a suit 
to have the pathw.ay rc-opcned by pulling down E’s 
house'. Held, A must bo takai to have .acquiesced 
in the interruption of his right of way, and his claim 
was one tJiat a Court of cejuity .and good conscience 
Would not enforce. BentMabilvii Das r, R,Vin.VY 
BOKU . 1 B. L. E., A. C., 213 ; 10 W. E., 316 

20. "Wlicn a man 

builds a house cu land suppcslug it to he his own, or 
believing th.at he has a geed title, and the real owner, 
perceiving his mistake, refrains frem setting him 
right, and leaves him to persevere in his error, a 
Court of Equity will not allow the owner to assert his 
legal right against the other without at least m.akiag 
him full compensation. Rasei r. Jan ATauomed 

[3 B. D. B., A. C., 18 : 11 W. B., 574 

AUGSA CHEEXUSI CbETTY r. OXAGATPAII COEXI? 

[4arad., 312 

2L • Suit for ejeci- 

meut — Transferalle tenure — Landlord and tenant 
— Permissice oecupafion. — B and C and their father 
held lands for upwards of thirty -five yc-ars, and built 
houses on the same. B and C sold their tenures to 
JD and B. A, the zamindar, who had not objected to 
the building, now sued to c-jcct JD and B as tres- 
passers. Evidence was given that the tenures were, 
by the custom of the country, transferable. Held, 
A could not eject D and" B. Beni Mabhab 
Baneejee r. Jai Kbisdna ITookekjee 

[7 B. B. B., 152 : 12 W. E., 495 

Upholding on appe'al, Keiep, J. iu S. C. 

[U W. E., 354 

See Eshan Citonbee Gbose t. HirEBisn 
Chgnbee Basbejee 

[10 B. L. B., Ap., 5 : 18 'W. B., 19 
and Babb Moniicx v. Choidi Muxiik 

[I. li. E., 25 Calc., 896 per Baaieesi, J. 

22, Breation ofpucca 

luildiitp snore than 20 pears ago — Presumptionasto 
permanent character of tenanep — Second appeal’. 
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ACQUHiSCSNC£— ACQULE2SCSNC£ — continued, 
poner of Court to queshon inference from fact t»— to erict a tenant, the term of whose lease has expired^ 

• merely by reason of that tenant’s having erected per* 

maacut stmetures on the land leased, such building 


right. Zesliicada Bai v. Bam Ckandia Takaram, L 


maueiit building by a, teuaut dormg tho rontmn* 
auce of au ijara of tho landlord’s iuterest should not bo 
construed as amoniiting to acquicbceuio such ns 
might be inferred where the landlord is in direct 
iccdpt of rent from the tenant. Bem ifadhub 
Bantiyee v. Joy Ktisen JCookeiyee, 13 W. B., 495, 
distinguished. EsisuKi. Eisqobb Ktoai r. Mauousp 
All 3 0.W,N.,255 


iff, and B dwelt mit for more than forty years. 
Held that B bad an assignable interest on the house 
and land, which could, therefore, be seized and sold 
in execution of a* decree against B, and that the pur- 
chaser who hod obtained possession could not be dis- 
possessed at the suit of the plaiutiS. DuBaarBisax* 
Missis r. SstBsaBffN Soosm. 

^7 B. L. B., 158 s 15 W. H., 374 

24. • Land let for 

luilixny ^ purpose). — A landlord who allows his 
lessee to invest capital in erectiug buildings ou lauds 
let for cultivation, and raises no objcctitm for a con* 
Eiderable number of years, will not be allowed to 
disturb the holding. The fact of buildiugs having 
been permitted without objection to stand on lands 
for a considerable number of jears is pnmdfaexe 
pt\>of that the land had been originally leased fpr 
buildmg purposes. Dbaja Nath Kcudu Chowpbt 
V. SXBWAET 8 B. B. B, Ap., 61 : 18 W. B, 216 

25. ^ Permissive occit- 

paneq — BiyM of pouession as agaxnst purchaser. 
— Where the defendant had been in possesnon of 
land foi more than thirty yean, and had without 
objection built upon the land,— H'efi that he had not 
by such permissive occupancy acquired a right to retain 
poBSLSbion when served with notice to quit by a pur- 
chaser of tholand. Abdawa CniBXH DErr. Psteb 
Da 3 . 13 B. L. B., 417 note z 17 W. B, 383 

26. — I/av> of landlord 

and tenant as to luilding hy the tenant on the laud 
— Acquiescence of lessor — Bqmtable estoppel pre- 
venting ejechnent — Onus of proof, ..-A lessor is Hot 
restrained by any rule of equity from bringing a 


to ho drawn from such facts as were found. Tho 
onus of CbtublUhiUg sufficient cause for au equitable 
estoppel had not been discharged by the tenant in 
this uistotice. Bamsden v. Dyson, L. B , I D, and I. 
Ap., 120, and s, 108 of the Transfer of Property Act, 
1882, referied to. Bbki Bau e. KniniAir Lal 

[1. I*. B, 21 All., 496 : L. B, 28 1. A., 53 
3C.W.ir.,503 

27. Erection of build* 

tng hg tenant — Acquiescence of laudlord,~'la 
Ubist ejectment by a tenant on tho ground that tho 
teuancy is a pemaueut ouo> and that the landlord 
stood by and permitted him (the tenant) to erect 
pucca buildmgs on the laud in the belief that the said 
tenancy was a permanent one, it is incumbent on the 
teuaut to show that in erecting tbs buildings be 
was acting under an honest belief that ha had a per- 


L.B.,21AIU496 Z. B., 2$ I. A , S8 , Bamsden v. 
Dgsoa, L. B., 1 E. and I. Ap , 139 , Jug Mohan 
Vat V. Pallonjee, 1. L. B,, 33 Bom,, 1 ; De Butehe 
V. AH, L. S.,8 Ch. Div.,388 , Kunkamed v. Nara- 
yana Muttad, 1. L, B„ 13 Mad,, S30, referred to. 
IsHAii. KnAM Mauomed r- JAiauK Bcbi 

[I. D. B„ 37 Calc., 570 : 4 0. W. N., 210 

28. Delai/ —Erection 

of batldiugs — Laches — Limitation. — The plea of 
acquiescence is applicable to suits. for which a fixed 
term of Iiimtatioa is prescribed by law, but mere 
dvIsT in enfonini' a Ti"ht does not ronstitntp ae- 


to depnse the plamtilf of her right to relief Uda 
B sovxi c. lAUU'irs.iiix , I, L, B., 1 AIL, 82 

28. ■ Standing by and 

teeing bntldtng erected^Zight to removal.— In a 
case m which phuntiSa sought to rccoicr possession 
of some land ou which defendants had constructed a 
pncca house and In which defendants ^eaded that 
they had purchased a bnOding right from a third 
party with whom plaiutiifs had settled the land, and 
that pUintiifs had seen them buil<hug the honse in 
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ACQUIESCEHOE — continued, 

question mtliout offering auy objections, — Held 
that, having stood by and allowed defendants to build 
the house, plaintiffs could not sue to have the house 
removed. Lai,a Gopee Ghand v. Liakut Hossein^ 

[25 W. B„ 211 

30. — Absence of pro- 

test — Suit for removal of hnilcling — Obstruction to 
right-of-way. — In a suit for the removal of a build- 
ing which the defendants had erected, and which 
was an obstruction to the plaintiffs’ right to use a 
courtyard adjoining their residences, it appeared 
that the land on which the building stood did not 
belong to either party, but that all the inhabitants 
of the mohulla had from time immemorial exer- 
cised a right-of-way over it to and from their 
houses:— BeZei that there was no principle of 
acquiescence involved in the case, inasmuch as there 
was no evidence that the plaintiffs had given their 
actual consent to the building, and the only evidence 
of their acquiescence could bo that they did not iiu- 
mediately protest, and the defendants must have 
Icnowu that they were building upon a courtyard 
which their neighbours had a right to use. Uda 
Begum v. Imawud-din, I. L, Jf., 1 AIL, 82, and 
Bamsdenv. Dyson, L. B., 1 B, and I. Jp„ 123, refer- 
red to. Fatehyau Kuak V SIunAMiiED Yusup. 

MUHAlWrED y USUF V. FATEHYAn KhAN 

[I. L. B., 9 All., 434 

31. Cultivating land without 

ohjection — Aogaiesoeace - Owner standing by and 
seeing person without title cultivate land — Fraud 
and deceit.— lu order to prevent the owner of laud 
who is charged with standing by and allowing an- 
other person, who believes he has a good title thereto, 
to enter on the land and spend money in improving it, 
from recovering possession thereof, fraud and deceit 
on the part of the oumer must be clearly proved, 
Dann v. Spurrier, 7 Vesey, 231, and Bama v. -Tan 
Mahomed, 3 B. L. 11., A. C., 18 : 11 W. R., 574, 
explained. Langiois v. Eattbay . 3 C. L. B., 1 

32. Cultivation and changing 

character of land— iaadlord and tenant —In- 
junction — Delay, — The tenant of an agricultural 
holding planted his joto with mango trees to the 
knowledge, but without the consent, of his landlord, 
thus changing the character of the land. More than 
three years afterwards the landlord sued for a man- 
datory injunction to have the mango trees removed. 
Held that, having stood by for more than three years 
and all j wed thp tenant to spend his labour and capital 
upon the laud without taking auy action hi the matter, 
the landlord was not entitled to a mandatory injunc- 
tion. Eoyna JIisseb V, Kupikun 

[I. L. E„ 0 Calc., 609 : 12 C. L. B., 300 

33. Malabar Icanam 

— Change in character of land— Passive acqui- 
escence of landlord — Estoppel — Compensation for 
improvements by tenant. —Land was demised on kauam 
wet for cultivation. The demisco changed the character 
of the holding by making various improvements which 
were held to bo inconsistent with the purpose for which 
the land was demised. On a finding that tlio landlord 

, had stood hy while the charaeter of the holding was 
being ebauged and had thereby caused a belief that 


ACQUIESCENCE — continued. 

the change had his approval : Held, on second appeal, 
that the demisee ivas entitled to compeusatiou for 
his improvemeuts ou redemption of the kauam. 
Bamsden v. Dyson, L. B., 1 E, and I. Ap., 129, fol- 
lowed. KUNHAltilED c. NABAYANAIT MuSSAD 

[I. L. B., 12 Mad., 320 

See Eati Vabmah v. Matuissen 

[I. L. B,, 12 Mad., -323 note 

w'here, however, it was held that, the landlord 
had not acquiesced in some of the improvements, 
and compensation was therefore refused for them, 
though the tenant was permitted to remove those 
for which no compensation was allowed, 

34. Acquiescence in title, by 

conduct. — Iir a suit to recover possession of pro- 
perty it was held, on the evidence, that the plaintiffs 
had acquiesced in defendant’s title by their conduct. 
JeEBUJT MUNUAL l'. IfADYAB ChANB EoY 

[25 W. B., 461 

35. — Conduct defeating title — 

Evidence of ratification. — The plaintilf, a member 
of an undivided Hindu family, sued to recover a 
loarccl of land which he alleged his uncle, the first 
defendant, to have ivrougly transferred to the second 
defendant. The second defendant alleged a sale to 
him by the first defeiidaut, .and a subsequent sale to 
tho third defendant, and denied the plaintiff’s title. 
The Jluusif gave a decree for the plaintiff ; on appeal, 
tho Principal Sudder Amin, finding that tho plaintiff 
knew of the sale aud treating tho knowledge as 
evidence of acquiescence in it, reversed the decision of 
the Munsif. Held, reversing the decision of tho 
Principal Sudder Amin, that such knowledge would 
not make the plaintiff a p.avty to tlib sale by the first 
defendant, so as to bar his right to recover tho land 
for which he sued in ejectment. A person who seeks 
to bar one who is primd facie the legal owner, by 
evidence of ratification, or of facts cogent enough to 
prove one not a formal to be a substantial party, must 
make aud prove such a case, for ho is ono who seeks 
to ilisplacc a legal fitlc. Eajan v. Basuva Cuetti 

• [2 Mad., 428 

36. Batificaiion of transfer of pro- 

perty. — A solehnama in 1847, to which were parties 
the sons, daughters, and widow of a deceased Maho- 
medan proprietor, transferred tho shares of two 
minor daughters in their father’s estate, having been 
executed by their mother, the widow, ou their behalf. 
On the question whether the solehnama should , be 
set aside, at the instance of the two daughters, on the 
ground of its having been beyond their mother’s 
power to bind them, aud of the instruments having 
been prejudicial !o their interests, tho evidence 
showed that it had been acted on and followed hy 
possession, aud that tho daughters had, after attain- 
ing full age, allowed a len^hencd period of tiventy 
years to elapse without taking proceedings to dispute 
it: — Held that, if the mother had exceeded her 
powers in executing the solehnama ou their behalf, 
•and if they might, at one time, have had it set aside, 
their long acquiescence was sufficient to show rati- 
fication of the transaction j and the solehnama was 
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ACQUIESCB17CB — contmaed. 

upheld. Abcttl Easib f . Amtal Kabiu 

Bahit 

[I. L. B., 16 Calc., 161; L. B., 15 L A., 220 


bent >vaa sought to he pioved by the plaintiife viitu^ 


Hiudu female a presamptbu by acquiescence in a 
riral claim from the mere non>contegtatiou for a 
limited time of au adverse title. ItAUAUA^'I Akoul 
1. Eulabihi Nabcbeab 

[17 W. B., 1: 14 Moore’a I. A., 346 


the p^lntiil «as a minor, and that it wai sold by him 
without authority, the first Court gave him a decree 
for a ane*fourtli share of the prupertr S E- ap* 
pealed, hut the other defendants did uot appeal. 
The Ju^, assuming the loner Court’sfiudingtobc 
correct, held that, as the plaintifE, nho was of ago at 


who bad not appealed. Gopal CBirirrEB Ladoobt 
c, BoT Eishobe Laboobt , 15 W. B., 467 

39. — Pre»emption— Aforfyaye by co«* 

diftonal sti/e.— Acquiescence ill a mortgage by c<m> 
ditional sale does not involve relinquishment of the 
right of prc«emptioa upon the conditional sale 
eventually becoming absolute. Ajaio Naxh t. 
Mathuba Pbabad . . I. L. B., 11 All., 164 


made up m accordance with the course of dealwg 
which had practically been assented ^ by lum and 
had been followed between the parties for many 
years. TnAsooB Febshad SmaH r. MouEsn Lail 
[34 W. B, 390 


ACQUlhSSCHXfCB— coattitueif. 


mty as manager. The mortgagee brought a' suit 
upon the mortgage joinbg as defendants the three 

' ' ■ • • jg gugi Jjy 

■ ■ A decree 

lands were 

.et aside as 

r^rds them, on the ground that they had beth been 
vf age at the date of the suit, and acccrdlngly had 
been wrongly impleaded. It appeared that the elder 
plaintiff was in fact a major at the date of the 


ciLABT t. DssAisAon PiiilAi L L. E., 21 Haii, 167 
43. Sendlnt; aeent to Hcttln 

agent by a 
the rent is n 
rent dnnanc 

A, 

43. - ' Beceipt of rent in lieu of 

grant of land. — In a suit to recover possession 
of land it appeared that the defendant's fnther 


unspecified bighas of the same land, but that he 
never ashed to have them marked out and giveu to 
him «» specie, and that he. and subsequently hit 
sons, the plaictiffs, were content up to the year 1856 
to receive from the defendant’s family in respect of 
their ^raui tho trot formerly paid by them to tho 
Gorenunint for the same. The District Court re. 
nrsed the decree of the Munsif. aud threw out the 


land being marked out as theirs. Seld that it was 
competent for the Asaistaut Judge to come to that 
conclusion under the circumstances, and that there 
was Uo ground for saying that there was any error 
of law in his decision, which was accordingly aihrmed. 
Sum *. DuuimiBAJ Yekaiak 3 Bom., A. O., 66 


he pleases and demand the higher rent. EoocHA 
EAJt Miaa i. Naoa Doss . . 2 N. W., 03 

45. lioug possession by tenant 

witlaoUt lease.— An under-tenant who Las dug a 
tank and been m possession undisturbed by the for- 
mer proprietor for a long period, such acquiesceaco 
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ACQUIESCENCE —concluded. 

being equivalent to a lease, caunot be ejected by the 
patoidar. Sbee-uitot Eait Dejt v. Kookooe Chand 

[15 W. E., 481 

46. Allowing part owner to 

work forfeiture of tenure as if full owner — 
IFaiver of forfeiture — Claim of portion of tenure. 
— If A allows B to deal with an occupancy tenure as 
full owner, and by an attempted transfer, to work a 
forfeiture thereof without any objection on his part, 
A will not be allowed to come in afterwards and 
claim a part of the forfeited holding on the ground 
that B was only part owner, aud could therefore 
only work a forfeiture of ' his own share. Manie- 
ULLAH 1). Ramzan Ali . . 1 C. L. E., 293 

47. Bquiiahle estoppel 

— Landlord and tenant — Lessee talcing lease 
direct from zamindar — Suit bg occupancy-tenant to 
eject zamindai'^s lessee. — Where a person took a 
permanent lease of a oultivatory holding direct from 
the zamindar without making any inquiries as to who 
were the cultivators and on what tenure they held ; 
aud where, the permanent lessee having commenced to 
build, one of the cultivators, being an occupancy- 
tenant, subsequently brought a suit in ejectment 
against him: — S.eld that the lessee should, by the 
knowledge that the laud was a cultivatory holding, 
have been put on his guard and have made inquiries as 
to the exact condition of the title, aud not having 
done so the doctrine of equitable acquiescence 
could not be applied. Bisheshae v. Meiehead 

[I. L. E., 14 AIL, 362 

ACQUISITION OE GAIN. 

Association formed for — 

See Company— Eoemation and Eeois- 
lEATioN . I. L. E., 1 Bom., 550 
[1. L. E., 17 Calc., 786 
I. li. E., 19 Mad., 31, 200 
I. L. E., 20 Mad., 68 

ACQUITTAL. 

See Cases tjndeb Apeead in Ceiminad 
Cases— Acquittals, Appeals peom. 

See Cases undeb Auteepois Acquit. 

See Cases undee Complaint— Dismissal 
op Complaint— Eppect op Dismissal. 

See Cases undee Cbiminal Peooeduee 
Code, s. 403. 

See Cases undee Dischabge op Accused. 

See PuisoNS Act, s. 45. 

[I. L. B., 2 All., 301 

Sec Cases undeb Revision— Cbiminal 
Cases— Acquittals. 

ACT, 

-Application of, to Crown. 

See Enolisu Laiv. 

[1. L. E., 14 Bom., 213 

1835 -VIII— 

See Sale pou Abbeaes op Rent— Act 
Vlll op 1835. 


ACT— continued.- 
r-1836— V— 

See Execution op deoeek — Steiking opp 
Execution PEOcEEDiNas. 

[18 W. B., 319 

— X, s. 3— 

See Damages — Measueb op Damages — 
Bbeaoh op Conteact . 5 W. B., 277 
[8 W. E., 257 

See Limitation Act, 1877, Aet. 120 (1859, 
S. 1, CL. 16) . . 5W. E.,277 

[7 W. E ., 401 
8 ■W. E., 257 

^ 1837-IX— 

See Land Tenjjee in Bombay. 

[ 4 Bom., O. C., 1 

XXVII— 

See Salt— Acts and Regulations 

eelating to — Bombay. 

' [ 7 Bom,, A. C., 89 

10 Bom., 74 

1838 -XI- 

See CoNTEIBUTION, Suit POE— VOLUNTAEY 

Payments . . 8 W. E., 333 

XVI-T- 

See JuEiSDicTioN op Revenue Couet— 
Bombay Regulations and Acts. 

[I. L. E., 1 Bom., 624 
2 Bom., 193, 2nd Ed., 185 

See Limitation Act, 1877, Aet. 47 (1859, 
s. 1, CL. 7) , . 10 Bom., 479 ■ 

See Mamlatdab, Jueisdiction op. 

[I,L. E.,14Bom., 372 

^XIX, s. 13— 

See Magisteate, Jueisdiction op — Spe- 
cial Acts— Act XIX op 1838. 

[ 6 Bom.,, Cr., 6 . 

See Meechant Shipping Act, 1854, ss., 
24,26 . . I.L. E., 14Bom.,170 

See Sentence— Pine. 

[I. L, E., 7 Bom., 280 

-XXIII— 

See Attachment— Subjects op Attach- 
ment— Annuity oe Pension. 

[4 Mad., 277 

XXV— 

See Wills’ Act, 1838. 

See Will — Attestation. 

[3 Moore’s I. A., 395 

1839-11— 

See Judicial Oppioees, Liability op. 

[3 Bom,, Ap., 1 

—XX— 

See Duties . 2 Bom., 2nd EcU, 75 
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AC'S— continued. 

1830— XXIV— 

See Gasjaii and ViZAGAPATAU AaraOT 
CotTETs’ Act. 

XXXII— 

' See CoNTEiBCTios, Spit poe— iHTsirsi. 

[10 B. L. B., 352, 353 note 
See Cases ukdeb Iktebest— Cases dedze 
Act XXXH ot 1830 
• See Intceest Act, 1S39. 

1840-IV— 

See Cases cndee Liiutation Act, 1877, 
Aet 47 (1859, s. 1, ciu 7) 
iS'«e Cases dbdee Sdevet awaed. 

XIV— 

See IIihdd Law^, Cohtbact— Beeacii op 
» CONTBACT . . 1 Mad., d 

XV- 

Se$ Agent ot Foeeign Sotbbeigk. 

[1 Bom., 86 

XVII- 

See Sait— llEGOlATiONs asd Acts be* 
LATINO 10 — Madbas . 4 Mad., Ap., 53 
See SEHTEKCB-IUrBISONUENT— lUBEI* 

80NUEKI IN DEPACLI OP FINE. 

[1. I>. B., 4 Mad., 385. 335 note 

XXIII- 

■ See Atiachueni— A iiAcnsxBNt befoeb 
IPDGUENT . , 6 Bom., 170 

[3 B. L. B., 335 

1841—1, 8. 8- 

See PEE-BMEnoN- Kioai op Pbe-bup. 
TioN ... 1 Agra, 186 

[2 Agra, 2^ 
d N, W., 243, 273 
See pEE-EiiPiiOK- S ubjects op and 
TeANSTEBS GITUTG EISE TO PBB.BJJP' 

TION . . . 3N.'W.,I25 

— : X- 

See MEBCnANi SmrriNG Act, 1854, 
BS 24, 26 . I. Ib It., 14 Bom., 170 

See Seif, Uegistebing op 

[4 Moore’s I. A., 170 

XI— (Military Courts of 

Bequest)— 

See Appeal— Acts— Miutaet Coubts 
OP BiquESi Act 

.See JuEisDiciioif— Q uestion op Jtnu9< 
diction— Geneeallt 1 Agra, 223 
See MlUTABZ COUBia OF EEQUESI. 


ACyS — conii»«e<f. 

1841-XIX— 

See Ceetifioaie of Adiunisteation — 
Cebtificatb undee Bombay Kegula* 
TION VIII OF 1827 AND AciS XIX AND 
XX OP 1841 * . 1 Ind. Jvir., X. S., 365 
[6 W. B., Mis., 63 
See Cebtificatb op Administeation — 
Bight to Sue, ob Execute Deceeb, 
wiiaouT Ceetipicate 

[I. L. B., 20 Bom., 437 

Summary Order 

under— 

See Limitation Act, 1877, aet. 13 (1859, 
6. 1, 01 . 5) . B. Ii. B , Sup. Vol , 633 
[2 Ind, Jur„ N. S., 191: 7 W. E., 190 
Marsh., 573 
11 Moore’s I. A., 405 
1 W. B., 341 

XIX 8. 8— 

See SuFsantTENDBNCB op Higs Couet— 
CmL Pbocbdubb Code, 1882, s. 622. 

[I. L. B., 10 Mad., 68 
I. L. B., 12 Mad,, 341 

XX— 

See CsBiiPicATE OF Adiunisteation- 
Ceetipicate undeb Bombay Hegula- 
TION Till OF 1827 AND ACIS XIX AND 
XX OP 1841 . W. B., 1864, 227 

[W. B., 1864, Mis., 24 
1 W. B., Mis., 23 

-XXl- 

See Rioai op Suit-Oedebs, Suits to 
BET ABIDE . Marsh., 7, 214, 231 
[1 Ind. Jut., O. S., 36 
1 Hay, 29, 558 
2 Hay, 80 
2 W, B., 287 

^XXIX- 

See Peitt Council, Psactice op— 
Dismissal op Appeal pos want of 
Peoseoution . 9 Moore’s I. A., 26 

1843 -IV— 

See Madbas Boat Rules. 

[I. L. E., 9 Mad., 431 

XII- 

See MiuTABY Coubts of Request. 

[3 N. TV., 70 

XVI- 

See Statutes, CoNsiEUcnoN op. 

[8 N . W, 373 

See Zauindab, Foweb of. 

[1 N. W„ Part 8, p. 47, Ed. of 1873, 103 
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ACT — condnued. 

1848— m— 

See Appeal io Peitt Cottsctl — Cases 
iA>' WHICH Appeal lies oh yox — 
Appealable Ohdebs. 

- [4W.E.,P. C.,94 
6 AToore’s L A., 448 


See Cases e^tieb Slatehe. 

^XI- 

iJee Co^^:KiIPT OP CoEBT — P exal Cole, 

s. 174 . . .8 Bom., Cr., 19 

See Co>'TBACT Acp, s. 23 — ^Illegal Cox- 
THACTS— AGAEISP PUBLIC POLICP. 

[6 Bom., A. C., 243 

See Declabatoep Decree, Sun pob — . I 
Miscellaneous Suns. 

[8 Bom., A, G., 35 j 

See Hebedixabp Oppices’ Act, s. 9 . I 

[L Ij. B., 7 Bom., 420 i 

See Hindu Law, Auopxioy— Bequisites i 
POB Auopiioy— SAscxioy. ; 

[L L. B., 1 Bom., 607 

See JuBisDiciioy op Cmx Coukx - i 
Offices, Eighi xo. 

[2 Bom., 362, 2nd Ed., 342 ■ | 

11 Bom., 232 j 

See Service Tenure. 

[3 Bom., A, C., 128 j 
8 Bom., A. C., 83, 107 

12 Bom., 232 { 

_XIX— I 

See Regisxraxios Acx XIX op 1843. | 


1844- V— I 

See Contract— Wagering Conxracxs. i 

[1 ATadL, 448 i 

See Promissobx n-oxe— Coxsideeation. i 

[9 B. B. E., 441 ; 


XIX- 

See Cess . . I. L, E., 14 Bom., 526 

[L,E„17I. A, 103 

See Tovrx Duxees, Bohbay. 

p. L. B., 8 Bom., 398 

XX- 

Sce Factors Act. 


-1845 - 1, S3. 6 and 14— j 

See S-ua; pob Aekkaus op Kevenub- ! 
Setting asidb Sals— I sREOULABixy. ! 

C9 Moore’s I. A., 268 ^ 


-S.0- 

See Sale pob .Vhbeaes op Retenue- 


Dexosit to Sx.n* Sale. 


[MarsH., 226 
11 Moore’a L A., 241 


i 


ACT — continued. 

1845 - 1 , 3 . 21 - 

See Cases under Benaaii Tbansaciion — 
Cehtipied Puechasebs — Acx I op 1845. 

— s.26— 

See Enhancejibnx op Rent — Exehp- 
TIOS PEOH EnDANCEHENT, ETC.— PhOOP 
OP UXIPOKII paxsie.nt. 

[B. Ii. E., Sup. VoL, 623 : lyi. E., 176 

See Enhanceme.st op Bent— Liability 
TO Exhancejxe.nt — Land occcpied by 
buildlngs W. E., 1864, Act X, 101 

See Cases u.ndeb Sale pob Abbeabs 
op Revenue— Inc uhbhaxces — Act I 
OP 1845. 

s. 29— 

See LnnxAXioN Act, 1877, s. IS Q&ll, 
s. 19J . . I. Ij- E., 2 Calc., 1 

XTTI— 

See Privy Cou.ncil, Practice" op— Res- 
toration OP Appeal. 

[9 Moore’s I. A„ 26 


XXIX-3. 5— 

See Judge— Appoistaiext op Judge. 

P Bom., 107 

1846—1— 

See Barrisieb . L Ij. E., 3 Mad., 138 

See Contract Act, s. 25. 

tl. L. K., 5 Bom., 258 

See PLEADEE— REilUNEBAIION. 

p. Ij. E., 8 Bom,, 413 
7 Bom., A. C., 132 
9 Bom., 33 

1 Ind. Jm\, X. S., 334 : 6 "W. E., 108 
I. E E, 12 Bom., 557 
I. L. E, 21 Bom., 42 

IX— , 

See M.U)RA3 Boat Rules. 

P.X., E., 9 Mad., 431 


XI— 

See Appeal i.n Crdiinal Cases— Acts 
—Act XI OP 18-16. 

p. L. E, 15 Bom., 505 


1847-1— 

See Jurisdiction op Civil Courts— 
Revence Courts— Orders op Esve- 
NCE Courts . . 16 XT'. E, 109 


^VII- 

See Distraint . 1 Ind. Jur., IS, S., 361 
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ACT— 

_ ^1847— IX— 

See Jtteisdictiok op Cmi Cobetb— 
KETENrr . . 10 W. 11,127 

[14 B. L, E., 221 note : 18 W. E, 64 

L Beng. Reg. XI of 1825 — CAb*" 

»)» navigable river, Jl^gUt of Ooxernmtnt Act 
IX cf 1847 docs not alter the btate of the law under 
' pro* 

47 to 
of a 

chur, after it has sUted up, if the ehur be one 
that the OoTcrnmcnt uuixld he cutiUed to under 
Itegulation XI cf 1823. Bcdbusbissa Caow- 
DHBAi'f t.Paosoyxo KiriiAB Bose 

[6 B. L. B , P. E, 255 : 14 W, R , P. R, 25 


revenue'authcrlties uador ^ct IX o'? 1847, a$Mh»c<l 
• T • ! . • ( . . 


« 4! * 

by the prccecdings under Act IX cf 1847. S. 6of 
that Act makes the orders passed under its provisi ns 


away frem the rightful owner. Seld, on the facts, 
that the Govemmest had art, hy the proceedings 
under Act IX of 1847, or cthetwisc, interfered willi 
the pluntiff’g rights so as to entitle him to relief 
against it in the present suit. CozxxcTOB of 
lIoOBsaEDAEAa V. Boy DnuirFtrx Sinoh Baba* 
DOOE _. . 15 B. L. E, 49 : 23 W. E, 38 


4. Bights of third parties.— Act 

IX of 1847 does net affect any question bctweoi the 
person in pcsscssion and any person tiher than the 
Government. Kaupbasad JlAzuiLBAB t. CoiMC- 
Toa or ilXMESBlKOH 

[6 B. L. E. 201 note : 13 W, E, 360 

5. Bight of BBsessment by OoT> 

erament of accrptvd lands -Beng, Bef. XIoJ 
1825- Act IX cf 1847 refers to re*surieys of ia* 
mlndari lands which the Government as such may 
canso to he made at certam intervals, and to as8''Se- 
meut consequent on the changes a.8certalucd by such 
rc'Snrveys, but dM8_ net interfere with the rights of 
the Govemmest, in its capacity of zamindar, to take 
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ACT — 1847— IX— co»ti»«e(f. 
pc^sesBvm cf, aud aascss all accretions to, its own 
estates under BegulatLon XI of 1825. Dbbot Cuubb 
CaowPEUT e. CoiLECioB OP Dacca 4 W. E, 59 

6. X>and added to revenue-pay- 

ing eatats . — The words “land has been added to 
any Cbtate paying revenue directly to Government” 
in Act IX of 1847, s. 0, mean added to tho estate 
as it IS depicted on the survey map. Dau Jeivak 
STHOH t. Ck)Ll£CTOB Of ShaeABAO 

[19 W. E, 127 

DsirAB Bam Jewajt Sinoh e. Coileotob oe 
Sbahabab , . 14 B. Ii. E, 221 note 

[18 W. E, 64 

7. SB, 6, 0— Asaessment of ac- 

creted land — Older of Board of Beveme when 
fitial wader *. 6 of Act xX of 18i7 ^ — The effect of 
the words "whrse irdcr thereupon shall be final” in 
». 6 of Act IX cf 1847 is, that where an assess- 


of Bevenoe had lurisdictiou under s. 6 of the Act 
to assess. Act IX of 1847 applies to land re- 
formed on the site of a permanently-settled estate. 
Sabat StnePA&i Dabi r The Secbeiabt as Siaib 
FOB India in Cocacil . I. L. E, 11 Calc., 784 

8. AssBBsment of re- 

formed land after diluviation— .Acf IX qf 
1847, ts 1,6,7, and 9, Effect cf-^vrudicUon qf 
Boatd of Bevtnue, xU extent— Ctstf Court, Bower 
0 /— Sarrey vKi'p»,tht\r eiedeniiarff «a7«s — Where 
on inspection of a survey map, aad after its ccmpari- 
SOD with a former thak map, the Board of Bevenue 
assessed certain land as alluvial increment, winch, 
however, tho Civil Court, la a suit asainst the order 


the Full Bench, that the language of s. 9 was 
Bot such as would prohibit the present suit; and, 
unless the meaning were clear, its operation Shoiild 
be limited to suits fur damages on account of anything 
done m good faith; for instance, lu a case of ouster 
under a. 7. TAs Collector of 2XoQrsliedaliad v. 
Boy .DAunpiit Singh, 15 2}, L. B,, 49, approved. 
Meld \SIitTEE, J., dissenting), s. 1 of Act IX 
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ACT— 18'i7— IX-coiiciia/c(/. 
of 1817 ropeuk'il ovurythiiig in t!u> Ec^^ulfttionu which 
cmvcletl hy whsA olhcera iviitl how Uoj invcAlon of 
Hobility to usacissiiient i>hoiilil bu Ivicil, aiul therefore 
twk uwiiy from CoUcctors lunl Uonrils of Ituvciiiic 
!he power of ^iviug ivuy bimiin^' tlccibiiiu on the point, j 
Jlcld also (Mirn'.u, J., lUsbontini;) that Uio effect of ! 
the Words “ shall bo final” in a. 0 was to make ! 
tlio assejsincnt final in every case in which there was ' 
jurisdiction to umCsi!, but to kavo it opeu to the Civil i 
Courts to iiuiuiro in each case whether there was such i 
juribilictioii, or whether thc lauds awetsed were liable [ 
to assessment, i'.r Jlirxr.i:, J.— S. 1 has not i 
abolished the judicial functions of the Uevenuc . 
authurities under Ue.;ulution II of ISl'J ; all that has ■ 
Ifcen ubolbhed by tied section arc jt lie Iribunal.t con- 
stituted by Kcixulatiim III of 18’d8. /Vr Mirriiu, . 

— The pruceedin^s of the Uevenuc authorities under , 
s. 0 embrace an imiuiry upju two nuestions, n’r., 
thonucstion of the liability to assessment, and the rate , 
of assessment, and under the express wordiui; of the | 
section the finality attaches to the whole order of the i 
riudder Board of Bevenue. F.vit.vuiDANSiiS.t UltOfJt j 
V. op St.vtp poit lyui.v i.v Cot'A'cir, j 

[1. L. E., M Ciilc., 07 

JfeW, on apjical to the Privy Council — 

A review of the legislation anterior to Act IX of 1817 
shows that whilst it was intemleel to liring under 
assessment lands not included in the permanent settle- 
incut, whether waste or gained by alluvion or derclic- , 
Cion from sea or rivers, yet all such lauds as were 
comprised in permanently-settled estates were to be 
vig>)rously excluded from further absessment. Lauds 
included in the permaueut settlement having after- 
wards been covered by water, and having then been 
formed again ou the samo site, htdd not to be lauds 
“ gained ” from the river by alluvion or dereliction 
within the meaning of llcgulatiou II of 1819, that 
expression being confined to meaning lands gained since 
the period of the settlement. The effect of Act IX 
of 18-1-7 was merely to change the mode of assessment 
in the case of laud already liable to he assessed under 
legislation in force when that Act became law. It 
was not the object of that Act to bring uuderliability 
laud re-formed ou the site of laud previously lost, 
within the area of a pennauently-settled estate, the 
revenue upon which had hecu paid without ahatcuiciit 
fainee tho permaueut settlemeut. Where au order of 
the Board of llovcmie, pnirporting to be made under 
Act IX of 18-17, subjected laud included in the per- 
maueut settlemeut to assessment, — ifeW that the Dis- 
trict Civil Court Iwd jurisdiotiou (which, therefore, 
might he invoked as a matter of right) to eutertaiii a 
suit brought by the luudowuer contestiug that order, 
aud to declare it unauthorised by law. SECiiEiAJiy 
■ OP State pob India c. Fahahidannissa Beguh 

ri. L. B., 17 Calc., 590 
Jj. E., 17 I. A.. 40 

1847— XX— 

See CoPXBiGHT . I. L. B., 13 Bom., 358 
[1. L. E., 14 Bom., 586 
I. L. B., 19 Bom,, 657 

See LiinTATioN Act, 1877, abt. 40. 

[I. L. B., 3 Calc,, 17 


ACT-l847~XX-fonc(«(/c(/, 

See Sieved Cause Coubt, Mopussii— 

J UIUSUICTION— COVTUIOUT. 

[L L, B„ 6 Calc,, 400 

1848-1— 

See Oppesci! devobe Pe.sae Code caue 

l.SXO Ol'EB.ITJON, 

[5 W. B., Cr„ 8 ; 1 Ind. Jup., K. S., 97 

- XIII- 

Sre SuitVEV iVw.VKU , 23 W. R., 173 

1. • Award — fJeehian'oit non-aiipcar’ 

uidV «/ jHirtii' 4 , — Act XIll t'f 1848 “for the 
greater security of p’sscssiry tifles iu the Presi- 
dency of Bengal, derived from awards made by the 
revenue authorities under Bcgulaiioii VII of 18E2, 
Itcgulatiou IX of 1SE5, and Begulatioii IX of 1893 
of the Bengal Cede,” by s. 3, enacted that no 
suit bhould be entertained for contesting the justice 
of any award e>f tbe revenue authorities under any of 
these Kcgulatbms made after the jiassiiig oft the Act 
after the expiration of three years from tho date of 
tho final award. A suit for the amendment of a map 
was referred by tbe Deputy Collector to au Amcon 
for the purp.:,e of a local investigation, and the Ameeu 
r, turned that, ncitlier of the parties appearing before 
liim, he was unable to make the investigation, where- 
mxm the Deputy Collector struck tho case out. 
Jltid that this was not an award withlu the lueaniug 
of the Act. Gomxt Koodsee- Cjiowdubv c. ILvaitu 
CuuNDEB Ghosh . Marali., 323 

2. ~ Iu order to apply 

the provisiouB of Act XIII of ISIS iu regard toliinit- 
atiou, it was uecees.vry to show that there was an 
award, I'.o., an adjudieatiou after a conteutiou between 
tho iiartics before the survey authorities, IIubbee 
lIoHUN Thakoob e, Andbews . "W. B., 1864, 30 

Suit to assess laud — 

Soundarj suit. — Aet XIII of 1843 did not apply to 
bar a suit to assess land us rent-paying. A decision 
iu a boundary suit decides only the (jnestiou of right 
to possession of the laud, irrespective of the right to 
assess. JiAuoJtED sVii Khan Chowdubp v. Jadub 
C uuxDEB CuuoiCEBBUXTP . BT. E., 1864, 60 

4. Awai’da made by Collectora 

—Benff. Begs. VII of 1823, IX of 1825, and IX of 
1833. — Act XIII of 1848 was limited to awards made 
by Collectors uuder Bengal Bcgulatious VII of 1823, 
IX of 1625, and IX of 1833, which gave to the revenue 
authorities judicial power to determino questions of 
possession aud other matters with a right of appeal to 
tho regular Courts agamst their awards. An order of 
the Collector for tho mutatiou of uames iu tho regis- 
ter is uot an award of the nature eoutemplated by 
the Ecg\dation XIII of 1848, aud an appeal from it 
was uot subject to tho limitation of threo years pro- 
scribed-thoroby. Jewada Buksh t. Dhabuh Singh 
[10 Moore’s I. A., 5U 

6. Settlement award — Suit to set 

aside. — Act XIII of 1848 applied only to suits for 
contestiug the justice of au award as hetweeu tho 
couteudiug parties, and uot to suits for tho jmrpose 
of ameudmg a settlemeut aud establishing the rights 
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ACT — 1848— XIII— 

of perions who were not parties contestmg between 
themeelTes before the Collector, Equitl Eisbbk 
SCBKnCL V, BiSSONATH CHUCKEBTOTTr 

[B. Ii. B., Sun. Vol., Ai>., 3 
W. B., F. R, 128 
Ffbeeas Sihoh i'. Shib Bait CnusuEa Muddfl 
Q3 W. H., 165 

6. Tbakbaat award — Beny. Beg. 

IX of 1825 — Act of 1848-~Bitdence of J>o** 


sion. PBasi.ai> Sbk v. Bajeudba Eishob Siv'dH 

[2 B. Ii. B , P. C., HI 
12 W. B., P. C., 6 
7 ‘ . under BaU- 

• rtor nndcr the 

> . in the meaning 

43 only applies 

to awards made by' the revenne authorities under 
Bcgulationi VII of 1822, IX of 1825, and IX of 
1833. Friioo Box v. Qbeebqabee Sirob 

rw. B,F, B.12 
lind. Jur.,O.S.,6 
S. C, Gbesssabeb Siboe V. FniToo Bor 

[Marsh., 37 

8. 1 Order of ColUcior 


yebs of the order, UonsooaooDFH Sinoh «. Fda. 
iSB Bfixfb Pafi . . W. R., 1864, 140 

0. — Order of Collector 

rejecting claim to alluvial luiuf.— Tbo order of a 
Collector rejecting a claim to alluvial lands on the 
ground that a settlement of them had already been 
concluded, was not an award within the meaning of 
B. 3, Act XllI of 1848 Shfbat Soootekt Babsb 
f. The Gotebkmeki: . . . 7 W. H,, 42 

10. — - ■ Rejectiovof claim 
li/ turvey ofker.—The rejection by a surrey t>fficer 
of a claim because it had not been brought forward 
sooner, was not an award within the scope «f the 
special limitation of Act XIII of 1848. SSAua 
SooaDEBx Dibee v. Fbosoeeo Coouab Tasobe 

[1W.B„114 

11. ' Award adopting 

order tinier Act IT^ of fS40.— An award of survey 
authonties adopting an Act IV order was not illegal, 
and was consequently governed by IimitaUon under 
Act XIII of 1848. Bauquiit Nau Chowubbt r. 
BURODACHtrEN B03B ... . 1 W. R, 120 

Order of Super- 
intendent of Surrey striking of appeal An order 

of a Superintendent of Survey striking off an appeal 
was not an award within the meaning of Act XIII of 
1848. Shau East Bahbsjee t-. Oopal 
Tagobe 1 W. E., 328 


ACT— 1848— XIII— co«cf«*i. 

13. — — Order of Com- 

mttaioaer . — Nor was the order of a Commissioner 
Btnkivg an appeal off the file. Jakokee Chow* 
hkbaees c. Dwabkawath Chotohet 

[1 Hay, 653 

I^AAi Gofax Box v. Oua Soonbbx Dasbee 

[2 Hay, 41 

14. Deduction for disability, — 

Ko deduction on account of minority or other legal 
disability could be made from the period of Iimitatiou 
prescribed by Act XIII of 1846. Mobhoosooiihk 
S lHOH «. Fdexbe Bfelfb ?ATII> ' 

[W. R, 1864, 140 
Hfbo CsraUEB Chowbhet t>, Kishen Coomae 
Chowdhbx .... 5 W. R., 27 

The limitation for awards made under Bengal 
IlcgnlatioAS VII of 1822, IX of 1825, and IX of 
1833, was afterwards provided for by Limitation Act 
XIV of 1639, B. 1, cl. 6, and Limitation Act IX of 
1871, scb. II, art. 44, and is now contained in 
art 45 of sch. II of the Limitation Act, 1877. 

1848-XVIII— 

See Atpsaito Pbitx Council— Cases ce 
WHICH Appeal ueb ob hot— Appeal. 
ABIE Obebbs . 6 Moore’s I, A„ 490 
See Kawab op Sfbat . 12 Boxd., 156 
[I. L. B., 12 Bom., 406 

XXI— 

Set COHTBACT — COMISACT POB QOTSBH- 
UEKT SeCUBIUBS OB BHABB8. 

[Cor., 1:2 Hyde, 121 
See COHTBACT — WAQSBIHa Contbacts. 

[1 Ind. Jur., O. S., 128 
1 Bom., 34 
12 Bom., 51 
I. L. R., 0 Bom., 353 

5 Moore’s I. A., 100 

6 Moore’s I. A., 251 
See Ihtebest — Ouiaaios lo suphlaie 

POB, ETC — COHTBACTS. 

[9 Moore’s I, A., 256 
iSes PBISerPAL AHD Aoehx — Authobitt 
OP Agents . . 1 Bom., 34 

See PEOiassoBX Note— C oHsiKEEAWON. 

[8 Bom,, A. 0., 131 
See Taei llAinii Chiitis. 

[8 B. Ib R, 412, 416 note 
See Tbotbb . . 6 B. Ii. B., 581 

_ 1840—1, 8. 9- 

See ConnenOH 5 Mad , Ap., 13 

VI— 

See Cases undee Peksions Act, VI op 
1849. 

XI- 

,Ses Mahpamfs . 11 B. Ib B., 250 
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ACT— cos/iJiiif;/. 

1850 -IX— 

See CoxTuAcr Act, a. "7. 

[14 B. B. R., 70 

CAar.s r:<iii;u ^?3iAi.t ('.WsV. Coinir, 
I’liKaiuKSOv Tv)\VNa. 

3, 32- 

Sct’ Faktiks— I’AUT iri to Scitj— Ltoaca', 
Suit tou . . 13 B. L. K., 1-12 

a, SS- 

SVe Hah-mumt . o B. L. R., A\\, 31 

XVIII- 

CAaEi r.viin: Jcoicur, OmcKiis. 

LtAIItl.lTV ov. 

XXI- 

Sc- lIiKDU Law- G uAuprey— K ioht ok 
G rAisPiA.ysJtju . I. L. E., 1 All., G-iD 
Casks uvora lljyrr Law- [ yjtKuiT- 
ANCK— DivKsnyo ok, K.yci.r.'^ioy >i:oAt, 
.cyp FouTr.iTuur. ov, lynKiiiTAycc. 

.iVc Iltypu I,AW--2fAiyTi;yAyoK -lliouT 

TO lL\t.yTr.yAycr.— \S'it’ow. 

[1. L. R., 1 Bom., 559 
5(>? Cases rypi:i! IIixpu Law— Widow — 
DiSQUAurpiCATioy— UycitASTiiv. 

XXVI— 

So; CoMB.vY RiSTjiicr Mumcii'.u, Act, 

is:o. 

XXXI— 

Se? Sadt— RE ori-ATioys -ckd -Acts hk- 

T,.CTiyO TO — UOMUAY. 

.SEyTr.ycE— llITKISOyjIKNT— 1 MPEI- 
soNAreyT ly DKFAri.r ot riyi.'. 

[6 Bom,, Cr., 61 

XXXTV— 

. Sirf llnyo. Rko III OP ISIS. 

[6 B. L. B., 392,459 

XXXV— 

See ArrEAi, rv CsrsnyAi. Cases— Acts— 
BoJiBAY Ferdies j\CT. 

[6 Bom., Cr., 45 

See Feebies Act, XXXY op 1S50 (Boii- 
baa) , . 3 Bom., Cr., 41 

See 2rAGisrp..\TE, JuBisDjCTioy of — 
SPECTAi Acts— Act XXXV op 1350. 

[3 Bom., Cr., U 

XLn— 

See Raiewat CojrPAyr. 

[10 B. L B,, 241 

1851— vin— 

See Cases tsdee Toees 

xn— 

See Madeas Towy LAyo RETEyuE Act 
[I. Ii. E., 22 IVTacL, 100 


ACT'--t‘o(.?t<ii,fiL 

— .—..1853 -XI— 

yVi- Bombay REVEyvE JraiSDicrioy Acrr, 
1S70, s. -l . L Ij. E., 13 Bom., 442 

See LvaJI Co,M.MIS.SIoyEE. 

[10 Bom., A. C„ 471 

I. Ii. B., 2 Bom., 529 

See JuKI.SrMCTIO.V 0? ClTTE COURT— 
CVSro.MABV I'AVJfE.'Ti. 

p. L. B., 16 Bom,, 649 

See Jcuisjilcrio.y OP CiATL CoCET— B eET 
.OP REri.yrr. Suits — Boiibaa". 

[I. I,. B., 13 Bom., 442 

Attachment under— 

See Li'iiTATJoy Act, 1S77, Aet. 11-t — 

APYEiESi; I’OSrESSIoy, 

p. Ii. B., U Bom., 222 

XXV, a. 1— 

See LlMITATIOy ACT, 1S77, AST. ISO 
(JS50, a. i;>;. 

[B. Ii, B., Sup. Vol., 508 

3 . 2— 

See Li-MiTATtox Act, 1s77, art, 179 
('>59, a. -0) -Stet i.s- .up op execc- 
iio.y— S uits aed oteer procsepi.sos 
BE PECn.-.E-EOEPER . 10 W. E., 801 

1S53-VTI— 

See -M.cgiste.vte, Ju.niSDicTioE op— 
OksER-U. JrRISPICTIOS-. 

[6 Bom., Cr., 14 

XV, 3.6- 

See Pr.ivr Cour-ciE, Practice op — Resto- 
lEkTioy OP Akpb.ve. 

[0 Moore’s I. A., 28 

— XIX— 

See Su.'EMoy.^, Service op. 

[24 "W, B., 72 

g. 28 — 

See WlTEESS — Crra. C.V3E3— Depauetiso 
IV iTXESps . 1 B. Ii. E., A. C., 186 

— - 1854— vn— 

SVi’ ExTR.u)rnox , 8 Bom., Cr., 13 

IX- 

See S.CEE TOE Arbpaes op Retesue — 
Seiti.vg aside Saxe— iREEGUEAEirr. 

[9 Moore’s X A., 26S 

XVH— 

See Post Oppice Act, 1834. 

xvni— 

See Cases uxpee Eaelwax Act, 1854. 

See Cases uedep. Ratewat CoitPAirr. 
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ACT— con^(»u«(f. 

18B5-II- 

See Etidehce Act, 1855. 

VI— 

See MoBTGAaE—EBDEirPTroN— R ight ot 

BEDBUFTIOy. 

[1 Hyde, 289 : 1 Ind. Jur., O. S., 128 

• ^VII— 

See Execctios op Decbee — Eppect op 
' Cbangs op Law pe!«ei(.o Ezbchtion. 

[Eouxke, O. C., 59 


ACT— 1866-XXVni —concluded. 

See IKTEEEST— StIPCIATIOPB AilOTJUTIKQ 
TO TEHAIXIES OS OIBEBWISE. 

[ 6 N. ‘W., 368 
10 Eom., 882 
12 B. L. B , 451 : 20 W. B„ 317: 
• 21 W. E., 352 

12 C, L. E., 161 
I.L.E,13 Calc, 200 
L li B , 14 Calc., 248 
I. L. B , 26 Calc , 300 
2 C. W. N., 234, 333 
See LiiiiTATiow Act, 1877, aet. 132 

[I. Ii. B„ 9 Bom., 233 


SuPEISTEhCB MOKET. 

[Boiirke, O. C., 59 



See Adotpibtbaioh OcsEBAt’a Act, 1855. 

XI, 8. 2— 

See Saib j't Execxttio.s op Decbss— 
Szximo Asms Saxe— H iGnia op Pbb. 
CHASEBS— CoarPEKfUTIOK. 

[Bourke, 0. O., 169 


See ABATSUsai op Suit— Suits. 

[I. I,. B., 13 Bom., 677 
See BionT op Spit— Ikjueijs, Spite bt 
ADD AOAINST BBPBBSBaiATirES OP 

seceabss pon , i r , 261 
[2 N.W.,103 
lUarsb., 344 

XJII- 

See Dawaoes— J lBAspjiB a«p Assess* 

3IEM OP DaMAOPS— TOKTS. 

[7 Bom., O, C., 113, U9, 120 note 
8 Bom., O. C., 130 
I. H B., 1 All , 60 

See NeoliO£>ce. 

[I. Xi. B., 16 Bom., 254 

XXII— 

See Magisteate, Jubiedichox op — Spe- 
cial ACTB— Act XXII op 1855. 

[5 Bom., Cr., 14 
See Post op Calcpita., 

[Bourke, O. C., 41 
See Shipping Law— Coliision. 

[Bourke Ad., 1, 15 
Bourke, A. O. C., 87 
6 Bom., O. C., 98 

^xxvni— 

<Sf#'CASEa UBHEB HiKDU LAW— UsUST. 

. See Intbhest — Ohission to sripuLATE 

POBOB STIPUXATEDTIME HAS EXPIBEIt 

Conteacts . 4 Bom., A. C., 202 
[L Ii. B., 3 blad., 126 


See llAHOUEBAM Law— USUET. 

[5 B. Ii. B., 600 : 14 W. B., 308 

XXXVII— 

See Appeal in Cbiuinal Cases— Acts— 
ACT XXXVn OP 1855. 

[17 W. B., Cr.. 11 
I. L. B., 12 Calc. 536 

See Hiaa Coubt, Jubibbictiok op— Cai- 
criTA— CiTiL . I. L. B., 3 Calc., 288 
[1. L. B„ 10 Calc.. 761 

See SONIBAI pEBOUKHAHS SSTTLBUBKT 
Regulation I. L. B., 7 Calo., 876 
[I. L. B., 18 Calo., 188 

See Scbobdinats Jusge. Jubissiciion 
op . . • 6 C. L. B., 126 

See Tbansfbb OP CBimsAi Case— Obn*- 
SBAi Cases . I. L. B., 18 Calo., 247 

1856-IX— 

See Rnx 07 Lauino . Q Bom., 321 

XII, B. 3— 

See Minisxebial Oppicebs. 

[17 W. E., 226 

XIII— 

See Police Act, 185G. 


XV— 

See HiNLU Law- Maebiaob— Validitt 

OB OTHEBWISS OP HaRBIAGE. 

[I. L. B., 8 All., 143 

s. 2— 

See Humu Law— iKnEHiTASCE-DJTEST- 
nfo OP, Exclusion peoit, and 
POSPEITUBE OP, Inheeiiavcb— Mae- 
BIAOE . I. L. B , 19 Calc., 289 
[I. Ii. B., 22 Bom , 321 

See HiNBU Law— Eetebsionebb— Ae- 
BANGEMENTS BETWEEN 'WlLOW ANU 

ReteesioneeS , _ , 1 Agra, 140 
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ACT-lSGa ■' XV-r^ li.-f.. 

*v.. Hi;.r;r ).v.v- Wr.«i”-l»t-5r.u,{* 

t : c ,\ 4 ; V,. i -- i 5 r • w I n ; . j V f t . 

[2 H. L. r>.. A. C., 100 
11 w. n., b:i 
L L. li,. H IJorn,, 110 
1. n., 11 AU., yyo 
L L, u., Uti ISom., a-Jl 
I, U ll .lio Alt. -liU 

Sff C.rAU! — 

(1. U It,, -i Alt. 105 


ACT- 1007- XK.V-(-iw.:l-.Jch 

■ uiJ, 1, 2, Jiud 3 

ijr.'ti 'i Ti;*' Ti'.Jns ini. ri. .U(- XXV nf 1^57, 
•' iil Tci'T J | 'li-.' 

iinnii i’i t. », a. Si.',! ,•.» t i »;,.•> tA iii‘-;t:ay 

if.;!,;; i,^»! lit i- i. iiX'ff fJtXh r. AH!a Kuv^ 

Ca a lu It, 83 : 17 V/. n., so 

• l85y-I iCofsipuhory Latoiir, 

JiCvUv-nn; 

.■•V* .Mi'iiijv. i;-s, JfT.iiltrfff/.C f.n'— 
Ai I 1 >'n 

[4 XCut, Ap„2l 


a. o— 

J t iilai'U < '? I, 4»5i' 4 i-'CiiT*— • 

CA. -.a . . I. a 15., 13 M..<t,203 

XXI- 

4 L lac.'ja .Ur, 

1857-11- 


■."r- luiMHAV rssvj-ntv Act. 


iri- 

Sff CATTU4 'l‘ur.5r.\;s Act, lit?. 

-VI- 

Sti AuintaAriotf- 

>rrci,4t. AcT.i. i;:c.~-.Vc;' VI i,? liA7. 

•''V,- AC'^fjrittvS Act. lr'57. 

.'■Vi' M.vM'.KtUM 2 lucl. Jur., N. 8., 214 


VII- I 

.in CoU-ixTcii . . 4 M;kL, Ap., 1 • 


,'^tf Kiiuvi-iTCui: 0? I'aorK.TTV. ! 

[8 B. Ii. n., 83 ; 17 W. R., 80 i 
2 Ijjd. Jur., K. 8., 124 

.'Vf Hindu L.vw— I;{ iii:aiT.\;*Ci;~lKr.4iiT- 
IDIK Piu iTuTV I. B. R., 17 All., 450 
[Im It., 22 I. A., 130 

XIII— 

csVc Oi’iuM Act. s. 9. 

[I. L. R., 2-1 Calc., 001 


xrx— 

•ine CoiTPAKlEi’ Act, 1857. 


XXV— 

8'(’e C.vsi! rsuEu Fouphtcuk of Peo- 
ruETy. 

iiee LimTATION—STATCXES OV LIMITA- 
TION— ACT XXV OF 1857. 

ns B. L. E., 446 ; 22 W. E., 17 


• a- 


•/.-s' ■-r-i'-'f .-.'s/.V-f, 


/»- ■>. — P, ■Jil.j L'l' il'ijUy I ir. 

Isl- u;. 'A‘.l u,-h tt-'V ;--iy sst 5i;<- fU.i.- ti;!;,. 
»: -.jl .yrfi ■( Ij!.-,!', j,,-.' !. i':’. ‘,tr ■•-'r.a 

U'- us 5 ;,4 ?, 3 ■ f .\cl 1 ■ £ is5S 
tMvirjs). C.'S r, 

Cl. 1^ It. d 5I.uI, IDO 

- ..Ill- 

.•V.- Ill 181.-?. 

COB.L, n.. 002,460 


.•'n Vi'.:‘.yj:Jtcr.a u? Ptcf-’.Tiitv. 

[2 Agr.i, 02-1 
2 X. W., 75, HO 

-XXX— 

Xa a.vd or Arr. 

[0 islooro'it I. A., 450 

-XXIXI— 

.'Vf ShtTuninsT—HyrucT of 
MUST . . I. L. R., 20 Cala, 732 


xxxiv— 

.'•Vc l.CNATtc . I. li. E., 7 Bom., 15 
[I, L. R., 3 Bom., 2S0 
I. Ik R,. 18 Mad-, 472 

XXXV— 

■ier .VlT’UAD— Acra— Acr X.XXV 0 ? 1S5S. 

C4C.VV.H., 520 

See Hindu Law— Inueusx.cnc!-.— D ivtat- 
INU OF, Kxctc..ii0.v ruoif, and 
K ojsFsirUEE OF, I:.Ti£urr.Lvc!:~l.v- 
s.vNiry . . I. L. R., 18 Calc., Ill 

[Ik B.. 17 I, A„ 173 
L Ik E.. 23 Calc., 884 


.ift! Cases cndke Li'Natic. 

AVi* PuiNciF.VD AND Aararr— AmiOEiTr 
OF AQENIS . I. Ik E., 16 Boui,, 177 

a. 11 — 

AVr Ol’de La-N’d Reve.vue Act, ss. 175 
.VXD 170 . 1, Ik E,, 23 Culc., 720 

[li. E., 23 I. A., 90 

a. 23— 

Sre Lettebs Patent, Hioh Couet, 
X.AV. P., Id. 12 I.IkE.,4 AU.,160 
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ACT — eontinued. , 

^1853~XXXVI, 8. 4-^ 

See .TxfDICIAt OiTICBBS, LtABItTlTOT. 

[I. L. R., 0 Calc., 341 : L. B , 0 I. A., 153 

XL— ' 


See Cases unubb Appeal— Acts— Act 
XL CP 18:8. 


See Appeal to Pbivi Cowcil— Cases is 

■WHICH APPSAI, UJS OB HOT— APPBAI* 
ABIE Obbsbs . . 14 W. R., 230 


See Ceeupicate op Asuisistbatior — 
IsscB 07, AKD Bidet to, Csbtipicatb. 
L2 B. L. H., A. C , 123:10 W. R , €2 
1. li. R., 6 Calc., 219 : 4 C. L. R , 303 
8 W. R., 105 
13W.R.,110 
I. L, R.. Id Calc., 684 
See CorBT op 'Wabbs. 


[B. L. R., Sup, Vol , 109 : 3 W. R , 83 
14 Vr. R., 235 
W. R., 1864, Mia , 3 
See Cases ckbsb OcabdiaR. 

See JvtKtu. CouinssioREK. Assait. 

(.13 W. R.,424 


See Cases itrssb llAiOKirr. Aob ot. 

See MIROB— LtAStUTT O? MiROB OV, ARO 
siast M, SRPCBCB CORTBACTS. 

ri. L R.> 3 Aa. 852 
IC.W.N.,463 


See UcROB— C ases cdbsb Boubae Uirobs 
Act (XX 07 1664). 

I.L.R,16Boia.. 259 
See lltROB— CcsTOsr of Mirobs. 


AJ. Xi. «.» A»p., 

13 W. R., 112 
23 W. R., 340 
lew. R.,333 
L L. R., 12 AR, 213 
See Cases vrbsb Uirob — Bspbsssrta* 
TICK OP UnroB is Sens. 


See SUAU Cacsb Covbt, Mopcssil — 
JcBisBiciioR— A ct XL op 1858. 

[16 W. R., 360 


Certificate under — ' 


See Etdercs Act, 1872, s. 35, 

[L L. B., 17 Calc , 849 
Z.L. B., IS All, 478 

L s. 3— Application of Act— 

Hindu Z-ato-^Pover to deal tftlA mtnor't propertif 
wtiout certifirale oj aiiminiifration.~S, 3 of 
Act XL of 1858 docs nrt preclude the nsttirii) and 
legal fuardian of s'Hiadu minor frcia dealing »ith 
the min'r’a property by mrrteag^ rr (thrrwiae, 
^thjn the hiTiita all ^ved by the Hindu law, nitb'nt 
hsTing acquired a certi6cate of administration ftWD 
the Civil Court, Hbit Sihoh t>. ThaSOOb StRon 

C4N.W„67 


ACT— 1858 — ^T. — conltnved. 

2. 1 Hindu and .Va^o* 

medan L/rrr.— There is no indicati n ulmtci it i > Act 
XL of 1858 cf any iiitoiiti n to alter <v .liT'ct any 
pnsinon of Hindu rr Mah medan li« ast> i n inli-iiij 
nho do ort asflil thrnis'hfs <f the Art The so pe 
of the enactment U mrnly t"* rcun \p lo, LI vtiie pr - 
hibitions, to c-nfer e\pr(S6lya cntiin jiirisdicti n, 
and to define exactly the p siti n cf th sc vOi < aiail 
tbcBuelves of, or are broneht under, the Act, Icaiing 
persons to whom any existing ruirs of la'i apply 
unaflect^. Bau ‘CbeRbsb CHuCEEBarTiT r. 
BftOAOHATH MozpubaS , I. L. R , 4 Calc , 023 
[4 C. L. K., 2i7 

8> ■ Sfahomeri/rn Lnw 

—Act XL of 1858 comprises the rases of all '> iu’^rs 
not under the Court of Wards and mt bring Furo 
pean Bntbb subjects, aud acts iTrrsprctiie rf the 
Mahomedan latv. ubich can be no guide to the Cnil 
Court in determining whether an ap|dirant slirutd cr 
should not have letters of admisutrati n, Aeima 
Bibbe V. A2BBJI Sabbro . , 0 W. R., 334 

4. — ' ■■ ■ , — ilnhomedan LniSt 

—Act XL of 1858 ftuthrrires a Criirt to select a 
gnardiaa inrceprctii g rf the Isu rftlip psitirs {eq., 
MabooiedAn law), but drrs net prevent the uLctl n 
of a goardim indicated by inch Uw If he he a fit 
penOB. hloaPRRPMr Bsopu c, OrwrrTOOvii«a 
(13 W B,<:64 


UAH Oahsoolt t. Babha’i Chvrdeb Rot 

[8W.R,273 

L — B, 3 — Application for c»rtl« 

fleate — Form of applicattnn.—Aa apphcali n fcp 
a certificate under Act XL of 1853 need not refer to 
the estate of the deceased, but ought merely to set 
forth that there is property to which the minor is 
entitled, aud of which the applicant cUimt the riglit 
to have charge. Eoosoou Kautreb DraBs v. 
Cherpbb Kart Mooeebjbb , 23 W. R , 348 

.1 'Srtny no 

• • • ' r s. 3 of 

r the ad. 

• ' . be issued 

• ■ rrspcctive 

1 ■. I ■ .AJVASAIR 

0 W. R., 582 


p-int of attaviiiiff the ace of ri idem uiiIm wHrr 
parUcular circumstances, as where Miy great wc-il* 
ncis of mind ii proved, or where it u shown that 
there U some absolnte necessity for making each 
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act — 1858 — ^XXi — continued, 

order. Ik tiii! JtmEU oi' tug oi* Na* 

ZIRDK. MnilAMDEG t’. NazIUON' 

[I. L. Tl., 0 Oalo.. 19 
0 C, li. K , 310 

4. — 21 i n r i < V • 

2fajor{ffj Act (IX of 187Sj, s 3 . — A cetUflciilo 
of gunrdiaiiiililp under Act XL of 1S5S takes c/V'cct, 
not from tbo date wlion it is applied for, unr when 
nu order panting it ia pnased, but from tin* date 
when it ia actually issued. Therefore, where an 
application for a certificate was made in 1S77, and an 
order granting it was passed in Deeeniber 1879, Imt 
the ccrtificato was not issued until December 1831, 
— that the minor, in respect of whose property 
tho certificate was applied for, who had between the 
date of the application and (he issue of the ccrtificato 
attained the ago of 18 years, and bigned a promissory 
note, was not entitled to take advantage of s. 3 
of the Sfajority Act, 1875, and set up the plea of 
minority as a defence to a suit on tin* note. Stoi'iies’ 
v. Stepoek , . .XL. H.. 0 Ciilc., 001 

[13 C. L, R., 430 

Affirming on nppe.al the decision in the same cas'*. 

[X L. R., 8 Ciilc., 714 
10 C, L. R., 533 

6. Ouafdiaii, Ap- 

pointment of — Period from which appointment 
dates. — Tho making of an order app''intiug a guar- 
diau under Act XL of 1853, and not tho Bubscejnent 
taking out of the certificate, is that by which a guar- 
dian ia appointed of tho person and property of a 
minor within tho meaning of b. 3 of tho Indian 
Maiority Act. CnoKEE Moi .ToiiAnv r. BnoJOV.VTn 
Roy Chowdhey . .XL. R., 8 Calc., 067 

[U C. L. R., 315 

6. — • Period from which 

authorito of pmrdian dates - Court Fees Act 
(VII of 1370), s, G.-S. G of the Court Fees Act 
(VII of 1870), which says that a certificate under Act 
of 1858 (among other docuraentsl “ shall not 
bo filed, exhibited, nr recorded in any Court of .lustioo 
or received or funiished by any public onicer,” unless 
a certain feo bo paid, means that such ccrti^cate can- 
not come into existence until the persou who has the 
permission of tho Court to obtiiiu it dep"8it8 tho 
requisite amount of stamp duty. Independently of 
this section, however, the preparation of such a certi- 
ficate after the order granting it is not a purely 
ministerial act ; it must then be applied for by tho 
grantee: and it is from the date of the certificate 
beincr actually taken out, and not fr-'m the date 
of the order gi’antine it, that a guardian of the 
person and pr''ppvtv of a minor is to be considered ns 
appointed under Act XL of IBS’. Wlieve, therefore, 
on a petition for such a certificate by an order 
was made that the “ application be allowed,” and in a 
suit on certain bonds, in which suit the minor in 
respect of whose person and property the petition frr 
a certificate was made was a defendant, he was 
represented by by whom no certificate had been 
. actually taken out. — Veld, in a suit bv the min-r to 
set aside the decree as not bmding on him, that rvith- 
out the certificate J had no authority to appear 
on behalf of tho minor, and the latter, not having 
been properly represented in the suit brought against 


ACT — 1853 — XL — continued, 

him, was entitled to have tho decree set aside. 
fif,'phen V, Stephen, t. L. It., 8 Cato., 7 Id, and on 
appeal, I. L. It., 0 Calc., 901, fnll iwed. Ohniisa 
Mul Jnhurjl v, lirojomlh Rop Chnuvthry, I. L. R., 
8 Calc., 967, dlssonted fwin. Sahai N.vkd v. 
MuNTrKiuAAt Mauwaui . 1. L. B,, 13 Calo., 542 

Held, h-'wever, on appeal by tho Privy Council 
roVi'raing the above dccialon, that, when a Court to 
which application has I'ccn made under s. 3 of Act XL 
I f l‘-5S for a ccrtificato has adjudged tho .anplieant 
entitled to have one, he then sulMtantially obtains it, 
'•Ithouvii it may not he drawn up or issued at tho 
Ume. Having obtained sncli an order, ho has in snb- 
staiico eoniplied with tlio terms of the Act, in tho 
same way as when a plaintiff ha* judgment tljat he 
shall have a decree in hbs suit, it mav be said tliat 
he has then fihtalncd his decree. Therefore, when a 
minor had boon represented in a suit ^y a person 
who bud obtained an order for a certifleto under 
s. .1, but Ii.ad not had it issuetl to him, the absence 
of a certiaente was held to bo net such an irregularity 
as entitled the minor, on coming of aoe. to have tho 
proceeding' set aside on the ground tint ho had not 
been prnperlv n'prcsonted. Mpokiram ItlAitWAiii t*. 
OpIlOAU-U NAKB. LIAKUT 1T083EI.V W. OUUSAIIAI 
Xakd . . , r LL.B„17Calc.,347 

L. R., 16 I, A., 195 

7. Oiiardian-r-2I{- 

iiorify — Suit hy minor — Certifleate of Administra- 
tion. — IVhonevcr an application is mado for the ap- 
pointment of a guardian under Act XL of 1858, and 
an order is passed appointing a person to bo guardian 
of tho minor, even though no certificate be taken out 
by the person so appointed, tho minor becnnios a u-ard 
of Court, and the perioil of ills minority is extended to 
21 years. Stephen v. Stephen, I. L, It., 8 Cate., 714, 
and on nppc.al,7. L. R„ 9 Calc., 901, dissented from; 
Chiinee 2Iiil .Tohary v. Prnjnnath. Roy Chmrdhry, 
T. L. R., 8 Calc., '%7, followed. Gnian: Chukdeb 
C uosvBimY p. Abdtti, Seiaji 

[I.L, B., 14 Calc., 66 

8. — ; Appointment of 

ffuardian, without proof of Certificate heing talcen 
oni — Presumption as to reguiariii/ of proceedings — 
Ecidenae Act (lof 1872), s. 114, {ftns. (e ). — Inasnit 
by a puisne m''rtgngce against the prior as well as the 
subsequent mortgagees and the mortgagor’s representa- 
tive it was found that the prior mortgages were execu- 
ted when the mortgagor was over 18, but under 
21. A guardian of Ida person had been appointed 
under Act XL of 1853, bnt there was no evidence 
as to whether a certificate of administration had also 
been granted under that Act. The pri”r mortgagees 
thereupon contended that under Act XL of 1S5S 
a guardim of the person eonld not he appointed 
tanloss a certificate of administration was also gr.anted, 
and there being no evidence of the latter being 
granted, this appointment of a guardian of the' person 
alone was u/fra vires. Held that, assuming (but 
without deciding the points th.at under Act XL of 
1858 B guardian of the person could not be ap- 
pointed unless a certificate of administration was also 
granted, an independent appointment of a guardian 
of the person may he made, and there being no 
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ACT— 1868— XL— 

'eTidence to sbow tlJ«t «nch s certificate of aJmims* 
tratton wafl not granted, the Conrt must preeame the 
regularity of the order under illus. (e) to t. 114i 
Evidence Act. Eaj CooiliBES Dassbe «. Pbeo 
Madhub Nushy . . .1C. W. 453 


of the order directing iti issue. Saiai Hand 
V. il/iinjnirajn ZTamart, I. L, JS., Cale^ MU, 
followed. NowBAT Ro? c. Lala Kebab Nath 

[L L. H., 13 Calo., 319 


a guardian who has not such a certificate shall 
be null fo^ the want of one. Sbooohcbt Kobb e. 
BossiaBT Ki.BADr Slirdii . . 3 W. R., 331 


C 14 W. R., 463 


«• . j 

uad»ActXLofl8S8 aCourtmayrefoseto Iieareven 
a patunl guardian a« of right \tlien the Court, 
in' the^ezcrcise of the discretion rested la it, dors 
hear him, the absence of the certificate will not 
:ts of a 

. . , • Act X 

• • <OOI>3IUl> 

. ■ ... . _ ..'.R.,Tl 



14. ■ " — ' Pemmtton to 

tue, Proof Al'hoqgh the proper and regular 
manrer of giving permission to sue on behalf of a 
minor la by an order recorded in the order-sheet, 
there is, neverthelfsi, nothing in the nature ef the 
sanction prodded by s 3 of Act XL of 1858 
which takes it ont of the general role rf evidence 
that sanction may be proved by express words or by 
implication. BnABApEBSMAO Kraw r. Tbs Secrb- 
TABI OJ Staib ros Iyi>i* 1. 1* B., 14 Calo , 

16. StHt on IthatJ 

of tn\nor-^Ptrm\t»ion tortlaUot to tve, Proof of-^ 


ACT— 1868— XL-<o«<tnued. 

Ciwl Procedvrs Code, ts. 440, 579 . — In a suit 
conducted on behalf of * minor by a relative, the 
absence of the certificate c£ guardianship required 
by B. 3 of the Bengal Minors Act (XL of 1S58) 
u not s fataJ'defecti and the fact of the Court 
allowtne sneh a suit to proceed must be taken 
as implvm:; that the neeess 'ry permission has been 
given. Eren if such permission has not, in fact, 
be«i given, the irregularity is covered by s 673 
of the Civil Procednre Code. Shaha Pert’iad Khan 
r. The SecrHory of State for Indtn tn Councxl, 
I L R.,U Calo., 159, followed. Pabmeshae Das 
e. Bbu . . . I. L. R, 9 All., 603 


irregular, aa being passed in the absence of the party 
prtmd faete principally interested. ShiaM SooxeSS 
V Naeaw Dae . . a Agra, 343 

MA»no Bao Apa r Thakoob PsEBuin 

[3 Agra, 127 

17. — — Orandmoiher.— 

A grandmother is -not competent to represent her 
minor grandson without havins obtained the certi* 
ficate prescribed by s. 3, Act XL of m53 Butxes 
t. Rcmshobebs Dtal . . 2 Agra, 273 

18. — M oih $ ft— A 

nrther may be allowed, under s. 8. Act XL of 
1858, to sue as guardian of her minor son without 
havma taken out a certificate. MimiA Thttsha 
Kooxwab f Lauss Rot . 1 W R., 121 

Oovor Chasp Jha ti. DanxstoSBB ' serA 

rSW.B., 183 

Baudbux Doss v. Ram Rtjttos Dott 

[10 W. R., 425 

19. Orox'nd for d,n» 

mxftnl of tviipn a Court of fir*t instance 

allows a m-ther to institute a snit on behalf of her 
minor son, the fudge on appeal has no reason to 
dismiss the suit on the technical grrunds that no 
certificate had been granted to her under s. Act 
XL of 1868. OooNOUOBEs Dedia V. Ram KovnTii 
Sandu 17 W. H., 144 

See AnzHa CainTDCE v. Tbifoora SooxptrBEE 

[23 W. R., 636 

20. S. 3, Act XL 

of 1858, gives discretion to the Court to admit a 
party to sue without a certificate. Axtod CHUifPEE 
Ohosb t^'KoJian Kabajk Ohosr 3 W. R., 219 

LrCHUBB KOOTWAS P. BHFftWAV Doss 

' [6 W, R., Mis , 118 

SaEOBUBBOT SrwOH r. LAIUEB CnowDRET 

[13 W. R., 203 

Bo^ouALLT Kesh c. HtnfflsBEssrB Rot 

[17 W. Rn 4D3 

SoBBA Kooebeb c. Hdbpet R’abaix MoBAinr 
[26'W. B., 07 
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ACT— 1383 — XIi — conUniitd. 

Si, ■ - -- jETe^ci that the 

yliiutiS, U(,t being legally or formally appointed 
niuia^er or guardian of a minor’a estate or person, 
ovas inc mp.tent to maintain the suit on his (the 
minor’s) behalf, especially when the minor’s natural 
father has been appointed as such under Act XL of 
1858, and has net been discharged from hi* ofllce. 
Set-'I. Pebshad c. Biej Mobtoj Dass 1 Agra, 36 

32. Waiver of ob‘ 

jestioii — Until of Jv.dsie . — ^That the persona -who sue 
on behalf of minors are their natural guardians ia not 
a BUibcient reason fer neglecting the directions of law 
■which require that the minora shall be represented by 
persons who have obtained certificates, or by persons 
who, when the property is of small value, are 
specially permitted by the Court to sue or defend the 
suit on behalf of minors. The fact that the defend* 
aut’8 pleader did not press the objection, does not 
relieve the Judge from the duty imposed on him of 
seeing that the minora were properly represented. 
ZoEAWAB SiNua V. Jawahie Sikqh 3 Agi'a, 167 

33. — • — - — — Guardian, — Hefei 

that the itiatitntion of a suit by a guardian on be* 
half of minors, without due authority having been 
obtained, ia illegal. Dhunbaj Kooeeee v. Eoodto 
Pebxab Smos ... 3 Agra, SCO 

[Agra, r. B., Ed. 1874, 156 

24.-; Son adopted pend' 

%»g suit — When adoption takes place while a suit 
is pending on the part of the widow and the adopted 
B u is a minor, it is necessary that he should be sub- 
stituted f.r his adoptive mother as the party pre- 
ferring the appeal, and be duly represented in con- 
f . rmlty with the provisions of s, 3, Act XL of 1858. 
CoLLSexoB, O'? BAaEinix V, Nueaes Datt 

[3 Agra, 349 • 

26. — — — Stranger. — A 

str-anger cannot bring an action on behalf of a minor 
■withont a certificate imder Act XL of 1868. Gosee- 
DHUK e. Gibwae . . . 8 Agra, 93- 

26, — — — Snrharakar . — A 

surbarakar cannot sue on behalf of a minor without 
permiBsim of the Court or a certificate under Act 
XL of 1S58, Bodh SneoH v. Loohun Singh 

[8 Agra, 220 

27. — - '• Permission of 

Co ur/.— Prom the fact that in a former suit the 
plahitifl's m ther was arrayed among the parties as 
h\B gu-AvdWin as well as fr. m the line of defence she 
then ad pted and in the absence of any evidence to 
the c mtrary, it was presumed that she had the per- 
missi n of the Court to appear and represent the 
minor’s intpr.-st in that suit, and therefore ' the deci- 
sion in tliat suit was held to be binding on the minor 
in a subsequent Bait where the same qursti n was 
raised. BosoiiALLx Kesh v, Hdhgshessub Bov 

[17W.B„492 

.2®' f. — - Suit ty unautho- 

fzid guardian.— y^uevo a person representing her- 
self as a guardian neither took out a certificate under 
Act XL of 1858 nor obtained the permliBion of the 
Court under i. 3 of that Act to appear in the 
suit without A certificate,— H jW that the minor -wa* 


AOT — 1868 — JSh—eontinued. 
not bound by any act of the alleged guardian, nor 
was he bound to sue within three years from the 
order passed by the Court uuder s. 246, Act 
"VIII of 1859, rejecting her petition oLobjectisu to a 
sale of attached property. Sbbenaxh Koondoo v. 
Hubbeb Nabais MuDDcros . 7 W. B„ 399 

29 . — — : ^ Beng.Reg. K of 

J7i>3—Suit on behalf of minors. — In a case in which 
Eegulation X of 1793 has no application, the Court 
may, under a. 3, Act XL of 1858, allow , a friend 
or relative of the minor to institute, a suit on his 
behalf, and where the guardian omits to take steps 
for the protection of the infant, the Court may allow 
another person to sue for the benefit of the latter. 
MoHHOo SooDus Singh u. Peixhee BuiiiUb Paul 

[16 W. E., 231 

30 . . — Guardian orneat 

friend.~ln a suit brought on behalf of a minor by 
his next friend, it is not necessary for the next friend - 
to have a certificate under Act XL of ls58, provided 
he have in fact permission of the Court to sue. Ami 
Baksh Pahie V. Jhaio Btar 

[I. I». E., 13 Calo., 48 

31. — Next friend— 

Civil Proeedure Code ( Act XIV of 1883J, s, 440 — 
S. 440 of the Civil Procedure Code, read ■with 
s. S of Act XL of l^Ss, does not make the 
receipt &om the Court of a written'permission to lue 
compulsory upon the next friend of an infant plaintiff, 
Eewaj V. MAsaxno Am . I. Ii. E,, 13 Calo., 131 

83 . Suit on behalf of 

minor — Permission to relative to sue. — The mother 
of a minor, who had not obtained a certificate under 
Act XL of 1868, instituted a suit on behalf of -the 
minor for some property of small value. She did not 
ask the Court in winch she instituted the suit for per- 
mission to institute it, as required by s. 3 of that 
Act, but ihe Court entertained it, the defendant not 
raising the objection that it had been ingtituted with- 
out permiBBion, and it was decided on the merits in 
favour of the minor. Seld that, under these cir- 
cumstances, it must be taken, notwithstanding there 
was no order allowing the m-^tber to sue, that the suit 
was instituted with the Court’s permission. Kedae 
Naxh V, Dbbi Din . . I. !». E., 4 AIL, 165 

33. — — Right of holder 

of certificate to defend suits connected with minor's 
estate, — Under s. 3 of the B.-ngal Minors Act 
(XL of l'<58), the Civil Court has no piwer to refuse 
to admit a person who has obtained a certificate of 
adminiatrati m under the Act to drfend a suit on the , 
minor’s behalf, as guardian of such minor. Baiooso 
Ua3 V. GoBtSD Shankae . 1. 1,. E., 7 AIL, 914 

34. ; Bight to defend- 

luithout certijicate — Appearance on behalf of minor. 
— No jnd^entcr order pasaed in li suit, to which a 
minor, subject to the provisions of Act XL of 1858, is 
a party, will bind him on his attaining majority 
unless he is represented in the- suit by some person 
who has either taken out a certificate or has obtained 
the permiMiou of tne Court to ,ue or defend on his 
behalf withont a certifleate. Permiaaioa granted to 
•ne or defend oh behalf of a minor, under »..8 of 
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Act XL of 185*^1 eliQtildbe formally placed on the 
record. ' Mscriuoti Disii v. JoGosiesirsx Uxau 
[I. L. B., 5 Calo., 450 : 6 C. L. B., 861 
Sm PiBiEi Sores c. LoBBAS Soras 

[I. lu E.. 4 Ali, 1 

8S, •^ennittiait to r«» 

laUie to d^«ad.~Tha mother of a mioori who did 
not hold a certidcate under Act XL of ISSSi was 
Biicd on behalf of tiie minor. She ^d net obtain 
permisiion to defend the lult on behalf of the nmor, 
Wt the Conrt allowed her to anew, r to the enit on 
behalf of the minor, ^({dthati nuder these rir« 
comBtanceB) it m ist be inferred thai- the Cmrt had 
given her permission to defend the tuit> as required 
by s. 3 of Act XL of ISSs and therefore the 
decree made agtdnst her in the snit as representing 
the minor was hin^g on the latter. JakU o. 
Ubabau CSA.SS • • I. Ifc B.. 4 AIL, 177 


Co'nit ha's t^e tallest discre ion, when the preperty 
Is of small aalue, or for at^ other safficient caose, to 
^spense with the production of a certificate. 6 bbs> 
UUKT EoOieOOO «• SOABOOA SoOitDCBZB DoSiBB 
BsrJOBVBBSE PASAtU5I0E e. SlUBODA SoOBJtCT* 
BBS DoasBE .... 8W. B,, 197 

87. - ■ — Suit on beio^fo/ 

a tinnor—Suhjtct cjf luit of mall isfus.— A rait 
can be prciecuted or defended by a relative, on 


w 3Sl.R,Ap,130 
Hbbbnseb Lai Saboo v. Baaeitieb Pebiab 
Saheb. ■ . > • IW. B., 260 


Maboued HossEQt t. Abbbb Hosbeis - 
[17W.B.,276 

1 ■ ■ 


u to the alleged fraud of the manager, and the 


ACT— 1858— Xlj—costiHusd. 
state of th" aeconnts and the assets ft the property. 
Mooesb CnirmEB Seik e. Tbs CoitrcToa of 
Dctaoetobs .... ICW. B,813 


to do with the geunineness of the gran’. Meitoch 
B rat V. GiBBow . . . 12 W. B., 101 

8. ~ ' ■ ' ■ ' Change of guff 

(ftds.— One manager cannot shift i fl the rcspi nsilility 
from himself and resign the appointment an> an thrr 
one take np t).e appiintment without the pr. v ei ns 
of a. 6, Act XL of I BA (nquiring issue tf a 
notice of such application or the tsing > f a day f( r 
the hearing of the application), being duly car.iid 
ont. JosonnuBA hoBB t>. Miscba Koeb 

L17 W. E., 8;o 

1. B, 7— Qualification for guar- 

filanahip — to ceritjltate . — It is mt the 
|»Iicy of Act XL of 18B8 to prmnt paitiisfr raper* 


2. ■ Si 7 locks as much 

to the fitness of the relative as to his pr pin* 
• 1 the nght to 

. ■ > disregard the 

rmer. Asiua 

- i- . . 9W. B,S34 

A -—■■■' - ' ' In the grant of a 

certificate to a guardian under Act XL cf iBtS, 
unlost under peculiar circumstances, fiturss it to be 
preferred to mere nearness of relationship. AuAte 
Kbaiv V. Hobzeka KiLAiooy . 0 W. H , 5-13 

4. — — ■ — — Before app inting 

a guardian the Judge should satisfy himsflt of the 
applicant’s fitness for the office. Bam Ltai Gcota 
e. Ambit Lau Ebauaboo . . 0 W. B , 555 

6. ; la appointing a 

maaagvi of aminor'a estate a Judge has to consider 
not only the nearness of kindred, bnt also the suit* 
ablencsa of the person to bo appointed. Kboopes 
hlOKBB LoaaEB GHoaaAr>ES c. Eotlash Cbuxtseb 
Obose .... 4 W. R., Mis , 23 


turn such as takes away tbs right to a ciitificate 
under a. 7. EuBCfrooi Eoeb «. Couecxob or 
Shabasas 20 W. B., 433 

7. ' ■ — Under a. 7. Act 

XL of 1^8, a person claiming a right to have the 
charge of the property of a miner by sirtue of a will 
is entitled, if the will be a genuine instrument. ti a 
certificate of administration, nctn itbstanding the (riit* 
once of a nstnral guardian of the minor in the person 
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..!» lil ti4*« iiin* 

:is 

*3** * r -*t r J ^ jj' ^ 

• f ll**? 

i jij-.img pitly. t 


hri.uijlit bch ro the Cvxin. 
xoa ur l’L-ii,x!;,‘ it 


UxliLii ItliC.'. c, Cvi,J.>..C- 

22 W, K,, -100 

2. uad ua. 10, 11', mid 12— 

ProcL-duro wh'.-ro no in.-uv relative.— TLi< 
pjv.-in* givea by m. lu, 11, .lad it; yf At’. XL v£ IbhS 
call accrue up ii the happit.iug ci the e- atiug.ucy 
which is !r.i.ati.,acd io a.'o, Kc’aci-iccij: Koi:a r. 
CotLiicioii OS' SnAUAnao , . 20 W. B., 432 

ea. 10 and 12— Power to canciil 


oertLfloate unci gruaiunothcr.— WhiathecitAtu 
o£ a uua r c,.ns;ati ia wh le . r iu p.irt. of l.iiid. cr iiay 
inti-rcbt iu Uiul. mid when such applic-tU -u is nude, 
the Ci'Urt CAti cul.i pr cced to act iu ucccrd-ince with 
the pr vibiwus of a. 12 g£ Act XL of ISiS, auti 
has no jurisdiction to grunt aacther certiticate to any 
it perbon, inch a course being ccufiucd to cmc-i ia 


IXi-Uovr r. ILliCCOilAX* il20 KCiiiiCir btCi'OU 

CIO W. R., 218 

S. — -- — C’rr'ijico/e itsdcr 

Ai! -I'A iij' JboS j;i rripiei of s'u.'rrxif of usuu (.o 
a.'ii-fi,Voi proprr'y.— UudcT iliniiu IaW, the hlter-.st 
in line* itrul [ r^perty tahui by iinia.uiuXtly- ca 

their birtii i» ua estate and intcr.il ia inuu'.Viab’D 
pr p.rty ia rc»j<cr'. of which a c.rtilicate of .lihriiuij^ 
trjti' u uud.r Act XL I t IbhS !iuy be gmntcd da.*ii!g 
the lifctiia-.' of their father. Korn r. .Vojoo* 

niiVA Hex bixiiiii . . . 3 17. "W., 01 


0. — I’ioptr!^ of Cifu'ji- 

— iikiirs if nii.-ior iii joint fitnily property under 
jiUoktharo Law . — Where the j.ilit prejwrty of aa 
uudivided jeiul family govcrue'vl by the Jlituksl-nrA 
bw is enjoyed ia its exitirety by the whelo family, and 
net ia bharca by the numbers, cae member has not 
each aa iutcrc-il tlureiu aa is capable of being takcu 
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charge of and eeparatel; managed under the prori* 
BionB of Act XL of 1&58. Sbeo Nukdcs Scigu 
t). GaiTKBa^ Eooebee . . 21 W. Ih> 143 

Ajnota Eooehee v. Disajibiib Siboh 

[23 W. B,., 206 

7. ■ f artttios.— a 

Hindu governed by the Mitahshira law, died, leaving 
two miner bobb. J and JC, and also a widow, A. 
and two miner Buna by her , the mither of J and K 
having predeceased lum. Oa J't attaming mayonty, 
the Court of Wards, which had tahen pcsBeetion of id) 
the pr..perty, withdrew from the management; and A 
then applied under Act XL of IStS and obtained a 
certificate with reipcct to the tharea of K and her 


perly obtained, M was net entitled to one. as,' no 
partition having taken place sinee B’t death, the 
property wai still the joint family property. Hoo* 
XiSB eoeb v. Eseee Psosaip 

[I, L. R., 7 Calc., 368 
i' ' • 


allow her the management until eome cauie to remove 
her wai duly made out. Nxsiabibse Leveb v. Cox> 
LEOIOS 07 24'F£B0UBBAE8 . 23 W. B, ^0 

9. Power of Court 

to limit nature or extent of property. — Where 
amansger is appointed under Act XL of 1858. the 
Civil Court hat no authority to restrict or limit, by 
description or otherwise, the nature cr extent of the 
minor's preperty. Sbeo Fbosukito CsoBEr v, 
GopalSobu .... [IS ‘Wilt., 628 

L B. 18- Power of guardian— 

Certificated guardtani- Poti'er of vncertifieated 
guardian! — Jianayer#.— The rules laid down in Act 


ACT— 1868— XZj-conttnued, 

2. — JPomr of guardian 


the Court' GopAiEABAnr Mozbaedab v. Uusso* 

UBTTT Gcpiee , . 14 B. lb B., 21 

3. ' Zlortgage hy gUar’ 

dian Without taneiioa of the Court . — Where a guar* 
di*Ti had mertgag^d certsin property of a mmor 
without previously obtaimng the sanction of the 
Court under s. of Act XL of lii53, but it wai 
found that the mortgage transaction was a proper 
one, and there had smee been a decree in a snit iu 

» I ' . ■ ► . . I 


o. GoLucK Cbbkceb Sen 

[15 B. L, B„ 363 note 

4. — Oroundtfor recall 

ofeert^ceU. — Where a guardian, appointed under 
Act Xi of i85P, mortgaged certain immoveable pro* 
perty of the minor without obtabing the sanction of 
the Court under i. iS of that Act, and it appeared 
he was related to, and jcmily bterested with, the 
minor m the management of the property,— B’e/d that 
it was not a suibcient cause to recall the certificate 
unlesi it was made clear that b the mortgage traci* 
actions be had acted b bad faith, or had ii^ured, or 
wae likely, or had intended to injure, the intereste of 
the mmcr. IK tbb uatieb op tbb petition op 
Bpsunto Coouab Gbobs 15 B. L. B., 8S1 note 
Bbotenobo Nabaus Bop r. Bpspnio Coouab 
Obobb . • .13 'W'. B., 300 

6. Salt by guardian 

tetthout tanclton (f tht Court— Invalidity ^ tale— 


RA4Eie9BK hlOOEEBJBE . 16 B. Ii. B., 350 

6. Mortgage by Admin^ 

ttlrator of a mtncr'i property— Furdaeer uith 
Tiflt of—Duitetof PurcAarer.— A mortgage 


should have the previous sanction of the Court ; such 
provisions are altogether unsuitable to the case of a 
manager entirely unconnected with the Court. Bah 
Chcbdbe Chcckbebuitt t. BaojOKAin Mozuu* 
SAB I. Ib B., 4 Calc., 820: 4 C. lb B., 247 


the morigago b that capacity,— Birfd that tho 
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dccr.T) iVi l u ji pritci'l the ;i! 'vjn pureUwA 

at, tlu* Ca iri ailc, u r hirr vcuil^v, fr.,UJ »ni‘. b> the 
uu.i r f, r r.ejv.r,.- of the pr i‘,'rly. Deal Oerr 
Siiiuo f. acaubai Uiats . I. L. B., 3 C.ila. :lb3 

'So W. IL, -140 

7 , hj C(ri%lU 

4 ).'i ‘.'I'u.'l — C,t;v.'nl. f ,tfi IX 0 / 
ISTJ, I. 'JJ. — X ta a peri ii h Uliiij; a ccr* 

tiiir.ite’ of a iuii lU'r.iii a ia r.ijnel < f the cititeof a 
lahior niuUr Ac*. .\I. i f leis « t cuhlc pr- pc^y 
hci~ )v^ia,r a* ttie the 4,«ri[ct.^a i’S the 

Civil C vsrt pr.vi,u»U u;^Viia^-.^ !• -..tit a ith rvfcrcv.ee 
t) t. i' 1 f tU.it. Act auvl i. U.I i,f the C<-:ilrjicl Act, 
even tii-tijU the m rto'-^vu! :iey w.ij jJvaaccil t> 

It pii.U'.c ivicvi'.ri! ilcoti ..till t> tive ancutf-il 
pr p.rl. (r la ule ia the nvctitt.a cf a tlcercc. 
Caiii JA.-' aisju SfaaAei Kcaa 

LI. L. R, 2 AU., 002 

3. — — — . i'^r^ Sjufr Jr^r.% 

yu - i',-.- (iAttnt. C.j'.— i’revi.miy t-> the 

puaii.; of Act Xli iii *6S. ahtre a »',jit nai 
br tvl'A hv a mi l r • a c mi-ts c,i iijtc, t i ricoicr 
pr p.rli » 1.1 U> hlijtucf Ui-i ilnriv,.; hi* mia rite, i; 
w.ii ai-.u riil.i ticuMJciit iip a th'- p'.ta'hisvr t > prtve 
tint he actiil i.i A faith i t!i.it he ma.le pr per 
ctini ri.* .i*_l- the aic.M.l;,- f r th.- t-vlei a-id had 
h'iii>;l. M-.ittl.il hiuii.U vf the nictiv.ce cf that 
ncoitaitv. .Noll- tmilir ». Iti cf that Act. the 
Ci.il C art n t . ut, hi» the p wcr. bat it b-jutid to 
C!i‘iuire iiio the circmiu'm'.icit cf each c.i*e, aail to 
dit. nut le tthithir. at a m.itUr of law atiil pnuKv.ce, 
it is ri.ht tli.it anc pr p t.d .m!c ir m rt^.a,'e if the 
niia. r’s pr p.rti thuuhl Uke pi ice i a:ui if the CVurt, 
np II the m.i ri.il» wid mf rimvti ti b.-.-.u-ht bef re it 
bj the piur.ilui. laih. s au irdcr f.jr t-iU-ra purchaser 
und. r such un 1 rdir i» lut bound to make the si-me 
ciupiir. iiUich I'.io •Iiuf.re lus lU-ide. aud to ditcruiiue 
f r hiiiis.-lf iih--th.r the Jud^-e has d- no his duty j 
pr p rh and c..uie t> a riAhl e ticluii 11. Where a i 
pl.imtitt iilli'j;i 8 fr.ivid i.r illegality q» a gr..-.u-.d fiT | 
Svttiu;; aside a sale n-ade under s. 13. the o-a-.i» I 
lits up n hlin 10 iiuke out. a priad /Vicie c.ase of fr.iud 1 
urille.aliti , and to sh iv tlut the debt, ivhirh f* nmd 
the c iisider.iti II fi.r the tile in snch case, wa* . nc fi r | 
wliich the minor was m t resp.mtible. Pfr I’UlSSEr. { 
./.-A str.ingir purclusiug jr. m .a guardbn, acting ; 
under the auth rity printed tuidcr e. 18 of Act | 
XL of IS.'jS. will be entitled to every protccli-ni fr :n 
the Courts, s-i I iig as it is not slrnvii that he acted iu 
a frandnl nt r c liusivc in imur. kiii wing that the 
debiB f' r the liiiuidati u of which the pnrchasr-iu ncy 
wiiiild be apjiliod. were net debts lawfully binding f.a 
the ini 1 r. The bur.lcn of pr of in such a case 
■w nil 1 e li aiil.- on the person seeking to s.-t aside 
the alii-iation. lint where th • p irchaa.T is hitusedf 
ihe er diti.r, and tUrr.'f re '• s the niiu-is of siitisfying 
a Court as to the i.rigin and nature of the debts and 
lio-.e tlie^ are binding < n the minor, the burden * f pr. of 
IS sh'fte 1 on the piirchas t. when the ])laintiir has 
rs-a lished .a pnmdjacte case. 'iKKllEll ClIU.aD r. 
Dclputtv Sisuh . . L L. E., 6 Calc., 363 

[6 C. L. E.. 374 

~ 7 ~ • Xfori^a^a by gaar- 

efto^ MlfaOH# rancfioM of the Court , — A mortgage 


ACT-l353-XL-Ci)afi.a)irA 

ivitbmt she iviciion of tho .rndge by a gis.ardun of 
at-jin rapp.inlcd under Act "<1/ of ISeSU abj lutcly 
V. M. and a dfcrce obui-icd upon a la .r.gngo w 
eAtcnted c-ina ji be ciif reed agahi -t toe pr p-.rty of 
Ihtf'mhi.jr. Ucciiaii HaU r. Kau Ktias:* Si.ou 

LU C. L. B., 3-15 

Laia Hcitao P-no.^io r. IJasasctu Aix 

[I, L. B., 25 Calc., 800 

— - — — Qii jr.fi'j.a auJ 

Mtn..ir— .lf>r/y.S;;e by rtrUjU-iUid yaanfwn kiM- 
i)i.i 4 ir,.e.'i'o-a of i>isSrUl Court -‘MurtjojJ cn ir.ey 
ayy/ic f fe bcsi'jM of ninOr’i rttol^ — ■'Suit 

hi t.it'Kerbe trt 1:41 te ft# aoriyait — Ci^Untr! Xct 

fix i.65.—», 13 of the UcJigal .Miners 

.\ct {.\'L of Ibis) d is net imply i!,a; ,a ftale or 
o.irtg-.go or l-aie f r nmre tha'a dvO ^oars, WC’ 
enUd by a cc.'tiiicated guardlin vdlh mt laneti m 
if She Civil C.'iirt, is illcg-il and void .i5i iHtfio; 
but the pr-tivi m.’.v.n> that in tha aliMUce tf s-ueb 
j-vneti u the C'rlilicatcd gu-udlin, wh 1 ttbeaviw 
Would leave -11 the juiver.! which the miner would 
liAvo if he were of age, chill be tvl.-gatvd to thep'.si* 
th/a which he would ‘ccapy if he l.ad bvca granted 
ssi ci.tidc-ito .at -11. If any one ch.-.c<i to take a 
m-.-rtgage or .a Ifa<e f.r a term rACtcdiag live year* 
under t c.te clrcnmiUnc-*. the iraiivicli'-a U tn the 
hv.U I f u ) cirtnltAt.- having fccca grinted. In a suit 
lirmsg t b> the gmardlau • f .a Malwm.daa mi-ncr r.r 
a decltraU .a that - mortgage dvcdex ciiUd by the 
minor’* ui Iher v,a« aull and vcid to the eitvul cf the 
minor’s »hare and f r pirliti .u and p jsswAiea of such 
»h.ire, it wa.i found llial a c nahlcrable pri.pcrti .a of 
the ta lU'vs ncoivod by the m rtgagor had bcyu 
applied f.'r the bcncllt of the min'. r's estate by dis- 
chargi-ug i-ociimbrancia imp scvl cn ii by hU ikciascd 
Cither. It oppitand that at the time of the ujurt* 
gage, the mother held a cirtillcate of gmanliaachip 
uad-r tJie IJengal Minor* Act, iiad tliat she had not 
obt.ainid fr.rm the Civil Cvmrt any ord. r a.ineti'jmng 
the m.-rtgago under s. 13 of that Act : — Held that tho 
iroiBjiin to obtain snch saacUuu did not make tho 
in.irtgago illegal or void oi iaitio, but relegated tho 
Iiartii* die p eltioii in which they would have been 
if no ciTtiileate had been granted. 1 e., that of a 
ir.«us.acti(ja by a hlahcmcAia mother affecting to 
mortgage the property of her minor son, with whoso 
tst.ite she bad no power lo interfere. Mdd tliat 
this fell witliin the class of case* in which it has bei-a 
decidid that if a peas n sella or raertgages anether’s 
pr perty, having no legal or fqnit.blev right to do so, 
and that ither beneii's by the tninsactiun, t-c latter 
c.ian -t have it set aside with .ut nuking rcstituti.u 
to the pers n whose miuoy ha- been applied f r tho 
bwiilit of tho estate. Meld th t, • ven if murtgagCJ 
executed by n certificated guarduan without tho 
sanction required by s. 18 of tlio Bengal Miir rs Act 
vvero void, ihe'sectiju did n t make them ill gal; 
and, with rcferenco to s. (55 of the Contract .Act, tho 
plaintiff could not obtain a decreo for a dcclarati-u 
that the mirtgago was inoperative as against his 
share, except on c nditi m of his making restitution 
to tho extent of any moneys advanced by tho defend- 
ant under tho mortgage-dec-d which had gone to tho 
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ACT— 1868— XX>—oon<i)iue({. 
benefit of the plalatiS’s estate, ot had been upended 
on bis nuLsten'iuce, educdtLn, cr marriage. Maiyt 
£ara v. Tata Singh, 1, L, £,„ 3 J.U.,ta2, disUo* 
guishcd, Sarat Chander v. Rajkitttn ^loukerjee, 
15 £. L, R,, 350, Pana Ah v. Sadtk MottetB,7 AT.* 
W., 201, Sahee Ram V.'Mahomed, Abdool Raknan, 
6 df.’iy., 25d, MamirStnghV Zalxa, U L. U., I 
All, 57, and QuUhtra Khan v. Nattheg Khan, 
Weeklg Notes, All., 1881, p. ;d, referred to- Gia* 
SAJ Baebsh ti. Hauid a LI , I. li. B.1 0 AIL, 340 
11. ' ' Cer iijleated 


•i , 4 • .> . < ( i 

ejfct the lessee as irespa' er in respect cf tm onn 
'shnie without making his co'sharcis parties to the 
suit, Quisrs uhethersuch a lease granted by a Ctiti* 


ceitifiuted guardian before the actual issue l{ the 
certificate, but after the orders for its issue hare been 
made In his fan ur, and after bis recjgnition as a 
certificated guardian, is a transfer within s. Is of Act 
XL of l^bs. HAa£:iDBA Nasaix aikah Chow* 
saarr. hfoBAtr . I. L. R , 13 Calc , 40 


obtained a certificate under Act XL of 1‘'68 for a 
term exceeding fire years without the saoctioa re* 
qaircd by s. 18 of that Act is mialld, Bhvfbnvbo 
^ABAZAH Dun 1 . Nzurs Chand XIoitotrL 

[I. L. E., 16 Calc., 637 

13. Procedure oa application 

for leave to deal with property— Order of 
Ctml Court authorixing lease of ainor^s propertg, 
— On an application under s. IS of Act XL of 1858 
for leave to deal with the pr'pcrty of an infant, 
the Civil Court U beund to determine the qucsti',n 
whether the pf p sed m da of dealing with it would, 
if sancti ned, be f r the benefit of such infant: and 
the pititi n should contain all tho materials reas n* 
ably required to enable the C urt to decide that 
question. The dccUi n of Gabih, CJ^mSikler 
CAund V. Dutputtg Stngh, I. L, R,, 5 Cole. 363, 
followed In the jiatieb op the petitio:> op 
SHBISH CaCBOEB MoOEHOPADH' a 

[L 1,. R . 8 Calo., 161 
1. 8. 21-83. 7 and lO-BecaU of 



ACT— 1363 — 2CL— continued. 


IfHtw , . . B L. R , Sup. VoL, 720 

[2 Ind. Jut., N. 8., 200 

NAOBEB BIBEB «■ SCBWAB HossEiif 

[7 W. R., 623 

2. ; itfode of revooa- 

iiott — It u not necessary to institute a regular civil 
aoit in order to obtain the revocation of a certificate 
of guardianship. Mahomed Ndeshukd Khaw v. 
ApzoL Beodm . . 3 If. W., 149 

3. An order cannot he 


Jdbbab . . . . 17 W, E., 171 


cisnt cause f r ^ jch course being taken, and the 
Court sh uid thereupm pr ceed to enquireytuitcta/fy 
whether such sutheient cause Is established. Saeba* 
WAT Ally «. NooBJEBAfi Beohm 

£LL.R,10 Cale..429 

6. Ground for recall 

— An order for a certificate may be vevolied under 
s. 21, Act XL of 1858, if the iludge sees suffi* 
dent cause for its revccation in the conduct of the 
party in whose favour it was granted TvsyEEP 
HossEiN o. SooEBOo . 14 W. E, 463 


or objectii^, act nude his order and directed the 
Collect r to take charire of the estate. Neld that 
the order. 

under s. 1 >1 

under s. 2l 

OP JxssoBE. BresASi Coomabee Dossee r. Col. 
lECTOBOP Jessobb . . 13 W. E , 243 

7. — ■■■ I Ground for re» 

caJt—Slarnage of minor —The marriage of a minor 
19* not a sudacient cause, withm the meaning of s. 
21, Act XL of 1838, for withdrawing a certi* 
ficate as manager granted under th»t Act ; there 
mnst bo I'me neglect in the performance of dnty.'or 
s me canso of a sunilar kind rendering it improper to 
ennUnne the manager in the appointment. Juoo* 
dumbaKoeb e, MiBCBA Eoeb . 17W. E,269 
E Neglect of duty 5y 

iMMyer of estate— Enquiry— Hanager appointed 
hg Where a case is started showing that 
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I — 1858 — XXi — canclthded. 

— ^ Part;/ atttrtitig 

I adversil^ to minor — Piserefion of Court 
» « Kill It propov,ndeit—WhtT9 an application 
kde for a certificate under Act XL of 1858, a 


ing the existence of an; “natural guardian,*' 
Bcietion being left to the Court in such a caie. 
>>u SooKSTTSES .Dosses v. TAsa SQQKnTTnss 
& W. B., S43 

- <S'eruWt;’ion^i Or- 


E Act XL of 1858 tu furnish security ; and 
her, where he has done so and lecanty'honda 
been given to him, he can assign them in the 
icr provided in s> 2S7 of the Succession Act, 
. AuiB ^Ain V. TmSTTB Dia 

[1. li, R., 6 AIL, 248 

— " ' AppLcafio>» for 


ACT— 1859— I— 

8m MsacHAcrr Seamen’s Act. 

III- 


— e. 28 and a. 6— Right of ap* 

X^Cnditor — Enquiry . — Only persons who claun 


lit in the proceedings before the Judge, aud so 
it to have Ids objections gone into. Meuoon 
zs «. Gissua • . .12 W. R., lOL 

e. 29, J^isdiction — •' Cie*I 

)rt.” — The Court of the Jn^cial Commissioner of 
am is the Civil Cor^ contemplated by s. 29, 
i XL of 185S. Eaiseza Febshas Bhcita* 
LSJEE V. Dbubioha Eau Dabbb 

CW,R.,18e4, Mis., 34 
J. — ... — — Court of JHtinet 

• charge of 

y Act XL 

■ re (fiftrict. 


5. • 


' Etiait in ierrxto- 


■t of ^adiCLTaioli of Senaret . — An application fhr 
^ertihcats Under A^ XL of 1858 regarding estates 
uatc in the territories of the Maharaiali of Benares 
Quid bo made in the Court of tho Judge of 
marcs. Kucuu Koobbb v. Btoxa Sucoh 

tlN,W.,Ed.ia73»l83 


See Canionueni Maqistbate. 

C4 Bom., A. a, 287 
I.L.B.,9Bom., 454 

VIII— (Civil Procedure Code, 

1859,) 

See Cases ukckb ChviL FboceditbB Code, 


—IX, Decree uuder — 


See GoTBSKUENT OrncEBS, Acts or. 

[5 B. L. R, 812 

s. 20— 

See Limitation— S iAiriES ov Liuita- 
Ties— IX OB 1859. 

[13 B. L. R., 292 
I. L. R., 13 AIL. 108 

X— 


^'ee BSNOiL Rent Act, 1869. 

^«e ExsernoN o» Dbcbeb— Decsbes 
UN ssB EENt Law. 

[1 B. X,. R., A. 0., 177, 216 
5 B. L. R, US 
7 W. E , 8 

Cases usbeb Liuitatios Act, Xlv 
Op 1869 — Atpucaticn op. 

See BeTibw— O snsBS ersjECi so Be* 

▼BW . . . . 3 U. 22 

r4N.w.,ni 

12 W. R, 18S 

See WitHlBAWAi psou Spit, 

[3 B. L. R, 8. IT.. 11 
10 W. R, 373 
11 W. R, 3 
15 W. R, 2B0 
I. L. R, 21 Calc.. 428, 614 
— - — Deciaion under— 

See Cases endeb Ees Judicata — Coupe. 

TENT CoPBT — R bTEHUB COPBT. 

See Cases dndeb Bes Judicata— Estop* 

EBt BT SUDaUENT — DECBESS IB ReHT 


Suits. 




)— 


^ TTTrrrT" of passing of Act— Th 

paiod of InmUtion withiu which a suit might b 
bought for rent due at tho time of the passing o 
Act X of 1659 must be lectoucd from 29th Apri 
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ACT — 1869— X— ooKolwfarf. 

1859 itbo date of the passing of tho Act)j and not 
from Ist August 1850 (the ^to ou which tho Act 
camo into operation). LiOHSiiPAX Sixa r. hlAHO- 
jiED Mqokeeb . . B. L. B., Sup. Vol., 32 

LW. E., E. B., 32 

a. 77— 

See Statutes, Conbibuotiok ov. 

[8 ET. W., B1 
Agra, F. B., Ed. 1874. 243 

__ —XI— 

See Gases usbee Oscs ot Eeqot— Saxe 
toe Abeeaes ot Eetesue. 

See Cases uedee Public DEUAyDS Re- 
coTEEE Act. 

Sea Cases todeu Saxe toe ,\ebeab8 ob 
Eeteece. 

— „ — a. 6— Managei' of estate 

under attachment — Sale for arrears of revenue — 
Portion of estate, — Act XI of 1859 is, to a great extent, 
a remedial Act, passed for tho benefit of tho subject, 
and in order to relax the stringency of fonner Statutes, 
whereby tho Crown was empowered to sell estates 
for non-paymeut of revenue. S. 5 of the said Act 
applies to estates which are under attachment issued 
under Act VIII of 1859, and which ai'c in the hands 
of a manager app- inted on the applicati m of tho judg- 
ment-debtor for tho purp so of liquidating the debts. 
Such attachments are not superseded by the appoiut- 
ment of such manager. Tho words “arrears of 
estates under attachment" apply to cases where a 
portion only of an estate is under attachment, well 
as to cases in which tho whole estate has been attached. 
Bunwaei Lail Sahu i'. Mosaegs Peesad SCfOH 

(:12 B. L. E., 297 
I). E., 1 I . A., 88 

Affirming ou appeal tho decision of High Court. 
Mohabeee Peesaue Sikgh c. Coixecioe ob 
Tiehoot . ... . .13 W. E., 423 

es. 5and6— ITotifioationof 

sale, speoificatioil of — “ Estate,” Meaning of. — 
Under e. 6 of Act XI of 1859, it is not necessary that 
a notification should specify the owners of an estate or 
tho owners of shares in the estate. Seeretarg of State, 
V. Zashbeharg Mookerjee, I, L, E., 9 Calc., 591, 
followed. All that is necessary under that section is 
that the notification should specify the estate or shares 
iu the estate to be sold, and iu selling a share in an 
estate it is unnecessary to specify the shares or 
monzahs of which that share is composed. Tho word 
“ estate,” as there used, ordinarily means “ mehol 
hut the term also applies to a portion of a mehal with 
regard to which a separate account has been opened, 
but not to an undivided portion of a mehal as to 
which separate accounts are net kept. BAit Kaeaii.' 
Kobe -c. Mahabie Peeshau Singh. 

Cl- L. E., IS Calo., 208 

— B. 8 — 

See CoSTEAOT Act, ss, 69 and 70. 

[1. B. E., IS Calo,, SIS 

See CO-SHAEEEB — GeNEBAX EIGHTS IN 
Joint PEOPEBiy. 

[1. li, E,, 14 Calo,, 809 


ACT — ^1858 — XI— 

■ : 83. 10 and 11— 

See Co-SHABEES— Suits with eeepece to 
JOINT PHOPEETT — POSSESStON, 

21 W. E., 38 

“ — ss. 13, 14— 

See Moetgaoe— Saxe ob hobigaged 
BHOBEETT — PuBOnABEES, 

CLB.E., 16 Calo., 548 

— s. 81— 

See Lijutation Act, 1877. s. 10. 

[1. Ii. E., 18 Calo., 234 
See Lkutation Act, 1877, Abt. 120. 

[1. L, E., 20 Calo., 61 

: a. 33- 

See JUEIBDICTION ob Crvrx CoUET— 
Eetenue Couetb— Osdehs ob Eetesue 
COUETS, 

[1. B. E„ 25 Calc., 876 

See Limitation Act, 1877, Aet. 95 
(1871, Abt. 05) L B. E., 3 Calo., 300 
See Eight ob Suit— Eoad and otheb 
Cesses, S.u:e bob aeheaes ob. 

[I. B. E., 25 Calo., 85 

1, ; Suit for damages.— 

S. 33, Act XI of 1850, contemplates an action against 
the individnal wr-ug-doer, irrespective of Government 
and co-parceners. Gunga Xabain Bose r. Cobnbi* 

[10'W.E„442 

2, Eeoeiptof sale-pror 

ceeds. — ^Tho receipt by a decree-holder of a portion of 
the surplus sale-proceeds lying in deposit in a Collector’s 
Court without opposition on the part of the judgment- 
debtor is not such a receipt as is contemplated by 
s. 33, Act XI of 1859. iloHABEEE Peeshad Singh 
c. CoxxECTOE ob Tiehoot . . 13 W. E,, 423 

— B. 34. — Fahlio Demands Ze- 

cocerg Act (Zengal Act VII ofl8S0J,ss. Sand 20 — 
Limitation. — S. 2 of the Public Demands Eecovery 
Act (Bengal Act VE of 1880 1 does not make the 
provision of limitation in s. 34 of Act XI of 1859, 
applicable to the execution of a decree annulling 
a sale under s. 20 of Bengal Act VII of 1880, 
jSIahomed Abdux BLje c. Gajeaj Sahai 

[L B, E„ 25 Calc., 283 
s. 36— 

See Cases usdee Benami Tbansaotion — . 
Ceetibied Pueohasebs— Aot XI ob 1859, 
s. 36. 

a. 37- 

See Assam Land and Eevenue Eegu- 
xation, 8. 66. B B. E„ 26 Calo,, 194 
Sea Ghatwaxi Tenuee. 

[B.B.E., Sup. VoL,559 
11 B. B. E., 71 

14 Moore’s I, A., 247 
See Pahtieb— Pabties to Shits Phe- 
OHASEBS . I. B, E., 24 Calc., 834 
[1 O. W. ly., 814 
S O. VT. IT., 229 
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ACT— 18O0-XI~co«c/«ie<?. 

Se$ Ciesa tthsis Saie 7ob Abbeasb ov 
BEVE^ rS— It<C0UBDA..'‘CB3 — Act XI o» 
1859. 

See Cabes rncEB Saxe poa Abbeabs ot 

EEVENCE — PfiOTECtED TbSCBBS. 

— “Settlement” — laActXIof 

1869, •. 37, the wcrd •' gettlcment ’* refers not to the 
pennanent settlement, but to the settlement vhich 
t(K-k place after resumption by QoTemment of the 
lauds previously held as Iskhiraj. Baj CaBnssB 
CBom)HBT r. Bcsbseb Uaboubd 24 W. B., 47d 

a. sa- 
fes Btisehce— CiTiL Cases - Misoexla* 
iiEoca Docuuemb— Beoisiesb. 

[I. L. B., 0 Calo , lie 

^8. 64— 

See Abaxbusbt dt Bei4T. 

ri. L. E., 21 Calc., 1006 
L. R., 21 L A., 118 

XIII- 

See Cokpesbatios— Ceimikax Casbb-To 
AOOCSSn OB SlBMleSAX OP COMPtAINT. 

[4 Mad., Ap., 68 
See JcBiBinoTioK op CsniiBAt Corat— 

OmeCBB COUUttTSD OBLT PABUT IN 
ONE DISIBIQT— CatUI^AL Bbsacb op 

CoMBACT . I. L. 7 Mad., 364 

See UAOIStBAtS, JOBiaDIOflON OP— 
SPBCUX ACTS— hlASBAa AClIIlOPlSCS. 

C4 Mad., Ap.. 64 
fee IVasbant op Absesi— CB tuivAi. 
Casba 

CL L. B., 20 Mad., 236, 467 
I. ,L.B.,20 A«.,124 


1669,meaua“FT(S)deDcy IXagistrate.” Lax I fooAif 
CsomBZ c.Habi Cqabae Das Baibaoi 

CL I,.K.,2SOaIc,637 

8 . 2 — 

See CoNTiCTioK . 4 Bom., Cr , 27 
See SeM£»CE- IUPBt60^UEPT — lUPBI> 
BOKMBKT oeheballt 6 Mad, Ap,24 
4Bom., Cr., 37 


k 3 to recover an advance made to a Ubrurer. In be 

Knin . [L B. R, U Mad, 833 

S, ’ JuneiitUnn^' 

Breach of contract to labour tn foreign temfwjr. 


ACT— 1869— XIII— 

— r» having received an advance of mone y from Q, 
contneted to labour fi r him in foreign territory, 
Havms broken the contract, V was prosecuted under 
^t Xtll of 1869, ordered to repay, and sentenced to 
imprisonment in default: — Seld, that the order was 
illegal. Obboobt c. Yaxabasi Kanoani 

[L li. R, 10 Mad., 21 

8. Bricklayer— TForfcmaa— Con- 

tractor. Liability of.~A personwhose ordinary bus!- 
ness was that of a contracting bricklayer, and who did 
net himself work, received an advance, contracted to 
get certain earthwork done on s race.course and com- 
mitted a breach of contract. Held that he was uot 
an artificer, workman, cr labcuier within the mcanmg 
of Act XIII of 1869. Qixbt t>. Sabhu Piuai 

[1. L. R, 7 Mad, lOO 
4. - Butoher — Supplying tktm by 

contract.— A butcher contracting to supply skins is 
not within Act XIII of 1859. Akovyuous 

[7 Mad, Ap., 13 

6. Coolieo—Contract for coolies to 

toork for specified time. Breach o/".— Where a con- 
tract was made by the defendant that a nnmber of 
co<lies should be brought by him to an estate, and 
remain at work on the estate for a specified tune, and 
there had been a breach of tbs contract. — Meld that 
the cate wae withm e. 3 of Act XIII of 1859. 
Asontuoxs . . . .8Mad.>Ap., 35 

6. — Advances to 

coolies t» Aitant.— Cocliei m Assam who have 
PMcived advances in contemplation of work to be done 
may be proceeded agamst under Act XIII of 1869. 
Qoxbn t. Qattb Qobab . . 6 W. R., Cr., 6 

7. — Makout or elephant-driver. 

— A mahout or elephant-driver does act come withm 
the provisions of ActXllI of 1869. Muat Chububa 
V. Habibau Anou . 6 0, Z,. B,, 254 

8. Sub-contraotor — Liability for 

hreach of contract far work undertaken «pon an 
orfvanre— JFbrA-ma».— The petitioner, who as sub- 
contractor had engaged to do certam work for which 
be wae pud an advance, but did not himself work, 

, " 3 of Act 

contract, 
isonmeut 
. Meld 

that he was not an artificer, wirkman, cr labonrer 
withm the meanmg of s. 2 of Act XIII of 1869. 
The conviction and sentence were accordingly set 
aside. Is BE XHR PETItlOfl OP BiXEBlBHNA S bAXiO- 
BAU . . . 1. 1, R., 10 Bom., 93 

0. and Preamble— JFi?/ul breach 

of contract — Constrection of Statute — Breamlle, 
Construction of- Summary irtal— Criminal Proce- 
dure Code, c. 260.— Offences under s. 2 cf Act XIII 
of 1869 ^are triable summarily under s. 2C0 of 
the CrimlnaV Fr..cednTe Cede. The cffence made 
poniait^Ie by e, 2 of Act XIII of 1869 is the 
wilful and without lawful and reasonable exense 
neglecting or refusing to perfenn the contract entered 
into by persona whom the Act concerns. Notwith- 
standing the preamble of the Act, it is not necessary 
to prove that a hreach of contrart it fraudulent in 
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ACT— 1859— Xin—coni«Mied!. , 
order to suetam a couviction under b^. Taradoss 
BTiuttacTiarjee T. Bhaloo SlieihJhS TF. B., Or., 69, 
dissented from. Where the enacting sections of a 
statute are clear, the terms of the preamble cannot 
he called in aid to restrict their operation, or to cut 
them down. Queen-Empbesb v. Indabjit 

[I. L. E., 11 All,, 262 

, Domestic aevva^xtB—AHifi- 

gef.s—Wo}-lkmen--Balourers.— Act XHI of 1859 
does not apply to contracts for a «chatoi,« domestic or 
personal service, but to contracts to serve as artificer, 

workman, or labourer. Ik ME mattee 

TIO Sebtants . . 2 B. L. E., A. Or., 32 

QXTEEK -y. SooBHOl • *2 W. K., Cr,) M 

Breach of contract to supply 

woo’d.— A breach of contract to supply wood does not 
fall within the purview of Act XIII of 1859. In the 
CASE or THE UEBEE ASSAM Co;OTAOT V. 

Thoeoob . • • . 4 B. Ii, E, Ap., 1 

12 . Service for agricultural 

and ’other purposes— BreacA a 

artifieers, workmen, and lalourers. Act Xlil o 
1859 ito provide for the punishment of breaches of 
contract by artificers, workmen, and labourers in cm- 
taircaaesf extended to all the collectorates of the 
■Rmnbav Presidency by notification of the Government 
of Bombay dated 10th of May 1860) docs not apply 
to a contract whereby a_ peiwib consideration of 

aer^irior^'tyculSraS other purposes ” for the 
pMiodof one year. Eubbess . BHAS^A^BHm 

BAIi • ♦ • 

13 - I,abourer iu silk factory — 

Breach of contract hy iofeoarer,— Where a labourer 
contracted with the manager of a sdk factory for a 
money-consideration to work at the factory for four 
months in a year for a period of 
broke the terms of his contract, he was held hable to 
a prosecution under Act Xlll of 1859, and the or^r 
of the Magistrate holding that such a contract was an 
unreasonable one, and therefore one which ougM not 
tn he enforced by him, was set aside. KooNJo- 

Si.", i 

T. it.t. V. EiraHOONATH DoME . M w. E, Cr., 

See LvAm, & Co. n.EAK Chh^e^aouee 

14 . „ 3 srou-speciflcatiou of uatoe 

and extent of work— Co niract to supply 

ers and get lahow performed,— A contract tO 

supply labourers and to get labour perfomed by them, 

even though the nature and extent of the work are 

not clearly specified, falls withui the 

Act Xni of 1859. »‘>^30N r. HanaY^^^'^Iqq 

15 Advance to labourer— 

Breach of coniracU-Ack XIH of 1869 relates to 
toudnlcnt breaches of contract, and does not apply 
where an advance has not only been worked “ 
labourer, but an actual balance is duo to him, Taba- 

v. , Or,. 69 


ACT— 1869— Xin—coiiiiaueff. 

10 . : Contract to sup- 

ply lalourers,— A contract, in consideration of an ad-' 
vanoe of money to supply labourers to do certain 
wort on an estate> falls witMn th.e scope of Act XUI 
of 1859, and the fact that such contract contains cove- 
nants to pay penalties in default of supplying the 
labourers, and to repay the advance, if necessary, by 
personal labour for five years, does not take the con- 
tract out of the operation of the Act, so as to make 
illegal an order directing the contractor to be im- 
prisoned for failure to comply with an order to repay 
the advance. EamAsami r. KANUASAin 

[L L. E., 8 Mad., 379 

lY. — Contract to work 

until repayment of advance made, — ^Defendant, in 
consideration of an advance of money received from 
complainant, bound himself to work for complainant 
until the repayment of the sum advaucea. For 
breach of this contract the complainant proceeded 
against the defendant under Act XIII of ,1859. 
Reid that the contract was not withm the Act. 
Anonvmohe . . . « 7 Mad., Ap., 31 

- Money advanced 


18. , 

on account of work to le performed — Loan on con- 
dition that the workman should enter into a con- 
tract of service , — A workman agreed in writing 
to work for the proprietors of an estate for four 
years and one month, from Ist March 1899 to 31st 
March 1903, for an initial advance of one rupee 
which was not to he repaid till after the expiration of 
the agreement. The same person _ subsequ^tly 
obtained an advance 'of ElO, to be re-imbnraed by a, 
montbly deduction of one rupee from his wages. He 

worked" from Ist March 1899 till 18th September 
1899 when he ceased to work, leaving iu all a sum of 
B 6 to be accounted for in the adjustment of the 
total advance. He was subsequently obliged and 
convicted under s. 2 of the Criminal Breach of ^n- 
traot Act XIII of 1 S 69 '.— Reid that the initial 
advance of one rupee was not money advanced on 
account of work to be performed, but rather a loan 
made without interest on the condition that wo 
workman would enter into a contract of sen’ice for 
the duration of the loan ; and that_ the Crimnal 
Breach of Contract Act, 1859, was mapplicaWe to 
this case ; that, with reference to the ten rupees to be 
repaid out of wages, the Act applied, and an order 
should be made directing the workman to work until 
tho expiration of the term of the contract on account 

of which this sum had been- advanced. TANOi Joaro 

ttat.t. . . . I.l4E,23Mad.,203 


19. 


Loan — Deduc- 


tion from Having agreed to work for wages 

in a tannery and received ElO from M, his employer, 
T promised to work off the advance by allowing M 
to deduct 8 annas a week from his weekly^ wages. 
Reid that the provisions of Act XIII of 1859 were 
applicable to tWs contract. Queen o. ^^ukanam 

[I, L. E., 7 MaA, 131 

20, — Cold and silver 


given to workman . — On tho construction of s. 3 of 
Act XIII of 1859,— Reid that gold and silver money 
given to an artificer as luw material wherewith to 
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ACT — 1869— Xni— eo»tinu«(i» 
make the article contracted for, is an" adrance of 
money ” within the meaning of the section. Ano* 
NiMons , • • • C Ap.} 24 

21, — Crtminal ireaeA 

of contract— Lalourer— earner ly iooA— An 
advance was made under a contract by which the 


22. .Advaneeofgrainandmoney 

—Order to repay value of viorh not performed. 
—An advance of money and grain having been made to 
' a labourer for work to be done, the labourer fmled to 


ACT— 1859— Xni—co«fin«ed. 
aceased, hnt that a suit to recover the same was barred 
by limitation ; and the Magistrate thereupon dismissed 
the charge ; — Seld that there was no reason why 
the M^istiate shonld not have ordered repavment to 
he made by the accused under s. 2. QueeH'Eupsess 
V. EoifDi. , , , I. Xi, B., 16 Ulad., 347 

26. Advance in consideration 

of excliisive services until repayment — 
llaeteri and toorlmeit— Breach of contract on the 
part of tcorkmen—^' Station."— An employer of 
workmen residing and carrying on business in the 
dty of Mirzapur, alleging that ho had advanced 



.... ..j . 1- \..l 

had been extended to the “ station " of Mirzapur hy 
the Local Government. It appeared that such money 
was advanced by way of loan, and without any refer* 
ence to the wages of such workmen or the payment 
for the work p( rformed hy them, and that no dednetion 


was illegal. 
23. — 


koSBlDU t'.'lliuonv 

[I. L. B , 8 Mad., 294 
Worklns off previous 


of Act XllI of 1859, and because, further, no money 
in advance was received, the consideration for the 
agreement to serve being an old debt. Bbo. r. 
Jethta taus Vestta . , 9 Bom , 171 

24. Juriedicttoa oj 


been an advance of money on account of any work. 


against him by cinl process. ,QvSBir*EiiPBES8 r. 
Bajab . • • L Xb B., 16 Bom., 368 

23. 8.2—Iiimttatton ofcittl c/aws 

— Order ly the Mayittrafe for repayment of ad- 
ancet . — In a prosecution for breach of contract 
nder Act XIII of 1859, it appeared that the com* 
lamant had advanced certain sams of money to the 


zspnr.* In IBB UATIEB 0? IBB rBniiov OB Bam 

PSASAD c. DiBSTAh . X L. B., S All., 744 

.27. Enquiry under Act— 

Breach of eontraci Jv or/« (leer .—The enquiry to be 
made under e. 2 of Act XIII of 1859 is not an enquiry 
into an rffcnce which may be tried summarily. Poi* 
ubhv. Moihiax. . I. X. B.. 4 Z^d., 234 

29, Imprisonment— Crtminal 

b'vaeh of contract — Procedure— Impneonmeni . — 
Where an order has been made by a Magistrate under 
Act Xni of 18^9, B. 3, for the fulfilment of a labour 
conicact. a sentence of imprisonment for disobevlng 
each order without complaint made and without taking 
etatements from the accused, is illegal, although the 
accused, before the order was made, may have stated 
their inability to perform the work stipulated for. 
SBIBITASA V. POXBAUBAXAU 

[I. I,. B., 6 Mad.. 376 

20. ' ■■ ■ ■ — • Order of hfagit- 

trate for imprtronmeat fbr breach of contract— 
Riyit of eiiil laiY.— The imprisonment of a defend* 
ant hy order of the Maedstrate under Act XIII of 
1859 dees not preclude the plaintiff fr-im proceeding 
by civU suit for recovery of money advanced to the 
Afeodant fbr the perfiirmance of work, ''^ebxedb v. 
ABixtrn Qini Cbikxa Swamt . 2 Mad., 427 

30. - 
Breach < 

Cap. 84, 

brmh ot • 

1859, U . . 
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AOT~lB6d--'X.lll—oonchided, 

same contract for a furtlier breacb for not returning 

to servioe, Gbiotiths v. Tezia Dosadh 

[I. L. B., 21 Calc., 2:2 

81. ■■ — Breach of con- 

tract — “Offence," meaning of—CriminaL Brace- 
dure Code, 1898, ss, 4 and 250. — Compensation 
for breach of contract. — A mere breach of contract is 
net, under the fii’st part of s. 2 of Act XIII of 1859, an 
offence within the meaning of the term in a, 4 of the 
Code of Criminal Prceednre, and no ermpensation can 
therefore be legally awarded under s. 250 of the Code 
in respect of such breach. In the mattes of the 
PETITION OF EAM SABHP BHAKAT 

[4C.W.Tr.,253 

— — a. 3 and a. 2, el. 1 — Procedure 

under, whether summary or not — Criminal Proce- 
dure Code f Act V of 1898), .t. 370. — In the trial of a 
case under the Werhman’s Breach of Contract Act 
(XIII of 1859), the Magistrate is not hound to frame 
his record in accordance with the provisions of s. 870 
of the Criminal Procedure Cede. It is doubtful 
■whether a proceeding under the first clause rf s. 2 and 
under s. 3 of Act XIII of 1859 is a criminal prrceed- 
ing. There is no offence ermmitted, and there is no 
accused. The provisions rf s. 370 of the Criminal 
Procedure Code are therefore inapplicable to a case 
of this nature. Avekam Das Mochi v. ABDun 
Rahim . • . I. L. B., 27 Calo., 131 

[4 0. W. H., 201 

_XIV~ 

See Limitation Act, 1859. 

See Casks hedee Limitation Acts IX of 
1871 AND XV OF 1877. 

^XV— 

See Cases ttndee Patent. 

B. 22- 

See Limitation Act, 1871, Aet. 11. 

[1. L, B., 3 Calc,, 17 

See Teansbeb op Civii, Case — Geneeau 
Cases . . I. L. B,, 6 All., 371 

^xxrv— 

See Madeas Pohoe Act. 

1860-XXII— 

See CaiTTAfloNa Hiii Teactb Act. 

XXVII— 

See Cases hndee Appbab— Ceetipioate 
OF Administeatiok, 

See Cases hndee Csetifioate of Adminis* 
teation — Act XXVII of 1860, 

See Lettbes of Admimsteation. 

l,Bourke Test, 6 
, See Possession, Oedee cf CKnii'An 
CouET AS TO— Decision of Magisteate 
AS TO Possession. 

L2B,I,.B., A. Cr.,27 
llW.B.,Cr.,24 
26 W. E., Or., 18 


ACT— 1880-XXVn-co«e?«*(f. . 

’See PnOBATE— PoWEE OF HIOH COITBT TO 
geant, andfokm of . Bourk“ T^st, 3 
[1. L. E., e Bom’., 452, 703 

See Erpeesentative op deceased peh« 

SON . . I.Jj, E., 18 Mad., 405 

See Review — Obdees subject to Review 
[I. L. B., 1 Calc., 101 
5 Mad., 417- 
I.L.B.,1A11.,2S7 

See Bight of Shit— Conteacts and 
Ageeements . I. L. E., 14 Mad., 473 

See Right of Shit— Oedees, Shits to 
set aside . , 5 Mad., 233 

[22 W. B., 312 

See Shccession Act, s. 331 . 7 Mad., 121 
XXVIII— 

See Madeas Bohhdaef Maees Act. 

XXXI— 


See Aems Act. 


•XXXII— 


See Income Tax Act, 1860. 

See Eight of Shit— Incojie Tax. 


XXXVI— 


[14 VT. E., 276 
11 W, E., 426 


See Stamf Act XXXVI of 1860. 

8.13- 

3ee Stamp Act,' 1879, s. 34. 

[I. L. E., 14 Mad., 266 

XLII— 


See Special Appeal— Small Cahse Cohet 
Shits— Geneeal cases. 

12 B. L. E., 224, 261 
[6 W. E., 7 
I. L. E., 2 AU., 112 

XLV— 

See Penal Code. 


XLVIII- 

See Police Act, 1860. 

LlII, s. 2- 

See Revival op Shit. 

[1 Ind. Jiu’., O. S„ 6 

1861— V— 

See Police Act, 1861. 

See Shpeeinte'denoe op High Cohet — 
Chaetee Act, s. 15. 

See Appeal— Acts -Act IX of 1861. 

L17 W. E., 551 

See Chstodx op Childeen. 

[10 B. L E„ 125 
14 Moore's I. A., £00 : 17 W. E., 77 
See Ghaediah— Liability of Ghaeduns. 

[1. L. E„ 5 AIL, 248 
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ACT— 1801— IX— eow!Z«<feJ. 

See Mahomedan Law— Guabdiaw. | 

[I.L R,8A11., 823 ; 
See Cases rsDEB Mi^ob— C csToar o» I 

Mi'obs I 

See Mo^SIP, JlTBISDICTIQJf OB. 

[L li. R , 3 Mad., 31 

X— 

See OiTB , . 4MaA, Ap,3 

See WiTBESs—Crwt Cases— Debafitino 
Witxksseb . 1 B< li B I A C., 138 
[10 W. B , 233 

^XI- 

See Cases bsdeh LiiniAiios Act, 1859 
— OnBATioN OP Act . 

— XXIIX— 

See Cmt Peocbdtoe Code, 1882 (1877). 

3. 10— 

See Inibbest— O uiBsroN to snPB* 
DATS POB, OB STtrxriATfiP TIMS BAS 
BXPtBBS— D eCBEES. 

[1. L. B . 18 Calc., 164 

^ XXV— 

<$■«« CBisoyiB PaocrDCTBe Cobb. 

1863-IV, B. 10- 

See Bake op Bspoax. 

If B. Jj. B.. 053 : 16 W. B , 203 

— ^VJII, 8. 4— 

See JUBisDMTios op Cmt Cobbt— 

FOSeIOK AXD NATITB UrTgE!. 

[7 W. B , 168 
See C^eES dxdpb Staup Act, X op 1862. 

^XV, 8. 1- 

See Seniei'CE— Tbaicbpqrtatiok. 

[B. li. B., Sup. Vol., 660 

XVII— 

Exteaditiok . 8 Bom, Cr, 13 
See MAOiaTB»'fE, .Tdrisdictiox op — 
Spkciil Aotb— Catilb Tre«pab3 Act. 

[I Bom., 100 
See Optskce bgpobe Fbeal Code caub 
IHTO OPEBATIOX 

[I. li. B , 2 Cfllc , 225 
1, li. B., 1 AU., 590 

XVIir.s.l— 

See Chabge— Aiteeatios 'ob ' Awanv 
UESX DP CnAEGE. 

[6 Bom., Cr , 76 

B. 27— 

See Depamatios . 4 W. B , Cr., 2Z 

— s. 35— 

See JoEiSDiCTioir op CEiMiyAt Cofet — 
OPPESCE COillUITED KtrEIPO AOrB< 

kst .... 1 Mad., 183 


ACT — 1862 — XVm — concluded, 

s. 41 — 

See AebESt op JimGsreii'T. 

ri B. I,.E,0. Cr., 1, IS 
15 W. R , Cr., 71 note 
See Chakqe— ALTE nAiioif Oh Ajiend- 
BiENT oP Chabgb . 1 Mad., 31 

[1 Ind. Jur., O. S. 49 

- — 1803-11,8.1— 

See Appeal to PEmr Cowcie— Cases ra 
wmcn Appeal lies or sot— Appeal- 
abi;b Orders . I. L. B., 3 Calc., 622 

__XIV— 

See Appeal— A cts— A ct XIV op 1863. 

[2 Agra, 239 
See Coliectob • . BN. W., 221 

See Ifsisdictiok op EETEurE Cofbt— 
N.-w p Revt ahd BsrsxrE Cases. 

[1 N. W., Pt 13. p 211, Ed. 1873, 234 
Agra, P. B., Ed. 1874. 18S 
2 N W., 83 
6 N. TV , 40, 238 
e N. W., 118 
See IiwiTAncs Act, 1877, S. 14 fl852, 
8.14} . . . S^.W.,80 

See Parties— Pasties to Snis— C o- 

SHARESi . . 2 Agra, 239 

See Parties— Pasties to Spits- Bsst, 
Sfits PCS . 2 Agra, Ft. II, 165 

See PioHT 0 ? Suit— BBT sirirs, SriT pob 
ASBEABS OP , ■ 4 N. W., 16S 

See SsTTiEusaT Oppicsb. 

[2 N. W., 244, 261 
5 W. W., 04 

XVIII— 

See Fbacticb — CiTH, Cases— Appidapits. 

[2 W. B., 241 

XIX— (Partition, of Revenue 

Paying Estatea)— 

See IvKiSBicTToy op Ctvu, Copsr— E e- 
VENFB Covets — Paetitiox. 

£4 N. W., 7, 169 
7 N. W., 9 

See JVBISDICTIOIf OP Ebtexcb Cottbt— 
N-W. P. Bent axd Eetenfb Cases. 

[2 Agra, 241 

See Pabtitiox— Misceixaiteous Cases. 

f3 Agra, S38 
1 N. ■W., 81, Ed. 1873, 134 

See Atpeal— Acts— Act XIX op 18C3. 

[1 Agra, Bev., 44 
See .TvBiSDiCTioif op Cim CoiteT — 
BETE'fTB COTTBTS — OSDEBS OP KETB- 
SFB CoCETS . 3 Agra, 161 

- - 83. 8 and 9 — 

See Res Jpdicata— Coupetzitt Corsr — 
Beteitfb Cocbts I. li. B., 2 AIL, 294 
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ACT— 1863— XIX— conoZuiei. 

— s. 38 — 

' SeePABXiTioN-FoBirorPgimo^ 

— 3.47 


digest oe cases. 
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,26 


See Pabtition-Eight 

Geseeai. Cases . 2 Agra, 27^ 

3. 53— 


See jEEiBEiCTioif OE Crra Couet Ee- 
TENUE COUETS — PAETITION. 

^7 H. w 

XX— 

See Cases tjndee Ateeae— AotS— Act 
XX OE 1863. 

See Apbeae— Deoeees. oqo 

ri. Ij. E., 18 Calc., 382 
^I. li. B., 19 Calc., 275 

See Aebiteatioe— Aebiteatioe thtdee 


See Eight 
Tehsts . 


•e HEBITliAXiUn 

Speoiae Acts-Act XX or ^.^3 

I. Ij. B., 19 Mad., 493 
See Cases ukdee Enhoiviient. 

See Hinhh Law— Eedowheet -Sucoes- 

L. B., 20 I. A., 150 
See Jheisdictioh op Ceiiiinae Cohet— 

GEEEBAE JtTEISDIOTIOE. , , ,_ 

[I. li. B., 1 Mad., 55 

See Mahohedan 430 

^25 "w! e!1 542 

OP Shit— Chaeities aed 

I. Ij. B., 8 Calc., 32 
[I. L. B., U Calc., 33 
^ I.I 1 .B,, 8 All., 31 

I. L. B., 11 All., 18 
I. Ij. B., 24 Calc., 418 

See Cases hehee Eight op Suit— Ea- 
howheets, Suits eblating to. 

See SuPEEiNTEirDENOE OP Hira 

Chabtee Act, s. 15 . 18 W. B., 396 

See SUPEEINTEEHENOE OP HIGH COUET— 

CiviE Peooeuuee Code, s. 

[I. Ij. B., 10 3VIad., 98, 98 note 

See Vaeuatiok op Suit — Suits. 

p. Ij. B., 11 Mad.; 148, 149 note 

T - Suit for declaration of 

trusts of a temple.— lu bringing a suit under 
Act\x of 1863 it is not necessary to show 
temple was one wbicb was formerly under control 
of tL Board of Revenue. The Act ^ 

P,.t, to C.to«tt., G«.. “IVa! A“.6i 

Singh • * , . •i.a 4. 

Suit to establish rigbt to 

BHare in management of temple.— The suits 
Lferred to in Act XX of 1863, as needmg tbe autho- 
rltv of tbe Court for tbeir yurisdiction, are solely 
spHa charging trngtees. managers, or committees 


A rT— 1863— XX— 

misfeasance, . 

perty, or neglect of Courts 

Act to oust the lare in the manage- 

over suits to establish ® ViSTEU EM- 

to sue endow- 

Ptiblic endoivment.—J-^ the pj superin: 

malt transferred to Ac^XX of 1863, any 

tendents of i the iute'rest need not 

person or persons establishment, in 

be a pecuniary oue) _in the re „ 
its worship or ®®*'''®®',.’. from a Civil Court 
of suit, after leave 0 }’^“'® uAgfeasance, or breach 

”r«r« 


^ kShobb bob 

Kaeee Chuen Gieee » • , 

c Suit to compel Heir of man- 

r'. 

inherited by him, the d 7 misappropriation 

funds caused by breach of rcivil Couit 

by the hate managei. The to ^ necessary, 
for the institution Bueh 
and the suit js to'Pt'iinable.^^ibe 

S^ofSltot^pTe-eristog i-ight. 

nATAEUu^D^ eject DHarmakarta 

memhers of the committee e-PP dtarmakarta 

of 1863, sued to eject defendants (the 

and his agents) from the P°®|^®Ytoraaava Swami at 
of the temple dedicated to Sn 'ijgg,, right to 

Tiivellore and to eBtahlish t^®“ temple. De- 

the possession and control of , . ^gg to exercise 
fendants denied the right of the P ‘ gl,5g right 

aiiv control wbatevGr over tne - ^ _ passing 

tended upon whether, at the PO^d of the .pass^^. 
of Act XX of 1863. thP PPtningHj®|t^y;^ 
exercised by, or was subject to the c 
the Government, or anv pnhl j, jj^e did, so 
admitted that in 1842 to interfere 

far as it could, divest itself of all ngW ro 

4h the app'intment.of a dkai^karta hut 

contended for the plaintiffs tEa-t it was 

power of the Board c* Regulation VII of 

the duties imposed npon 1 ^ by egn j^g^enue 
1817. Seld that, assuming the iJoain 
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ACT — 1863— XX— con<t»uei7. 
to hare had each a right, there wai nothing in 
Ifttion VII of 1817 to prevent them frcm renoonciog 
that right if they chose. Veseatesa Natai>u r. 
Shaoaxopa Shei Shaoatopa Swami 7 Mad., 77 


[23W.E.,160 

8. ' Madrat Segula^ 

iion VII of 1817, I, 13SucretioMri/ povtr of 


ACT— 180i— eonfi'nKftf. 

•uit ; hnt snch power can only be' exercised on good 
and eufficie' t groands; CBZK2rA SAKdAnrAy0AB v. 
SnsaATA Mtoau . - . , 3 Had., 834 

2. — Bemoval by Coxuulttee of 

Superint“ndent of Fagoda — Cf round for re- 
Moro/.— Where there were n)t good and suflSdent 
ground fo the remoial from office of the defend- 
ants, superintendents of a ]'ago<ls, within s. S of 
Act XX of 1863, by the committee appointed under 
that Act. the Hi^h Court confirmed the decree of the 
Civil Indpe diRinifi«ing a suit bronpht bv the nlaia- 


ing to It ChIKKa' BtjtOAtrAKQAE'o. Stjbbata 
Mobau 3 Had., 333 


HvssEUi Sjjba ° . 1. 1,. B., 17 Had., 212 

9, - — I — - Du tin and 

Powert ^ eomimtiet of management— MeeHngt of 
rowmi'Hss— y«M6«r of fn<mhe« preienlSetoltt' 
•Uon appointing unoram—Seiolulton bg three out 
of isvs»— FntZt<rs <f truilfi to tuhmil aeeounte— 


lish tbrir right of control under s. 3 of the Act 
as when it Is sought to enforce such control against 
the officers of the temple subordinate to them. VZB* 
SATA8A HiDCr r. SaDAQOTABUA IeSB 

C4 Had., 404 

4. ‘ ' ' BB. 8, 4,11,12— S'ttiZhy menheps 

^ a temple eomatfiee—Surden of protf—Fom 
of detree. — Snit by the memberiof a temple ccmmittee 
appcdnted under Act XX of 1863 against oneclalming 
to be the hcrediUry trustee of a Bindn temple for 


1895, when the committee also consisted of seven, a 
mreting was held after due U''tice to all its members. 


not hare been necessary in the erent of burineei baring 
been transacted othafMse tlian at a meetings Qsirre. 
—Failure on the part of a trustee to submit accounts 
to tbe committee u a breach of one of the most'lov 
portant duties cast upon him by law, and is sufficient 
to justify his dismissal. ArAifiA’CABATAXA ATTab 
r. Kcttaiam Pillai . L Ifc E., 23 Mad , 461 

1. '■ 8. 3— Fowor of committee 


by the Govemmeut, at als'i were his successors in 
the office of trustee, of whom all were net mem* 
hereof his family:— E'sM (1) the plaintiffs were 


[I. I.. K., 13 Hfid., 366 

1 . 8. 4— Power of tjommittee fo 

call for Bceounta from truhteeg of temple.— 
A District Committee appointed under Act XX of 
1863 has no right to csll for accounts from trnstees 
of templet which are Within s. 4 of the Act.' Vkk« 
ttAtAbALA RBisnBA CsxTTtrlB c. Kautavabav. 
AiTABOAB ... .6 Had., 48 

Eauieboab alios fiAtt^erdA CaABiTAfi c. 
GcASASAunAVDA Pabbabasabbasa 

[6HaA, 63 
72 
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2 , Eiglit to restoration of en- 

dowment of wMeh. plaintiff had been 
deprived nnder ISiTad. E.°g. VH of 1817. — 
The plamtiSj claiming to be the owner of a mnth and 
certain land attached to it under a grant from the 
Eajah of Tan 3 ore, from the possession of which he 
had been ejected by the Collector of Tanjore in 1836 
on charges of breach of tmst and other misconduct^ 
sued to recorer the possession of the lands and mesne 
profits. The Cirtl Judge found that the grant was 
for the performance of religions ceremonies and pious 
observances only, and that the plaintiff had led a 
vicious life and heen guilty of malversation in his 
office, and, being of opinion that the plaintiff had 
heen properly deprived of the lands belonging to the 
mnth, under "llafes Eegnlation YII of 1S17 , dismissed 
the smt. Meld that, under s. 4 of Act XX of 
1863, the plaintiff became entitled, on the passing of 
the Act, to the restoration of the endo^vment. JrsA- 
"esEBi GoHAinEB r. CoixEcroH or Tis-jons 

[5 Mad., 334 

3 ^ — Higbt to eontrol affairs of 

temT)le — Transfer of property — Fonn of order — 
Siaii of stsif. — ^In 1849, the Board of Eevenue, act- 
ing nnder Bengal Eegnlation XIX of ISIO, interfered 
in the management of the afEairs of a temple. In 
^ relating to the affairs of the temple institnted 
in 1S7S, It did not appear whether any transfer of pro- 
perty Imd been made under s. 4 of Act XX of 1363, 
bnfc it did appear that, in 1863, the Judge of Patna 
had appointed a manager of the temple. Meld that 
the right of the Government officers to control the 
affffirs of the temple had been sufficiently proved. 
■Dstrsnini Sesg- r. Kishet SDiG-h 

- jX Ij. E., 7 Calc., 767 : 9 C. L. B,, 410 

1 ss. 4 and 5— Power to appoint 

trustees on vacancy in office— JioZaiar -De- 
vasams — Jurisdiction of District Courts. — The Dis- 
trict Courts have no power to .appoint trustees under 
s, o of Act XX of 1863 upon a vacancy occurring in the 
office of trustee, unless property has been actuaUy 
transferred to the former trustee under the provi- 
sions of s. 4. Itxvsi Pastcsab v. Iea>-i XAiror- 
DBEPAD . • • X Ii. E., 3 Mad., 401 

S. 5 — Appointment of trustee to 

religious endowment — Jurisdiction of District 
Judge — Collector as Agent of Court of Wards . — 
"Where a hereditary trustee of a temple died, and 
application was made by the Collector as, agent of 
the Court of "Wards, in whom the management of 
deceased’s estates during the minority of the sons of 
the deceased had vested, to be appointed trustee on 
behalf of the said sons: — Meld that the case feU 
within s. 5 of Act XX of 1863, and that the Court 
(the District Judge) had jurisdiction to make the 
appointment. SoiULStTSDAsa ilCDauAs r. Vxthi- 
iJXGA AIvdaixcb . X li. E., 19 Mad., 235 

; 3. 7— Power of appointment in 

co mm ittee. — The defendant was sued as the 
trustee of a pagoda to recover a certain sum of money 
for wHch he had not accounted. The defendant was 
dismiss^ by three members of the district commit- 
tee, which consisted of six members, the other three 
members refusing to sign the order of distnissaL 


ACT — 1863 — XX — continued. 

The plaintiffs were' appointed trustees in place of the 
defendant by^ the members who dismissed the de'fen- 
dant. Meld that the appointment of the plaintiffs 
•was invalid under s. 7, Act XX of 1863, and that they 
were not entitled to sue the defendant. PaeiDTJE vXGy 
AXi-ACHAEiriK C. IniXHOBT MnjiiT 

[4 Mad., 443 

s. 8 — ^E^signation of member of 

a committee of a temple. — A member of a com- 
mittee of .a temple, appointed under s, S of Act XX 
ol 1863, c-an retire from his' office of his own ■will. 
Tisuten-gada V. EAA'GArr.V5,'GAB. Gopal Bait c. 
Eassaxtaegae . . X X. E., 6 Mad., 114 

a. 10— Powers of Judge to appoint 

new committee of an endowment when the 
memberships are all vacant. — Dnder s.'''10, 
Act^XX of 1863, the powers of a Judge are not 
confined to filling up vacancies in the member- 
ships of committee of a religions endowment, but the 
Jndae may appoint a new ccnmiittee when the mem- 
berships of the committee are all vacant. llAHOJtED 
Athob V. SuiTAS Khae . 4 C. Wc 3S"., 527 

S 3 . 11 and 12 and s. 3 — Sait hg 

Manager for rent on rntichalkas granted hy the 
committee of religious institution — JUght of suit . — 
"Where the committee of a religions institution 
governed by Act XX of 1863 obtained muchalkas in 
its o'wn name &om the tenants of land belonging to 
the institutim instead of in the name of its managa’ ; 
— Meld, with reference to the provisions of the Act, 
that this fact constitnted a mere irregularity, and that 
a suit bronsht by the manager on sneh muchalkas was 
maintainable. ’KAiTA^fAEAVAXTAB r. ilnsTAE 
Shah Saheb . .XX. E,, 19 MaA, 395 

X s. 14 — Suit for wrongful dis- 

missal from temple by officer.— A suit by an 
officer of a mosque, temple, or religious establishment 
for wmugfnl dismissal from his office is not a suit 
for misfeasance within the meaiung of s. 14, Act 
XX of 1863, Aiiia Sahib c. Ibbah Sahib 

[4 Mad, 112 

2. Eight to sue for removal of 

trustees — Religious endowment. — S. 14 of Act XX 
of 1863 is sufficiently general hi its- terms to em- 
power :my person interested in any temple, mosque, or 
reliaious endowment, or in the performance of the 
trusts reXting thereto, to sue the trustee, manager, or 
superintendent, or the member of a committee appointed 
nnder the Act for misfeasance, andalso to empower the 
Court to order the removal of a trustee, etc. The tomb 
ofarepnted saint becameaplace of pilgrimage, and .an 
endowment was made for the maintenance of the 
shrine and for the performances of certain religious 
ceremonies. There was a practice on the part of the 
proprietors and the managers of the institution to 
divide among themselves the residue of the income 
and to dispose by way of sale or mortgage of the 
share enjoyed by them. Meld that this was a reli- 
gious institution within the meaoing of Act XX of ^ 
1863. The 14th section of the Act empowers the 
Civil Court to remove trustees for misfeasance, etc., 
and it does not recognize any difference in respect of 
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trubteeSj vhbther hereditary or selecteA FAStTsrDiv 

Sahib v. Aceem Saheu I, Ii. B., 2 MacL, 187 

3. ' Suit to remo «0 
irusiee of rtUgiou* endoicment iAougA tmlatt/altg 
appoutted. — Act XX of 1803 is applicable to an 
cudowmcut whereby certain shopa hare been pnr* 
chased by subscription and dedicated to the anppcit 
of a tDOS(pie, and is also applicable in respect of a 
person in pcssessiou of the endowed pteporty and 
professing to act as mutawalli, even though he may 
not have been lawfully appointed. 2)2erru«> Stag 
T. Kusen Sxng, I. X. £„ 7 Ca?e„ 767, and 
Sheoratan Snort v. Earn Pnrgath, 1, L. B., 
18 All., 227, referred to UrHAtniAS SiRAJUl. 
lUQ 1'. luAM-BQ-iiQr , L Ik B„10 Alh. 104 

4. — Suit to restrain manager 

ftom allowing property to be removed— 
Foi . ■ 

187 

mg with cases against trustees of religions endow* 
inenti. it gives special facilities for siuts in the pr n« 
clpal Civil Court of the district by any of the per* 
SODS interested iu (hose cndownients. Quare— 
Whcthcij considtring the piuvisioas of s. 30 of the 
Civil Procedure. Code, the letentiou of s. 14 of Act 
XX of 18S3 IS at all uecesearvf Au order under «. 
l4 Act XX of 1803, should be mandatory, and not 
prohibitory. here a sacrnl bock was kept at a 
temple, aud uas an object of veacratlon to the mem* 
hen of the sect entitled to norihip there: Beld 
t^t a suit woirid Ho under e. 14 of Act XX of 18C3 
hy some of the persons interested in the temple, to 
restrain the superintendent from removing the book 
to another place, and that he should he directed to 
retdn it as a p rtion of the funuturo of the temple. 
Dud&buu Sibsh e. KisEEir SnrdH 

[L L. B,, 7 Calc., 767 ; 9 C. L. E , 410 

5 . Trustee of Temple, quali* 

ficatlons of— Ua/y of CommitUe — Mttfeatoner. 
— Act XX of 1S63 does not lequire that a per* 


uuvito temple docs not amount to nu act of mis* 
feasance,, neglect, or breach of trust on the part of 
the committee uitiun the meaning of s. 14 of the 
Act. Oassataihaea ATriicoAs r. Detahataoa 
hlvsAii . . . L L. B., 7 Alsd., 223 


tho Government ; and s. 14 of that Act, altbongh in 
its terms it appears to bo mere general than the 
earlier sections, applies in fact only to the same reli* 
gious endowments to which the rest of the Act ap* 
plies. Panch Covris Mull v. Chunitoo Loll, !• X* 
B., 3 Cale., 563 : 2 C. L. B., 121, cited aud f<lIo»td. 

Kau Curxx Qiui r. Goiabi • 2C. Ii.B.,128 


ACT — 1863— 2C2C— confi'jiued. 

7. — — Smt to rtcottr 

land on hehalf of teinplt . — The provisions of s. 14 
of Act XX of 1863 {Behgious Endoumentg Act) do 


difendauts (tho managers of the temple) had forged 
documents aud usurped temple property, without any 
prayer for the lemoval of the manageis, or for dam* 
ages, cr for a dccice for specific peifcrmance of any 
act by the managers, is not a suit fer uhich a special 
jurisdictvu is pr vided by tha Act. MAHAinroA 
Bav e . Vescoba Ghosami I. X,. B., 4 iUad., 157 
8. ■' — Smt by person* 


to show tlmt there are any specul funds constituting 
au cailowment of the iastitution. If it bo proved 
that the cmmouics lu question hare been conducted 


guilty of neglect of duty rendering him liable to s 
suit under s. 14 of tbe Act, Where it has been usual 
for the trustee to celebrate festivals with tho lud of 
vcInnUry contributions, it ia a breach cf dnty on the 
part of the trustee to refuse to celebrate them with ut 
adequafo teas ns if funds are available, and the tnis* 
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catuiofc, be calle.d upou to. decide questioue of ritual 
and worabig uncomiected with civil rights, it is per^ 
fecjtly competent for them to adjudicate upon sgch 
question^ also when, the adjudicatibu ist necessary- for 
tho; determination of civil rights, A^nin Spkib v. 
Ibram Sahib, A ilad,,^ 112, explained. EljfitAli'reAB 
Keddiab V, NAUBEBukAii Chexttab 

£I.li.,B.,23Mad.,,a98. 

9. Trustee, manager, or super- 

intendent of mosque — Application, of Act.— The' 
worfb. “trustee, manager, or superintendent of a 
mfsqqe,” etc., mentionedin Act X,v of 1S63, mean the 
trustee, manager, or supaintendent of a mosque, etc., 
to which the provisions of the Act are applicable, not 
the- trustee, etc., of any m sque. And such pemons 
are- those to wh m the provisi ns cf Eegulatiou XIX 
of 1810 vfcre applicable. The masques, etc., to which 
the provisionaof that Eegulatiou were applicable, were 
mosques for the support of which endowments had 
been granted in land by- the Government of the couu- 
ti’y or- by individuals ; and the mosques, etc., to which 
the provisions of Act XX of 1863 apply are, not any 
mosques, etc,, but any. mosques for the supp ort of 
which endowments in land have been made by the 
Gkovemment or private individuals. J -AK Alt v. E Aii 
Nath jUmmern , . I. L. B., 8 Gale., 32 

[9G.L.B.,433. 

10, Suit by committee against 

manager, for misappropriation— 

of.i. GivU Court — Leave to cue . — ^A committee ap- 
pointed under Act XX of 1863 may, without leave, of 
the Court, previously, obtained, sue their manager, or 
superintendent, for. damages for. misappropriation 
and, for an injunction. The provisions, of Act. XX of, 
18.63,, s. 14, do not apply to such suits, by tbe com- 
mittee themselves. PoDDOLABa Eor v. Eahqopai, 
Chattekjeb . . Xi L. B., 9 Gale,, 133 

C^.C.L.B„333 

IL — Suit against dismissed trus.- 

tee to recover temple propertyi— A suit by tbe 
trustees to- recover the property of a temple, from an 
cx-trusteo who has been, properly dismissed from his 
office by the temple committee is not governed by 
s. 14 of Act XX of 1863, VEBASAin- Navadu «. 
SoBBA Eak . . . I. L. B., 6 Mad., 64. 

13. — — — ICerediiary trus- 

teeship — Suspension from trusteeship and right of 
piija — Maintenance- in office on terms. — Suit by 
certain diksbadars or hereditary trustees of tbo Chit- 
ambaram temple against others of the diksbadars 
praying for their removal from office and for a money, 
decteo alleging that they had been jointly guilty of 
nnsconduct in respect of temple property in their 
custody and had obstructed the repair of certain 
shrines. The District Judge passed a decree suspend- 
ing some of the defendants &om tho office of trustee 
and'the right of puja for a period which was not de-, 
fined ; ho also passed a decree for tho money claimed : — 
Held that the operation of Act XX of 1863 was not 
excluded- by tho admission that tho trusteeship was 
hereditary in certain families ; and that the District 
.ludgQ had jurisdiction under Act XX of 1863 to 
deprive the defendants of the right of iiuja. Meld, 
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further, on the evidence that the defendants merited 
the, punishment which had been inflicted on them. 
Decreed that the suspension of the defendants bo 
withdrawn 'on the terms that they file an undertaking 
with two sureties that they would restore certain pro- 
perty bel -nging to the temple now missing, and that 
they would duly conform to the decision of- the- ma- 
jority- of cfikshadai’s as to the management of temple 
affairs, etc. Natesa v, Ganapati 

£I.L.B.,14Mad.,103 

ISi ^ Suit to carry out endow- 

luput,— lu a suit by- the mutwalli of a large 'Slahomc- 
dau, establishment,, acting on behalf of the Mahomedaus 
ot the; ueighbourhood,. to secure the perfcrmance 
of trusts, of a. deed of appropriation by a Mahomedau,. 
the plaintiff was. held,. with reference to the words of 
8s. 14 and.i 6, Act XX of 1863. to be a person interested 
in tbe preservation of tbe trust, and a. proper person 
to bring, tbe suit. He was not required under tboso 
sections to have any interest in the trust, direct or 
immediate, or any share in the manaeement of the 
property. Dovab Chbhb Mubmok v. Kesajuit Aii 

£12 W. B„ 382 

14. Beligious endowment — Appli- 

cability of the Act — Madras Heynlaiion VII of 
1817, — In a suit brought with the leave of the Dis- 
trict Court under Act XX of 1863, to remove tho ■ 
trixstees of a Hindu temple, it did net appear that the 
trustees-were nominated by or subject to the confinn- 
ation of’ the Government or any public officers — 
JEfeWthat Act XX of 1863 was not applicable to tho 
temple unless it was admitted or proved by. evidence 
that tbo endowment was one which would have fallen 
■ under tbe provisions of Eegulatiou VII of 1817. 

- Mothh «. GAn&athaea . I, L. B., 17 Mad., 96 

16,. . Madras Reyulation . 

j VII of 1817 — Joinder of purchasers in a suit 
against trustee. — A temple having, been endowed 
, with immoveable property after the passing of Madras 
Eegulatiou VII of 1S17 and before tbe Eeligious 
Endowments Act (XX of 1863), and tbe tnistee 
! baying without authority sold the same, a suit 
was instituted under Act XX of 1863 against the 
trustee and the purchasers of the property, to annul 
the sales and to declare the right of the temple 
thereto ; — Meld (1) that a transferee of trust pro- 
perty, under a transaction which amounts to a breach . 
of trust on the part of tho trustee of tho institution, 
cannot be proceeded against under tbo provisions of 
the Eeligious Eudo\vments Act, 1863; and (3) that 
tho trustee of. a public religious institution can. bo 
’ sued under tbo provisions of tbe Eeligious Endowments 
Act, 1863, notwithstanding the fact that tho in- 
stitution came into existence after Eegulatiou VII of 
1817 was passed. Sitavta r. Eami Reddi 

£1. L. B., 22 MaA, 223 

18. Undo to m e n i — ■ 

Endowment for henejit of family idol — Suit to re- 
move shebaits from office, -Arbitration, Reference 
to— Bengal Regulation dSilM'of 1810', — Act XX of 
1863 does not apply to an endowment which is not a 
public one, but which is made for tho benefit of an 
ancestral family idol. Two plaintiffs, members of a 
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Hindu applied for and (iu tho prcseace of 

the defendants) ootained leave to mktituta a eoit 

a^ainit the defendants, who were the shebalta of » 

certain idol, for the purpose of having them removed 

ftwm 

their . 

public 

worsh.^^. o ... . „ . 

dants. After issues had^ beretr framed, the Court 
of first instance mode au order, nnder 8. 16 of 


suit, and that the endowment was not made for the 
benefit of the public. The; further iu their award 
laid d)wn certam definite rules according to which 
the sheha ouzht to ha conducted, and repairs tu the 

manner, and sh^ul^ execute’ cett^ npalrs to tho 
temple within six months, and declaring that, litlie 


that the decree was not (me authorised by the terms 
of e. 14 of the Act > -* Stld that, on the fiicte as 
found by the arbitrators,' Act XiC of 1803 did not 
apply to the case, and that the compuleory refereuce 
to arbitration and the decree made thereon were iUc> 
gal and void. Seld, further, that the decree itself 
was bad on the ground that it was not one comiug 
witbiu the scope of s. 14 of the Act 'Pbotai 
ClUHDBA MlSSEB V. BBOJOKAtn hllSSBB 

tX L. K., 18 Calc., 276 
17. SuspecBlda and diBoUseal of 


constituted under that Act. Subsequently the unn« 


trustee refused to acquiesce in tho order of suspen* 
slou and to give up certain records, etc., which he 
was by that order required to deliicr, and denied tho 


of the committee, tho first for damages for Ue 


ACT— 1863— XX-confittneif. 

buspeosion, and the second fT an injunction to restrain 
the liefcudants from inierfering with the discharge of 
his duties as trnstec. B.tli of these salts were dis* 
missed, and the plaintiff preferred appeals to tho 
High Court. In the appeal relating to the claim for 
au injmiAiou, it was found that no miscouduct had 


I'roceduro Code, s. b78> and was heard by him 
siltiog nilh tlio two other Judges-— by 
Cot>u^s, OnTn and Sqbfuabu, J. (Davixs, J„ 
dttt.), that (ho order of suspeuslou was illegal, ami 
the plautiff was entitled to substantial images. 
Fer CoiLiNS, C./.— The power of suspenilou by 


• • ... . 1 .- ...1 

1. B. 18— Leave to BUe— i’uWto 

and pritaie ewfotcoienfs— 22ej. ATJAT q/* JSJO— 
Jartiitchon of Ctvtl Court — <SHit to remove 
mutmaUi,~A, a Mahomedan lady, ezeemted a wakf> 


B, and caused the uames uf herself and Aus mntw allis 
to be substituted in the C llectjr » register fur her 
own name as owner. On the death of B, A acted 
as the sole mutwalli. The wahfuama was publicly 
registered. But though tho property^ was styled 
'‘wakf,”aud A tho mutwalli thereof, in all docu* 
incuts cuuitected with the estate, A all along couth 
uued to deal with it as absolute pcvprictress, and tho 
dciBcation, though made lu 183 , was never under 
the cootrul of the Board of Bevenuo or of loc^l 
ugento. Iu B suit, which the plaintiffs obtained 
leave to institute under s, IS of Act XX of 18G3, 
to remove A from the mutwalliship, on the ground 
of misfeasance,— ZTcitf, the wakfnama did nut con* 
stituto a public religions establishment mthin the 
meaning of Act XX of 1863, and that, therefore, tho 
Judge below had no authority to give the plamtiffs, 
under s.' 18, leave to ene ; aud that lus decision 
waa consequently, ultra vires- S. 18 of Act XX 
ef 18G3 applies only to such religions establish* 

I meuts as wen under the control or supcrbtcudcncs 
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of the Board of Eevenue or of local agents trader 
Eegulation XIX of 1810, and were transferred to 
trustees or managers under s. 4 of the Act. 
Delsoos Ba'Oo Be&ttm «. Asho-ab Ally Khan 

[15 B. L. R., 167 : 23 W. E.., 453 

Affirmed by the Privy Council. So far as it held 
that the endowment created by the document was not 
of such a public character as would sustain a suit 
under Act XX of 1863, not dissented from. Ashg-ab 
A n V . Deieoos Banco Beghm 

[I. L. E., 3 Calc., 824 

2. 'Right of 'benefi- 

ciaries under deed of endowment. — Act XX of 1863, 
while it empowers persons to sue whose right to sue, 
independently of the Act, may be doubtful, does not 
deprive persons claiming to be beneficiaries under a 
deed of endowment of the right to sue, which they 
have independently of the Act, nor does it impose on 
them the necessity of obtaining the sanction to insti- 
tute the suit required by s. 18 of the Act. 
Khiab Hossein u. Mehbitm Beebee 

[4 W., 155 

3. — ~ Suit to have trusts 

of endowment carried- out. — An appropviator, who 
sues on the ground that the trust created, so far as it 
related to the appoiutmeut of mutwallis, had never 
been acted upon, and that the original rights of the 
appropriator remain, is at liberty to bring such a suit 
without leave of the Court, under s, 18 of Act 
XX of 1863. Hedaitoonnissa v. Avzul Hossein 

[2isr.w.,420 

4 . — - Sanction to suit— brought 

different from the suit sanctioned— Rejection of 
fflaint. — A and R, being worshippers at a Hindu 
temple, obtained sanction under s. 18 of the 
Eeligious Endowments Act to sue for the removal 
of the managers of the temple on the ground of 
breach of trust and for damages. A and B sued to 
remove the managers, but claimed no damages in 
their plaint Beld that, as the suit instituted 
differed from the one for which sancti- n was given, 
the plaint . was properly rejected. Sbinivasa r. 
Venkata . . , . I. L. E., 11 Mad., 148 

5. ; Order of Civil 

Court as to title, Rffect of. — Semble — That an 
order of the Civil Court, under s. 18 of Act XX 
of 1863, refusing leave to institute a suit, and decid- 
ing that the temple was governed by a hereditary' 
dlwrmakarta, and therefore wi'hiii .s. 3 of ilie 
Act, was net conclusive upon the question of title 
between the parties.' Venkatasa Kaikae v. 
SnmrvAssA Chabiyab, Seinivassa Chaoitab ». 
Venkatasa Eaikab . . . 4 Mad., 410 

0 ^ Costa — Suit for benefit of a 

trust.— a suit under Act XX of 1803 is for 
the benefit of a trust, and no party to the suit is iu 
fault, — c.y., where the right to the succession is dis- 
puted, and it is necossary to secure tin* jnopi rty.— 
the Court may order the c( sts to t)p paid nut of’ the 
estate; but where a person is in fault, no such ordir 
ought to bo made. Sookbak Dlss r. Sv-d 
KisitoEE Doss - , . . 22 W. E., 31 


1833 -XXI- 

See Cases hnpee Eecoedees Act. 

See SaiAii Cause Couet, Eangoon. 

[6 B. L. R., 196 

See SUPBEINTENPENCB-OE HiGH CoueT — 
Chaetee Act, s. 15 .6 B, L. E., 180 

xxni— 

See Cases unbee Waste Lands. 

s. 6 — 

See Valuation oe Suit — Suits— Waste 
Lands, Suit bob . . .7 W, E,, 349 

1S64-II- 

See Appbaii in Ceiminai, Cases— Acts— 
Act II OP 1864. 

[I. L. E., 10 Bom., 258 

See .Tueisdict’ion op Ceijunad Couet — 

OppENCES COJIJIITTED ONIY PABTIY IN 

one District Theft. 

[1. L. E., 10 Bom., 258, 263 

See Local Goyebnmbnt, Powee op. 

[I. li. E., 10 Bom., 274 
See Teanspee op Cbihinal Case— Gen- 
EEAL Cases . I. L. E., 10 Bom., 274 

UI- 

&'ee’EOEEiaNEES. 

[I. L. E., 18 Bom., 636 

See Waeeaht op Abbest. 

[I. L. R., 18 Bom., 636 

VI- 

See Cases undee Whipping. 

^ XI— 

See Mahohedan Law — Endowhbnt. 

[I, L. E., 18 Bom., 40l 

See Mahohedan Law - Kazi. 

[L L. B., 1 Bom., 633 
I. L. E., 3 Bom., 72 

; XIII- 

See CONTEACT— Beeach op Contbaot. 

1.1 Ind. Jur., ISr. S., 131 
See .Tubisdiction op Cbijiinai, Coubt — 
Oppences committed only PAETLY 
in one Distbict— Eiiigeants. 

[4 Mad., Ap., 4 

^ X.VI- 

See Eegistbation Acts. 

^ XVII— 

See Oppicial Tbustee’s Act. 

; XX— 

See Costs - Bombay XIinoes’ Act. 

[I. L. E., 2 Bom., 380 
■See Guabduin— D niES and Powebs op 
Guaudians , L 1>. E,, 12 Bom., 686 
[I. Ii. R, 20 Bom., 61 
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DIGEST OF CASES. 


( ) 


ACT— 1884— 

Set BcfDV Law— PA smioy— Biasr xo 
Accoost os Pabtitxos. 

IL I*. B., 17 Bom., 271 
Ste llisos— C ases rsB£B Bojibit 
lIncoBs' AoT, IS64. 

— 53. 11 and 15 — 

^<«CoiiscioB . L Xi.B.,lBom.,318 

XXVI— { 

See Cissa rssEB S vitt. CicsB Cocbt, ! 
PiSStDESCY TOWKS. 1 


Set CosTEACT Act, s. 27.* 

[14B.L.B.,78 

See Costs— S itAiL Cacsk Court Srrrs. 

L1B.BH., O.C.,27. 60 
10 B. !„ B, 358 
2 Hyd^, 237 
LIi.B,4Boin.,407 

1885-111- 

3e« Casbuess Act. 

Ste Cases ussea Cabeiess. 

V— 

See llABBuas Act (Cseistus), 1865. 

t8 2fad., Ap.. 20 

VII- 

See FoBssi Act, 1805. 

X- 

See Svoasuos A . ct . 

XT— 

See Cases usssb Suau, Cause Coust. 

UOTCSSIL, 

5<« Sjuu Cause Coubt, Basgoos. 

[dB.l,.B.,188 
• Ste Cases vsseb Stecul ob Secosd 
A rrsAir— S juu Causb Coubt Sctje. 

: xn— 

See Wabbasz ot Abbsst. 

tlltid.Jur.,315 

— Sin— 

A<« CUABQB , 1 Ind. Jur., IT. S., 404 

See UflESCB COUUIITES OS TBB UlvB 

Seas . . lB.BB,O.Cr..l 

SV— 

See Uiod Coubt, Jubisdichos or — 
Bombai— C mi. 

1 1. Ifc B«, 13 Bodl, 302 
L B. B, 16 Bom., 138 
Set Faesi IIabbiaob asb BtTosci. 

See Cases usxeb Paeais. 

See llEsiiiuTiox oi Cosjvoai. Uionrs. 

L0Boa,29 


ACT — eoatiitied . 

•1665-SS— 

See Costs — S ritiiAsr Suit tob Posses* 

BIOS . . .15 TV. B, 263 

See Cases usbeb IToouteab. 

See Cases usbeb Pleabeb. 


Are Cases usdeb Pas sis. 


Are IssoiTESCT — C ases ustes Act 
XAVIU 0* 1SG5 . 3 Bom-, O. a, 25 
[5 Bom., O. C., 167 
8 Bom., 27 


— 1866— X— 

Are Cases usdeb Comtast. 


xm— 

Are OUDS BEssurnos Act. 


'XIV- 


Are AsEistrST . 7 TV. B, Cr., 64 
Are Caebses , , 3 N. W,, 185 


Are UaotsiEaxe, JUBissjcrioy o?— Sr£< 
UAL Acts— Post uiricB Acts. 

[3 ^oL, Cr., 8 
5 Bern., Cr., 36 


Are Post OttiCB Acr, 1860. 


Set BssistsATtos Act, ISCO. 

Are Cisrs cycEBBEaisrsAixos Acr, 1877. 
— — XXI— 

Are Katjtb Costeeis* Xaeeuge Dis- 

soLuxios Act. 


XXVI— 

Set Ocbs Estates Act. 

lX li. B, 4 Calc., 838 

Aee OuDE SuB.SEniEiiEJt Act. 


Aee Teusibes AM) iroBiGXGEZE Act, 
1SC6. 


- 1887 -m— 

Are Oumiso ACT (lU or IS 67 ). 

Are Cases umies OAsama. 

X,8.1— 

Are SuALL Cause Coubt, Motussil— 
Pbactice asd Pbocedceb Betesescb 
TO High Cocbt. • 

L3B.L.H., A-a,135 

Xn,B. 14 — 

See Waebaet or Abbest. 

l 2 Ind. Jur.. N . 6., 340 
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ACT — 1863 — XX — concluded, 

of the Board of Revenue or of local agents under 
Regulation XIX cf 1810, and were transferred to 
trustees or managers under s. 4 of the Act. 
Deleoos BA'OO Begum «. Ashgae Ally Ehas 

[15 B. L. E., 167: 23 W. E., 453 

Affirmed by the Privy Council. So far as it hold 
that the endowment created by the document \vasnot 
of such a public character as would sustain a suit 
under Act XX of 1863, not dissented from. Ashgae 
Am V . Deueoos Banco Begum 

[I. L. E., 3 Calc., 324 

. 2, Right of benefi- 

ciaries under deed of endowment, — Act XX of 1863, 
while it empowers persons to sue whose right to sue, 
independently of the Act, may be doubtful, does not 
deprive persons claiming to be beneficiaries under a 
deed of endowment of the right to sue,' which they 
have independently of the Act, nor does it impose on 
them the necessity of obtaining the sanction to insti- 
tute the suit requu’ed by s. 18 of the Act. 
Kuuab Hossein V , Meheum Beebee 

C4N. W., 155 

3. Suit to have trusts 

of endowment carried- out. — An appropriator, who 
sues on the ground that the trust created, so far as it 
related to the appointment of mutwallis, had never 
been acted upon, and that the original rights of the 
appropriator remain, is at liberty to bring such a suit 
without leave of the Court, under s. 18 of Act 
XX of 1863. Hedaitoonnissa v, Aezul Hossein 

[2 N. W., 420 

4. Sanction to suit— Safi brought 

different from the suit sanctioned— Rejection of 
plaint.— A and R, being worshippers at a Hindu 
temple, obtained sanction under s. 18 of the 
Religious Endowments Act to sue for the removal 
of the managers of the temple on the ground of 
breach of trust and ftr damages. A and S sued to 
remove the managers, but claimed no damages in 
their plaint Held that, as the suit instituted 
differed from the one for which sancti n was given, 
the plaint was properly rejected. Seikivasa r! 
Veshata . . . I. L. E., 11 Mad., 148 

5 . Order of Civil 

Court as to title. Effect o/.— SemA/e— That an 
order of the Civil Court, under s. 18 of Act XX 
of 1863, refusing leave to Institute a suit, and decid- 
ing that the temple was governed by a hereditary 
dharmakai-ta, and therefore wi'hiu s. 3 of the 
Act, was net conclusive upon the question of title 
between the parties. Venkatasa NAiicAJt v. 
SniNiTASSA Chauiyae. Seiniyassa Ciiaeiyae » 
Venkatasa Xaikab . , ,4 Mad., 410 

~~ Coats — Suit for benefit of a 

trust.— \\ beta a suit under Act XX of 1803 is for 
tiio benefit of a trust, and no party to the suit is in 
fault, e.y., where the right to the succession is dis- 
puted, and It IS iiceesaary to secure tin- pciu rtv.— 
the Court may order the c< sts to l,e paid out of' the 
estate; but where a person is in fault, no such i nhr 
ought to ho made. Sookeam Doss c. Xpsd 
KifiHOUi: Dos3 • • . , 22^. H., 21 


ACT — continued. 

— 1833 -XXI— 

See Cases unuee Recoedees Act. 

See SmaijI Cause Couet, Rangoon. 

[6 B. L. E., 196 

See SuPEEiNTENUENCE-OE High Couet— 

Chabteb Act, s. 15 .6 B. L. E., ISO 

—— XXIII— 

See Cases unuee Waste Lands. 

■ — ~ s. 6 — 

See Vaeuation oe Suit — Suits — ^Wastb 
Lands, Suit dob , . .7 W. E., 349 

1864-n- 

See Appeal nr Ceiminad Cases— Acts— 
Act II op 1864. 

[I. L. E., lO Bom., 258 
See .Tueisdiction op Ceiminad Couet — 
Oppences committed only paetdy in 
one Distbict Thept. 

[1. Ii. E., 10 Bom., 268, 263 

See Local Ggveenment, Powee op, 

[I. L. E., 10 Bom., 274 
See Teanspee op Criminal Case— Gen- 
eral Cases . I. L. E., 10 Bom,, 274 

Ill- 

See POEEIGNEES. 

[I. L. E., 18 Bom., 636 

See Waebant op Arrest. 

[I. L. E., 18 Bom., 636 

VI- 

S.ee Cases under Whipping. 

XI— 

See ilAHOMEDAN LAW — ENDOWMENT. 

[I. L. E, 18 Bom., 401 

See Mahomedan Law Kazi. 

[L L. E, 1 Bom., 633 
I. Ii. E., 3 Bom., 72 

^ XIII- 

See Contract — Breach op Conteaot. 

[1 Ind. Jur., 17. S., 131 
See .Tueisdiction op Criminal Couet — 
Oppences committed only partly' 
IN one Distbict— Emigbants. 

[4 Mad., Ap., 4 

-XVI- 

See Rbgisteation Acts. 

XVII— 

See Oppioial Trustee’s Act. 

XX— 

See Costs -Bo.-ubay Minors’ Act, 

[1. Ii. E, 2 Bom,, 380 
See GrARDiAN — Dcties and Powers op 
Guardians . I. L, E., 12 Bom., 636 
[I. Ii. E„ 20 Bom., 61 
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ACT— 1884— SX—ccitciudeJ. 

See Hindu Law— PAET moN—BiOHr to 
Account on Paetitiok. 

tL L. E., 17 Bom., 271 
See UiNOB— C ases undib BoifBAr 
MiNOEs’ Act, 1864. 

— gg, 11 and 16—. 

See CoiLECtOB . I. L. R., 1 Bom., 318 

XXVI— 

See Cases cndeb SuaiiD Cause Odust, 
Pbesidenci Towns, 

- — — 8 . 9 — 

See Cosx&iai Aar, s, 27. * 

[14 B. li. R.. 78 

See Costs — Suaxl Cause Coubt Suits. 

rl B. I,. R, O. C., 27, 88 
JO B. L. R, 35S 
2 Hyde, 237 
ERR, 4 Bom., 407 

1865— in— 

See Cabbiebs Act. 

See Cases unssb Cabexess. 

V— 

See UASBUOB Act (Cbbisiun), 1S65. 

[6 Mad,, Ap., ao 

Vll- 

See Tobesi Act, 18GS. 

S- 

See SoccxesioN AOT. 

— XI— 

See Cases undeb SBAXI' Cause Coubt, 
UoTcssn. 

See SuAii Cause Coubt, Rangoon. 

[8B. L.R., 196 
See Cases undeb Special ob Second 
Appeal— SsiAU Cause Coubt Suits. 

XU— 

See Waebant os AbsEst. 

[lind. Jur.,316 

XIII— 

See CjjiSOB , 1 Ind. Jur., N, S„ 404 
See Opience coutaiiED on xsb UIuB 
Seas . , I B. Ii. B., O. Cr., 1 

XV— 

See Bioi^ Coubt, JuBisDicnoN os — 
Boubat— C ini. 

Ll. Xi. R, 13 Bom., 302 
I.l>.R,l8Bom.,188 
' See Pass: Habbuqb and DitobCb. 

' See Cases cndeb Passis. 

See ItEStlXUXION os Comloal Riodis. 

[9 Bom, 29 


— eoalinued. 

1665-XX— 

See Costs— S uaiUET Suit fob Posses* 

BIOS . . , 16 W. R, 268 

See Cases undeb Moobteab. 

See Cases undeb Pleadeb. 

XXI— * 

See Cases ui^bb Pabsis, 

^xxvm— 

See Inboltenct — Cases under Act 

XXnil OP 1865 3 Bom, O. C., 26 

[5 Bom., O. C., 167 
9 Bom., 27 

— 1868— X— 

See Cases undeb CoaPAsr. 

xin— 

See OuDB Redemption Act, 

XIV- 

See Abetment . 7 W. R., Cr , 64 

Stedmitss . . Sir. W, 185 

See HaoistSatu. Jueisdiciion op— Spe- 
cUL ACTS— Post Ospice Acts. 

[3 Bom, Cr., 8 
6 Bom., Cr., 88 
See Post Optics Acf, 1666. 

—XX- 

See Reoistbation Act, 1866. 

See Cases undeb Resistbation Act, 1677. 

— XXI— 

See J^^Anss CoNPEBTS' Tdissuaa Bis- 
solution Act. 

XXVI- 

3e< OuDE Estates Act. 

t.1. L. R, 4 Calc., 839 

Set OUDE SUB*SSTTI.EM£NI AOT. 

— xxvm- 

See Trustees and Hostoaoepe Act, 

1666. 

-lB87-ni- 

See Oamsadi'o ACr e? 1S67), 

Set Cabbs undeb Gamsuno. 

X, s. 1— 

Set Small Cause Coubt, Mopussil— 
PRACTICB AND PBOCEDDBB BBTEbBSCE 
xoHioa CocBT. • 

' L3S.L.2., A.C.,135 

— . — XU, 8. 14— 

Set Wabbasi ot Abbest. 

' l 3 Ind. Jur., If. 8., 340 
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act — coilii.iiifi/. 

1807-Xin, 00 . 20 and 30- 

Crimiiiul I‘joci'Jnrc Coile f^lct 

JXXl~ of lS6IJr i’ Jd-i — XJij/riii.'iiDu tf Jim — I’ot- 
4C1JIOI* of opium , — Uiwu Uic Cl iwittiJ.ij <,f certain 
pm.iw uiulcr s._ -(>, Act XIll i>f ib’67, for illicit 
jKi.iic.^d.'a Ilf opiuin, tin! if;i;:iitrat« nutvtiCaf tltiiu 
lt» jKvjuicut «'f a tine, ivml lUrcv'.ciV tlut, ujv u the 
vcMllvitijn thereof, ciie-lialf slkiuUl lio ittid to the In* 
.H'ccl'. r of I'l-lice who luil ajii'rchtinicil the iiri-viiitr.-i, 
but refused to pay the ether lulC iu ucc rilaneo 


TtilU s. 30 (for rc;is.u> 


forth iu hi* orvii?) 


to the pcrtviu who etavo the iufi-ruutl u. On a refi 
tiice by the Sc.isl,us Judge to the High Court , — JldU 
the High Cjurt_ could m.t iuterfiTO uiuhr a. -Wt 
of the Code of Criminal Pncolure. 'Ihe diitributiou 
of the iiuo under s. lO, Act Xlll of lbf'7, 
formed no furt of the -Magistrate's judgment. QcntN 
c, UAiius-ti. sJ>au . . 8 B. lo K., Ap., 7 

[la W. TL, Cr., 66 

xvin- 


Sca Juj;is»icTio.v oi’ Civit ,Cuci.'T--l:L>r 
.tsn ItEViisuK Sms, X- W. l>, 

[2 X. -W., 85 

XXI, B. 16- 

•Vee Sn.^TEtici:— I M !• n I d 0 .v .'t n .'>• r—I m- 
vuiaOSMEtJT IX un’.tfLt ov yi.M:. 

[5 Bom., Cr., 44 

XXIV- 

6V« AoMisiatu-vrou tinximA!.’* .Vcr, 18r,7. 

.V«e luLEOiTiitAcv . ll B, L. K,, Ap., 8 


ACT — (OiiHimt I, 

i 8 e 8 ~vin, B. 1- 

*Vr SrAitiTte, Coxdiufciio.'f or, 

|;0 7S‘.'W.,373 

— rx- 

.Vte T.tx . . 4 Much, Ajp., 83 

r2B. L. E., Ap., 40 
U W, Ih, Cr., 13. 66 

xni- 

■iff Uir.itr or Sfir— Ki>i» or Ol'ol, 
•Sfir .u>.uxar . . UV/‘.B.,Ua 

XIV— 

■Vee I'aoMiiciEd .3 B. I,. B., A, Cr., 70 
[1. I* E., 6 Calc., 103 : 7 C. E. E., 107 

•bVe .tri-SAL IN CbISU-VAI, CAsE -Acri — 

Act XIV or 1S03 . 17 Vf, E., Cr„ 11 


XVT.s.O- 

Sei ArvEAi. - OuuEUs . 14 XV. E., 323 
MiNisxnuiAL- orrtciaie, .Utoixtiiem; 
or. 

[U- W. E., 364 
13 W. E., 197 
14X7.11,, 378 

3 . 12 - 

iVce Mrxsip, J fuiaincriox or. 

CIO XV. E., 414 


— XXV- 

Sce ComiiGUT . L lx. E-, 14 Bom., 586 

See DurAMATios’ Elx. E., 0 Mad., 387 

OVtf l’ui.sii>G Pursaja .v:yu XEWdrAi'KBs 
Acr. 

B. 3— 

See Xnwsi’AVKii . EI 1 .E., 16 MaA, 443 

xxxrt- 

See Cases t'xuEir .Vvekal— Acts— Act 

XX\1orlS67. 

See CASES'tnrnEit CorurPEEJ— Acr XXVI 
or 18C7. 

See VAiiVATtox or Suit. 

[e-Bilx. E., Ap.11,12 
3 MaA, 352 

-XXIX-. 

See FI^■E . . 9 W. E., Cr., 62, 64 

See SESTEXCE— I M r B I 3 0 >■ It E >• T— I M- 
ruisosinrsT' nr nETAUTiT or vvsz. 

[5 Bom., Cr., 44 

1808-1— 

See- OEtreitAL Clauses- Coxsoltdatiox 
Act. 

VI (X.-XV. P.' Municipal 

Improvement Act) — 

See N.-W. P. AKni OuDir MuxicrrAirriES 
Act, 1883, ss. 60, U. 

p. Ix. E., 8 Ail., 770 


B.ia— 

See Bu^■GAL Civil Couuts -Wr, 1871, 
s. 33 .1 ]sr. XV., 117, EA 1873, 203 
rSN.XV., 108 : Agrra, P.B.,EA 1873,278 
'■ 5 17. XV., 175 

3 . lO"- 

See Kxecutiok or Decuee— Thasseek 
or DECUEuroB KxEctrrIo^■■. 

[1 X. XV., 113, EA 1874, 109 
15 XV. E., 574 
17 XV. E,, 651 

-XIX— 

See OCDE Ke>'T xVct. 

— 1S09-I— 

Sec OucE Estates .Vct. 

rv-- 

See PiYoucE Act. 

xnn— 

Sec CKijii>'AL Peocedcse Code. 

^rx- 

See Atpeal is Cbiausal Case— Acts- 
IsuoinrTAs:- A ct, 1P6D. 

[14.XV..E., Or., 71 

See EsiorrEi— SrATEiiESTS asd Plead- 
EiGS .• . . 24 XV. E,, 173 

[6 XV. E., 262 
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( UO' ).- 


ACT— 1869— IX— 

See Faisb Etidesch . 6 Had., 326 
See iNCOilK Tax Act, 1669. 

[2K.W„113 
See Susisycii— luruiaoNiiEKT— IiiPEi- 
SOSMISST IS DEfArLT 04» PISE. 

[7 BonL, Cr., 76 
14 W. K., Cr., 70 

— XIV— 

See Eoubat Civil CornTS Act. 

XV— 

See I'KisosEfi’a Tzstiuosv Acx. 

xvr— 

See Ebootas Dcabs act. 

XVIII— 

See SiAur Aci, 1860. 

xxn, B. 0 — 

See JcaismcTioN o» Criminal Court— 
Oesbiial JuBiaoiCTioy. 

[L L. E., 3 Calc., 63 
t L. R., 4 Calc., 172 

-xxin- 

See SBSIESCE— lUFRlSOSUEST — lUPBl* 
BOirUCVT IS SBTAULT OF FISB. 

[7 Bom., Cr., 76 

1870 -VIl- 

See CorsT Feds Act. 

vin— 

See ISTAKXicioB L L. B., 6 AIL, 380 

— X— ' 

See Lasd AoQriSliioy Act, 1870. 

XI, B. 3- 

See Excise Act, 1871. 

tL li. R., 3 All., 404 

XTV— 

See LiinTATios Act, 1877, Art. 132. 

CXI,. XL, 9 Bom., 233 

See SlATCTE, COSBXBVCTIOS OF. 

[0 N. W„ 373 


XXI— 

See Hisbo IVnxs. Act, 1870. 

See Cases toeeb Hikbo Law— W nt— 
COSBinCCTIOH OF Wins. 

See Cases tnirEB Pbodate. 

XXIV- 

See OuDE Taivodabs’ Bbuef Act. 

XXVI- 

See rsiaoss Act. 


ACT— fos/.'nrerf. 

1B70-XXV1I, ss. 10, 294A— 

• ^Lotterv office— n.. 


[aB.Ii.E., Ap„ 93 

16 W E,, Cr., 2 

^1871-1- 

See Cattle TuESPAsa Act, 1871. 

IV— 

See COBOSEBS Act, 

_VI— 

See BtsoAi Civil Coubts Act, 1871, 

vin- 

See Eeuisteatios Act, 1871. 

See Cases tjtdeb EzoisTKAnos Act, 1877, 

• -rx— 

See LisnxATiOK Aci, 1671. 

1 X— 

I See Excise Act, 1871. 

XV— 

See BBOAcaTALCQUABR' lltUBp Act. 1871. 
See JuBisciCTioN or Civii Coubt— Eeht 
ASP llBVESPB Sons— B omba*. 

[X L. R., 5 Bom., 18S 

XXIII- 

See Psssioss Act. 

— —XXV- 

See Eauwat Act, 187X 

;; — XXXII, B. la— 

See ArPEAL to PnnT CorsciL— C ases ik 
which AS APPEAL LIBS OB SOT— APPBAI- 
AULB Obdebs . X L. E., 3 Calc., 622 

1872-1- 

See Evuescb Act, 1672. 

m. B. 10— 

See HisdoLaw—Isuebitasce— Divest. 
ijra OF, Eictoaios Pnoit, ASD FdefbI' 
Tcajj OP, IsuEarrAXCE. 

[1. X. R., 19 Calc., 289 

.V— 

See IssoLTEST Act, s. 5 21 Bom., 406 

VI— 

See OATHS Act, 1873 21 W: R., Cr., 31 

VH, s. 68— 

Advocate , , 21'W,E., 297- 

nc- • 

fiVe CosTBicr Act. 
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ACT — continued. 

1872 -X— 

See CsiMEfAii Peooedtjbe Code, 

^XI— 

See Exxeadition Act. 

, XV- 

See MAEEiAaB Act, 1872. 

^XIX- 

See CotruTEBEEiTiNQ Coin 5 IT. W., 187 

^XXII— 

See CoiiDEOTOB . , 5 IST. W., 221 

[6 ]Sr. W., 153 

See Kioht oe Suit — Pbesh Suit. 

[6 17. W., 34 

1S73-III— 

See Madeas Civil Couete Act, 1873* 

. -VIII— 

See Koetheeut India Canal and Deain- 
age Aot. 1873. 

X— 

See Oaths Act, 1873. 

_ -XV— 

See Koeth-Westeen Peovinoes AND 
OuDH Municipalities Acts. 

XVII— 

See Nawab Nazih’s Debts Act, 1873. 

XVIII— 

See Noeth-Westebn Pbovinces Bent 
Acts. 

_ XIX— 

See Noeth-Westeen Pbovihoes Land 
BiEVesde Act. 

, 1874—1— 

See CoLLECTOB . . 6 17. "W., 153 

II— 

See Adhinisthatob Genebal’s Act, 1874'. 
See Letters op Adjiinisteaticn. 

[I. L. Ro 4 Calc., 770 

Ill— 

See Mabuied Wohan's Peopbett Act. 

-YI— 

See Casks ttndeb Appeal to PbiVy 
Council. 

8 . 10 — 

See Execution op Leceee — Oedees Asd^ 
Deoeebs op Peiyt Cou'cil. 

L22 W. B., 102 

XI. 8. 6— 

See Magistrate, .Turisdiotion op — 
Withdrawal op Cases. 

Cl. L. B., 8 Calc., 851 


ACT — 1874 — XI — concluded, 

— a. 26 — 

See Appeal in Ceiiiinal Cases— 
Peactioe and Peooedube, 

[24 W. E., Or., 29 

- g. 28—* 

See Betision — Ee-teial. 

[24W.E., Cr., 24 
See Sessions Judge, Poweb op. 

[2 C. L. B., 511 

XIV— 

See Appeal in Ceiminal Case — Acts — 
Act XXXVII op 1856. 

[I. L. E,, 12 Calc., 536 
See Local Goveenhent, Powee op. 

[1. L. B., 10 Bom., 274 
See Scheduled Disteicts Act, 1874. 

XV— 

See Laws Local Extent Act. 
XVI— 

See Magisteate, Jueisdioiton op — 
Special Acts— Madeas' Act III of 
1865 . . I. L. B., 1 Mad., 223 

[I. L. R., 2 Mad., 161 

1876-IX— 

See MajoeitY Act. 

X— 

See Ceiminad Peooeduee Code, Ch. 
XXIII, SB. 266—336.^ 

s. 147— 

See Cases unuee Teanspee op Ceihinal 
Case— Geneeal Cases. 

XII— 

See Poets Act, 1875. 

- XIII— 

See Lettees op Adhinisteation. 

[I. L. E., 4 Calc., 770 
-See Peobate— Powee op High Couet to 

GEANT, AND POEM OP. 

[I. L. E., 1 Calc., 52 
24 W. B., 206 . 

a. 6— 

See Couet Pees Act, b. 191). 

[1. L. E., 23 Calc., 080 

XVII— 

See Appeal in Ceiminal Cases— Acts— 
Huema Couets Act, 1875. 

[1. L. E., 4 Calc., 667 
See Buema Civil Couets Act. 

See Teanspee op CEIMI^AL Case— Gene- 
eal Cases , 1, L. B., 10 Calc., 648 ' 
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ACT — continued. 

1876— V— 

See EEPOBJXAroEr ScHOOis’ Act. 

VI— 

See Croia KAapoBB Emccstbibxs 
Estate3 Act. 


See UoiTBAr Kztbkce Jitbisdiciton Act* 

XI— 

See Bahe o? Bekoal, 

[I. L. It,, 3 Calo., 882 
See PpEaiDESOT Basks Act. 

• £1. Ii. H., 8 Calft, 300 

XII— 

See Smali CAtrse Cobbt, }^opdasil— 
J UBIEDICTIOS— Cor i BIGHT. 

[;i. L. H., 6 Calc., 498 

xvir— 

See Ooss Lass RsTcsrs Act. 

XVIII— 

See OOSB LA'vva Acr. 

rlS77-I- 

See Srsonrio Beise Act. 

_ Ill- 

See Bi'fllsiBATios Act. 1877. 

IV- V 

See F&B8IDEHCS Uauistbates Aor. 

; X- 

* See CiTiE Pboobbpbb Cobb, 1882. 

XV— 

See LiiiiTATios Act, 1877. 

XVIII— 

See Saw Acts— Bombay, 

[L L, B., 6 Bom., 251 

1878—1— 

See Opium Act, 1S7S. 

See OPIUM . ' . 11 C, Ik B., 464 

VI— 

See TBEAsmtE TboTe . 19 Bom., 698 

^VII— 

See Fobe3T Act, 1878. 

See Pebal Code, s 163. 

[I L. A., 10 Bom., 134 

^VIII— 

See Sea Ccsioms act. 

— XI— 

See Asms Act, 1878. 


ACT — continued, 

1879-1- 

See Stamp Act, 1879. 

IV— 

See CABB1EB9. 

ll. L. B., 10 Calc., 166, 810 
See Eailwats Act, 1879. 

VIII- 

See Koatu-West Psotihoes Labs Be- 
TEwun Acts. 

— s, 23— 

See Obasdian DiaoUAitriss Peofbie- 
T0S3 . 1. 1,. R, 5 AIL, 364, 487 

XII- 

See Cini Pbocedobe Code, 

8. 36- 

See CiTiti Peocsdbbe Code, 1883, s. 2G8. 

1,1. Ik R, 4 Bom,, 235 

s. 102- 

See Execbjion op Deceee— Eetect of 
Chamqb op Law PB^PINO Execuiiow. 

1.1. L. R , 3 Mad., 98 

xin- 

See OtTDB CiTiL CoBSis ACT, 1879. 

XVII- 

See Dekehas Agbicbiibsibib’ Bbuef 
Act. 1879. 

XVIII - 

See Leoal PfiACTiiiosxss Act. 

See MOoktsab I. L R., 4 AIL, 376 
l4 C. W. 17., 389 
See Cases undeb Pleadeb— B sMorAi,, 
SosPE.'.sio.s AND Dismissal. 

Ll.l..R,4An., 376 

XXI- 

. See Exteadiiios Act, 1379. 

1880-I1I— 

See CAntokmbnis Act, ISEO. 

^IV— 

See PcBxcacE3E Costentios Act, 1850. 

-XV— 

See Bombay Betebtte Jusisdiction Act, 
ISSQ. 

^81- V- 

See Pbacticb— C ms Cases— Testament- 
ary Matters . I. L. B , 6 Bom., 638 
See Cases dndeb Pbobate. 

' See PaOBATB and Adiumsteation Act. 

XII- 

See KOETH-WESTEBif Peotinces Bent 
Acts. 
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ACT — continued. 

-1881-XXI— 

Sea BBOAOU and KAIBA ENODltBEBED 
Estates Act. 

— XXIII— 

fSee Dekkdan AoniouiTtmiSTs’ Reeike 
Act, 1881. 

XXVI- 

See Hundi . . I. L. R., 6 All., 78 

See NKOOTrABEE lNST«tntiiNT.s Act, 1881. 

1882 -11— 

See Trusts Act. 

rv— 

See Transfer of Property Act. 

-V— 

See Basements- Aot. 

■ as. 60 and 61— 

See Waste Lands . I. L. R, 8 All., 09 

VI— 

See Companies Act. 

See Cases under Compane. 

vm— 

- See Penal Code. 

_■ .. — X— 

See Criminal Procedure Code. 

xn— 

See Salt Act. 

XIV— 

See CrPiL Procedure Code, 1882. 
-XV- 

See Small Cause Court, Presidenct 
Towns. 

XX— 

See Paper Cuhhenoy Act. 

XXII— 

See Cases under Dekkhan Ao-ricul- 
tubists’ Relief Act. 

“ 1883-XV— 

See N.-W. P. and Oude Municipalities 

Act, 1883. 

^1884-111— 

See Extradition Act. 

' [X L. B., 9 Bom., 333 

See Hion Court, Jurisdiction op —Bom- 
bay . .X L. R., 9 Bom,, 833 

— — a, 8, el. 6— 

See Magistrate, Jurisdiction of — 
Powers of Magistrates. 

il. L, B., 9 All., 420 


— continued, 

_1884-V— 

See CnoTA Nagpore Enoumdered Es- 
tates Act, 1884. 

xn— 

See Agriculturists’ Loans Act. 

— 1886 -ni— 

See Transfer op Property Act Amend- 
ment Act. 

vm— 

Sea Bengal Tenancy Act, 1885, 

— 1886— n— 

See Income Tax Act, 

— IX— 

See Deo Estates Act. 

XIV— 

See N.-W, P, Rent Act Amendment 
Act. 

xvn— 

See JjiANSi AND Mobar Act. 

s. 8— 

See Res Judicata— Causes of Action. 

[X L, R, 10 AIL, 617 

-1887—1— 

See General Clauses Consolidation 
Act. 

vn- 

See Suits Valuation Act. 

IX— 

See Protinoial Small Cause Courts 
Aot. 

See Small Cause Court, Mofussil. 

See Subordinate Judge, Jurisdiction 
OF . . XX. B., 12 Bom., 48 

XU— 

See Bengal, N.-W. Photinoes and Assam 
Civil Courts Act. 

-1888— V— 

See Intentions and Designs Act. 
-VI— 

See Attachment — Attachment of Pee- • 
son . . XX, ;i^, 16 Calc., 85 

See Insolyency — Insolvent Debtors 
under Civil Pboceduhe Code. 

[I. X. B„ 16 Calc., 86 

s. 6— 

See Seoubitt fob Costs— Suits. 

p. X. B., 17 Calc,, eiQ 
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ACT— con^ittwei. 

1883-VII— 

See ClTlL PsOOEDCBE CODE AUEVDMEKC 
Act (VII OP 1888). 


See CiTiL Fbocedttbb Cose Auessuenx 
A oi (X OP 1888). 

XII, s. 3— 

See Appbil— Boubit Acts— Boubat 

, Mdkicipai Act, 1888. 

[I. L. R., 13 Bom., 184 

1689-^lV— 

See Mebchaksiss Uabks Act. 

VI- 

See PSOBATE Airs AsUlVISTBATtOV ACP 
Aueksuekx Act. 

VII- 

See SoccEsaios Ceetipicate Act. 

^X- 

Set POBTg Act. 

^ Xl~ 

Bcbma CouBig Act, 1889. 

1 XIII- 

See CAKtoKMEKTg Act, 1889. 

1890-’ra- 

See GcABsiASg aks ^VABng Act. 

IX— 

See Bailwats Act, 1890. 

XI- 

See PuSTEBTlOX 0? CnUELTT xo Anivaxs 
Act. 


See N.>W. P. and Oudb Act, 1890. 

-1891— ni [Am»nding the Evidence 
Act (I of 1872) and the Criminal 
Froced^re Code (X of 1882)]— 

.S';* Bvisence— C aiuiNAS Cases— Cbab- 

acted . . L Ifc B., 27 Calc., 139 

rv- 

See Cbiuinaii Fbocedubb Cods Auend* 
MEKr Act, 1891. 

VIH- 

See Easeiunt . 1. 1*. B., 18 Bom., 319 
See Pbesceiftion— Easeicents— Bioiit 
OP ^YJ^,T . . L L. R., 14 All, 186 

XIII- • 

See Paskebs BcpSS Eyidescb Act, 

[4C.W.K,439 


ACT — eonelttded. 

1891— XIV— 

See OcDE CoUBig Act, 189L 

1892-VI— 

Civil Pbocedubz Cose Ahensuent 
Act, 1892. 

1893-IV— 

See Pabtition Act, 1893. 

1894—1— 

See Land Ac(iSigiTiON Act, 1894. 
V— 

See Civil Pbocedcbe Cose Auendkent 
Act, 1B94. 

VIII— 

See Tabipp Act, 1894. 

1895—1— 

See Pbbsidenct Towxg Small Cause 
C oDBTs Act (I OP 1695). 

VI- 

Se$ Deeedan Aoston.irBiBTg Belie? 
ACTB AMBEDUENZ ACT. 

I ■ vm (Police Act Amend- 

I ment Act)— 

I See Police Act. s. 34. 

tL L. R., 27 Calc., 856 

1896— XI (Amending Legal Ppaoti- 

tionere Act)- 
See LSOAL PBACTlIIONBBg AOT. 

See Mooetbad. 

tl. L. a. 27 Calc., 1023 

XII— 

See Enoisb Act, 1896. 

1897— vni— 

Bee RsPOBMATOBT SCHOOLS* Act. 

1890— VI— 

See CONTKACT— ALIEBAnON OP CON- 
TBACTS— ALTEEATION ST COUBT. 

[L L. a, 22 AIL, 224 

XI— 

See Cocpt Pees Act Amendmeet Act, 
1598. 

ACT, COWSTRITCTION’ OP— 

'* Sfe SiiTOTES, CoNsrxrcnoN op. 

ACT DOITE IS OPPICTAT. CAPACITr. 
See SrsoESCtAix Judoe, Jcstsnanir 
OP . • ^ a a, 15 Bora., 4^2 

ACT OP PORETOS’ POWEa 

SeeBxysr Law— Esdotmett— 

£A£ CP AUNAO^S. 

[t a a, 17 Bom, eOQg 
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PIGIJST OB' C!4SJ!S,. 


ACT OB' GOD, 

. See CABEiEEg . I. L. R., 18 Calc., 427 

ACT OB' STATE. 

See Geant— Eeschftiost ob Eevooation 
OE Gbant . I. L. R., 14 Mad., 431 

See Paeties — ^Paeties to Suits— Gov* 
EBNMENT . 10 W. R,, P. C,, 25 

[11 Moore’s I, A,, 517 

See EroHT or Suit -Act done in exes^ 
OISE OF SOTEEEIGN PoWEES. 

[1. L. R„ 4 Mad., 244 

I. L. R., 6 Mad., 273 
I. L. R., 1 Calc., 11 : 24 W. R., 309 

L Seizure of Raj of Taujore — 

Jurisdiction of Municipal Courts — Independent 
States. — The transactions of Independent States 
between eaci. other are governed by other laws than 
those which Jlunicipal Courts administer. The 
seii-ure by the British Government, acting as a 
sovereign power, through its delegate, the East India 
Company, of the Eaj of Tan j ore, with the property 
belonging thereto, was, with its conseqiiences, an act 
of State over which a Municipal C urt has no juris- 
diction. The East Indu Cojipant v. Ka:machee 
Bote Sahib a . 4 W. R., P. C,, 4 

S.C. Seoeetaet of State foe India v . Kahachee 
Eove Sahiba . . .7 Moore’s I. A., 476 

2. Arrest under Beng. Reg, III 

of 1813 — Jurisdiction of Municipal Courts, — A 
Mahomedan subject of the Crown was arrested in 
Calcutta, taken into the ni fussil, and there detained 
in jail, under a warrant of the Governor-General in 
Council in the f rm prescribed by Reg. Ill of 1818. 
Meld, that such arrest and detainer were not acts of 
State, but matters cognizable by a Municipal Court. 
In be Ameee Khan . . 6 B. L. R., 392 

3, Resumption of Ja gir by Ea st 
India Company — Reijulntion law. — Where lands 
were held by a jagirdar under the sovereign of an 
independent State on a jaidad tenure, i.e., on a grant 
of land, together with the public revenues thereof, 
on the condition rf keeping up a b"dy of troops to be 
employed when called on in the service of th" sover- 
eign, and on the conqtxest ■ f the State by the East 
India Company the jaeirdar remained in the same 
position to the Comi any, — Held that the resumption 
of the lands by the Company, and the seizure of the 
arms and stores appertaining to the tenure, on the 
death of the jagirdar, was not an act of State, and 
therefore the Municipal Courts had jurisdiction to 
entertain a suit by the representatives of the jagirdar 
against the Government for the possession of the 
land and for the v.alue of the arms and stores. This 
was so, although, at the time of the resumption, 
the Eegulation law was net inti'oduced into the j^erri- 
tories in which the jagir was comprised. Foeeesteb 
V, Seobetaby of State 

[12 B. B. R., 120 : 18 W. R., 349 
li. R, L A., Sup. "VoL, 10 

Confiscation, of tprritorif>3 of 

King of D’llii — Forfeiture . — The status of the 
King of Delhi xvas that of a King recognized by the 
British Government; and the confiscation of liis 


ACT OP STATE — continued,- 

territories in 1R57 was an act of State, and not an 
act done under color of any legal right of . which a 
Municipal Court could take cognizance. His tenure 
of the territories assigned him by the Government 
was a tenure merely durante regno, and no power 
was confeiTed upon him of creating incumbrances 
which would survive his deposition. The word ‘ con- 
fiscation’ does not necessarily import that the appro- 
priation is to be made as a penalty for a crime, nor, 
when used in that sense, , does it necessarily imply 
that the forfeiture has acerned upon conviction ; but 
it may also be properly used as applicable to appro- 
priations of piv.perty by Government as an act of 
State. Sauigbaji v. Seobetaby of State 

[12 B, L. R., 167 : 18 W. R, 389 
I,. R., I. A., Sup. VoL, D9 

5. CoufiscatiorL by Governor of 

Foreign State — Title to timber. — The plaintiff 
brought a suit at Tonghoo in British Burma to re- 
cover possession of certain timber xvhich he alleged 
the defendants had wrongfully, and in collusion with 
the Burmese Gov'eruor of Ninghan, taken out of his 
possession in foreign tenitory and removed to 
Tonghoo. The defendants stated, that they had 
acquired the timber from tbe Governor of Ninghan in 
terms of an agreement betxveen them and the Burmese 
Government. It appeared that the Governor of 
Ninghan had confiscated the plaintiff’s timber in 
contravention of a royal mandate. After the institu- 
tion of the suit, the defendants removed the timber 
from Tonghoo to Eangoon. Held that a British 
Municipal Court might enquire into the character of 
the act of the Governor of Ninghan, and was not 
b- und to accept it as an act of State. Bombay- 
Bubmah Teading Cokfoeation V, Mahomed Adi 
Shebageb . 10 B. L. R., 346 ; 19 W. R., 123 

6. — ; — ResuDaption by Government 

— Act of State — Jurisdiction of Civil Court , — 
By the treaty of the Slst .Tuly 1801 between the 
then Naxvab of tbe Carnatic and the Governor in' 
Ccmncil at Madras, the sovereign rights of the'Nawab 
in the Carnatic were vested in the East India Com- 
pany. Held that a i-esumption by the Madras 
Gox'cminent ''f a jagir granted by former Naxvabs, 
as Altamghah iaaui, before the date of the treaty 
and a re-grant Madi’as Gwernment to another for 
a life estate only, was such an act of sovereign 
power by the East India Company as precluded the 
Supreme Court at Madras from taking cognizance of 
a suit by the heirs of the original grantee in respect 
of such resumption. East India Company r. 
Syedaley ... 7 Moore’s I. A., 656 

7. Resumption of village 

granted by Peisbwa of the Deccan. — A village, 
having been granted in inam by the Peishwa of the 
Deccan, was, after the death of the gi'autee, seized by 
the muanilatdar or farmer of the revenues for an 
alleged debt due to him, and retained until the treaty 
of Poona in 1818 when it came into the possession of 
the British Government. In a suit instituted by tbe 
representatives of the original grantee for possession 
of the village, and payment of the arrears of revenue 
sa sequestered, it was held by the Judicial Com- 
mittee, affirming the decree of the Provincial and 
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ACT OF STATE— 


uruciiu r,0L.i6 r 

Eeg. V o£ lS27i b. Z, ■mi'a raly 6\x y«a.tB’ attcats ®f 
rerfnue, c. Modee Pestonjbb Knooa* 

BaiBJEB . . 2 Mooxft’a I. A., 3T 


Imt ahfer where there U no euch ratificati”^. 
ZctEFP All t. YEBH7Al>lBi.I Sabeb 9 Bool.t 314 

0. — — ■ Seizure by right of coaquest 

—JumiiieUon of ifuaicjjjal CouH.— Where aa 
estate is seLsed by the Crown in ri?ht of cooqueet. 
and not by virtue of any Ugel title, such seirnre 
must be reearded as an act of State, and is not liable 
to be quertioaed in a Municipal Court. Seertfart/ : 
of Statt for India j'n Counetl v. Komae^es Bove 
Sahtha,7 Moort’t I. A., 476, followed. BaaowAK 
Six&s v> Secbgtabt oy State pob lopu tv 
CoTOcih .... L.It.,2I. A.,da 

10.—— lUsumptlonof inftmTiUag:® 
and re«sraatj Effect of— ruiyture. Siaiat of— 
TreaUet of 1830 -Effeti of ^rant of inam 
undet eontirvcHon — Mlaotm»nf hy Qovtrwntoi 
of tveJi vxllaye, Efect o/,— prcm the year <n'0 
down to the year 1872 the Wiilcar famitp bad 
been in the enjoyment of the nlUfe of Pasarni 
under » treaty between the East India Company 
and one if J and ff M, who were brother* and tbe 
last male descendants of if. por an alleged fraud of 
K N Ooreniment restricted the enjnvtnent of the 
Bud village to his lifetime only, A predeceased E. 
On the death of A" if, Government, on the 3* at 
December 187^, placed an attachment over the 
Tillage. On the ISth July 18"4, a judEiT*Pnt<re. 
diter of A caused the lands in ^spnte, which vrere 
mira^ lands of the Waikar fatnilv sltoatcd at 
Fasami, to be acid in eiecutinn of hi» decree arainst 
A, and they were purchased by the defendant, who 


the Srd April 1n76, The plaintiff, being di»p"»* 
sessed, suM the defendant, contending {infer 
altd) that A, having predeceased his brother, had 
no interest in tbe lands, wbicb bad been pur* 
chased by tbe defendant. The Court of find 


were acts of State, and he varied the decree 
of the lower Court by cntting dovm tbe plaintiff* 


ACT OP STATE— eonclndci. 

c^atv. made payable by tbe liwer Court’s decree, to 



aueiemption&omaeseesment.andthe resumption and 
reMTiant to the plaintiff did not give the plaintiff 
any title to the lands in question. Tbe proceed, 
hies of Oovemincnt in InT'iand 1876, by which 
the plaintiff was recognised as the reprcscutative 
of the Waihar familv, were not acts of State. 
The of 'he Waihars and other persons, with 
whom the agreemeuta of *‘20 were enter-'d into, 
was not that of an independent sovereign. They 


Biotfe. Punted Judgments, 18«3, p. 2t4, distin* 
gutsheA Haui SADABniT v. Ajmttwk 

, [1. L. S., 11 5om.| 235 

ACTION IN SEM. 


by the AT against t^e tug to recover damages, 
Inrludiue any damages that the If might have to 
pay to the onners of the S F,, ilhe defence set up 
by tbe tug was prot»ctioa under its towage con^ct, 
which was to the effect that the proprietors of the 


tbe towage contract ; bnt inasmuch as the action was 
one in rem and not against the proprietors, the clausa 
_,B tin.n.ei. fn tbe Rnit TTrfd, on avveal, that 


ship must alwai s be considered aa .indirectlr im . 
beaded. las ‘'Narsr Srrjsr” r. Tas ‘'Jisyjvi ” 
[L I* E., 10 Calc,, 868 

ACTIONABIE CLAtM. 

feriCABES PSSEfi TEAVITEB 07 PzOmTT 

Act 8. 133. 

O 
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ACTS DOISTE IN EXERCISE OE SOVE- 
REIGN ROWERS. 

See Cases undeb Act oe State. 

See Right oe Shit — Act hohe in exer- 
cise OE SOVBKBIGN POIHEB. 

[I. L. R., 1 Calc., 11 
I. Ij. R., 3 All., 829 
I. L. R, 4Mad., 344 
I. Ii. R., 5 Mad., 273 

ADDRESS, SUERICrBNCY OE— 

See Maheas JThnicieai. Act, 188+, s. 433. 

[I. L. R., 14 Mad., 386 

ADEN, COURT OE RESIDENT AT— 

See Aeeeae in Ceijiinae Case — Acts — 
' Act II OE 1864. 

£1. L. R., 10 Rom., 258 

See Jheisdiction oe Ceihinae Cohht — 
Oeeenoes cohmitteb onle taetey in 
ONE District — Theet. 

’ [I. L. R., 10 Bom., 258, 283 

ADJOURNMENT. 

See CiA'm Peocehhee Code, 18S2, ss. 100, 
101 (1859, s. lU) . 9 B. L. R., Ap., 15 
V [18W.E., 141 

See Civil Phocedhee Code, 1882, s. 156. 

[18 W. R,, 326 
24 W. R., 202 

See Pensions Act, s. 4. 

[I.'L. R, 17 Bom., 169 
See Peactice— Civil, Cases— Adjohen- 
AtENT . . I. L. R, 7 Calc., 177 

See Witness— Civil Cases— Sumhoning 

AND ATTE NDANCE OE WITNESSES. 

■ [1. L. R,, 9 Bom., 308 

I. L. R, 20 Calc., 740 

. for convenience of Counsel. 

See Peactice— Civil Cases — Affidavits. 

[9 B. L. R., Ap., 10 
10 B. L. R, Ap., 57 

• : — for final disposal. Dismissal of 

suit after— 

See Cases undee Civil Peoceduee 
Code, 1882, s. 158. 

■ of Criminal Trial. 

See Ceiminal Peoceduee Code, s. 526A. 

[I. L. R., 15 Calc., 455 

See Ceiminal Peoceedings. 

[I, L. R, 19 Mad., 375 
See Peactice — Ceiminal Cases — Ad- 
jouENMENT . 6 Mad., Ap., SO 

ADMINISTRATION. 

See Cases undee Cestifioate of Adjii- 

N’ISTEATION, 


ADMINISTRATION— coH«ni(e^. . 

See Letters of Admisistbation. 

— EflEfectpf— 

See Company — Eights of Shaee- 
HOLDEEs . . . I. L. R., 19 Bom., 1 

[L. R., 21 1. A., 139 

Suit for— 

See Hindu Laiv— Peesumftion of 
1 Death , . I. D. R., 1 AIL, 53 

See Mahomedan Laiv — Debts. 

[I. L. R., 21 Calc., 311 

See Secuetty foe Costs — Suits. 

[10 B. L. B„ Ap., 25 
I. L. R, 21 Calc., 832 

See Will — Benunciation by Executob* 
[I. L. R, 4 Calc., 508 

L Petition for administration 

summons — Plaint. — A petition foJ' an adminis- 
tration summons may be ordered to be taken as a 
pliunt, and as the foundation of an administration 
suit. In the matter of the estate of Penn. 
Maoxintosh 13 . Wilkinson ' . 3 B. L. R, Ap., 3 

2. Suit for share of estate of 

deceased — Recorder, Power of. — Where one son of 
a deceased party sued in the Becorder’s Court another 
son who had obtained a certificate under Act XXVII 
of 1860 for his share of the deceased’s estate, it 
was held that the Eecordcr had no power to trans- 
form the suit into a general administration suit. On 
Ling Tee d. A'wkinifee , . 10 W. R., 86 

3. Heirs-at-law under Mahome- 

dan law opposing grant of probate — Right Ito 
bring administration suit pending prohate proceed- 
ings — Prohate and Administration Act (V of 
ISSIJ, s. 34. — Tile plaintiffs as heirs-at-aw had 
entered caveat in an application by the executor for 
the probate of an alleged will of the deceased. 
The application was set down as a contentious cause, 
and the executor appointed administrator pendente 
Hie. As heirs under Afaliomedan law, the plaintiffs 
were entitled to two-thirds share in the property left 
by the deceased, even if the Will was not established. 
Meld that the plaintiffs were entitled to maintain' 
a suit for administration by the Court against the 
administrator pedente lite, even though the probate 
proceedings have not been determined.- Kuratul 
Ain Bahadur d. Broughton . 1 C. W. N., 336 

" 4. Suit by creditor— Aftsyoinder 

— Multifariousness — Practice. — The principle of 
the rules that the creditor of a deceased person suing 
for administration is in the same situation with regard 
to all other persons as if he were bringing an action 
at law against the administrator, and that a debtor to 
the estate of a deceased person can only ho made an- 
swerable as such debtor by the representative of the 
deceased’s estate, is to he adhered to in this country, 
where there is a different procedure. Therefore, 
where, to a suit brought against the. Administrator- , 
General ns administrator of the estate of one W B 
by a creditor of the deceased, other persons who also 
bad a claim against the estate were made defendants, 
on the allegation that they had realize^ an^ V'crc in 
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ADMINISTRATlON-cefli.'sMcf. 
poisession of asB&ta of tho ebtate of the deceased,— 
Seld that, there being nothing to show that each 
persons were in the position u an execator or ad* 
ministrator de ton tort, or that they had been part* 
ners nith the deceased, or that they cooid not be 
laed, if necessary, by the legal rcpreaentaitie him> 
self, and there being no other circumstances which 
would mahe it equitable that they should be sued 
jointly with the legal representative, they were 
wrongly made parties, and the suit ought to bo dis* 
miss^ as against them for misjoinder. Even asauming 
the facts were such that the plaintiff was entitled to 
sue them as legal representatives of the estate, he 
should not mix his own claim with that which tho 
A<lministrator*General might have against them. 
Dhcthbax t). B£0T7 oht 0» . . 15 B. li. B., 2d6 

5. Claims in admlafstratioa suit 

containing complaint of dealings by enecu* 
tors ^ acts of maladminiatcatLoa— ^Separate 
causes o/acfioH.— Where thesuitis onetoadmmisUr 
the assets of a deceased person, and in tho 
claim varions dealings by the executors of the 
estate are complained of as acts of maladmiiustia* 
tion and sought to he redressed, such dealings do not 
cooEtUute separate causes of action, and such » suit 
U not multifarious, IfzsTABiui Dassi «. Hoddo 
L aUi Bose . . . Z. L. B,, 26 Cato., 801 

[3 C. W. N., 870 
8. ■ ' Stut by creditor on behalf of 

all other creditors— Xsyai pertonal r«pre$«>Ua‘ 
Uvt—Stetittf, Suit iy - — Persons interested in the 
estate of a testator, not being the legal personal re, 
preseiitatives of the testator, will not be allowed to sue 
persons possessed of assets belonging to the testator, 
unless it is satisfactorily made out that there exist 
assets which mieht be recovered, and whieh. but for 


to the prosecution by the legal personal representa- 
tive of a suit against the debtor to recover tlie assets 
of the testator, and where there is a strong probability 
of the loss of such assets unless such a suit be 
allowed. But where there is on sdninistrstion suit 
already pending, the proper course to pursue is to 
obt^ an order in the adnunistration suit, directing 


[I. Ia'r., 10 Calo„’713 


mens obtained by auotlirr creditor, under s> 24 
of Act VI of 1854, for the admimstration of the 
same estate. LlIIC^EEU^^D Sett v. KoucLOConxr 
Dosses . , . .1 Ind. Jur., If. S , 8 

8. dividend in respect of debt 

against the estate— Pmo/ of debt— Dale from 
witeA amount oj dlbt it to be ttitmaUd.—ln the 


ADMINISTBATlON-eontfausi. 
administration by the Court of the estate of a 


ROStUSoiir Ijf TJIH MATTBE OP THE LXND MOIIT- 

CAOB Base op Issu . 6 B. 1,. B., Ap., 140 

9 . Decree in administration 

cult, Bfihct ot—Subsequenl tutt to tet attde sale 
by executor.— A. ilecrco in an administration suit 
brongbt by the parties whose interest hod been sold 
ag^st the executor of their father's will, by whom 
the sale Lad been made, held to he no bar to the 
maiutenance of a suit against the purchaser to haie 
the sale sit aside. Duonbkdbo Cnrasss Mooebb, 
JEB r. MuTTT LatL hloOEBBJBB 

[14 B. L. B., 278 
23 W. E., 6 
Xi. B.. 2 1. A., 18 

10- Supplemental suit — Debts 

due by appointed managing membtnundtr tie tctll 
of the tetlafor—Lmilation. — A aud .5, two of the 
sous of one N, had beeu declared, In a suit brought 


suit, the drscen^uts of the sons of 27, amongst 


first salitfjing the debt duo by their ancestors 
to the estate. Lokesath MiTi.i.tCK r. Odot- 
cncur 31 uluck . 1. L. B,, 7 Calc , 644 


by the Court of Equity in England, whereby. 


to the deceased, though barred at the date of the 
death of the latter, is to be applied in the Courts of 
British India. DuairjninAi Bouiyji OoaBAT e 
Katazdai , . . I. Ii. B., 2 Bom., 75 

12. Accounts— XioZriftfy of Xx«, 

CHtor,— Without intending to rule that, in all cases 
when an ordinary administration account bos been 
directed, tho valoe in money of a specific chattel 
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ADMINISTEATION— 

account, and, within the competency of the Court upon 
the rep.,rt, to charge the executor for the value of 
certain property, it being impossible to doubt that 
the original executor had possessed himself of the 
property, and that the property s) possessed was not 
forthcoming and accounted for. As to payments 
stated in the schedule and in the discharge, as made 
on account of just demands on the estate, it is com- 
petent to the executor to prove them as having been 
made on other dates than those stated in the schedule 
and discharge. Aga Mahoiied Eoniir Sdeeazee 
V, AiiiX Mahojied Shoostey 

[4 W. E., P. C., 108 

13. Civil Procedure Code, as. 

213, 276, 295 — Administration decree, Sjjeet of 
— Attachment after date of institution under decree 
obtained prior to such suit — Injunction. — On 
the 22nd .T uly 1886, one R L obtained a money- 
decree against one P C. On the 6th November 

1886, P C died ; and on the 18th December 1886, 
R L applied to attach certain properties belonging to 
the estate of his judgment-debtor, which properties 
were actually attached on the 8th and 12th January 

1887. On the 2lBt December 1886, one 8 filed a 
suit to administer the estate of the deceased, and on 
the 20th January 1887 obtained the usual adminis- 
tr.ition decree. On the Bth May 1887, 8 applied for 
an order staying all proceeediugs taken by P A 
against the estate of P C, and directing him to corao 
in, should he think fit so to do, and prove his claim 
in the administration suit: — Keld that the attach- 
ment did not create my interest in, or charge upon, 
the properties in favour of the attaching creditor as 
against other creditors, and that the < rder asked for 
ought to be granted. In the mattee oe the 
AEPLIOATION OP SoOBHL ChUHDEE LaW. SooBHI. 
Chhnbbe Law v. Ehssic k Labe Mittee 

[I. L. E., 16 Calc., 202 

14. Succession Act (X of 1805), 

S. 202 — Estate of intestate Native Christian — 
8uit for partition of estate by purchaser of 
widow’s share bfore completion of adminis- 
tration — Dismissal of suit — Only remedy by way 
of administration suit. — A person to whom the 
Indian Succession Act, 1865, applied having died 
intestate in April 1884, his widow and son were 
in September of the same year granted letters of 
administration, which were cancelled for want of 
stamp duty, a fresh grant being made on 19th Janu- 
ary 1885. Plaintiff, alleging that the said widow 
had executed a promissory note in her favour in 
September 18‘^4, filed a suit against her on 6th .Tanu- 
ary 1885, and, there being no appearance of the de- 
fendant, obtained an ex-parte decree. In execution 
of the decree so obtained, plaintiff attached portions of 
the estate of the deceased and brought them to sale, 
becoming herself the purchaser of the one-third 
share of the widow in each lot sold. In March 188 5 
the son was appointed sole administrator ; in .Tanu- 
ary 1888 he died, and the letters of administration 
were revoked in consequence, and the amin of th- 
District Court was appointed administrator of ih? 
estate until October 1894, when the son’s mdow was 
so appointed in his stead. Plaintiff now sued for* 


ADMINISTEATION-coEoZHtfee?, 

partition of the property comprised in the estate of 
the deceased in order that she might obtain delivery 
of the portions of it which she had purchased in 
execution of the decree against the widow previously 
obtained as aforesaid. The estate of the deceased had 
never been administered or distributed. The defence 
was that the said previous decree had been obtained 
by fraud: — Held that, under s. 44 of the Indian 
Evidence Act, the defendants were entitled ' to 
set up this defence ; and that, the property of the 
deceased having become vested in his administrator 
under the Indian Succession Act, it remained so 
vested until the administrator had distributed- the 
estate, and that, in consequence, the widow had no 
saleable interest in any part of the estate until in 
the course of the administration thereof her share 
had been determined and allotted to her. Until such 
allotment (which had not yet taken place) the only, 
process by which plaintiff could legally claim , the 
widow’s interest in the estate was by a suit for the 
administration of the estate, to which suit the 
widow, if alive, would be a necessary party. If not 
alive, letters of administr.ation to her estate wonld be 
necessary, the administrator being made a party. 
Held, also, that the suit could not be treated, as an 
administi’ation suit. SEiEANGAsiirAl v. Santhah- 
MAE . . ' . . I. L. E., 23 Mad., 216 

ADMINISTEATIOISr BONE. 

. 1 . Assignment of Bond— j^hc- 

cession Act, s. 257. — Upon a' petition presented 
to the High Court for the transfer of an administra- 
tion bond under s. 267 of the Succession Act, 
on the allegation that the administratrix had refused 
to pay certain moneys due to the petitioners on 
a promissory note given to them by the deceased, 
and it being admitted that the estate of the deceased 
was capable of meeting the alleged claim, — Held, on 
a primd facie case having been made out, that under 
the circumstances it was competent for the High 
Court, on a petition being presented to it for th^ 
assignment of an administration bond, to pass an 
oi'der authorizing the transfer of it, and empowering 
the assignee to sue as a trustee for the benefit of the 
creditors. In the goods op Sahndebs 

[6 N. -W., 62 

2. — ; Breaeli of condition— Com- 

pensation — 8iiccession Act, ss. 256, 257 — Contract 
Act (IX of 1872J, s. 74 — Exception — Damages. 
— An administration bond executed by an adminis- 
trator in accordance with s. 256 of the Succession 
Act is not an instrument of the kind referred to 
in the exception to s. 74 of the Contract Act, so 
as to make the obligor liable, upon breach of the 
condition thereof, to pay the whole amount njen- 
tioned therein ; and an assignee of the bond under 
8. 257 of the Succession Act cannot recover more 
damage tkan he proves to have resulted to himself or 
to those interested in the bond : — Held, therefore, 
where neither the assignee of such a bond nor any 
one else had suffered any damage by reason of the 
breach of a condition requiring the obligor to file an 
inventory of the estate within a specified period, that 
the assignee was not entitled to recover from the 
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ADMUHSTRATION BOITD— Mne?«rfe^. 
obligor any c^mpensatna in respect <■£ sncb breach. 
LioEUiJi Das v. Chaieb . I. L. B., 10 AIL, 29 

ADMmiSTBATOR. 

See Land liEaisiBAiiOH Act, s. 42. 

LL L. B., 2i Gala, 454 
See Cases UNDEB Letiebs on Aduqubtka* 
TICK. 

Eight of— 

See Declabatoev Deceee, Suit foe — 
Decxabatiox op Title. 

[1. L. B, 17 Bom., 107 

iNSOLTENCr—FBOFEBtr ACQVIXED 
APIZE EESUNQ OSDEB. 

LL L. B. 18 Mad., 24 

1- Liability of administrator la 

distribution of assets tnowledge.— 
Semble that an administrator H’ho pays each debts aaba 
knows of otherwise than cqnally and rateably as far as 
the assets of the deceased will extend, in accordance 
with the proTisions of e 283 of Act X of 1865, is per- 
s'lnally liable for any loss occaslvucd to a creditor of 
the deceased by such impr per distributi u cf the as- 

• . ' . . h. i . 

I . . . diij ‘..o.t:,*,::) 
. S. ^ Liability of administrator 


ABMIinSTEATOE — cuncluied. 


would enable the Court to assess the claims of all 


ject, h werer, to a deduction, under s. 230 of that 


Uo^BUJBBA Fbibozsiia L L. B, 17 Bom., 637 

3. Sals by administrator not so 

described— Adwinjjfrafere kUo are aita Ue\rt— 
Parckater, hlle and rtghU p/— C ertain pen -as who 
were hens of a deceased lady, and lud als ’ taken out 
administiatiou tj her estate, limited t ; certam 
ment eccuntits, sold such Government ^secunties to a 


proptri 
for B2 
debt. 

A, the I 

the deceased’s estate, and centested 3’e clum. _ 
obtained a decree in the Court of 6nt instance for 
the sale of the mortgaged picperty, and in exrcntion 
of this decree the property Was sold for 11810 and 


of B810 which he had realized by the sole of the 
mortgaged pr perty, and that H shwid pay to A 
B240 on account of his cists incurred in tho stut 
and in taking out letters of adininistraUon. This 
cimpninise was clTected on ICth Kosember 18S3. 
In the meantime, on 14tb Septembn 1883, the plwt- 


Haviug failed in this attempt, the pliunt^ filed'* 
suit against A for a declaration that the compr mine 
of tho IGth iCurembcr 1883 hid been frandnlenfly 
eSected with the object of dcfcatmg his (the plain* 
tiff’s) claim, and to rccorcr B1,000 as damages 


securities, yet the lutiie purchase money having ci mo 
to their hands, they, as administrat' rs, were Mund 
to administer the fame as part of tho assets of tho 
estate, the question whether they did so or not not 
being one which would affect the title of the pur* 
clmsrr. Weei <if England and Soulk IFalet 2>is* 
irtct Bank v. Mui'ch, L i!., 23 Ck B., 138, and 
Coiser T. Caitu.r%ghl, L. B„ 7 3. L-, 731, followed 
ill principle. PEEOKAia Kasas r. Sueja Coouab 
QoswAm . L L. E., 19 Calc., 28 

ADHUnSTEATOE-GBlfBEAL. 

See iLLEOiiiUAcr . 11 B. L. B, Ap., 6 
See Case undeb Letiebs os Adohnis* 
TBAIION.. 

See Succession Act, s. 2S2. 

[L L. B, 10 Calc., 829 

Certificate of— 

See Iniebest Act. 1639. 

[LL.B,25 Cala, 64 

Office of— 

See Adiunisibatob-Oenebal’s Act, s. 31. 

[L L. B, 31 Calc., 732 
L L. B, 22 Calc., 788 
L. B, 22 L A., 107 
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ADMINISTRATOE GElOlIlAIi — continued. 

Petition by — 

Sea Practice - Cmii — Cases — Probate 
AND Letters oe Administration. 

[Lli.E., 20 Calc., 879 

I. L. E., 28 Calc., 404 

Eights of— 

See Appeal to Privp Council — Eppect 

' ' op Prity Council Decree or Order. 

[I. L. E., 22 Calc., 1011 
L. E., 22 I. A., 203 

1. Authority to pay debt barred 

by limitation. — The Admiuistrator-Geueral of 
Madras is authorized to pay a barred debt. Ad- 
ministrator-General V. Haweins 

[I. L. E., 1 Mad., 267 

2. Liability of Administrator- 

General in respect of breaches of trust by 
Intestate Executor. — Held, per Norman, J. 
(Phear, J., dissenting), that the Administrator-Gene- 
ral, who had taken out administration to the estate of 
an executor by whom a breach of trust had been com- 
mitted by his pledging for his own benefit certain 
assets of his testatrix, and had redeemed the said 
assets with office money aud applied the money re- 
covered as part of the defaulting executor’s estate, 
was not personally liable to make good the amount 
to the testatrix’s estate. Greenway v. Hoog 

[Cor., 97 
2 Hyde, 3 
Bourke, A. O. C., Ill 

3 . Eight of retainer in satis- 

faction of his ovra debt. — The Administrator- 
General appointed under Act VIII of 1855 has the 
same right of retainer iu satisfaction of his own debt 
as that which an ordinary e.xecutor or administrator 
has. Kitohie V. Stokes . ' .2 Mad., 255 

4. Eight of, to retain assets.— 

Eight of Administrator-General to retain' assets in 
his hands in respect of contingent debts. Shepherd 
V . Hoao Cor., 07 

5. Grant of letters of adminis- 

tration to— XXIV of 1867, s. 17.— When 
ordinary letters of administration to the estate of a 
deceased Hindu are granted to the Administrator- 
General under Act XXIV of 1867 (but not uuder 
B. 17 of that Act), his title does not relate tack to 
the death of the deceased, nor to the date "of the 
Judge’s order directing such letters to be issued, but 
accrues only as from the date of the grant of such 
letters. Queere — ^Whether, if letters arc issued to 
the Administrator-Genera,! under s. 17 of that Act, 
the case would be otherwise, or his powers greater. 
Lallohand Eamdayal V . Gumtibai. Ghella 
Pema u. Gumtibai . . 8 Bom., O. C., 140 

6. Administrator-General’s Act 

(Hof 1874), BB. 17 and 18 — Order to collect assets 
— Decree against deceased’s estate passed prior to 
such order — Attachment of part of deceased’ s estate 
subsequentlg to above order — Claim of Adminis- 
tralor'Crcneral prior to that of attaching creditor . — 
On the 16th April 1898, the plaintiff obtained au 
ex’parte decree against the defendant as heir and 
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legal representative of his deceased father., Pre- 
viously to the date of the decree (mz., on 4th March 
1898), au order had been made by the High Court 
under ss. 17 aud 18 of the Administrator- General’s 
Act (II of 1874), authorizing the Administrator- 
General to collect the assets of the deceased and order- 
ing him, if necessary, to take out letters of adminis- 
tration to his estate. On the 29th April 1898, the 
plaintiff, uuder s. 268 of the Civil Procedure Code 
(Act XIV of 1882), attached certain money iu the 
hands of a third party due to the deceased’s estate. 
On the 2ud .luly 1898, letters of administration were 
granted to the Admiuistrator-Geueral. Held that, as 
against the Administrator-General, the attachment 
was void ab initio. At the date of the decree obtained 
by the plaintiff, the Administrator-General was 
entitled, by virtue of the High Court’s order, to take 
possession of the estate of the deceased. As soon as 
that order was made, his right to possession became 
paramount, aud excluded that of tlie defendant (the 
sou of the deceased), who was then no longer entitled 
to recover payment of debts due to his father. 
A decree, therefore, subsequently obtained against 
the defendant could not, as against the Administrator- 
General, confer any rights on the decree-holder, who 
could not stand in a better position than the defendant, 
his judgment-debtor. Under ss. 278 and 280 of the 
Civil Procedure. Code, the Administrator-General 
had the right to have the attachment removed, 
because he was exclusively entitled, at first by reason 
of the order under s. 18 of Act II of 1874 ■ and 
subsequently by his leiters of administration, to 
recover the debt, and was not subject to any decree 
which affected his title. Lallohand Hamdagal v. 
Gumtibai, 8 Bom,, 140, distinguished. Bhaiji 
Bhimji V . Administrator-General oe Bombay 

[L L. E., 23 Bom., 428 

ADMimSTEATOE-GEHEEAL’S ACT 

VHI OF 1855. 

See Letters oe Administration. 

[1 Bom., 103 
1 Ind. Jur., O. S., 139 
Bourke Test, 6 

1. Eecall of letters of adpiinis- 

tration granted to Administrator-General — 
Commission. — When letters of administration which 
had been granted to the Administrator-Genera^ of 
Madras were recalled, aud he had merely taken manual 
possession of cash. Government promissory notes, and 
the title deeds of leaseholds belonging to the deceased, 
the High Court, under s. 22 of Act VIH of 1855, 
allowed him commission at the rate of 2i per cent, 
on the cash aud the value of the notes, but refused to 
allow it on the leaseholds. In the goods oe 
S iMESON .... 1 Mad., 171 

2, Danger of misappropriation 

— Debts of deceased person. — ^The bare possibility 
that the Act of Limitation may ultimately become 
a bar to the recovery of assets is not such danger of 
misappropriation as wanunts the granting to the 
Administrator-General of an order under s. 12 of Act 
VIII of 1855, Semble — A debtor to the estate of a 
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ABMINISTRATOE, GENKRAL’S ACT 
Vni OP I'Qbb-coaclnded^ 

deceasecf person cannot apply for an order under tbat 
section. In thk goods op Gikdib Das Vallaba 

Das 1 Mad, 234 

ACT 2CXIV OP 1867, a. 16— 

See IxA-naiTiUACP . U. B. Xi. B., Ap., 8 

B. 17- 

See Adaukistbaiob-Genebai, 

[8 Bom,, 0.(1,140 


acco^iCRly, on tkii ^und, pUlntiS’e application 
to the Diitrict lluneif for execution was reiected. 


SiBNABBA t'> Cook . , .6 Mad., 340 

8. 60- 

^ee Bes JusiCAiA— Adjudications. I 

tLli.K.,3Calc.,340 
See Beyiew— Obdebs subject to Be- I 
VIEW , . L L. B., 3 Calc., 340 

ACT n OP 1874— I 

See LETIBBS OB ASiONISTBATION. 

[L L. R., 4 Gala, 770 
iSre Statutes, Coxstbuction or. 

tl, I* R, 21 Gala, 732 
I. L. R, 22 Gala, 788 
. I,.R.22I. A..107 

— B3. 12, 18, and 17 — 

See Pbacticb — Citil Cases— Pbobate 

AND LETIEBB OT AuUnilSTlIATION. 

[L li. R, 20 Gala, 870 
L Ij. R, 26 Calc., 444 

a. 18 - 

See PABIIE8 — Substitution ob Pasties — 
Affeltants . . 21 Bom., 102 

B. 27— I 

A’celiErrEas Patent, HionCou»Tg.ct. IS i 
[I. Ik R, 1 Mad, 148 

— CommiBsioa payable to — Col* 

lection of Where there has been only coUee* 

Uou, hut no dUtributioa of the assets by the Adnu* 


ADMTNISTEATOR GENERAL’S ACT 
II OP 1874 — conhnued. 
nktrator-GcneraJ, an order under s. 27, Act II of 


^OUASDKDABAU CbEITI V. ADSItNISXBAIOB'Q'BN- 

SBAL . . . . L L. R, 1 Mad, 148 

8. 31— 

See Affeai. to Pbivt Council— Ebbeot 
os PaiVT Council Decbeb on Obdee. 

p. L. R, 22 Calc., 1011 
II R, 22 1. A, 203 


executors appointed by the will took out probateon the 


ffcl^lby Peinseb and Tebtbltan, ff., athmnns 
the decision of Sale, J. (FEiaBsAU, C>J» dssentuigb 
that the transfer was nota valid one. Ihe executor of 


iutcrest and estate under a will to the Administrator* 
Gcuenl, a& couatituted under Act tl of 1874. The 
course of legislation with reference to the creation 
of the othco of the Administrator-General and to his 
duties and powers reviewed and considered in constru- 
ing Act II of 1874. ApmNISXBATOE.OBNEBAL Of 
Bengal cw Pbexi Lall Uuujce 

p. L. R, 21 Calc., 782 


ferred by s. 31 of Act 11 of 1S74, U not confined to 
any parUcular dass of executors or of estates. The 
right u given to any executor m whom eetsAu of the 
deceased Las been vested by virtue of the probate 
upon thecae condition that the Admiaistratoi>Gcncral 
shall consent. It is not rc<iuired that m a consolidat- 
ing statute each enactment, when traced to its source, 
must be coustiued accoBding tu the state of.tlusQt 
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•iVy t.'i stj iiv; oj* K<fA.’r. 

[L L.I£., 10 I£om .,2 l8.a50 i 

AV# C<i*>i:>— :?t';r vr. Ai rs it. <.m,v j-At.T* 1 
laV L'Sv*;txr-i> . L JL. Ba, 12 CAc.. 057 i 
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in full. The “mtialle pajumiil" refi-rrul t« in the 
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(X o£18G5 ),anil in s. lO-ti f the Pailate iiiul Aihaiuis- 
tration Act (V of inSl). b ratiuhle pijyineiit mt of 
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that it svos iutensled not to impose upon a creditor, to 
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Acs CAsri CaVosst JcssisaseTio.s'— aVxijxt- 

nAtrj*. 

rVDiirBABTY COUIIT, PBACTICB 
OF- 

Hff l*!;.tirie*U— Civil, CAsSiO — AattliSAL- 
trv Cocur . L 1.. B.. 22 Calc., oil 
A'ce Snu', .Vn^uusr o'i 15 13. I*. R., Ap., 3 


ABUIBAliTY OB VICE-A\.D2inBAIaTY 
JUIlIaSDICTION. 

*‘<re CCsti— Sl‘i;ci.tla CASbi— .kOiaiSAIaTt 
ou. Vxcs;-.Uijxis;.vi.Tv. 

tla L. Ba, 17 CalCi, 84 

aVer I.iirxisui l’.vii;;iT, Hioii Cocut, 
CL. 13 I a I. li. E.. 17 Cala, GO 

ADMISSION. ^ Col 

1. .Vi)Miasio;;3 ix ST.VTUinjSTd a>'D Tlcad* 

JaVOa . . . a a .177 

2. ADuissiob's uy, on aoai.V6T, Tuibd 
P uuaoya ...... 185 

3. lIiacsiXAi*zoca Cases . . .183 
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AT)MTSSTOTT — conthiued. 

See Cases ukdes Estoppel. “ 

See Cases rNDER PtEADEii— A othowtt 
TO BiKD Client. 

See Vaeiasce between FLEADlKa and 
Peoof— Admission op past opGlaiu. 

1. ADMISSIONS IN STATEMENTS AND 
PLEADINGS. 

L Statement of Party— .Nm* 


DAB . . “ . . . . la W. E., 166 

a. " ' ' - . - . . Hctdeuce Act (I 

ofl872J, t. 115—-I!itoppel — Admttsion on potni 
of law, — Au admassion on a point of Iaw is not 
an admission of a "thing” so as to mahe the 
admission nutter of estoppel nitMn the meaning 
of 8. 115 of the Eridence Act. JoUndro ilohun 
Taaore r. Qamndro Mohvn Tagore, 9 S. £• £•, 
877 1 L. S., I. A., Suf. rol, 47, and Qopee Loll v. 
Chundraolee Btthoqjee, 11 B. L. B,, 391, refened 
to. JxawANx Sison «. Silak Sinqu 

[I. L. E., ai AU., 285 

3. — Proof of content* 

of doenment, — The statement of a party to & suit 
Is adidsBible evidence against him to prove the cou* 
tents of a written {nstrument. Muttucaboppa 
EAU irSAir «. Baua Pillai . . 3 Mad., 168 


tity whatever for conetming a document, present to 
the Court, upon a defendant’s admission. Mabalat' 
OHtu AuuAL e. Palani Ceeiii . 6 mad., 246 

5. Statement in fonner suit — 

Btidtnce Act, 1872, e, 18 — A statement made by 
the defendant In another suit may be used as an 
admission within the meaning of s. 18 of the BvL 
dence Act. llDBisn Chundeb Mnnucs e Pbo* 
BENNO Coomab Banxbjeb . . 22 W. B., 303 

Lalla JroDEO Sabot v, Dioaubub Boy 

[22 W. B., 304 note 
Kasbee Kishoue Boy Cbowdbby p. Baua Soon* 
DUEBE Debia Chowdebain . 23 W. B., ZJ 

■ 6. Slateutente filed 

in Court,— In a suit by a daughter for pn^rty 
left by her father, m which the defendants relied 
upon certain admissions said to have been made by 


to prove that the admissions, which im- 

K cd, emanated frem her, or from some one dnly 
irizedbyhertonukethem. The mere fact that 


ADAIISSI017 — co/itiitued. 

1. ADMISSIONS IN STATEMENTS AND 
PLEADINGS— eouttnaeif. 
tho admissions were contained in statementi died in a 
(hnirt of Justice in her name docs not necessarily 
prove that they were made by her. Assiutoonissa 
Bebxb t. Atta Hatiz . 8 W. B., 463 

7. — In 3 foiTuer suit 

by A against his agent for an account of the col* 


an admission made by N in the former suit is evi* 
dence agamst him quantutn laleatm the subsequent 
suit. Sbeo Subs Stsaii r. Eau Eheiawan Sinob 
[14W.E.,186 


qBa»t.rair JiPBWfATH Szboab t. Pbsonaxb Sib- 
w, B., 249 

9. Admissions m former siat. 

— Also admissions made lu a fonner suit. Obuoy Go* 
BIND CaowpHBY c Bzejov OOBiHD Cbowdbby 

[9 W. B.. 163 

10, Acceptance in 


admission, and stands upon a very diifeicut footing 
from ihe decree lu the first suit. Oobdon Stoabt 
AND Co. V. BSEJOY QOBIND CbOWDBBT 

[8 W. E., 291 

U. Deposition . — A 

copy of a defendant’s deposition in a fonner suit 
bavuq; been put m by plaintiff at a late stage of the 


12 . of different 

nature, Admissions made by a defendant in other 

suits brought against him by third parties cannot be 
treated as estoppels in a suit to recover pcssession of 
a different property under different circumstances. 
IVisB r. Bitbaa Ebatoon . . 19 W. B., 299 

12 . - - Plaintiff sued in 

the Ecveuue Court for tho recovery of rents fraudn* 
Irntlv misapprrpriatcd by defendant, and npon de* 
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ADMISSIOH" — continued. 

1. ADMISSIONS IN STATEMENTS AND 
PLEADINGS — continued. 

admisaioa or allegatiou of the defendant in the fomer 
suit, put in evidence hy the plaintiff, was amply suffi- 
cient to support the plaintiff’s allegation in this suit 
that he had been etmamdar. BHUGWAif Chundbu 
Dutt V. Mechoo Lam. Chuckebbutty 

[17 W. E., 372 

14i Suit for resump‘ 

Hon of lands — Previous suit to assess the lands — 
^Evidence . — An admission by a jagirdar in a suit 
brought by Government to assess the lands, that the 
lands were comprised in a zamindari, is evidence of 
that fact in a suit by the zamindar to resume those 
lands. POBBBS V. Mm Mahoiied Taki 

[5 B, L. E„ 529 
14: W. E„ P. C., 28 
13 Moore’a L A., 438 

15. — Agreement to pay 

interest. — In a former suit, plaintiff, mortgagor, under 
a usufructuary mortgage, claimed recovery of the 
mortgaged property, on the allegation that there had 
been a satisfaction of the principal sura by reason of 
the profits of the estate exceeding 12 per cent, in- 
terest, but having failed to prove that allegatiou, his 
suit was ffiamissed. He now sued for the recovery 
of the property under au ekrarnamah which did not 
stipulate for payment of interest, Seld that the case 
put forward by plaintiff in the former suit did not 
amount to an admission that there was an agreement 
to pay 12 per cent., and that he was entitled to resto- 
ration of the property on payment of the principal 
alone. Peosunno CooitAB Mookebjee r. Bumbo 
Nabain Singh ... 18 "W. E., 62 

16. Landlord and tenant— Ad- 

mission by a co-tenant. — An admission by a co- 
tenant as to who is the landlord of a holding is not 
binding on the other co-tenants. Kaii Kishobb 
Chotohby V. GoriitoHAN Boy Chowdhby 

[2 C. W. NT., 166 

17. — Admission by one of several 

joint tenants — Suit for rent. — A suit for rent 
having been brought against two persons as joint ten- 
ants, and a decree passed thereon in favour of the plain- 
tiff, but for a less amount than that claimed by him, an 
appeal was preferred by the defendants ; but subse- 
quently, pending the hearing of the appeal, one of 
them filed a petition admitting the correctness of the 
amount claimed by the jilaintiff, and stating Ids ■will- 
iugness to pay half of such amount. Meld that the 
admission of tho one defendant did not bind the 
other j and that, notwithstanding such admission, the 
suit having beeu brouglit against the defendants as 
joiut tenants, a separate decree for iialf tho amount 
admitted could not be made against the defendant 
who made tho admission. Chcndebeshwub Nabain 
Pebshad V. Chuki Ahie . . 9 C. L. E, 359 

18. — - Admiaaion made by one 

co-sbaier — Admissibility of, against the others — 
Evidence Act (I of l H72J,s. 18 , — In a suit between a 
zamindar and his ijaradars for rent, a person, who 
■was one of several jotedars in the mahal, ■was called 
as a witness for the zamindar, and admitted tho fact 


ADMISSIOH" — continued. 

1. ADMISSIONS IN STATEMENTS AND 
PLEADINGS — continued. 
that an an-angement existed whereby he and his cd- 
jotedars had agreed to pay rent to the zamindar 
direct ; that suit was decided in favour of the zamin- 
dar. The ijaradars then brougot a suic against the 
jotedars, amongst whom was the witness above men- 
tioned, to recover the sum which the jotedars ought 
to have paid to the zamindar direct, and which the 
ijaradars had been decreed to pay. The jotedars 
disclaimed all liability to pay rent to the ijaradars j 
in this suit the evidence given by the jotedar in the 
zamiudar’s suit was received as evidence on behalf of 
the plaintiffs against all the defendants. JETeld that 
the evidence was admissible. KOWSUMIAH SUNDABI 
DASI V. MuKTA StTNHABI DASI 

[L L. E, 11 Calc., 588 

19 Indivisibility of, as evidence 

— Whole admission. — Where a person uses the 
admission of another as evidence, the whole admission 
must be put iu. He cannot put in half and exclude 
the other half. Those who have to decide upon the 
evidence are not bound to believe the whole of the 
statement. Nilhoney Singh Deo v. Bahanoq- 
gbahBoy .... 7^. E,29 

GoEOKE ChHNBEB CHOtTOHBY V. MAGISTBATE 
OB Chittagong . . '25 W. E, Or., 15 

20. ^ Plaintif relying 

on admission of defendant, — A plaiutiff abandoning 
his mvn case and falling back on the admissions of 
the defendant is bound to take these admissions as 
they stand and iu their entirety. Tabinee Pbeshad 
Sein V. Dwabkanahth Eukhebt 15 W. E, 451 

21. Effect of as to 

co-defendants, — A defendant’s admission, if taken at 
all, must bo taken as a whole ; but it cannot bind co- 
defendants. Niahhtoomah Khadiji V. Hihsiut 
All Khadiji . . . .22 W. E, 519 

/ 

22. ; — Pleadings. — The 

rule that when an admission is relied upon by a 
party to a suit as against his opponent it must be 
taken in its entirety, docs not apply to pleadings. 
Bbojo Baj Kishobee «, Eis hona th Ddtt 

[W. B., 1884, 305 

23. - — — Pleadings. — A 

statement under Act VIII of 1859 is not in the nature 
of confession and avoidance as in English pleading, 
where the confession is considered os au adinission of 
the party, and the avoidance has to bo proved. The 
statement of one party, if used as evidence against 
him by the other, must be taken altogether, and not 
in pai-t. Pbobhoo Doss «. Sheonath Boy 

[W. B., 1864, Act X, 27 

SooiTAN All V. Chand Bibeb . 9 W. B., 130 

24:, Qualified statement — Writ- 

ten statement.— Per Macbueeson, J. — Tho opinion 
of the Full Bench in Pulin Beharee Sen v, Watson, 
9 W. ii.. 90, was that, if a party makes a qualified 
statement, that statement cannot bo used against him 
apart from the qualification,; not that, if a man makes 
a series of .independent unqualified statements, those 
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ASMISSIOIf — continued. 

1. ADMISSIONS IN STATEMENTS AND 
PLEADINGS*-c<5»finHei. 
tiatemeuU cannot be used against Uta, That case goes 
no further than to lay down that an unfair use is not 
to be made of a mau’e written statementj by trying to 
convert into an admission by him that which he never 
intended to be an admission. Baieistimath 
Koouab r. Chandeamohait CnoWDnnT 

[1 B. L. E., A. C., 133 : 10 W. R.. 190 
- See Pttt.iw Bbuabbb Sek v. Waibok 

[B. li. R., Sup. VoL» 904 
9 W. R.. 190 

SooiXAS An «. CnAKD Bibeb . 9 W. R., 130 

JlTDOONATH EOY f. BlTKODA KANT UoT 

[23 W, R., 220 

25. Admifision in pleading— 

Detenption of plaintiff'.— Intn action of contract 
brought by the assiguee of a bankrupt aguusta 
debtor, the defendant pleaded that^ he ^d not con* 
tracted “In the manner the plaintiE assignee as 
aforesaid Etatcd." Meld that the form of plea was 
not an admission of the plaiutiS's title as asaignee, 
but was only used in reference to the description the 
pUiotlS had giien of himself in the d^aration. 
CiASE V. BourLAii MnixicE ans Claek «v 
D ooBOAtiOBBT Dosssb . 2 Idoore’s L A., 2QQ 

29. ~ 0««4 of proof . — 

lu a suit for confirmation of posscselon of, and decla« 
ration of title to, land alleged to have been por> 
chased at a prisate sale from the wife •$) of 
a judgment'debtor who had come into ^escseiou 
of the land by gift from her husband, defendants 
claimed to be bond fide purchasers from 3 to 


selves. Hitbisu CunrrnEB Paui, r. Uapuahatii 

Sei» UW.R.,328 

27. Agreement admitted In 

pleading.— Where, in a suit for specific performance 


put it in%Tidcnce. Buiuobji CunsErji PAsinAKi 
T. Mcbcuebjx Kuteui . L Ic B., 6 Bom., 143 

28. Admission of title in plead* 

in^—Suxt for poztetMn of land — Plea oflxmdas 
^lon. — Tho circa instance that the defendant has in 


pluntiS to prove liit .title. Soovatur Saua r, 
BAtuor Saua .... IMarsh., 548 


ADhdlSSIOIT — conttausd. 

1. ADMISSIONS IN STATEMENTS AND 
PLEADINGS— coitttnued. 

29. — Admission in written state- 

ment of defendant. — ^IVhen a defendant admits 
any one fact contjuned in the wTitten statement of 
thaplaiutiff. and thereby excludes independent evi- 


[16 W. B,, 267 

30. Admission m.wTitten state- 

ment — "Falidity of deed. Proof of—Onu» yre- 
bandt —The plaintiff purc^sed a house from the de- 
fendant under a deed of sale dated 23rd June 188G. 
In a suit to recover possession of the house, the de- 
fi-ndant pleaded that the sale-deed was invahd for want 
of consideration ‘ — Held that the mere admission iu 
the defendant’s written statement of the excention 
of the sale-deed did not dispense with the neces- 
sity of establishing affirmatively the islidity of 
the d^, which was expressly impugned hy the 
defendant. Jatajruai- J mui c. Mbetabai 

[L I..R.. 14 Bom., 513 

3L Admission in venfled peti- 

tion.— An adnusuon made in a verified petition by 
an intenenoi in an Act X suit, and repeated in n 
verified plaint filed by him in a regular suit, was held 
to be binding in a subsequent suit on the party who 
i^e it. Gbisu Cscrdeb Lahobeb c. 8haua 
C uumi Sa^stal . . . 16 W. R., 437 

32. Admission by not travers- 

allegations.— A defendant must be taken to 

admit all material allegations in the plaint which he 
docs not traverse. Yeexatu Basaji v. Gvlab- 
CHAKn Kauaxoi . ... 1 Bom., 85 

Auusbdse Bsanai c. Dabes Pebsaud 

[18 W. B., 287 

33. Not traversing allegations. 

—Tho mere fact that an allegation is not traversed 
docs not relieve a plamtilf from the burden of provmg 
Ills case. Mtrui Becuab v. Axupbau Becuab 

[7 Bom., A. C., 136 

11AUZES00U.AH r. UsmiA Lau . 17 W. R., 171 

34. ■- In a suit for 

enhancement of rent, a defendant is not bound to 
traverse a etatement made by the plaintiff in the 
notice of cubancemeut as to the description of tho 
land in question. The doctrine of admission by non- 
traverse was not applicable to written statements filed 
under Act X of 1859. SnAnuoo Stxon r. Baua- 
XOOOBAUA Lall . . . .9 W. R., 83 


in its discritioui attach thereto, or to any jwrtion 
therwf, BO much value as seems to it fit. UASBA 
Cudbx Cuowsbbt c, Cbvbseb Moxeb SniESAS 

[9W.B.. 280 
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ADMISSIOH — continued. 

1. ADMI 'SIGNS IN STATEMENTS AND 
PL EADIN GS — continued. 

30 . Disclaimer of title— Jlearf- 

ings — Admission bg one of several defendants — 
’Relinquishment — Disclaimer of title. — R, holding 
estates in Bengal j intly with hia bi’cthera aa an 
undivided Hindu family, died leaving a widow. S, and 
three unmarried daughters. B, M, and N. On 
her huabaud’s death. & continued to reside with his 
brothers, and was supjiorted out of the income of the 
joint estate. All the daughters married iu the life- 
time of 8, aud B became a widow without having 
had a child. After the oeath of S, aud in the life- 
time of M, N also became a childless widow. 
11 died after her mother, leaving a son. R K. 
R K, on attaining maj rity. sued to recover, with 
mesne pr fits, a 4-anna share of the ancestral estates 
to which he claimed to be entitled on his m< thePs 
death as heh of R, and from which he alleged he 
had been dispossessed by the representatives of R’a 
brothers, whom he made defendants iu the suit, join- 
ing B and If with them as co- defendants. Some 
time after the institution of the suit, a petition was 
filed pm'p.orting to proceed from B and if, by which 
they admitted that the plaintiffi was the heh of R, 
and that they had no defence to cffer. Beld that, 
If being the heir oi R, R K had not, during. her 
lifetime, any right to any part of the estate, aud that 
his position was not altered by the petition purport- 
ing to proceed from B and N, such petition not 
amounting to a conveyance or disclaimer of title in 
hia favour. In the English Common Law C(urt 3 , 
and. a fortiori, iu the Courts of Law iu ludia, where 
the pleadings are less technical, an admissiou of a 
fact on the pleadings by implication isuot an admission 
for any other purpose than that of the particular' issue, 
and is not tantamount to proof of the fact. An ad- 
mission or even a confession of judgment by one of 
several defendants in a suit is no evidence against 
another defendant. Amietolail Bose v. Eojonee- 
EAST Mitteb . . . 15 B, L. K., 10 

[23 W. B„ 214 : L. B., 2 I. A., 113 


37. In he r i fa no e — 

Relinquishment — Admission on pleadings.-^A 
plaintiff, suing two defendants II and L for the p'sees- 
sion of certain property by right of inheritance, admit- 
ted in his plaint the right by inheritance of the defen- 
dant M. to a mi iety of the property, aud only made 
him a defendant because he would not join in bring- 
ing the suit. The claim. However, was for the entire 
property. The defendant II filed a written state- 
ment setting forth that ho had long ago willingly 
resigned all his rights in fiivoiu' of the plaintiff, and 
that the suit had been instituted with his consent. 
jSeld that this statement was only an admission by 
AX of tho plaintiff's title, which could not bo used 
againsc tho other defendaut L so as to eulitio tho 
plaintiff to a decree for the entire estate ; that since 
D did not set up ITs title to defeat tho plaintiff, he 
could not bo affected by AX’s disclaimer; and that 
the plaintiff could not be allowed in tWs suit to obtain 
Af’a share as his representative, for that would bo 
to decree him tho share on a title he never set up. 


ADMISSION— co«Xi««e<X. 

1. ADMISSIONS IN STATEMENTS AND 
PLEADINGS — continued. 

Amiriolall Bose v. Rojoneekant Hitter, 15 B. L. R,, 
10, referred to. Laohman Sruan o. Tansukh 

[I. L. B., 8 All., 386 

38. Dnti’aversed allegations— 

Suit to set aside sale. — In a suit to set aside a sale in 
execution of decree on the ground of fraud. — Held, 
applying the principle that pleadings should not be con- 
strued too strictly, that the defendant could not be 
held, by reason of their not having denied it, to have 
admitted the truth of the plaintiff’s allegation as to 
the date upon which knowledge of the fraud was 
acquired. Natha Shtoh v. J odha Singh 

[1. L, B., 6 All,, 408 

39, — ^ Admission by co-defendant. 

Effect of — Suit for possession of laud. — Iu a suit 
for possession of immovable property brought by 
three Mahomodan brothers, their three sisters were 
impleaded as defendants under s. 33 of the Civil 
Procedure Code, and two of tho latter subsequently 
filed a written statement in which, after stating that 
they were on good terms with their brothers, the 
plaintiffs, and that the suit had been instituted with 
their knowledge and permission, they prayed that the 
suit might be decreed, subject to the condition that 
they would, on some future occasion, “settle with 
their own brothers as to their right and costs.” Tho 
third sister did not appear to defend the suit. Held 
that the Lower Courts were wrong in treating this 
admission as sufiScient to entitle tho plaintiffs to a 
decree for possession, not only of their own share, 
but also of the shares of their three sisters, it being a 
fundamental proposition connected with the adminis- 
tration of justice that a plaintiff cannot sue for moro. 
than his own right, and that n6 defendant can, by an 
admission of consent of this kind, convoy the right 
or delegate tho authority to sue for more than his 
own share iu property. Bachman Singh v. Tansiikh, 
6 A., 3U5, referred to. Azizvllau Khan v. Ahhad 
All Khan . ■ , ' I. L, B., 7 All., 353 

40. Bequest to'verify signature 

to petition — Bvidence of statements made in peti- 
tion Where a party asks others to verify his signa- 

ture to a petition or to identify him as one of the 
petitioners, it amounts to an allegation on his party 
that he made the statements which appear in the 
petition, and is as effective evidence against the party 
mailing the request as if the petition were in fact 
filed, Mohgn Sahoo v. Ohgtoo Mowae 

L21W.K„34 

41, Petition, Statement in— Suit 

to set aside deeds. — Defendant claimed to hold a 
mokurari tenure under deeds executed by plaintiff, 
zamindar. The plaintiff denied the authenticity of the 
deeds, and sued to set them aside. The Lower Courts 
dismissed his suit as barred by limitation, on tho 
ground that plaintiff had, in a petition beforo the 
Collector, admitted that defendant was mokurari* 
dar of the tenure, and that, this being so, limitation 
run against Inm from tho date of the deeds. Held 
that the case should have been tried on the merits, 
as the petition was not a conclusive admission of tho 
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A'n'WT SSTQTT — conUnued. 

1, ADMISSIONS IN STATEMENTS AND 
PLEADINGS-^onc^wffrf- 


Cia'w.ii.,6 

11 AIoore'8 I. A., 


2. ADMISSIONS BY, OR AGAINST, THIRD 
PERSONS. 


that hehalf ^ SpcHA'V.’ltriiiK . 2 Agra, 20 I 

43 , Persona without title— | 

for ridemption — In a amt for rcdemp^n the ad* 
mlBsioa of a person haung no tUlo to the estate iu 
question In the suit is not atolsetble against the mort* 
eager. MurasA Dags v. Maob Siyos 

Ca N. W„ 207 

44. OuardlsQ, Admission by— 

J^fetiou/lranjaeiianf— Although a guardian of two 
ndnott mav hare power, to .manage or to make a 
partition of the estate, he Las no authority to bind 
the estate of eit^r of his wards by admission of 
previous transactions. Sitbitj Moosei Eonwab o 
BBAOWArr Koswab . . 10 C. L. R., 377 

46. AdmiBsion by executors.— 

The admissions of the executors of a donor are treated 
as the adtuissioDs of the donor. DwaasaxATH 
Boss V. CatrxnsE Cucbk Moobebjee 

Cl w. B., 339 

46. The admisMon of 

one exeentor to a will would not bind anrther, nrr 
wooid the admissions of parties other than the ezeco> 
tor bind tbe estate. Chubbed Eabs Mittbb v. 
BaxmABAni Der Siseab . S W. 63 

47. — Admleslon by ag-nt.— An 

agent’s admission that ho purchased as an agent is 
evidence agtunst his heirs that the purchase wae not 
made by him on his own account. GoBrBBOOi-i.An 
Sibbab o Boyd , . . 2 W. ^ 190 

48. Admiasion by husband — 

Admittion ofjotnt eharactrr of properiif , — An ad* 
mission by the widow’s hnahand that the lease was 
the j'int pr-perty of himaclf and the plaintiff, tbongb 
not an estoppel, nos held to be gerd evidrnce to be 
rebutted by the widow. SbeehathNaq UozoOUdab 
« MoNuonciBS Dosbeb . SW. R, 36 

49. Admissions of Takil— C«- 

minai coss.— Admissions made by a vak 1 can'., tbmd 
Ms client in a criminal case. Queex r. EAziu 
MmroLx . . . .17 W. B., Cr., 49 


ADMISSION— co»t{»«ed. 

2. ADMISSIONS BY, OR AGAINST, THIRD 
PERSONS — continued. 

60. Admission by^pleader on 

behalf of client,— Admission made in a statement 
in a case by a pleader on behalf of his client after 
full consideration and consultation is admipible^ns 
oTidcnce against that client in another case In which 
he u a partv. Costabotteb r. pABESHSAurn Pas* 
DAY . , . . . . 16 W. B., 135 

■ ■ ■ re* 

lat a 
of a 

asiou 

that tho record he made was r^ong. Hub Dyal 
S tKanr. Heeba Lail . . ISW. B., 107 

62. Admission by owner after 

sale of property. — An admission subsequently 
made by a debtor whose property has been sold is not 
esideoce against the purchaser of the property. 
Ereuttkehhee Chowdbbaix v. GnooBCnusniBB 
MorooUDAB . . . 6 W. B., 268 

63. — — Admission by judgment* 

debtor— RMfcAasrr.— A purchaser in eiecntiia of a 
decrcoof aCinlor Revenue Court is not bound by aoy 
admission made by his cxccation*dcbtor. nor oidimtrily 
by a decree gainst such person. Rukoo Moves 
D snu t Raj (Toouab Bsbee . 6 W. B., 187 

luBiT Koobb V. Laiia Debsb Pebebap Sivon 
[18 W. B., 200 

64. Admission by mortgagor— 

hu ‘nvrrhasfr for cancetlahou of mokurari 


. « I ►-p. J1..I 

that, alth ugh that admission was conclusive as be* 
tween the morigaeor and the mortgagee, the collud* 
ing parties, yet that in the priaetA case, brought to 
avrid the defendant’s title on the strength of an 
alleged collusive mortgage, it was quite competent 
to him tn contest its bond fde nature. Dovcvjoy 
Dey V. Dwabkavatq Sivan 5 W. B., 230 


patwari’e diary as Inmberdar were not an admission 
of defendant's title as purchaser. Nuvn Risbobb 
V. Nuinoo lUal . . . . 1 Agra, 223 

66. Admisslonby heirs— 

ston o« to rrltnqutt’iment nf t<lfe . — In a suit by 
the grandchildren of tl.e deceased dauchter of « mem* 
ber of a 3"int Hindn family, who, though net ca* 
titled to Lis pr»’perty as his heirs, had been long in 
p ssessi-n, the sunning danehter, in whi'm, accord- 
inp to Hindu law. her father's interest w^nld n^w be 
leeally vesied. admitted by a petition filed in this 
amt that by her gift rr relinquishment plaintiffs had 
a title to her father's share. The admission was 
held to he CTidence that inch title existed anterkr to 
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ADMISSION— eoniinuec?. 

2. ADmSSIONS BY, OE AGAINST, THIED 
BEESONS— co)t#t)(Me(Z. 

the commencement of the suit^ Qottb LaIiIi Singh 
V. Mohjssh Naeain Ghosh . . 14 "W. E., 484 

57 . ■ Admission by zamindar of 

moEurari . rigbt. — Where tenants sued for a 
declaration that their holding was mokurari at a 
given rent, and the surburakar of their zamindar ad- 
mitted their right on behalf of the zamindar. who 
himself filed a petition corroborating his surburakar’s 
statement, it was held that these admissions would 
bind any subsequent zamindar uot being an auction- 
purchaser at a sale for aiTears of Government revenue. 
Watson & Co. v. Nobin Mohhn Babh 

[10 W. E., 72 

58. Admission by auction-pur- 

obaser — Admission of title indirectly. — ^Where an 
auction-purchaser in a proceeding before the Collec- 
tor for the purpose of charging an estate withstands 
a claim to a mokurari tenure advanced by a tenant, 
but does not otherwise subsequently legally question 
the tenant’s title, the presumption arises that that 
title has been allowed by the auction-purchasa-. 
Choonee Mahtoon V. Chatoo Mahtoon 

[25 W. E., 231 

59 . Admission of lessor— imor 

and lessee, — The admissiou of a lessor does not bind 
a lessee in certain cases in which a land flde act 
might have bound. Shteooghun Dittt v, Beojo- 
GOPAii Ghose . . . . 3 W. E., 143 

go. • Admission of tenancy— E®j- 

denoe of tenancy, — A mere admission by the defen- 
dant of plaintifE having purchased a jote is insufficient 
to prove that he ever was defendant’s tenant. 
Bakub Am Chowhhbe d. Ashkue am 

[5 W. E., 156 

61. Admission by raiyat.— Evi- 

dence of rate of rent — Similar tenures.— An admis- 
sion by one raiyat as to the rate of rent at which he 
holds is not evidence to prove the rate at which another 
holds. Nhebohubey Mohato v. Nabainee Dossee 

[1 Ind, Jur., O. S., 8 ; W. E, F. B., 23 

62. Admission of rate of rent. — 

In a suit for arrears of rent at enhanced rates, if 
plaintifE asks for rates admitted by defendant, he 
must abide by those intended to be admitted ; and if 
he desire to take advantage of the finding of the 
Lower Court, he must submit to the whole finding 
taken altogether. Soobendeonath Eot v. Bhebub 
Mhndto .... 14 W. E., 462 

63. Eeturn of amount of rent 

made to Collector — Safe of rent, Evidence of . — 
A return made to a Collector by an occupant of land 
stating the amount of the rent is an admission as to 
the amount of rent binding upon the occupant and 
all who claim under him. Ajhdh Bbhabee Singh 
v.Eam Eoe Tewabi . . ISW. E., 105 

64. Eate of rent. Evidence of— 

Presumption from conduct of defendant in not rais- 
ing oijection. — ^In a suit for a kabuliat at enhanced 
rates after notice under s. 13, Act X of 1859, where 
the defendants stood by and, though raising a good 


ADMISSION — continued, 

2. ADMISSIONS BY, OE AGAINST, THIED 
BEESONS — concluded, 

many objections on other points, raised no question as 
to rates, their conduct and pleadings were held to 
afford a fair presumption of the admission of the 
plaintiff’s claim as to the rates sued for. Thakoob 
Dhtt Singh v. Goeai, Singh . 14 W. E, 4 

65. ; Consideration for Bale— Suit 

for presumption. — The mere admission of the vendor 
that an old debt of E60 mentioned in the sale deed 
formed pait of the consideration is not conclusive 
evidence of the allegation as against parties claiming 
a right of presumption. Beeea v. Shimbhh 

[2 Agra, 348 

3. MISCELLANEOUS CASES. 

68 . Verbal admissions as to sum 

due by defendant. — It is a very dangerous thing 
for a Court to decree in favour of a plaintiff merely 
upon alleged verbal admissions by the defendant of a 
sum due without the most’ clear and cogent proof of 
such admissions, especially when the plaintiff shrinks 
from bringing his accounts into Court. Lama Sheo- 
PABSHAn V. Jhggebnath • L, E., 10 L A., 74 

07 . Admission of receipt ofpur- 

chaBB-money-- Segistrafion Act, 1S66, s. 66, cl. 3. 
— An admission .before a Eegistrar of the receipt of 
purchase-money attested by his endorsement, as re- 
quired by cl. 3, 8 . 66 , Act XX of 1866, though 
evidence of the strongest and most reliable description, 
ought not to be treated as conclusive. In the face 
of such admission, however, the party seeking to get 
out of its effects must make out his case by very 
clear evidence. Mahomed Haneep Meajee v. 
Mozhhb Am , . , . 16 "W. E., 280 

68 . Admission in a mortgage 

as to amount of land excepted from its 
operation. — Debutter land witlun the limits of a 
revenue-paying mouzah, which had been mortgaged 
by the defendants to a predecessor in title of the 
plaintiff, was exempted from the mortgage, the deed 
specifying the number of bighas making the area of 
the debutter. Against a plaintiff, who made title 
to the mortgaged mouzah and claimed possession of 
all of it that bad passed by the mortgage, the mort- 
gagors set up that there was more debutter in the 
mouzah than the deed had specified, the intention of ' 
the parties to the deed having been to exempt what- 
ever debutter there actually was x—IPeld that the 
statement in the deed as to the quantity of the 
debutter was a deliberate admission, imposing upon 
the mortgagors who had made it the burden of prov'- 
ing that it was untrue, or that they were not’bound 
by it ; also that the Subordinate J udge’s finding that 
the defendants had not given proof sufficient to dis- 
charge themselves of this, w.as correct. Jaeao 
Khmaei V. Laionmoni . I, L, E., 18 Calc., 224' 

' [L. E., 17 L A., 145 

69. False statement as to share 

being separate — Joint family — jilisrepresenta- 
tion , — In a suit by a member of a joint family to 
recover possession of certain property alleged to 
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ADMISSION— eonfinu«(?. , 

3. MISCELLANEOUS CASES— 
belong to the joint estate, but which had been pur* 
chased by the defendant at a sale in execution m a 
decree passed against the estate of Z, wte of the 
members of the family, for his separate debt, the 
defendant alleged, as showing the property was the 
separate property of R, that, on one occasion, when 
R B, the kurta, and a third member of the family, 
entered into a security bond with the Collector, 


haring purchased on the faith of such misrepresenta- 
tion. BoODH SiKSn UHOOSOBIA r. OUKESH Culm- 
DEE Szu: 12 B. L. E., E. C.. 317 : 10 W. E., 366 
. ». 


he had been misled by such statement. Obiso 
CBTOSBB QHOSB V. ItSAB Cbovdee Mookswbb 

[3 B. L, a., A C.. 837 : 12 W. B., 226 


lions, "LtriEEfooBiESA V. Goos 'SrscK Bass 
FbooIi EtBEB V. GooB SvBiTX Dasb 18 W. E., 486 


lent purpose and were not true, and to show the ml 
nature of the transaction. SSBEVATn Rot r. 
Bc<i)oo Bashisee DeszA . . 20 W. E., 

, 73. Effect of admleeiona not 

acted on — Admiuxom by ptnon who afiertrardt 
adoptt another , — A party is not concluded by Ins 
own representations unless they hare been acted upon 
by tba opposite party. If treated merely at a^»> 
lions not acted uTCn, it may be shown by the party 
who made them that they were not true. Quare— 


[20 W, E., 233 

74. Admission not acted on— 

.Deeuioa oppoted to admiuon . — A mere admission ia 
not coucludvc. It v* 80 only in certain cases, — 


ADMISSION— eonel«rfe<f. 

S. MISCELLANEOUS CASES— concluded, 
where it has been acted upon by the party to whom 
it was made. Thus a statement made in a former 
suit, in which the Court, so far from acting upon it, 
passed a decree opposed to it, cannot be treated as 
conclnsire. An admission mode by defendants’ ances- 


[18‘W.B.,347 

ADOPTION. 

See Cases rjtnBS Hranr Law— A nop- 

TIOS. 

See Cases ranxB Home Law— C csioa 
— AnOFTIOT. 

See Cases rTnxB Hisdtj Law— Will— 
Cossibpctios. 

See Maiabab Law — A noriios. 

[L Ii. E., IB Mad., 8 
See ilAiABAB Law— C osiou. 

[LlwE., 13 Mod.. 209 

■ Suit to set aside— 

See Cases tmcBB DscLABATa&T Pecbeb, 
SotI rOB-ADOPTIOBB. 

See Cases tomsB LiviiATiozr Act, 1877, 
Asrs. 118, 119 (1871, AST. 129 s 1859, 
B. 1, Cl. 1C). 

See Vaipatios ct Spjt— Spits. 

[I.L.B., 16 AIL. 078 

ADOPTIVE PARENTS. 

See llimip Law— Qpabdiait— R ionx Ob 

GpABBiAMsniP . I, li. E., 3 Bom., 1 

ADULTERY. 

See AbaiemeN'i OB Pbdsecphox 

[4 Mad., Ap., 56 
See Cases rroiEB Ditobce Act. 

See Maibixbaiice, Obubb op Cbiuixal 
CouBT AS TO . I. L E., 17 Mad., 260 
[L L. E.. 20 Mad., 470 

Intent to commit — 

See Cbi>u:ial Tbesfass 

[L L. E., 10 AIL, 74 

of partner with wife of co-part* 

ner. 

See pABTSEBSHip— Diasoiunos op Pabt- 
^Basnir , . . 6 B. L. B., 109 

L Institution of proceeding 

by husband— CnmisaZ' Procedure Code, lS72,e. 
473, — Quwre— Is the formal assent of a husband to 
a charge of adnltery, added at the end of his depcii- 
tion, a proper compliance with s. 478, Act X of 
1873? Qpees f, LrcKT Nabais Naoobt 

p4'W,a,Cr., 19 
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ATiVinmnY—coitUnued. 

2, Appearing as wit- 

ness for prosecution in case of rape, — K was accused 
by D aud P, alleged to bo D’s wife, of raping 
P, and was committed for trial charged in the alter- 
native with rape or adultci'y. field that, as no 
complaint had ever been actually instituted' by JO 
against K for the ofEeuee of adultery, as contemplated 
by s. 47'< of Act X of 1872 (Criminal Prccedure 
Code), the circumstance of P’s appearing as a wit- 
ness for the prosecution for the offcnco of rape not ' 
amounting to the institution of a complaint within 
tho meaning of that section, JPa conviction for 
adultery must he quashed. E^CPnEsa e. Kailee 

[I. L. E., 5 AU., 233 

3 , Proof of man'iage— 0//or^e of 

adxhtertj. — Before a person charged with adultery 
can ho convicted, strict proof of tho marriage is 
necessary. Queen v. SitiTu 

[1 Ind, Jxu’., ISr. S., 8 : 4 W. E,, Cr,, 31 
SoBEATi r. JUNGii . . 2 C, W. !?■,, 245 

4, -lEisidenCe Act, s, 

50, — The provisions of s, 50 of the Evidence Act 
show that Avhere marriage is .an ingredient in an 
offence, as in bigamy, adultery, and the enticing of 
mavried women, tho fact of the marriage must bo 
strictly proved. Queen v. Wasira, 8 B. L. B., Ap., 
63, overruled. EyPEESs v. PrrAointm Snron 

[1. L. E., 6 Calc., 666 : 5 O. L. E„ 697 

Emteess n. Aeseed Am . 13 C. L. E., 126 

6. Hvidence Act, s, 

50, — K was accused by P aud P, alleged to bo 
P’s wife, of leaping P, aud was committed for trial 
chai'ged in the alternative with rape or adultery. 
The evidence of man-iage between I) and P consisted 
of their statenients that they were mamed to each 
other and of a statement by K that P was J5’s wife. 
K was convicted on the charge of adultery. Seld 
that such evidence, having regard not only to s. 50 
of the Evidence Act, 1872, but to the principle 
that strict proof should be required in all criminal 
cases, was not sufficient to establish the vital incident 
to the charge of adultery, 'namely, the marital relation 
of D and P. Impress v. Pitamhur Sinph, I, L, Pt., 
5 Calc,, 566, concurred in. Eitpebbs v, Kaeuee 

[I.I,.E., 6 All., 233 

6. — Marriage illegal 

Ig Shidu laze — Custom of caste — Penal Code, 
s, 49 — Dissohttion of marriage at will and mar- 
riage ( natra) with another man — Cxistom . — ^A 
custom of the Talapada Hali caste that a woman 
should be permitted to leave thehusbaud to whom she 
has beeu first married and to contract a second mar- 
riage (natval with another man in the lifetime of her 
first husband and without his c nseut, is invalid, as 
being entirely epprspd to the spirit of the Hindu 
law ; and the man «ith whom the woman so maiTied, 
having had sexual intcrccurse uith her, and it being 
found that he did not hrni stly believe that she 
had beer me bis wife, was guilty of adultery under 
8. 497 of the Benal C'de. Eeo. u. Kuesajt Qoja. 
Keg. ®. Bai Bupa 2 Bom., 124, 2nd Ed., 117 

7. - — — Marriage contrary 

to Hindu laxv—Cusiom of caste — Penal Code, 


AJDUIjTEEY — continued, 

, 497, — Where a prisoner accused of adultery set®,’fP 
in defence a natra contracted with the woman 
whom ho is alleged to have committed adulf®^^’ 
in accordance with tho cust-'m of his caste, the 
tion tho Coui-t has to dohermino is whether or not,, ® 
accused honestly believed at tho time of contracP^ 
the natra that tho woman was the wife of anc'^'^^ 
man. Keo. ». Manohae Kaiji . 5 Bom., Cr’’ 

8 , ; Sagai tnarria^^f.~ 

Custom of caste, — Sagai wives, r'.e., widows 

in accordance with the custom of Sagai pi'ev/^''™o 
amongst the Koiries otuI other low castes of 
are so far tho leg.al wives of their husbands 
justify the punishment of persons committing 
with them, Bisbebam Koieee v. Eotbbss 

[3 0. Jj, E,’ 

9 , Proof of adultery— 

iercourse—Pi'csumption of Tcnoiuledge that 

is xnarrled , — In a case of adultery, sexual inter®?'^^® 
must be proved ; the sexual intercourse requir. 
adultery being the s.ame identical thing as tho 
! intercourse required for rape. Tlio difference 
tho mode of proof: in rape, uo presumption of 
intercoumo can bo made ; in aduhery, it can W 
evidence pointing strongly to an inference of 
It is not necessary, therefore, that there she’’* 
direct evidence of an act of adultery,' nor tr®^ 
adulterer should know whoso wife tho woman 
vided he knew she was a mamed woman. Qf-,^ l© 
SrAEnEB CnENDEE GiEi . 21 W. E,, 

10 , Condonation of adul*'?^^~ 

- Pexinl Code, s. 4.97.— The Appellate Court ^ j 

uphold a conviction for adultery when the I:*H® ^ ^ 
has shown that he has condoned tho offence. hjnEBN 
V. Smith „ 

[1 Ind. Jur., W. S., 8 : 4 W. E„ 

11, Enticing away ^ wo^®^ 

Penal Code, ss, 497, 498 — Farm of , 

A prisoner need not be convicted both of adur ® ^ 
enticing aw.ay the woman the former (if th^® 
any enticing away) would include it. Q^ ^ 
PocHEN Cheeq- ... 2 W, E,, 

12 : Penal 

XLV of 1860), ss. 497, 498~Condonafi^”'~?^i 
complainant alleged that his ■’'ather-in-law had 
his wife, and that with his help the accused, 
his wife, and since then had kept her. in 
The accused was convicted under s. 498, Aaa 
The Sessions Judge made a reference unde^ 
Criminal Pj-ocedure Code, to tho effect that t^® 
tion under s. 498, Penal Code, was bad, 
as there was no evidence whatever to sfiy 
the petitioner enticed away the complaina’Pv ®. 7“ f 
from her husband’s or ha- father’s house wfP, 
to have illicit intercourse with her, and f , p ?'® 
could not he any conviction under s, 497, P^“* ’ 

as the circumstanees of the case warranted t“® 
slon that the offence, if anv, had been 
by the husband by his rmissi-n to take 
since the last six or seven veara against th‘® 
j The High Court agreed with the view of t5® 

Judge. Jasimaeein Sheikh v,1chohak..^™5Iq 
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ADVANCEMENT. 

See Esoiisn Law . . 2 W. E, 141 

See Paesis . L E R, 2 Bom., 76 
ADVERSE POSSESSION. 

See Cases unieb Liuitation Act, 1877, 
AET. 144 (1871, AST. 145 s 1859, B. 1, 
CL 12) — Adteese Possessios. 

See Cases todeb Oscs os Peoos— L isa* 
TATioif AHD Adteese Pobsessiok. 

See Cases todeb Possessios — Adteese 
Possessios. 

See Cases usdee Titie— T iliB dt Lohq 
Possessios. 

ADVOCATE. 

See Cases ukdee Baeeisteb. 
iS«e Cases uedeb Coeksei. 

See Witness — Pebsok Comtetest to be 
Witness . . 6 B, L. R, Ap., 28 

' Admission by— 

See Liuxtaxion Act, a. 19 — Ackkow* 
XKDOMEKT OT DEBTS. 

[L L. R, 18 All., 384 
" ' Entry as an— 

See Stamp Act, 1879, scs. II, abt. li. I 

[Z. L. R, 8 Mad., 14 I 


ADVOCATE— concluded. 

for the porpogea of the Code oa behalf of his clienti, 
Baeiitawa Scfon c. Sant Lai 

[L L. R, 0 AIL, 617 

a Privilege of speech— Qnestioa 

of the extent of the privileue of speech accorded to 
adreeatea and counsel considered. Reo. c. Kashi 
Nath Dineab . . .8 Bom., Cr., 126 

0. ■ An advocate in 

India cannot be proceeded against, civilly or 
cmnuially, for words uttered in his office as advo> 
cate. StruiTAN v. Nobiox 

[L li. R, 10 Mad., 23 

7. Valtalutnama, necessity for 

— Crtmtnal Procedure Code, 1872,1. 18S . — An advo- 
cate appearing in defence of an acensed person under 
s 186 of the Crmnnal Procedure Code, 1872, should 
not bo required to file a vakalntnama. Anoxymocb 
[ 7 Mad., Ap., 41 


[23 W. R, Cr., 14 

0. Right to Bue on prooiiBBory 

note given for fees— Sreerdfr's Act XXI of 
16$B, t. J8.— With reference to s. 16, Act XXI of 


[6 B.L.R, Ap,70 
14 W. R, Cr., 23 


3. - 


[14 B. li. R, Ap., 24 

Piliog appeal in Registrar’s 

□ceta of fKfl n...,.* .. ..ii.j 


A T ■“ . “PPeai in Ateglatrar’B 
Offlce.-An advocate of the High Court ii entitled 
to appcM end plead on the Appellate Side, but 
not to file an appeal in the Registrar’s Office. 
Ram Tabuk Baeice e. Sidbssobeb Dassee 

[13‘W.R,60 
7 Night to take instructions 
Erectly from cUent-Right to “act” 
tor client— P^ac^tc^ — Barrufrr—T,ell»^f 


' ‘ ■■[7W.‘^3V6 

10. Suspension of Advocate— 

Burma Courlt ^ct VIZ of 1872, t. 88 — Enteryng 
m’o contract eontrarif to puhho po?«cy. — In a case 
in which an adiorate of the Recorder's Court at 
Rangoon was euspnided hy the Recorder under Act 


example. Ix the maiteb or ITohno Hioox 

Ouxo 21 W. R, 297 

ADVOCATE GENERAL, 


7 

d 


poici of the Code, perform on oenaii of a 
the duties that may bo perfermed by a pic^» 
iuhjcct to lui exemption in the matter of a vslaUt 
namaandtoany mica which the High Court mai 
make regardmg him. No such rule having ben 
made to the contrary, such an advocate may tail 
instructions directly from a suitor, -and may “«t’ 


See Pabties— PAairia to Sms — Adto* 
CATE Oekebai . . . Cor., 68 

[IBom., Ap., 9 

Case certified by — 

See CoKTESSiON— C onpessiox to Poiicb 
O iTiCEB . L L. R, 1 Calc., 207 
[L li. R, 2 Bom., 61 

See Cases uxdeb Lehees Paizht, Hion 
COVBTS, Cl, 20, 
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AGEUT. 

See CiBBS rasEB BEvaiL Bevt Act 
( 1669), 8. sa 

See Bbokeb • I. Xi. B., 20 Bom., 124 
See Cases Tr:^EB CiriL Pbocedueb Com, 
1882, BS. 37, 38, 417, 432 (1859. fi. 17). 
Set CBtMiirAi> Pbocescbe Cobb, 1882, 

8. 45 (1872, s. 90) . 23 "W. B., Cr., 60 
[L L. B., 4 Calo., 603 
See Hbsbaitd abd Wise. 

[I. li. B., 4 Calc., 140 
See IsaeBCTiQS ob DoccuESTa. 

[I. I,. B., 26 Cal&, 294 
See Maqouesas Law — P sE-Eirpnos— 
CiBBirosiEa • • W. B., 1864, 219 

[L L. H., 1 AIL, 621 
L I,. B., 7 AIL, 41 

See Oaths Act, a. 9. 

[L LB., 14 Bom,, 465 

See CAsEa cndeb Pbihcital ahd Aoent. 
See Suukohb, Ssbtigb op. 

[I. L B.. 4 Som., 418 
X. X>. B., 6 Bom., 100 
a Bom., 0. a, 169 
7 Bom., O. a, 87 
17'W.B.,83 
L L. XL, 9 Calo, 733 

—I Acknowledgment of debt by— 

See Cases cyrEB LiuiTAitoK Act. 1877> 
6. 19— ACSKOWISPOUEKI 0? SEBTS. 

, Acknowledgment of title by- 

See LiMiTAxtOE Act, 1877, s. 19-Ac> 

svawxxsouEKx OP OTBEB Bionrs. 

[I. L XL, 8 Bom., 99 
I. X,. XL, 1 AIL, 642 

. ^ Aulborlty of— 

See Cases mmSB Pbivcipal asp Aobnt — 
AuinoBiiT op AoEyr. 

— of Company. 

See Ikcomk-Tax Act (II op 188G). 

[X. X,. XL, 22 Bom., 333 

of Court of "W aids, Suit against — 

See OcpB LAyp Bbtetcs Act, bs. 175' 
176 . . L X,. B., 22 Calc., 729 

[X,. XL, 22 L A., 80 

of Foreign Sovereign. 

" Court of Agent, Jurisdiotlon of— 

^ XF of 7840— Aom. Seat. XXIX of 1827 and 
XJII of 1830 . — A Bouad ueued to aa Agnit of 
1I._ II. Ilolkar, under Act XV of 1840 sn>l Breu* 
litii.n XIII of 1830, v!fc» Ltld not to be iHTalklatcd 
by tlio omUeiou to enter the Agent’s name in anv 
of exempted ■ ’ , • 

fioiu XXIX ( 

•ion to sccor ■ , 

under Regula ■ , 

lUie him froi , , 


agent — concluded. 

jurisdiction which could be exercised under tbat law 
Sabhabausik Vjibaji V, Sadasbit Biy Sataji 

[1 Bom., 96 

of Governor of Madras. 

See Ebtision — C ivil Cases. 

[L L. XL, 18 Mad., 229 
See l^AKgpEB 0 ? Civil Case— Gesebal 
Cases . , L X^ XL, 23 Mad., 329 

Agency of Qanjam and Viaaga- 

patam.—Xgeut't Court at Ftiagapatam, June- 
diction of — Qanjam and Vttagapatam Agency 
Cuurt’e Act fXXIV of 1B39J . — The Agent to the 
Governor at Vizagapatam has junsdiction over all 
salts of a civil nature arising in the Agency. The 
rule regarding the institntion of snits of a lesser 
pecuniary value than Bo, 000 in the Divisional 
AsAstant’s Court It, like the analogous rule contained 
in s IS of the ^de of Civil Procedure, one of 
procedure, and not of jurisdiction. Where, therefore, 
a suit which might hav e been institnted in the Court 
of Iho Divlnonal A»«iBtant uas brought In the 
Agent’s Court , — Seld that the Agent h^ I'urisdic. 
tioD to entertain it. Xtdht Lai v. Mathar Motsatn, 
J. X. Jf., 7 All., 230, Matra Mandal v. Sar\ Mohan 
Mullieie, 1. L. S., 17 Calc., 165, Enthnatamx v. 
£ranukasu6ai,r. L. B , 14 Mad ,189, and AagutU'M 
V. Medlyeott, I L. S., 15 Mad., 241, folbwed. 
Felayudam v. Afunaehalam, I. L. U , 13 Mad,, 
273, considered. Gcpsachakpsa PATyAiECP? t. 
VtKBAUA Dec . L Ifc XL, 33 Mad., 867 

— I-— of Manager of railway. 

See BiuwAva Act. 1890, 8. 77. 

[LL. XL, 24 Calc., 308 

of Birdars in Bekhan. 

See pBEtious Act, s 4. 

[L li. B,. 17 Bom., 224 

AGBEEHEBNT. 

See Cases tmpEB Coesipbbatiox. 

See Cases ompeb CoyiBAcr amp Cox* 
tbaot Act. 

See Cases uhmb Biqht dp Suit— Cos- 

TBACTS AKP AaBESUESTS. 

See Caees mpeb drAUP Act, 1879, sea. 
I, AST. 5. 

between Government and Gov* 

emment ^lioitor. 

See Costs— Taxation op Costs. 

[17 Mad., 102 

executed both in England' and 

Indio. 

See SlASfp . L Ii. E., 1 Mod, 134 

Illegal— 

See CASEi iniPEE Coxibact Act, s. 23. 

not to appeal 

See Apteap to Pbitt Council — Pbao- 
TiCE ASP Pboceptbb — Miscellajeopi 
Cases. . . 9B.li.B..460 
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AGBEBMENT — conehuUif- 

See CoNTuACT Act, 3. 2S. 

ri. Jj. n., 1 All., 237 
3 C. L, D., 574 
I. L. E,, 10 Calc., 456 : 10 C. I,. R, 443 
I. L. R, 0 Mad., 338 

See CocNscii . . 0 B. L. E., 400 

not to partition. 

See CA3I!3 tTXDKIl Ill-VDC IjA\r — Paiititio.v 
— A anrKiiE.sr noi to r-vuTinoN'. 

“AGEICUI.TUEAI. YEAR*' 

.See Diibd— C o-vsTRCCTiox. 

[I. L, E., 18 All., 388 

— Espiration of— 

See NoHTir-lVnsTJins' PuoAnAXEi Rkat 
Acts (1873 a:<u 1931). g. 01. 

[I. I,. R, 1 All., 512 

AQEIOITLTTmiST. 

Doflnltlon of— 

See Dkkiiak AouicrT.Trni.sTs Act, s. 2. 

[I. R R, 19 Bom., 265 
Sea Dekh.uj AoniotTWciiisTS RkuepAct, 
B. 12 . I. Ii. R, 11 Bom., 480 

AQEICULTXmiSTS LOANS ACT (XII of 
1884). 

See S.UE FOR AniiRAng op RErnscE— I s- 
CEintuAScna — Noutu-Westeus Puo- 
nsoE3 Laxd Rkvekce Act. 

[L L. B., 22 All., 321 

AOMERE COBETS EEGULATION a of 
1877). 

—a. 18 el seq, — He/eeence iy Com- 

tnisstoner of Aimefe — Poirere of Iliqh Oottrl — 
Jurietlietlon. — lleld that, where a poiut of law or a 
question as to the construction of a (locumcnt is refer- 
red to the High Court by an order purporting to he 
made under s. 18 of the Ajmero Courts Resni- 
lation, the High Court c.annot consider whether 
tho point referred arises in the case in which tlio 
reference before it has been made or not : but its 
functions arc limited to pronouncing an opinion on 
any point which may bo so referred to it. Kaeiak 
Mai. V. Ram Kiehes . I. L. R, 21 All., 163 

— — S3. 17, 18, 21, 38, 37 — Reference to 

the High Court hy the Chief Commissioner of 
Ajmere and Zlairwara — Reference to Chief Com- 
missioner hg Commissioner of Ajmere — Appeal 
from Commissioner’s decree made in <iecor<fa;jce 
with Chief Commissioner’s judgment. — On an 
appeal from a decision'm a civil suit of tlie Assistant 
Commissioner of Ajmero to tho Commissioner of 
Ajmere, the latter, feeling doubtful on a question of 
the nature specified in s. 17 of tho Ajmere 
Courts Regulation I of 1877, referred such question, 
under e. 36 of that Regulation, to the Chief Com- 
missioner of Ajmere and Mairwata. Tho Chief 
Commissioner dealt with the case as prescribed in 
8. 37 of that Regulation, and returned it to tho 


AJMERE COTTETSjEEGirLATlON (I of 
1877) — concluded. 

Commissioner, who dismissed tho suit in nccordanco 
with the Cliicf ComoiissioiuT’s judgment. The 
plaiiitifT preferred mi appeal to tho Cliief Commis- 
sioner friin the Co'iimissi 'ner’s decision. The Chief 
Commissioner did not mabe any order on tlic memo- 
randum of nppwl admitting it, or directing that it 
■should be registered, or that the respondent slionld bo 
summoned, or that tho appellant slionld appear on a 
cert.ain day under s. .’3?! of ,\ct X of 1377, but 
issued a notice to the appellant's court-sol to appear on 
a certain day. The appellant’.s conlLsel appeared 
on that day, and the Chief Comiiiiisioner intimated 
that he wa.s acting under s. .aSl of Act X of 
1377. The a)ipi'llaiit’s eoiiiisel then proceeded toad- 
dress tho Chief Commissioner, and w.is heard for some 
lime, and then .stopped in coiisifineiicc of the Chief 
Commi.ssiouer risedving to refer to the High Court 
the question whether the appeal from the Commis- 
sioner’s derision lay to him or to Her Jlajisty in 
Council, The Chief Coimnissloner (lubsequcntly re- 
ferred Riich question to tho High Court. Held by 
the Viill Ileneh (Sp.vn'kie, .T., dissenting), on a refer- 
ence hy the Division Bench before which the Chief 
Commi.ssioncr’s reference came, that siicli question 
ar>«30 “ in the trial of an appeal ” within tho meaning 
of s. 21 of tho Ajmere Court.s Regulation I of 
1377, and was pr.iperly refoircd to the High Court. 
Held by tho Division Bench (Spantiie, J., and 
Sthaioiit, J.) that tho apiical fiwu tho Commis- 
sioner's decision lay, in this particular case, not to 
tiio Chief Commissioner, hut to Her Majesty iu Coun- 
cil. Tiu-Ktrit OP Mascda r. The Widows op ter 
Tiukdh op Naatiwaua . L L. R, 2 .All,, 819 

ALIENATION. 

See Cases da-deb ATTAcnwEsr — ^V liba'a- 

TION" DDBING AtTACHMEA-T. 

See Cases da-ddb IIia-dd Law — jVxiea'a- 
XIOS. 

See Cases da-deb Hdtdd Law— Joist 
Paiiixy. 

See Cases dsdeb Maiaeab Law— Es- 

DOWIIEXT. 

See Cases d.vdee Muabab Law— Joist 
I’A iriLY. 

Condition against — 

See Lease, Cosstbdo nos- op. 

[I. L. R, 20 Calc., 273 

See Cases dadee Moetoagb— E oBii op 
Moetgage. 

by Guardian. 

See Cases dadee Act XL op 1853, s. 18. 

See Cases da-dee Limtatioa Act, 1&77, 
s. 7 (1871, s. 7). 

by Hindu widow. 

See Hisdd Law— Adiesatioa- — Adiss- . 
ATioA BT Widow. 

See Hisdd Law— Widow— Powee op 
D isposmos OB Aiienatios, 
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ALIENS. 

Law relating to— I 

See EkOush Li.w 1 Moore’s L A,, 175 

Period of minority for — 

See Leixebs of AnuiNiBiBjLTioy. 

CL L. R., 21 Calo., 911 

ALHIONT. 

See Cases itsdeb Ditobce Act, es. 36 
ASD37. 


See HpSBAim asd Witb. 

[1. L. E., 21 Bom., 77 
See Faesis . I, L. R., 17 Bom., 148 
CLL.E., 24 Bom., 465 

ALLONGE. 

See Qqvbbnmehi PbqmiSsoey Note. 

riSB.L, R., 358 

ameen. 

See Cases tobes Local Iktebtioatios. 


Power and functions of, in mea. i 

eurisg land, 

186. 

L. R. 18 Cale , 618 
L. R., 22 Calo., 286 

— Report of— 

See ‘ Faisb Etoekce— Coxtbadictobt 
Staieuekts . L L. R., 17 All., 436 
<S'«< Cases iTKtizB EvisEKCC—Ctru. Cases 
— BEFOBT op AUEE^r. 

1. ———functions of Ameen— D«y>i(a> 
lien Cif Amen to aicertatn ItabtUlxes of jv^smenl- 
dellore . — The deputation of an Ameen to ucertaiu 
the rcepcctlee llahility of seTenl ju<]gment<reditors 
‘ . . t 


3, S. 


DeT CnoWTHBY 


t. L-..J 11,. > 

22 W. R., 183 


17 W, R., 473 note ; 1 


[4 S. L. R., Ap- 33 
Sl'W.R., 2Slnot© 


3. ' _ — X-oeal tnreettga’ 

tion.— There were n-^ limits to the powers conferred 
by Act VIII of 1859 on a Ciril Ameen for the 
pnrpose of maVing an lavestigation. Alontof Laix 
Rot c. UBK0F00B:!eA Dassee , 9 W. R, 690 


4. A Ch 11 Conrt is 

not warranted la deputing its functions to an 



See BtrsoBA CnrsK Boss c. AroonarA Rau 
Khas 23 W. 289 


AMEEN— con^inueif. 

6. Power of Mofti Sudder 

Ameen to set aside attachment issued by 
hixaaelL — A Huftl Sudder Ameen loa; set as'de an 
attachment jn a suit issued from his Court, and no 
longer properly in force in the emt, although no 
excess statutory power to do so exists. But on a 
petition to set aside such an attachment, he cannot 
also make a declaration as to the right to the property 
attached and claimed to hare been acquired subse- 
quently, and direct that possession should be trans- 
ferred to the petitioner. Ex-paetb Cheblaf- 
FEBOSIAL Pjxui . . .1 Mad., 135 

8. Evidence taken by Ameen. 

— Irregular order — Where a Principal Sudder Ameea 
had deputed a Civil Ameen to euqume into the fact of 


merits. Rau“ Chubs JIahtoox v SusuBiiT 
MAatoon .... DW.R, 494 


an Ameen may examine 'Aitnesses when tho evidence 
which they base to give is of such a natnre that 
it ought to be taken by him on the spot. Where, 


be totally rejected. Bihdabub Chuhbeb SmcAn 
Cno^BT e. NoBcc Chuhiiee Biswab 

[17 W. R, 282 

8. • ■ ■— ■ “ Ectdencs taken ly 

Ameen-— It is not admissible. CbaKD Bah e. 
Bbcmo Gobihb Doss . . 19 W. R, 14 

9. It was not the in- 

tention of tho Legislature to allow witnesses to bo 
examined out of Court by Ameens, except with re- 
fcraicc to points for the determination of which local 
inspection U required. Shabboo Scran r. Baxi- 
AHooCBAnA Lall . . .8 W, R, 83 


IL Local ineetligalion 

^S«tfefertnkancemenlofrenl—Acl Till of IB53 
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A-AnDEN -‘Continued. 

t, ISO.-— In Suita for ciilwiici'mcnl of rent it ia a proper 
courao of prucetliiro to appiiiiit uii Am ceii to make a 
local iiivcatijjatiou in order to ciupiirc aa to Ihu tie* 
Bcriptiim of tho laiiil ami as to tlio rates paid iti tho 
neighbourhood for similar land, and the Amcea Iws 
power, under s. ISO, Act VUI of 185‘J, to examiao 
witnesses in the imiltcr. Uavb Cu.tsaii.V lloi' c. 
ItAsuuBiUBi Duxt 

[1 B, la. R., S. N., 1 : 10 W. R., 43 

12, ■_ — I — Au aVnieeu appointed 

to hold a le.c.A iuvestigatinn lujs power to examiuo 
witnesses relative to the matter he lets to caijuire 
into ; btit the Munsif hits no power to direct the Ameeu 
to try tho whole ease: when this couvae was adopted, 
the High C’otirt expreaaed their tlis;ipprovid of such 
:i practice, and remanded the ciwu to the Jfmiaif for 
re-trhd. Haqui/natu Shaw v. I{ajkiusiisa Diiu 

[1 B, B. E,. S, N., 2 

13, Dii’cctiou to enquire into 

mosno pi'Ollta.— An .\meea, when directed to m;ike 
au ciiijuiry aa to mcane pcolita, ought not, in the cxccu- 
Uuu stage of a suit, to enter into enquirica as to ifcetes 
of dispasaession, which must be taken to have been 
determined by tho decree, Dijor (Joih.vd Naib r. 
Kaxi i’uoasoxo Kaik . . 18'W,Ii„204 

14, Enquiry by Amoon aa to 

oxistonco and value of movoablo proporfcy - 
Tima /or makiny enquiry.— In a suit in which the 
Coui't considers it necessary to order an enquh-y by 
a Civil Ameeu hito the existence and value of move- 
able property, such enquiry eauuot be left to bo 
made aftei' deereo, but must bo made before the final 
decree is drawn up. RouiBi Duuu v. Dioamucr 
C iiATTruJuu . . . .23 W. It, 422 

15, Deputation of second 

Ameen to make enquiry before first Ameon’s 
proceedings are annulled, — M'heu an cmiuiry 
has been made by a Commissioner under tlio Code of 
Civil ProcedmT, tho Court to :vhieh it ia reported 
ought not, unless it annuls the prccccdings of the 
first euquu'y, to order another ou the same matter, 
jVziu Ali Kuau Bauasoou v. SuitussuTir 
Di-niA 23 W, E., 83 

18. Objections to Amoen’s 

report. — Where clear insti-uctious as to :v local 
enquiry ordered by the Court are given to au Ameeu in 
tho presence of both parties, and uo ohjcctiou is made 
to them by either party then and there, they have 
no ground of complaint, after tho Ameeu Im carried 
out his instructions, if the Coiut acts upon his report. 
Bissessuu llor o. Kanouun Roy 11 "W. E., 165 

17. —Objections to the 

Ameen’s report should bo enquired into if taken 
within a reasonable time from tho retuni of tho 
report, even where, tho case has been struck off the 
file. IssuB CuuniiBE AimuiE o, Syaai Khak 
CnownnEY .... 11 "W. E., 96 

18 — — — Notice of time 

Jixed for.— Rtusonable notice must bo given of the 
time fixed for hearing objections to tho report. BAxr 
Naeaijc Sino a. uonEEDUUK Lail CnowuHiiy 

[21 W, E., 2 

18. ; Tarty not appear- 

iny at local invistiyation . — A party who refuses to 


AMEElir — conoi udedt 

appear before au Ameen at tho time ho holds hb local 
iuvc.stigati(m, is not at liberty afterwards to take any 
ohjeetiun to tho Ameeu’s report. liAiur.'i Doss 
MooKUUJKii r. iJuoJO Kisuoitu .M i t x g a 
.Mojoojujau . . . . 6 W. E, 130 

20. ; Miscouduefc of Amoon.— 

The Court is hound to enquire into charges against 
a Civil Court .Vmeea (such us can bo readily enquired 
into, and their truth either disproved or proved). 
AJJDOOX KfUEUU Bisw'a-s c. Caui'uexi, 

[8 W. E„ 172 

ANALOaODS APPEALS. 

See PuAcrjcn— Civil Cashs— C ouBT Fees, 
[L L. E, 28 Calc,, 124 

AETALOaOUa OASES, 

Sea AITBXI-ATB CoDBT— E.XBRCHI! oy 
Powmia i.v y.uuoud Cases— S i'i:ci.u:. 
Cases— A sAtocious Cases. 

[16 W. E, no, 342 

Sec Execution oe Decbee— Deobek to 

BE EXECUTED AETEB AI’EEAX OB RE- 
VIEW . . .OW. E, 278 

Sea Review— OkoU-vds vob Review. 

[3 B. E E„ A. C., 287 

AU'ANDHAVAIS'. 

Sec JI.vx.vuAu Law — J oixx PAxaxr. 

See JLvlauab L.v^v— JI aixxe.vascb. 

AirCESTEAL ESTATE, SON’S INTEB- 
-ESTIN- 

See Cases ubdeu 1^I^■DU Law— Axibba- 
TIOB— AXIEBATIO.X BY FaTIIEB. 

See Cases dbdbb JInfDu Law— J ouri 
Faiuxy— Maxubb of, abd Lvxebesx IB, 
Jonfx Pbopebxy. 

ANCIENT LIGHTS, OBSTEUCTION 
OP- 

See I.vjracxroB— S feciax Cases— Qb- 
sxBucrio.v OB Lvjuuy to Rianxs o? 
Pboeebxy — Light abd Am. 

See Cases dbdkb Pux’soairxioB— E ase- 
iniBTS— L ight Abd ,Vib. 

» ANDVIAL." 

See Pbeyebtiob of Cbuexty to 
.iNbijiaxs Ace . L L. E, 24 Calc., 881 

Keeping, without Licence. 

See Caxoutta JIuBionxvx Cobsoxidatiob 
Act, 3. 307 . L L. E, 26 Calc., 625 

ANIMALS PEESS NATHEffi. 

See Cases itbdeb Wild Animaxs. 

ANNUITY, VALUE OP— 

See CoHBT Pees Act, sch. I, abt. 11. 

[L L, E, 1 Bom,, US 
L L. E. 3 Calc,, 73d 
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ANTENUPTIAL SETTLEMENT. 

See Hxtbsaio) am) Wife. 

CL L. 10 Cale., 961 


APOSTATE PATHEE. 

S«« Maqouebak liLv: — Uaubtase. 

[13 B. L. E., 160. led note 


APPEAL. Col. 

1. AFPEAI. HEWLY GlTKIf BT LaW . 208 
2 Riobt of Abfeai, Effect of 
Repeal or . • . . 20^ 

3. Acts 209 

4. Abbiipaiior .... 222 

5. Bekgal Acts .... 238 

6. Roubat Acts .... 239 

7. Cebtificate of AnAiiKuiBAiioir 

(Acts XXVII op 186 J ard VII of 
1889) .... 240 



9. Oecbees 247 

10. BEPAinT IR AFPEABARCE . . 264 

11. EZ'PASte Cassb . . .268 

12. Exscoiior of Decbees . . 273 

(s) QVSeTIOR IR Esecviior . 273 
(i) Pabius to ScRB . . 283 

13. Lbtibbs Paibrt, cl. 12 . . 296 

14. Uasbas Acia . . .296 

16. llARAOEMEt'T 0? AllACBEO PbO* 

PBETT .... ..296 

16. IfBASBEBUEMT OP lARSB . . 296 

17. !S.*W. P. Acts .... 293 

18. Obbebs 301 

19. Pbobaxb 331 

20. Recextebs . . . .332 

21. REaiTLAiiORB .... 334 

22. Sals ir Elbcozior of Dbcbes . 335 

23. Objeciiors bt Besfobssri . 340 

24. Qbopbbs of Appeal . . . 330 

26. 'Dissusbax of Appeal . . . 351 


See ABAisiiEBT of Suit — Appealb. 

See Cases crdeb Appeal ir Cbuural 
CasBs. 

See Cases bhiies Appeal to Pbift 
CotsciL. 

See Beroal Act III op 1870, 

See Beroal CiTiL Coobis Act, 1871, 

8 . 22 . 


See BtBUA Cottbxs Act, lr76, s. 4, 

[I. L. E., 6 Gala, 840 
L L. B., 13 Calc., 221, 23w 
See Cases cscbb Costs— SI'ecial Cists 
— Appeal. 


APPEAL— coB<i«uetf, 

See Cases ordee Distbict Judge, JuBls- 
DICTIO.-I OP. 

See Cases urdeb Pitobce Act, s. 66. 

See Cases urdeb Irsoxteht Act, es. 72> 
78. 

See Lard AcQUisnlos Act, b. 35. 

See Cases urdeb Letiebs Faxert, cl. 
16. 

See Lettekb PAteri, Nobth»We8IEEH 
Peovirceb, cl. 10. 

See Cases urdeb AIadbas BourdabyAct. 
See Cases urdeb Paupee Suit— Appeals. 
See Cases urdeb PEACtiCE— Cim Cases 
— Appeal. 

See Recobdebs Act. 

Cases urdeb Remard— Cases of 
Appeal afisb Rauard. 

See Cases urdeb Special ob Secoru 
Appeal. 

See Cases urdeb Valuatioh op Suit- 
Appeals 

— Abatement of— 

See Abaxsueri of Suit— Afpbalb. 

See AFtzxLS iR CsiuiRiL Cases— P sA0> 
tub ard Fb&csdube 

[1. L. It , 2 Eom , 664 
1 L. R.. 19 All . 714 
See Costs— ASATB f Sun ob Appeal. 

[I. L. R.. 8 Calo.. 440 

Adding parties on— 

See Pabtibb— ADDU to Pabtieb to Suits 
— Appellartb. 

See Pasties— Addirg Pasties to Suits 
— Bebpordbbis. 

by one defendant, Reversal of 

whole decree on— 

See Cases urdeb CitilPbdceddbbCope, 
188e, B. 644. 

by one plaintiif against another. 

See Pabties- S ussTiTUTioH of Pabxies — 
Plairtifpb . L L. R., 16 Rom., 145 

_ — — Qrounda of— 

See Cases urdeb Specul ob Secokd 
Appeal— Gbourds op Appeal. 

Memorandum of— 

See Appellate Cocbts— Rxebcibe of 

POUEBS IK TABJOOS CASES— APPEAL, 
AlBUOBARDCn OF. 

[I. L, R., 16 Mad.. 29 
L L. R., £2 Mad., 166 

See Civil Pbocedcei Code, i. £43, 

[L I* E., I AIL, 200 
lind. Jur., O. a, 121 
W.IL, 1^136 
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APPEAL — coiilinuctl. 

Hee LiJtii'ATioM .Vcr, lb'?, a. -1. 

[LL.P.,1 xVU., 2Q0 
L L. B.. 2 AU., 876 
L L. B., 1(3 Calc., 2G0 
L L. B., 10 Calc,, 7*17 
L L. B.. 16 MacL, 78 

I. L. B., 13 AIL, 120 

.Vfii I’UACxicu— Civil. CA3i:a— .Vi'i'ii.xi.. 

[L L. B. 1-1 AU., 331 
I. L. B., 12 AU., 61 
I. L. B., 10 AU., 77 
Casks uxpiui Si'kciai. oii Shcoad 
A ri’rAii-ADjnssiov oit Scmmauv 
UeJKCTIO.S 01* .ll’i'llAl. 

— Poromptiou of — 

ftpLcTniiis l’.i.TCxr, Hioit Cociir, ci.. 15. 

CL L. E., 17 Calc., 00 

— Prosoutatioii of— 

.Stfc' AITEAL I.V Ciinil.V.luCASES— I’ilACTlCE 
.ixw I’HOCEOciii: I. L. H.,1 Mail,, 30*1 
CL L. E.. 16 Mad.. 137 
I. lu B., 10 MacL, 35*1 
I. L. B., 20 Mud.. 87 
Sec IjETrEl'.S UAIEXT, IS’.-W. 1'., CL. 8. 

[L L. B., 23 AIL, 331 

See C.VSE3 csuEU Lijlitatio.v Act, 1877, 

s, 1. 

See rLUABUi— A pi’oixtjiest; .vxd .Vvteau* 
ASCII . . I, L. B., 10 Mad., 285 

Bovivor of— 

See I’niinr Cocscil, 1’kacticu ot— He- 
Tivoa 01 * M*teal. 

CL L. B„ 31 Calc,, 907 
L. E., 21 L A„ 163 

-- - Eight of— 

See Cases csdeb IUgut op Appk.vl. 

Substitution of parties on— 

Sea PaIITIES -SOUSTITCTIOS OV I’AIITIES— 
Apeellamts. 

See PaBTIES— SCBSTITDTIOS OP P.VKTIES — 
Eespondests. 

1, Dooroe — Judgment . — Au appeal 

lies from the decree, and not from the judgment 
of a Court of original jurisdiction. In a suit to 
recover possession of certain lauds by setting aside 
a zur-i-peshgeo lease of them, a decree was made 
dismissing the suit, bnt in the judgment of the 
Coui-t there was a finding against the defeuihuit as to 
some items of the cousidor-atioo for the lease. Held 
ho could not appeal against that finding. Pax Kooeb 
V, Bhuowcst Kooeb 

C6 IT. W., 19 : Agra, P. B., 1874, 208 
Nowbat Eai e. Baibano Lal 6 IT. W,, 413 
SHAIIA SoONDTTBEE DebIA r. DEGAilBUBEE DEpiA 

[13 W. K., 1 

CHOWBUBY MAHOilED MoSlIN v, LUTAPDT 

Hosbeih . . . . 13 -W. E,, 239 


APPEAL — cundiiueJ. 

Ciniini SaKociuoL.v>t tsinau e. Hunaixaii 

[4 IT. W., 120 

StEPUEXSOX r. UXXODA UoSSEE 

[6 W. B., Mis., 18 

1. APPKAL NKWLY GIVEN BY LAW, 

2. Procoudlnga Instituted prior 

to ohango in procuduro— jeon order 
under t.'dl’d, Cieii I'mcedtire Code (Het XlV of 

— -lef I'll of ISSii, ss, 55, 56. — It is a general 
jirinripleof Uw that an appeal newly given by law Is 
made applicable to procceilings instituted before that 
change in pnxednre is made. Held, accordingly, 
th.it an appeal from an order under the second para- 
graph of s. fil'd of the Civil Proceelnro Code, although 
m.ulu before .\ct Vll of 1883 came into force, aould, 
iil'on tlie operation of that Act, lie to the Court to 
which all appc.il woalil lie fnm the decree in the suit 
in reialion to which aUch oreler was made, Jlurru- 
iiin /.jri De'ji v. IHtoJohari Das Jlaiiji, I, L. 11,, 
IS Cate., 60, explained and diatiugulsheeL lx TUB 
jiArruu op Axl’.sb Cuuxueb Boe c.Nit.u liuooiuj 
[I. L. E., 10 Calc., 429 

2. lilUllT OK .U‘PK.\L, KKFECT OK BKPKAL 
ON, 

3. Civil Procoduro Codo (X of 

1877)— Cirif Frocedure Code, 1659, — In all suits 
instituted before Act X of 1877 camo into force, in 
which an npi>eal lay to the High Court under Act 
Vm of 1850, an appeal still lies uolwithstondiug 
the repeal of that .let by Act X of 1377. ItOXJlT 
blXGU i*. JlEUEUBA.V IvOEB 

[I. L. B., 3 Culc., 063 

4. Civil Prooeduro Codo, 1869 

— Ilejieal by Civil Frocedtira Code, 1877. — A decree 
w.a3 obtained ex^yarte before October Ist, 1877, 
aud an application was m.ado by the dcfcuelaut for 
the first time in ilay 1873 to have the case re* 
opened. This application was refused, and an appail 
was ihcreuiiou preferred against tho order of refusal. 
Held that no appeal would lie uuder Act X of 
1877, and that, as there was at the time of that 
Act coming into operation, no proceeding on foot 
on tho part of the appellant which could bo saved by 
the opmation of s. G of Act I of 1868, there was 
no remedy by way of appeal from the order under 
Act VIII of 1858. Runjit SinjA v. Jfe/ierian Koer, 
1. L. li., S Calc., 662 ; 2 C. L. R.,'d91, distinguished. 
Ix THE -UATTEB OP APACII OJUA f. ItAAT DatAItr 
Koeb . , . . , 4C.L.E.,18 

5. — General Clauses 

Consolidation del, I of iSfiS, s. 6 — Order ref asiny 
attachment in execution of decree -Repeal by Civil 
Procedure Code, A' of 1S77. — The holder of a decree 
for money applied for the attachment in the execution 
of tho decree of certain moneys deposited in Court 
to tho credit of the judgment-debtor. On the -Ith 
June 1877, the Court of flat iustauco refused tho 
attachment on tho ground -that tho decree directed 
the sale of certain immoveable pioperty for its satis- 
faction, aud awarded no other relief. The order of the 
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APPEAL — continued. , 

2. RIGHT OF APPEAL, EFFECT OP REPEAL 
Q'S— concluded. 


to the Higli Court for the admission ot a second 
appeal from the order of the lower Appellate Cooct, 
on the ground that the decree had been miaconstcaed. 
Seld that an appeal was admissible under the re* 
pealed Act Vlll of 1859, under the provisions of 
t. 6 of Act I of 18C8. Held also that the order of 
the lower Appellate Court was also appealable under 
Act X of 1877. Thaeits Pbasad v. Abbah Au 

^ L. B., 1 AIL, 668 
Q, — Change of pro- 

cedure— Right of appeal— Order under Cttil 
Troeedure Code, 1877, eelttng aitde tale under 
Ar t VIJJ of 1859 . — Where a decree for sale of 
certain property was obtained under Act Vlll of 
1859, and 'the property was sold, but an order was 
passed after the new Code of Procedure, Act X of 
1877. had come into force, setting aside such, sale,— 
Held that an appeal would he from euch an order 
under Act X of 1877. UsBBin'g Sasai r. Bbaibo 
Pebsbad SiKfiB . I, li. B., 6 Calc., 266 
[4 C. L. R., 23 


aside the sale of iinmoveable~property in the excen* 
tion of a decree from which an appeal was pre* 
fciTcd, nnder Act X of 1877, to the District Court, 
on the 2Sih July 1S79, before Act XII of 1879 
came luto force. Held that, aa the appeal would 


of s. 6 of Act I of 1868. Dcboa PsAeiD v. llAit 
Chabak .... L L. R.. 2 AIL, 785 

8. Registratioa Act, 1871 — 

General Clauses ComolidaUon Aft, I of iS^— 
Repeal hg Regfstralion Act, III o/ JS77.— An order 
refusing regUtratiou of a deed was passed m 23nl 
August 1872: and when Act Vlll of 1871 was in 
force, au application for review was prescnteit and 
finally rejected on 20th December 1877, after the 
repeal of Act Vlll of 1871 by Act 111 of 1877, 
Held that, under the provisions of i. 6 of Act lof 
1863 (the Ocneml Clauses Act], the procec^nga 
■ the tunc 

VIII of 
•^UOMET 

[1. LB,, 3 Calc, 727 
3, ACTS. 

®. Act XXXV of 1658 — Order on 

nppUcationfor perinusios to aUenate propertg of 


appeal — conltnued. 

3. ACTS-^onftiiued. 

lunatie . — An appeal lies under e. 23 of Act XXXV of 
1838 ^mst an order passed on an application for 
pemussson to alienate the property of a lunatic 
DiBisa Chckseb Rakebji v. SocoAuca Debi 

[4 O. W. N., 626 
10. Act XL of 1858, as. 21 and 


[7 B. L R., Ap., 9 
IlOOBUnBO NAIH hfOOBEBrEE r. Bama Sook* 
SCBSB Dabea ... 16 W, B., 483 

IL Cancelling of 

order appointing Collector manager . — IVhethcr a 
Jud^e cancels his own order under Act XL of 1858 
appointing the Collector to take charge of a minor’s 
estate, a mend of the minor on behalf of the minor 
os the party interested is at liberty to appeal under 
the provisions of s. 28. Ssso PsBaHtrK Chobet 
V. Tbb Coueotob oe Sabbs . 13 W, B., 256 

12. party to pro- 

feedings— RigM of appeal.— hay person who, 
being a party to proceedings taken under Act XL of 
1858, IS injuxionsly nSeded by am order passed 
thereon, is, under i. 23 of that Act, entitled to 
an appeal. Ib tbs uaiibb or tub peiiixok or 
NaztsBir. Uoeaupss v. Kazisttn 

[1. L. B . 8 Cal&, 19 
6 0. L B.. 210 


AO. vraer rtjuttng 

to recall ceriificale under Act XL 1853.— iVhcre 
a Civil Court, in the exercise of its discretionary 
power, 'refuses to recall a certificate granted under 
Act XL of 1358, thcie is i.o appeal from such refuel. 
CnouPiBAB hTouiBBB Dpsass v. Raj Baskai, 

UiiTSB 22 W. B , 479 

14. Surma Courts 

Act (XVII of 1875), s. 95-CerliJicate of ad- 
ministration.— iDio appeal given by i. 28 of Act 
XL of 1858 is eabject to the ordinary law of appeal 


[1.LR., 14 Calc, 351 

15. Act IX of 1661, Order 

passed under.— An appeal lies, under Act VI of 
1671, to the Judge from an order of the Subordinate 
Judge passed under Act IX of ISGl. SOKAUOBEB 
Dosseb t. Jox Dooboa Dosseb . 17 W. B., 551 

16. Act XXIII of 1891, B. 6- 

Talnbana, Failure to deposit— Application for re- 
new of judgment. — A filed a munoroadum of 
appeal, but failed to deposit tha earn required to 
defray tbe cost of issuing the usual notice ou the 
mpoudent. When tbe case came ou for hearing, it 
was found that, in conseqnencc of .i’s failore to 
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APPEAL — continued. 

3. ACTS — continued, ' 

(loposifc, uo uoticoliad boon served on tlierespondcufc ; 
and the Judge dismissed the appeal under s. 6 
of Act XXIII of 1801. Withiu 30 days after this, 
A preseutod a petition, explaiumg the reasons of liis 
default, aud prasiug that, on payment of the 
talabaiia, the appeal might bo rcatoi'cd to its place; 
but the J udge, without considering the reasons which 
A had given in his petition, disallowed his prayer. 
Held that no appeal lay from the order of the J udge 
rejecting A’a petition, which was of the nature of 
an application for a review of judgment. Kaii- 
KKISUNA Chandea «. Haeiuak Cuuokbeuotxy 

[1 B. L. B., A. C., 156 
10 W . H., 160 

17. — ^ Order dismiss- 

ing appeal for want of prosecution,— 'L'heve was no 
provision iu s. 6, Act X.XI1I of 18G1, for the re- 
admission of appeals once dismissed under the pro- 
visions of that section. No appeal lay from the 
order dismissing them. IIamessdb Dutt v, Loot- 
EUNNiasA . . . .6 W. B., Mia., 130 

18. Act XIXT of 1803— Proceed- 

ings of Settlement OJJicer under Act JCI V of JS63,— 
The proceedings of a Settlement Officer under s, 8, 

- Act XIV of 1863, were not judgments or orders 
appealable to the Judge, or especially to the High 
Court under Act X of 1859. AHiiED Ali EuAlf v, 
Nubeeaj 2 Agra, 239 

19 . Act XIX of 1863— sJi! for 

partition under Act AJA of 1S63, s, 8, — iVn appeal 
lay to the Judge, in cases of partition under Act 
XIX of 186e, where the objection luised by the 
party opposing partition is severalty of holding by 
virtue of a former partition. KoHCHUif SiWGii v, 
Choonna , . . . 1 Agra, Bev., 44 

20. Act XX of 1803, Order 

passed under, — An appeal does not lie from an 
order passed under the Keligious Endowments Act 
(XX of 1863), but the party dissatisfied with the 
order may seek to set it aside by a regular suit. 
Khudibau Sihgh V , Shah mhoh Poojooby 

[W. E., 1864, Mia., 25 

Kaihb Hosseih V , Am Hossein . 4 B". W ,, 3 

21. a. 5 — Civil Pro- 

cedure Code, 1877, s, 647, — An appeal lies under 
s. 647 of the Code of Civil Procedure against 
an order of a District Court under s. 5, Act XX 
of 1863. SniTAN Aokeni Sahib r. Bata Mam- 
MiYAB . . . I. L. B., 4 Mad,, 285 

22. Order appoint- 

ing trustee of religious endowment — Civil Proce- 
dure Code, s, 622 — Superintendence of High 
Court, — No appeal lies to the High Court from the 
order of a District Judge under s. 5 of Act XX of 
1863 appointing a trustee of a religious endowment. 
Minakshi v. Subramanga, I, L: It,, 11 Mad,, 26, 
followed. Sultan Ackeni Sahib v. Pava Malimigar, 
I, L, S,, 4 Mad,, 295, dissented from. The High 
Court, therefore, can revise such an order under 


APPEAL — continued, 

3. ACTS — continued, 

8. 622 of the Civil Procedure Code. SoilASUNDABA 
Mubaliab 0, Vythieikga Mohax-ue 

[I, L. B., 19 Mad., 286 

23. a. 10 — Order of Dis- 

trict Judge filling cacaneg on committee, — It is 
not to bo assumed that there is a right of appeal 
in every matter which comes under the consideration 
of a Judge; such right must bo given by the 
enacted law or equivalent authority. The High 
Court has no jurisdiction to hear an appeal from 
the order of a District Judge made by him on 
petition pursuant to s. 10 of Act XX of 1863 
(Religious Endowments), appointing a member to 
fill a vacancy iu a committco. Neither that Act nor 
the general law gives any right of appeal, which 
therefore docs not exist, from such an order, 
Mihaksui Naidh r. SuBEAxiAifyA Sastei 

[L L. B., 11 Mad,, 20 
L. B., 14 I. A., 100 

24. s. 18. — No appeal 

lies from an order passed under Act XX of 1863, 
3. 18. Deieus Bahoo Begah r. Abdooe Rahhan 

[21 W, B., 308 

26. — Civil Proce- 

dure Code, s, 622 — Order refusing permission to 
sue. — An order passed under s. 18 of Act XX of 
1863, refusing leave to sue, is not appealable, nor, 
if the Judge has exercised his discretion, liable to 
revision under s. 622 of the Code of Civil Procedure. 
In EE Venkaxeswab . L L. B,, 10 Mad., 98 

See Anonyhohs Case 

[I. L. B., 10 Mad,, 98 note 

Kazeji Am V, Azeji Am Khan 

[X. L. B., 18 Oalc., 382 

Nor is au order under s, 18 granting leave 
to institute a suit appealable. Peotae Chandba 
Missee c, Beojonath Misses 

[I. L. B„ 18 Calc., 275 

26. Order made 

roitAo«f, 7 'tirts(fietioH.-^\yhero a Civil Judge, upon a 
petition applying unde?^ 18 of Act XX of 
1863 for leave to institute aHuit, made an order ^ 
disposing at once of the matter ■Aw' 

successor, reversing the former order, decided by au 
order upon the rights of the parties, — Held that, 
though both orders were made without jurisdiction, 
that fact did not give the High Court an appellate 
jurisdiction iu the matter. Kavieaja ShndaeA 
Mueteya PiMiAi V, Naiea Naikan Pimiai 

[3 Mad., 93 

27, Act XXI of 1803, s. 2,1-Interr 

locutory order of Recorder of Rangoon — Civil Pro- 
cedure Code, 1859, s, 83, — No appeal lay to the High 
Court, under s. 27, Act XXI of 1863, from an interr 
locutory order of the Recorder of Rangoon passed 
before judgment in the suit, e,g,, one passed under 
s. 83, Act Vill of lc59, directing a defendant to 
furnish security, Queere — Whether, under Act VIII 
of 1859, there was any appeal from an order to 
furnish security under s. 83. Ahmed Amy 
Mahomed v, Gladstone, Wyemb' . 7 W. E., 608 
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APFEiAXi— ci>n^tni(e(2. 

3. ACTS — contMined, 

28. Bengal Tenancy Act (VIH 

of 1885), 8, 84— Order of Cuii Covrt undtr.— 
There js no appeal from an order passed by a Cisil 
Coort under g, 84 of the Bengal Tatancy Act. 
GoQHUN Moixah V. EAMEsans Naeaiit MAnTA 

[L Ii. R., 18 Calc., 371 

29. CttHi iVocedw* 


12.“l8 Cale„ 27t, referred to and follossed. Pbabi 
Jloacrir SIcszs «. Baeooa CHtraw Cbvc^k&svtti 
[L li. E., 19 Calc., 485 
30, aa. 00, 91— Order 


in the Clv3 Procedure Code, and hence an order 
made under i. 91 on an application under a 90 
u not appealable, although a declaration was therein 
made that the petitioner wae entitled to make the 
meaeurement with a pole of a certain meature. 
DrA GA 21 «. Bau I<ai> Siteol . 2 C. W. N., 861 

31. — 8.104,cl.3-5/.e«ai 

Jtidye— ar io tetfUment of re«r.— Ko appeal 
UcB to the High Court from the decision of a Special 
Judge under a 104, cL 2, of the Bengal Tenancy Act. 
Laia Savr I^asajv tv Paluesoasi Pivdit 

CL L. a, 17 Calc., 320 



33. - — ' ■ ' 8. lB3-~Jpj>eal — • 

Amount— C0‘iAarer — BiyAf of $u\t. — Sold, for the 
purpose of dctcrmimog whether or not an appeal lice 
nnder a 1S3 of the Bengal Teuaucy Act, tW term 
“amount” in that gection docs not mean merely the 
amount of rent claimed, but the whole amount clmmcd 
in the suit, including rent, interest, etc. BEilAsr 
CnuBit Sny V. Bnux Natu Fbauasik 

[3C.W.N.,314 

34. ' Suit for r«j»#— • 

Questtoii oj to amount of rent. — IVhcrc there was a 
question as to the amount of rent annnally pay. 
able, tho plunthle claiming R15, and the defen. 
dants allcgmg tho rent to bo only B7*3 . — SeUi an 
appeal lay under a 153 of tho Bengal Tenancy Act. 
AtTBSoT Chubs Maji r. Snosut Bbusak Bosk 

[L 1,. B.. 16 Calc., 153 

35. • Appeal frcti% 

decree os rent-suit under RIOO . — The words 
« amount of rent annually payable by a tenant” in 


AFFBAXj— eioiitinued. 

3. ACTS — eontsnued. 


[L L. E., 17 Cala, 480 

36. ■ Ceteet, <S«»t 

for — Road Gets Act (Bengal Act IX of ISSOJ, 


u euita below filOO in rslue, which law is made 
applicable to suits for cesses by s. 47 of Bengal 
Act IX of 18S0. BA7AVI Kanx Nao i>. Jacssh* 
WAB SiNCQ . . . L L. E., 20 Calc,, 254 

37. — — ~ Sait for arrears 

of rent— Ddh ces* toheit considered at rent — Ap- 
peal where »«^«ct»i»atter under value of RIOO . — 
tlHiere dik cess is claimed under the contract by 
which the rent is payable, it must be regardedas rent, 
(.e., as part of what is lawfully payable in money for 


the Ben»l Tenancy' Act. ' Watson k Co. i-. Ssss< 
KB18TO BBCMics . . L L. E., 21 Calc., 182 

38. Order <f Re- 

sxssd.— The term “order” in s. 153 of the Bcugai 
Tenancy Act docs not mean merely a final order, but 
mcludes an interlocutory order such as an order of 
remand. S.163 of tbeBengal Tenancy Act precludes 
nn appeal from an order of remand made in an action 
for rent for less than ftlOO, unless sneh order 
has determined any of the questions specified in 
s. 153. Qaoan Chans Sahsas v. CAsrnBsz 

[4 C. W. N., 44 

39. — 8. 173— .dypeot hg 

aactron-purohaser whether maintainahle. — 2Co appeu 
lice at tbemstancoof an anction.purchaser agaiust an 
order setting aside a sale under a 173 of the Bengal 
Tenancy Act. Saghu Stngh v. J/isrt Singh, I. L, 
R., 21 Calc., S25, referred to. Hababanbhu .Ishi. 
EABi c. Hasish Chansba Det Pal 

[3aw,ir.,is4 

Boonu SetOH r. Missi Sinoh 

[Lli.E.,21Calc.,825 

40. 8.174, Order under 

— Civil Proeedsre Code, 1S32, t. 2J4. — -In order 


I ;■ ■... .30 

C3aTT.K.,344 



( 2i5 ) DIGEST OP CASES. ( 2iG ) 


APPEAL — coitliiiucd. 

3. ACTS — coiUhiucil, 

41. Companies Act, XIX of 1857 

— Order -^laciiig name on List of contrihutories of 
company. — Xo appeal lay from an order of a Dis- 
triefc Court pkcini' tbo name of an alleged allottee on 
tlio list of coutributorics of a company wound up 
under Act XIX of 1857. JAiiiTATUAii IIiiiATiiAii r. 
The Gujabat Teadibg CoOTAsy 

[0 Bom., A. C,, 185 

42. Order under Companies 

Act (VI of 1882), s. 68 — Ajjpenl in a case 
where no issue as to title is raised. — An appeal 
lies from an order passed under s. 58 of tlio Indian 
Companies Act (VI of 1882), altliougb no issue 
has been directed upon a question of title. Ahbita 
LAIil GE03E V. SlIBISn CutiKDEB CUO\yDUBY 

[L L, R. 26 Calc., 944 
4 C. W. N., 101 

43. s. 182, Order under 

— Sfotice of appeal — Companies Act, s. 214 — I/imi- 
tation Act (XV of lS77J,s. 12. — Held thatnoappeal 
lay from an order made under s. 1G2 of Act YI of 
1882 by a Court under tbc supervision of wlilcli pre- 
cee togs in liquidation were being conducted, declining 
to continue an investigation commenced by it umler 
that section. Seld also that, wbetlior or not the scr« 
vice of notice of appeal witbin three weeks provided 
for by s. 211 of Act VI of 1882 implies that all the 
formalities prescribed for tbo presentation and ad- 
mission of an appeal by tbo Code of Civil Procedure 
must first be gone through before notice of appeal cau 
bo served, a pepon appealing under tbc said section 
cannot avail himself of the provisious of s. 12 of the 
Limitation Act. Waxl v. Howabd 

[I. L. R, 18 Ail., 215 

44. Court Pees Act (VH of 1870), 

S. 12, para. 1 — Order fixing amount of court-fee 
chargeable on a plaint — Suit ly mortgagor to set 
aside moHgage — Valuation of suit. — There is no 
appeal against the order of a Distriet .Tudge fixing the 
amount of the Court-fee chargeable ou a plaint. 
The right of appeal to which the pl.aiutifE might have 
been entitled under ss. 31 to 36 of Act VIII of 1859 
has been taken away by s. 12, cl. 1, of tbc Court 
Pees Act (VII of 1870). NAEATAir Mabhatbao 
Naik V. The CoiiiEOTOB or Thana 

[I. L. E., 2 Bom., 145 

45. Order rejecting 

plaint for insufficiency of valuation. — Seld, follow- 
ing Narayan Madhaerao v. The Collector of Thana, 
I. L. Z; 2 Bom., 145, that the decision of the Court 
of the first instance, rejecting a plaint for insuffi- 
ciency of the valuation and stamp for the purposes of 
the Court Pees Act (VII of 1870) not being to the 
detriment of the revenue, is final, and no appeal lies 
from it. Monohab Gabesh u. Bawa Eam- 
OHABAKDAB . . . 1. L. R, 2 Bom., 219 

46. Order rejecting 

plaint — Tlaint insufficiently stamped— Civil Bro- 
cedure Code^ (Act X of 1877 J, s. 1, tit. “Decree !’ — 
An appeal lies against an order rejecting a plaint on 


APPEAL — continued. 

3. ACTS— continued. 

the ground of its being insufficiently stamped. AJOO- 
DHYA PEUgilAD V. GuBOA PeeSHAB ■ 

ri. L. R, 6 Calc., 249 
6 C. L. E., 567 

Eajkeisto Babeeji V. Baita Soobbhbee Dassee 

[23 W. R, 296 

47. — Civil Procedure 

Code, 1839, s. 3G. — S. 12 of the Court Pecs Act 
does not prevent a party from appealing to tbo High 
Court under s. 30 of the Civil. Procedure Code, aud 
urging that the Court of first instance was wrong as 
to tlio particuhir article of the schedule of fees by 
which the case was governed. Ghbcahobeb Ghow- 
BBAiB V. Goi’al Chcbbee Eoe . 19 W. R, 214 

48. — Appeal against 

an order for payment of additional Court-fees. — In 
a suit ill a Subordinate Court by members of a 
Malabar tarwad to set aside an instrument afiiect* 
ing the whole of tho tarwad property, the Subordi- 
nate J udge held that Court-fees were leviable, assessed 
on tbo value of tbc property, aud accordingly ordered 
an additional paynneut to bo made by the plaintiffs, 
and, on their failure to make tho payment, dis- 
missed the suit. Held that an appeal lay from 
the order for payment of tho additional Court-fees, 
aud the High Court was not precluded by tbo Coimt 
Fees Act, s. 12, from revising it, and reversing tho 
decree. Kababab v. Kohabpab 

CI,L.R,14M:ad., 169 

49. Order ■ as to 

■valuation and class to 'which a suit belongs — 
Decision as to such class — S. 7, cl. 10 (aj, cl.4 (o J . — 
An appeal lies against a decision as to the class to which 
a suit belongs, although it docs not lie against a 
decision as to the valuation of tho suit in that class. 
A decision of the Iowa- Court, holding that a suit is 
one for specific performance of a contract of sale aud 
to be valued according to the amount of the consi- 
deration-money, is appealable. Dada Bha Kithh 
V. JfAOESH Bajichanbba I. Jj. R, 23 Bom., 488 

See SABBAESIBaJI V. Gabpat Sibgji 

[L L. R, 17 Bom., 56 

50. Guardian and Wards Act 

(vlii of 1890), ss. 22, 45 — Order refusing 
remuneration to guardian. — A Hazir of the Dis- 
trict Court was appointed guardian of tho property 
of certain minors, but no provision as to his remunera- 
tion was made at the time of his appointment. Subse- 
quently he applied for remuneration on his transfer to 
another appointment. The Judge passed an order 
refusing to allow any remuneration, on the grounds 
that his accounts had been badly kept and the estates 
had been mismanaged. The Hazh appealed against 
the order. Held that the order was not appeSable. 
Gabgabhae Muii, V. SHiVBrBaEAo Jabbeybao 

[L L. R, 24 Bom., 95 

5L . g. 39 — App e al 

against order for removal of guardian. — ^An appeal 
does not lie from an order refusing an application for 
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PIGEST OF CASES. 
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AS'Sl^iiXi— continued. 

3, ACTS--e<j»ii«aei. 


62. '■ — B. 43 — Cit'd Proeedtm 

Code (tS82), ea 492, 503— Order purporttntf fo 
iepaaaedunder appealable aecUon — Appeal enter* 
tamed though Judge had no pover to paaa order* 
under the teeiion a* he purported to do , — By 
i. 43 (4) of the Gu&rdian and Wards Ai^t, 1890. 


the Guardian and Wards Act, might be removed, the 
Judge passed an order in rrhich he purm>rtcdto 
issue an injunction under a 492 of «»e Code 
of Civil Frocraure for tha attachment of the estate 
of the minors and to appoint a receiver to maDaM 
the estate. On an app^ being preferred against the 
said orders, it was contended thattho Jadgenrast 
he tahen to have acted under the Quardiw and 
Wards Act, 1690, and that, inasmuch as no appeal 
was provided by that Act in respect of sum an 
order, ao appeal ligt—Stld that, though both 
orders were passed without jurisdiction, the Judge 
purporting to have acted under s. 493 of the 
Coda of Civil Procedure aa regards the issue of an 
injunction, and under s. 503 as regards the 
appointment of a receiver, inasmuch as orders under 
cither of these sections were appealable, the fact 
that the Judge had no poivcr in this case to pass 
orders under them did not bar the High Court mm 
treating the orders as having been passed thereunder 
for the purpose of entertaining ao appal against 


63. — ; B. 47 — Ttimotal of 

•guardian— Order refuting ioreuxove aguardian.— 
Ko appeal lies under the Guardian and Wards Act 
(VIll of 1800;, from an order of a District Ju^o 
refusiug to remove a guardian. Uouisu Couitdek 
B iswas e. Tanrvi Sukubb Onoss ^ 

[L li. H., 19 Calc., 487 

64. StmovaJ of 

guardian — Order refattnjto remote a guardian . — 
Upon au application for cancelling a certificate 
of guardianship of the peram. and property of a 
minor, tho District Judge ordered the certificate to 
be amended only as regards the guardlmslup of 
the person by appointing the applicant as such 
gcardiau, and ordering a monthly allowance to be 
pud to her fur the education and maiatciuDce of 
the minor. Tho applicant appealed to the Uigh 


AFFEAI, — continued, 

S. AC?rS— contimfed. ’ 

Court • — Seld that tho order appealed from was 
one refusing to remove a guardian, and aa such 
was not appealable under els. {f) and (e) of s. 47 
of the Guardian and Wards Act (VIII of 1890). 
Vehtma Chunder Bufrat v. Tarini Sunher Qhoae, 
I L. R., t9 Gale , 4S7, followed Pauitwanti Dai 
e Ikdba H ABAlv SnfQH . I. Ifc R., 23 Calm, 201 


was disnussed, it was held that no appeal would 
lie from the order of disraisaal, such order being 

diar “ 

Oh. 

Jnd 
In- 
to. lMTlAZ*rN-STg9A P. ASWAB-TTX-lAn 

p. L. R., 20 All., '433 

68. and 48-0ri«f 

refuting to remove a guardian — The effect of is 
47 fol and 49 of the Onardian and Words Art 
(VIII of 1890' is to sllow no appeal from an order 
refosiag to remove agoardian Iiv bb BAr Hissita 
[L li. B., 20 Bom., 667 

67. ' Land Acquisition Aot (X 

of 1870), B. 16 —J^istrict Jtidae** order on 
reference by the ColUetor—Quufiont of eon* 
claim* to title — Persons claiming interest 
in the compensation—** Apporftoamenf,'' eonitme* 
tion of the term . — A Cullector having acowired 
land under the provisions of tho Land Acquisition 
Act (X of 1870), and a question having arLsen as to 
the right to the compensation. — rich of two rival 
claimants claiming exclnsivo title to the whole of 
the compensation awarded.— tho CtJleetnr referred 
thequcstloR to the decision of tho District Judge 
under s. 15 of the Act_ The District Judge having 
derided the question in favour of one of the claim* 
ants, tho other appealed to the High Court. In 
appeal, it was contended that, ns tho provixions of 
the Land Acquiution Act apply to rases in which 
there was a iHsrinte as to thn nnnortionnipnt of 
compensation 
no question 
of the claima 

tho compensation, tho order passed by tho District 
Judge wns not appealable under tho provisions of 
the Act, as there was no question of apportionment 
to be determined —Held that, looting to tho Ian* 


in Part IV should be giren a liberal construction, 
as including tbs case where Iho Court bos to decide 
between rival claimants to the entire compensation. 
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APPEAXi — conliiiued. 

3. ACTS — 

Tlio order of tlio District Judge was tlierefore 
appealable. KAsniil v. Aiiiimi 

[L Ii. K., 10 Bom., 625 

58. s. 39 — Additional 

Jud^e — Dittrici Jwlge — Civil Procedure Code 
CAci ZIV of 1S82J, s. iiii'Additional Judge 

appointed to bear cases under the Land Acquisition 
Act, 1870, is a District Judge within the meaning of 
s. 39 of the Act. Under s. 6-17 of the Civil Proce- 
dure Code, an appeal from the decision of an Addi- 
tional Judge so appointed lies to the High Court. 

TUB MATTEB OB TUB ABPXICATIOB OB POBESU 
Hath CnATTERJBn r. Secbetauy of State foh 
IM)IA . . . . L L. E., 10 Calc., 31 

59. Land Acqtiisition Act (I of 

1894), ss. IS, 19, 32, and od~lleference hy 
Collector to Judye as to disjiosal of compemation 
awarded for land — Appeal from Jndge^s order , — 
JSeld that an appeal will lie to the High Court 
from an order of tho District Judge made upon a 
reference hy the Collector under ss. IS and 19 of the 
Laud Acquisition Act, 1S9-1, as to the disposal of 
eonipcnsatiou awarded for land taken up hy Gov- 
ernment under tho Act. JJalaram Bhramaratar 
Roy Y. Sham Sunder Narendra, I. X. R., 23 Calc., 
526, followed. JTeW, also, that in au appeal from 
the order of the District Judge above referred to 
the memorandum of appeal must ho stamped as an 
appeal from unoriginal decree. Sheo Eattak Rai 
V. iloHBi . . . . I. L. E,,21 AIL, 354 

60. ■ Military Cotirta of Bequest 

Act, XI of 184L— An appc;il lay under Act XI of 

1841. Ghxthah Doss v. Mooetak iruiE 

[2 17. W., 229 

62. — An appeal lay to 

the High Court of Judicature for the North- 
Western Provinces from the decree of a Slilitary 
Court of Request held at Jlorar, Gwalior. Mooltaa’ 
HlHEi. V. Gua'sam Doss . . 3 U. "W., 75 

62. . Registrataon Act(XXof 1866). 

— No appeal lies to the High Court fr-om au order passed 
ruider the Registration Act. Raicesshr Mauatah 
®. KTriiA’AKESsimEE Debia . . 9W. E., 283 

63. S3. 32, 83, and 84. — 

No appeal lay from an order hy a Registi-ar refusing to 
exercise his discretion under s. 32, Act XX of 1866. 
Such au order came neither within s. 83 nor e. 84 of 
the Act. Sabkies v. Sahgeaai Sisgh 

[6 B. L. E., 578 note : 14 W. E., 194 

64. 3. 52 — Order refasiny 

to allow amount of decree to be levied by instal- 
ments. — ^There is no appeal from an order refusing to 
allow the amount due under a decree passed upon an 
obligation specially registered under s. 52, Act XX 
of 1866, to he levied by instalments, and directing 
immediate enforcement of the decree. In the 
HAITEB OF the FETITION OB RasH PEHABY BABH 

[7 W. E., 130 

65. ss. 52, 53 — Order in 

execution of decree — Bond specially registered — 
Registration Act, XX of 1866, ss. 52, 53, — Beld 


APPEAL— coniiiiued. 

3. ACTS — continued. 

(Sthabt, C. Ji, dissenting) that au appeal lay fi-om au 
order passed in the c.xecution of a decree obtained under 
tho provisions of s. 63 of Act XX of 1866, upon a bond 
specially registered under tho provisions of s. 52 of that 
Act. Ramanand v. The Rank of Bengal, I, L, R., 

1 AIL, 377, overruled. Retition of Rash Beharg, 

7 77'. R,, 130, and Bar Nath Chatterjee v. Fuitick 
Chundcr, IS IIL R., 572, dissented from. Welatat- 
HA'-A'ISSA c. N.t JK-HA'-XISSA . L L. E, 1 AU., 683 

00. — s. 53. — An appeal lay 

from an erdu" in execution of a decree made under s. 53 
of Act Xt of 1866. Bhikahbhat r. Pebhabdez 

[I. L. E, 6 Bom., 073 

67. There was no 

appeal from a decree, nor from orders passed in 
execution of a decree inado under s. 53 of Act XX of 
1866. Bhyrub Chuhheb r. Goeab Coohaby 

(X L. E, 3 Calc., 617 

PtJBTJs R.ui r. Deo Koeb • . 4 M. W., 29 

68. No appeal lying 

against a decree made under s. 53, Act XX of 1866, 
the petition was directed to bo returned, with a view 
to its being presented to tlic Comd., if desired, by way 
of motion. Rash Behaby Babh v. Gubudass B.uju 

[7 W. E,, 115 

69. Speciallg r eg is • 

tered bond , — No second appeal lay to the High Court 
against an order passed on au application for execution 
of a decree made in a suit on a bond specially registered 
under s. 53, Act XX of 1866. Queere — IVhether au 
appeal lies at all against such an order passed in 
proceedmgs taken in e.vecntion of such a decree. Sei- 
bollat Bhattachabji f. Babtoah Chattobabhya 

[L L. E., 11 Calc., 169 

70. ; 88.54,55 — Repeal, 

Effect of . — No appeal lies against orders passed in 
execution of decrees under Act XX of 1866, the pro- 
cedure under that Act liaving been expressly saved 
by Act VIII of 1871, winch repealed Act XX of 
1866. Bamaha>'d V. Thb Babe ob Bengal 

[L L. E., 1 AIL, 377 

71. s. 55. — An appeal 

from an order or decree passed in proceedings had ux 
execution of a decree made under s. 53 of Act XX of 
1866 is not barred hy anything in s. 55 of that Act. 
Seibhimt Bhattachabji v. Babheah Chattopa- 
bhya . . . . L L. E., 12 Calc., 511 

72. In cases in xvhich 

3. 55 of Act XX of 1866 bars an appeal, it does so 
equally in matters of execution as in respect of the 
decree passed. Hxjenath Chattebji v. Futtick 
Chditdee Sahadpae , . 18 w. E., 512 

■ Eapha Keistq Ddtt u. Ghsga N a b a i n , 
Chatteejee . . . . 23 W. E., 328 

Hheo SnNPtFBi Debia c. Phnchtteah AIonpub 

[24 W. B., 225 

13. S. 84 — Order refus- 

ing to register document. — Beld that there was no 
appeal to the High Court from the decision of a Dis- 
trict Court on a petition under s. 84 of Act XX of 
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AFPEjAIj — conUttKei. 

• 3. ACTS — eontinvtd. 


74. Order 

iy Commiisioner — Buir\ei of Ciota Nagport . — 
An appeal under a. 84, Act XX of 18C^ from tbe 
order of a Deputy Commiitioner in Cbota Nagpore, 
must be made to the Judicial Commisuoner, nbo ei* 
crcises the powers of a Zillah Judge in all the dis- 
tricts of that division, IK ihb UATtsb oa thk 
PBTIIIOIT OP BCDHD MlHAtOOJf . 8 W. E., 266 


APPEAL— conf»n«i. 

3. ACTS — concluded, 

to be impressed upon the plmnt. Collectob op 
S tLSET a. Kali Kitmab Dorr TEL. R., 663 
[18 W. E, r. B., 10 
Contra llFDHTTSrDAS CnrciEBBUiTr r. RniANl 
Dasi . . • . 7 B. L. E, 664 note 

[13 W. E, 415 


4. AEBITEATION. 

80 Arbitration by Court- 

Core referred to Court under Chapter XXVIII 
(t$. 323 — 330J of the Ctvtl Procedure Code— 


FSABBASAB BeAT 


[0 W. E. 122 


LL.B.,8Boin.,269 

S 


ci. li of Act X of 1362, on the ground that there 
had been an intention to evade the payment of stamp 
dnty. The poiotuponwiiichtbedecumof the Court 
is to bo final, under s. 17 of the Stamp Act, is 
as to what is the proper amount of stamp duty 
which the document ought to bear, and not as to 
whether the Cauit ought or ought not to receive the 
document in evidence. Botal Ba:«e op Ibpia o. 
HoBUAsJi Knozcnji . . 3 Bom., O. C., 153 


78, - 


- Act XXVI of 1807— Orrfrr 


... to taluatton of suit , — Under Act XXVI of 
1807, the dcciuon of a Court of first instance as to 
the taluation of the subject'matter of a suit is final. 

ISHAE CEA^niBA MOOKEBIEB 1 . LOKEXATB BOT 

[0 B. L. E, Ap., 12 
14 W. E, 461 

1IAPJ2CWHN r. KAEntUraiSSA Bibbb 

[0 E L. E. Ap.. 11 
14 W. B., 381 

70. : sch. B, art. 


in the nature of an arbitrator's award. Satad Zaie 
V. Ealabbai . . L L. E, 23 Bom., 752 

81. Judgment on award— 

Ctotl Procedure Code, 1859, ss. S25, S^—PtnaUfy 
^decree,— On the application of one party to a re> 
urence to arbitration, without the intervention of a 
Conrt, to have the award filed and for judgment 
thereon, an objection of the other party, th^ the 
award had bm come to after the arbitrators' 
authority bad been repudiated, was oiermlcd, and 
judgment was passed by the Unnsif In accor^nea 
with the award Meld (Pavl, J., dissenting) an 
appeal lay from the decision of the Uunsi£ In 


Chasae CHAiiEBesB t.’Tabae Cha^ba Cbat- 
TEBSEB and Lala Ibwabi Fbasad r. Bib Bbatijax 
Tewabi . . r . 8 B. L. E, 315 

[16 W. E, P. B., e 
BASim M eas c. JruvK llBAii 2C. EE, 862 

82. .. .. . ........ ... , , Piuahiy of de- 

cree — Ctvtl Procedure Code, 1859, it. 324 and 
325 . — A suit in the Mnnsif’s Court was, after issues 
had been settled and e>ldcace on such issues adduced 
by both parties, rtferred by consent of parties to 
arbitration. The arbitrator made Ids anarJ, and on 


...v wj... V .1 na. M u. art^iais uiuy aucra 

the question merely related to the amount of stamp 


that it should he laid before the Court with the 
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APPBAXi— coH/iiiMtuf. 

•1. ADBITUATION— 

papci-8 of the arbitrator. The Atunsif then gave his 
iudnncut, i.i whirl, ho went into tho ovulcnco. a.id, 
ove.”niliii'4 the objrrtiou of the idaiiiliffd, ga\c a 
dccLsioa (m the merits, wluri. .keisioii was 
aaco with the award. Jfr/d tlu.t .such avulgauat, 

t iomdi i.. arror.b.ucow-itl.tl.e award, was .,ot haul 

aader si 02.'. of Act VIII of 1S50. oat was opea to 
appeal. In order to maho it liaal, it ^ r 

that all the laxiccediaus Iwvo beeu 
directions of Act VllI ol IboJ 

Gtr-NGA NAI..u^• ^^^8^20 V/r.^ 3U 

gg. Civil Froc’dufc 

Code] lS5i>, s. .92o.-.Iudgmeat 

accordance with the provisions of *’• 

time for ^ ^ iad;oaent was held to 

the award t" 3..' and, therefore, subject to 

Sp"1 tIvSa^ 

M.utw'.uii ^ . 12 vr. R., 397 

Affiruicd by I’rivy Council, 429 

c. Mout;.vii A^ALMtWAnx ■ . 23^^. ^9 

Muatlf'8 Court ^^r'lhci^'lfcrlxi'^by 

“^TciuTufc to' throe *tow. 
award the arbitrators , Court, and declined 

tho issues framed m ^j["'\,;,tcruiincd the matter 
to niter n o other^ and the award was 

in issue between ^ic !>• -p^vo of tho arbitra- 

signed 2>« th^'e arbitiato^ s„i:gestiou which, 
tors subjouicil to t * necessity oE carryui" 

H „i,a »■ “';K J« .SiSiu tid. 

tion as Burplusagc, and pa 

ill accordance with the aw d the 

arbltmtors. lu appfti^ it ^ souftlit to set 

award was not a legal "'i®’ . , . ^J^t‘tho .Tudge found 

thodecrecof tho Alunsif asid , u 

that the decree was lu a®®® 335 Rom 

and that ho wiis On special 

disturbing tho ‘1®®'®'°“ ^ a^v^rd was iiiconi- 

appcal it was contended tha aud tliat tho 

plete, as all the issues wcie award,. as it 

decree was not in a®®®’-'*^" , . the two of tho 
did not embody the siigges mn J j,, 

three arbitrators. therefore, final 

accordance with tbo award, Bhuxtaohabjee 

under s. 325. Sauboeee Kanto UnxrraAo 
,.AKADTA KANTO BnUMAOHAEOEE 

[12 B. Ij. R., Ap., 10 : AU w . aa., 

Madhusudas Das c. W^R 85 

[8 B. li. R., 316 note ; 12 «•, 00 


Qj. Civil Procedure 

Code, 1859, s. 323 -X suit was ®>^f 
Aluusif to arbitration under .s. 315,_ Act Vixi 
of 1859 The arbitrators were of opinion that the 
cLe of the plaintiff was fictitious, but nevertheless 


APPEAL— coiifiiiuerf. 

•1, AliniTRATTOX— coiifiniwif. 
gave ail award in his favour. Tho llunsif refused 
to uphold the award. 011 the ground that the 
arbitrators kill been guilty of niLsconduet ni f^ving 
an awiird contrary to the evidence. Iho "''"go 
rcvlstd tlii'ir deei.iion, on the ground tbat tlie 
Jliitisif bad no jnriadiction to refer to the cm- 
deuce taken before the arbitrators in order to dctiT- 
mine wlutlier tliey were guilty of mi.-.conduct or not : 
he gave judgment in accordance wilIi tlic award. 
Held tliat his dichion was not final under s. 3-o, Act 
VIII of 1859 : the provisions of tli.at seetioii reler 
only to the Court by wbicli tlie ca.^e i.s refemd to arbi- 
tration. The lliin.sif was entitled to refer to the 
evidence before tlie arbitrators in order to detenmno 
wlieihcr tiiey bad niiscondneted tbemselvcs or not. 
l’.vui;sii.vATii I)i!v' e. A'aih.v CuakdiU Duct 

[6 B. L. R., Ap„ 77 note : 12 W. R., 93 

Sro llYKUA'T X.VTII 

22W.K., 

Civil Procedure 


Co?/e,‘ 1830, s. 32.a.-lVhere a suit is rcArrcd to 
arbitr.itlou by an order of Court, iiud tlio Cmu'fc alter- 
wavtD givc-s judgment accordhig to the aw'ard 
made upon such refcTCUce, such judgment is tmal by 
virtue of Act VIII of 1859, .s. 325, and 110 appeal 
lira therefrom. BnoJOiAii Baj Pi’E 
B.u Pct . . . ■ Mnrsb,, 183 

Goub CnUNDBll BUUXT.VCnABJEE S^ODOr 

Cuu-SKEK NUKDEE . - 17 W. R,, 60 

SUUBOnEE K.AET BnUXTAClIAEJEE f. Asadva 
KaEI BUUTTACHAUJKE n^TTr-D OOQ 

[12 B. L. R., Ap., 10 ; 20 w. R., 226 

87 , Irregular pro- 

cedure iii arbilrutiou — Consent to award Civil 
Procedure Code. 1830, s. 323.—S. pudgment iii 
accoriLiuco with an arbitration award is,^ under the 
express terms of s. 325, Act VIII of 18o9, final, if 
the reference to arbitration has been conducted 
pursuant to tlio provisions of tbo Code. And where 
the matter in dispute in a suit was referred to 
arbitration, and tho provisions of Act i III were uot 
strictly complied with, — Held nevertheless tkit, as 
the appellants had consented to tho arbitration and 
to tho aiipointment of arbitrators, and took part in 
tho proceedings, and after having made objections to 
the award (which objections were considered by the 
arbitrators), they a.s3cnted to tbo aw’ard, the Principal 
Sudder .ilnieen was justified in passing a judgment in 
accordaiico with the award, and that the High Court 
would not interfere with that judgment. MisaBE 
Deo Kianus v. Mtssee BuugWas Doss 

[3 Agra,199 


88 . 


Pecree 


in ac- 
cordance with award.— llo appeal lies against a 
decree made in accordance with an award upon a 
submission to arbitration in the suit. BAinEEDDX 
RAESABEDDY V. JIUilAEEEDY PAEIEEDDY 

[5 MaA, 404 


89.- 


Civil Procedure 


Code, 1839, s. 327. — In an arbitration case between 
a mabajuu and his gomasta, an award was made to 
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APPEAli— continMcI. 

' 4* ARDITRATIOX—con^tsu^A 
the effect that B725 vtere outetandiug and dae to 
the kuti, of «hich H483 utre due to the ntahajun 
and H241 to the gisiaeU, and that the gcmaeta 
ehould p.int out the parties cuiug the tt483, er in 
default make good the amount. Ihe mahajau 
applied tu the hubcrdiuatc Judge cf Bhaugulp te. 
under Act Vill 1859, s. 327, to file the auard. 
'Ihe Subcrdiuate Judge held that it uas not proved 
that the gimasta had duue as required by the award, 
and ordered him to pay the deficit, 'Ihc gemasta 
appealed to the Judge, who held that no appeal lay 
Irvm the judgment <.£ the Suberdmate Jud^ 
cnfcicing the award, lltld, cn special appeal, that 
the Subordinate Judge’s judgment decided aqncstiuu 
cf fact not detcnuincd by the award, and that an 
appeal wrould lie. ItAUsHATuas Bhokut v 
hnuLisHzH Buaxai 

L2 B. h. B., A. C., 260 j 11 W. B., 140 
GO, ■ ■ - — Ciiif Procedure 

Code, 1877, u, 520, 52/i— IVhtre, in a suit for the 
filing of an award made on a priiate reference to 
arhitrati n, the Court of first instance, h Idtog that 
there was no reason to remit such award to the 
recossideratioa of the arbitrator under the x)r<.>Tiaii>na 
cf a. 520 of Act X of 1877 cr to set it aside 
under «. 521 u£ that Act, did not peuceed to 
give judgment according to such awaid felluwrd 
by a decree, but merely directed that such award 
should be filed,— ifelJ that its order was nut appeal, 
able ai a decree or as an order. Bauasiuh v . 
MABsan , . . . LIs.B.,2AU.»m 

GL ' Decree coujtrm' 

tny owenf.— IVhcre an awant, ue., a legal award, 
has been made, and judgment Is patted in accvtdanco 
therewith, the judgment Is Goal i but where a (^uce, 
tiun arises whether the award Is » legal award or net, 
au appMl lk« frLm a ludguiait of a Court passed in 
accordance with such award. llEcaNOBA Natu 
Shaw v. Aunuoz Chosk Baqcui 

tL L. B., G Calc., 006 ; 12 C. I*. B., 625 

G2. Civtl Ptocedare 

Code, 1877, e. 52?.— S. 522 of the Code of Ci»U 
Prccedurc, 1877, which prosidcs that no appeal 
shall lie fr.,m a deerro npon an awarj, except in 
sj far as the decree it in eaccti of, or not in accord* 
aiice with, the award, astumci that the award has 
been regularly aud properly j>asscd by arbitrators 
duly appointed. rooAnuix Bavutas c. AIoibixsa 
Batdtax . . . L Ifc H., 6 Mad., 414 


Code CiSS2J, t. 522— Order detenttmny faltdttj/ 
of an niear j — Decree in accordance wiM an au^rd. 
— Objection WBiuntucccssfully taken beforea District 
Munsif !■> the \aU«hty of an award on the gronnd 
of the arbitratir being interested, and a detree was 
passed in accordance with the award. The pluntiff 
appealed ti the High Court — Held that no appeal 
lay to the Subcrdiuate Oiurt as to the validity of tlie 
award. Khuukam Chetti r ilnnc v n.iw ni 
Vaciu HaCali TEVtn . I. L. E., 22 , 172 

~ — -• C»cil Procedure 

Cede fl8S2J, e. 522— Decree in aceorJauee teeth 


APPSAX,— eoslinued. 

4u ARBITEATION— 

«» award.— X suit lu\mg been referred to ui 
arbitrator, he mode an award and a decree was passed, 
in accordimee with it, lii fai-our of defendant. On 
on appeal by the plamtiff, it appeared that the award 
was primd ^acie legal and proper — Held that no 
appeal lay against the decree. KoUBi Acuex c, 
Paboi Achbx . . I, Ih B>, 2l Mad., 406 

05. — Ctctl Procedure 

Code, t. 522 — Atcard, Appeal agatnel decree tit 
tenae of—EstentionofUmeforpretenltxg aaatd — 
Eetdence . — Where a decree purparts to have been 
mode lu terms of on award under a 522 of the Coda 
of Cieil Procedure, an appeal lies against it if there 
was no award in fact or lu law. S ppr c. OovincA- 
CBAUVAB . , . 1. Xk B., 11 M ad., 85 

96. — — Award, Decree in 

acft,»t/a«ice «»<A — Ctrtl Procedure Code, e. 522.— 
After istoes had been framed in a suit to wind up 
a partuenhip, the matter was riferrcd to an arbitra* 
t.r, who mode his award, and with regard to certain 


97. AuarJ.Deereeia 

accordance vtlh— Ctrtl Procedure Code, it 622, 
625 . — When an award has been filed in Court, as 
provid^ by a 525 of the Code of CiiU Procedure, 
the judgment and decree based thersun must be* 
drawn up speciBeally iu terms of the award. If the 
decree tnerdy decrees In general terms the claim of 
one party or of the ether, it cannot be said that 
such decree is in accordance with the award, and 
being "not in accordance with the award," an appeal 
will lie thercfrvm. Uuui Faai. r. BAiiiu*U7i-:riS8A 
[L lo B., 13 AIL, 363 


[XI*R.,n Bom., 867 


and made a decree iu oceordance with the award. 
Held that t. 622 of the Ciitl Pr,.ceduru Code did 
not take away the n^iLt of second appeal acaiust 
the latter decree. RroEooBiB UfAL r. Maixa 
Eoek . . . . . 12 C. D. B., 564 

loa y-ir.p.neat 

Act, Beferritce to ar&tlrahcif u»/?er.— 'I hero the 
Cunrt trying a suit under the rth-Westi-ra I’rc- 
Tincea Rent Act, the matters iu dispute in which 
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4. AEBITEATlOK — conliniied. 
have been refen’ed to arbitration, lias refused an 
application to set aside the award, and has decided 
the case in accordance witii the award of the majority 
of the arbitrators, no appeal lies from its decision. 
FAHii£-irs-JS’iS3A V. Ajudhia Puasad 

[I. L. E., 6 AIL, 170 

101. Misconduct of 

arhitrators. — A judgment of a Court given in accord- 
ance with an award of arbitration is final, even if 
there has been corruption and misconduct on the 
part of the arbitrators. Rakakoogba CHoiiEr 
X. P0T1COOETA CnoBArAN . . 7 W. E., 206 

Sbeenath Ghose V. Raj Chtindeb Paee 

[8 W. E., 171 

Eeasee BtJESH X. Hajoo. , 14 W. E., 33 
S. C. IB be Ieahee Bbesh 5 B. L. E., Ap., 75 

102. — — Civil Procedure 

Code C18S2J, s.S22 — Grounds of appeal from ade- 
cree passed upon a judgment in accordance with an 
award. — Held that an appeal a-ould not lie from a 
decree passed upon a judgment given according to an 
award merely because there might have been some 
irregularities in the procedure of the arbitrator, such 
alleged irregularities having been considered by the 
Court which passed the decree, and having been 
found by that Court not to be of such a nature 
as to render the award no award in law, Japan 
Nath V. Mannu Pal, I. L, P., Id All,, 231, Bindes- 
suri Pershad Singh v, Janhee Pershad Singh, 1. L, 
M., 16 Calc,, 482, and Lachman Das v, Brijpal, 
I, L. B., 6 AIL, 174, referred to, Rab Dhan SntGH 
V. Kaeab Sibgh . . L L. E, 18 All., 414 

103. Civil Pro- 

cedure Code (18S2J, ss. 823 and 326 — Arbitration 
without intervention of Court — Application for 
decree in terms of award — Denial of submission to 
arbitration and genuineness of award. — An appeal 
lies against a decree passed upon an award under 
Civil Procedure Code, ss. 525 and 526, when the 
cause shown against the filing of the award has denied 
the submission to arbitration aird the genuineness 
of the award. HnSAiTABjfA v. Iirs&AJnsrA 

[L L. E., 13 Mad., 423 

104. Civil Proce- 

dtire Code ( 1882J, ss. 321 and 522 — Award — • 
Decree on judgment in accordance with an award.-— 
^Vhere a decree has been made upon a judgment 
given upon an award and is not in excess of, and 
is in accordance with, the award, an appeal from 
such decree will lie on the ground that the so-called 
award wpon which the judgment and decree-are based 
is from one ctiuse or another no a\vard in law. Where 
an application to set aside an award on the ground of 
the misconduct of an arbitrator has been made under 
s. 521 of the Code of Civil Procedure, aud such 
application has been refused after judicial determi- 
nation, and a decree made under s. 623 of the Code, 
which is in accordance with and not in excess of the 
award, no appeal based upon any similar ground will 
lie from the decree go made. But an appeal will 
lie in the case last nientioned where an application 


ABB'S ATj— ■ continued, 

4. ARBITRATION — continued. 

to set aside the award on the grcimd of miscon' 
duct of the arbitrator having been made, tho Court 
has passed its decree without consideiing such appli" 
cation, or where the Court has not allowed sufficient 
time to the parties to file objections to the award. 
Bhagirath v. Bdmgholam, I. L. B., 4 All,, 283, 
approved. Jogmungul Singh Bahadoor v." Mohun 
Bam Marwaree, 23 IP". B., 429, Nandram Daluram 
V. Nemchand Jadavehand, I. L. B.,, 17 Bom., 357, 
and Lachman Das v. Brijpal, I. L. R., 6 All., 174, 
refen-ed to. Ibbajiib Aei v. HIohsia' All 

£1, L. E., 18 AIL, 422 

105. Decree in ac- 

cordance with award with slight modification — 
Dlegal award — Civil Procedure Code (1882), s. 
522 . — In a suit which was defended by an agent 
(am-mokhtar) on behalf of the defendant, the agent 
applied for a reference to arbitration, although he had 
no power to do so under the am-mokhtafnamah. 
After the submission of the award, objecti-.n was 
made on behalf of the defendant that the agent had 
no authority to apply fer cr consent to the reference. 
The objection was overruled by the Court, and a 
decree made in accordance with the award with one 
slight modification in the defendant’s favour: — 
Meld, in answer to an objection, that no appeal lay. 
under s. 522 of the Civil Procedure Code, except 
in so far as the decree was in excess of or not in ■ 
accordance with the award, that an appeal would lie 
if the award was shown to be illegal and void ali 
initio. Nandram Daluram v. Memchand Jadax- 
chahd, I. Li B,, 17 Bom’., 337, followed. Satuejii 
Peetap Bahabooe Sahi V. Dbihik GiriAB Koeb 

■ [L L. E„ 24 Calc., 488 

106. — — — Judgment in 

accordance with an award — Code of Civil Pro^ 
cedure (Act MIV of 1883 J, ss. 521 and 52'3, — An 
appeal will lie against a decree given in accordance 
with an award under s. 523 of the Code of Civil 
Procedure, when the award upon which the decree 
is based is not a valid and legal award. Debendra 
Math Shah v. Aubhog Churn Bagchi, I. L. R., 9 
Calc., 905, Joy Prokash Lall v. Sheo Golam 
Singh, I. L. R., 11 Cal., 37, Bindesseuri Pershad, 
Singh V. J ankee Pershad Singh, I. L. R., 16 Calc., 
432, Lachman Das V. Brij Pal, 1. L. R., 6 All., 
147, aud Venkayya v. Menkatappayya, I. L, R., 
13 Mad., 348, referred to. Kaei Pbosabno Ghosh 
V. Bajani Kahp Chattbsjee 

[1. L. E., 25 Calc., 141 

107. Civil Proce- 

dure Code (Act XIV of 1882), ss. 525 and 526 — 
Arbitration Award — Denial of reference to arbi- 
tration — Jurisdiction of Court to determine the 
factum of ref erence. — Meld by the Full Bench that an 
order under s. 525 determining that there has been 
no valid reference to arbitration and rejecting the ap- 
plication is a “decree” within the meaning of s. 2, 
and an appeal lies &om such-oi’der. Kali Prosanno 
Ghose V. Rajani Kant Chatterjee, I, L. R., 25 Calc., 
141, followed. Mahobed WAHiurDBiH v. Hakiban 

[I. L. E., 25 Calc., 757 
2 C. W. N., 520 
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108. aet 

accor<Iance iov{4 atourcl.— An lies from n 

judgment given on an arbitration award, on tbe 
cronnd that the judgment U contrary to tbe award 
Deb JlAaAijr Sisgb r. EAJuo^fES Koo'wab 

taW.B., 163 

109. - — ' ' • — ^d<iilian i» 

atcartf. — The adcUtion in a judgment accotiEng to 
an award of a trifling direction upon a matter not 
refeJTed to the arbitrators, which was quite eeparaijo 
frun> the other parts of the award, and did not affect 


AS'E'EA.'Ij—eontinved. 

4. ABBITRATIOJI — eonlitiued. 
tratiotb and, after having been recalled into Court, 



t7N,W..337 


first Court. Waao MAuros r Lrwt'SixoH 

[L Ifc B., 7 Calc., 180 : 8 C. L. R, 505 


- JudfftMut 10 ac~ 


cordance tettit au'ard — Appeal — Ofjeniovte ne/ 
till JointMa m reUrenfr {!> nrUIrnfinif — '^hc our 


tlnn. Iv ihb'uatieb op iqb petxteov op Jubou 
RlX. JtiBQM EAtl VrEAtt Hbet StnOT 

[19 W. R, 47 

lld> ' ■■■ Jndpintat tit 

aecofdaHCB with aitafi^Ciiiil I'reetduit Code, t. 
HHt—StlA that an appeal lies from a decree passed 
in accordance with an awarA when such decree Is 
impugned on tbe ground that there is no award to 
law or in fact upon which jndgment and decree 
* Code, 

, 429, 

• ' . , ; • 42SS, 

''it i,." ate AIL, 174 
113. — — C«st{ Procr- 

dure Code, 13119, t.325~Ftiialiti/ of rfeerre.— Mat-- 
t era in dispute were refoned to the aroitration of five 


Order 


tettiuq 


aDcewitb (he tenna thiroif. Sul/sc-qunitly, on tbe 
apnIiRition of the wTainfiff in flip sn'v fb" Cr’-'t 


[t Xa a, 3 Caio.,^ 375 : 1 a a R. 465 
114. — - Piea/i(y oy de- 

cree— 'CirtI Procedure Code C.iet Till of 1S59J, 
I. 325‘-^h ceio was rcf^TT^^ by C')ns•^t to *rbi- 




liailbeen filed, without notke to the plaintiff, nod 
that, alth/uch tho award was alleged to have been 
made with the c3a»ont cf the parties, the plaiatilf 
bad not consented to it. Jteld tint uo appeal Uv 

' • * ' I - P.,4 


[l.I,.R.llCalc.. 173 


t it 
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4. ABBITRATIOlf — continued, 

117. Civil Procedure 

Code ( 1S82J, s, 521 — Legality- of order remitting 
aioardfor reconsideration,—^ award, submitted by 
arbitrators, to whom all matters in dispute had been 
referred, stated that “ defendant has not produced 
any witness in support of his contention' raised in 
issues Nos. 1, 2, 5, and 6, hence we have only to 
deal with issues Nos. 3, 4, and “7 ”, and dealing with 
those issues, the arbitrators gave their finding. The 
award was remitted, on the ground that the arbitrators 
had not determined the issues Nos. 1 and 2, 5 and 6 : — 
Sold (i) the legality of an order remitting an award for 
the reconsideration of the arbitrators may be challenged 
on appeal against the decree ultimately passed ; and (2) 
that the award ought not to have been remitted : there 
was no illegality on the face of it, and there was a deci- 
sion on the whole matter in issue between the parties. 
Mathooranath Tewaree v. Brindaban Pewaree, 14 W, 
M,, 327, Amhica Basi v. Nadyar Chand Pal, I, L, R,, 
11 Calc., 172, Ranok Chand Ram Naray an, I.L.R., 
2 All., 181, and Bikramjit Singh v. Susaini Begam, 
I. L. R,, 3 All., 643, referred to. Geoege b. Vastian 
SoTJEY . . . L L. R., 22 Mad., 202 

118. — — Civil Procedure 

Code, ss 521 and 522 — Revocation of submission — 
Appellate decree in accordance with award . — ^By 
reason of s. 582 of the Civil Procedure Code, where a 
Court of first instance wrongly sets aside an arbitration 
award and passes a decree against the terms thereof 
and a Court of first appeal, holding that "the award 
was not open to objection upon the grounds mentioned 
in 8. 521, passes a decree strictly in accordance with 
the award, such appellate decree is entitled to the same 
finality as the first Court's decree would have been 
under the last paragraph of s. 622, and cannot be 

_maiie. the- subject of second appeal. Pureshnath 
JDey V, Nobin Chander Butt, 12 W. R., 93, and 
Roghubeer Byal v. Maina Koer, 12 C. L. R., 564, 
dissented from. Naueang Singh v. Sadapau Singh 

[I. L. B., 11 All., 8 

119. Aivard — -Appli- 

cation to file award. Objection to — Beoree on 
award. Finality of — Private arbitration — Civil Pro- 
cedure Code ( Act NIV of 18S2J, ss. 520, 521, 523, 
526, — Certain disputes between parties were referred 
under a written agreement to an arbitrator, who in 
due course made his award. . The plaintiffs then 
applied to the Subordinate Judge to have the award 
filed in Court under the provisions of s. 525 of the 
Code of Civil Procedure. The defendants came in 
and objected to the award on the following amongst 
other grounds : — (1) That the value of the property 
in suit was il500 only, and therefore that the appli- 
cation should have been made in the Munsif’s Court 
and not in that of the Subordinate Judge; (2) that 
the agi’eement of submission was vague and indefinite, 
and did not clcaily set out the matters in dispute. 
The Subordinate Judge oveiTuled the objection 
without tahiug any evidence, and directed the award 
to bo filed and a decree to be passed thereon. The 
plaintiff appealed. The defendants contended that 
no’ appeal lay, and that, if it did, it lay to the'District 
Judge, and not to the High Court:— ReW that. 


APPEAL — continued. 

4. arbitration — continued. 
assuming that in a proceeding under ss. 525 and 526 
the Court has power to consider such objections as are 
mentioned in ss. 520 arid 521, the above objections did 
not fall under either section, andtherefore no appeal lay. 
Bindbssuei Pebshad Singh r. Jankee Pbeshab 
Singh . . . I. L. E., 16 Calc., 482 

120. Civil Procedure 

Code, 1859, ss. 327 and 325— Finality of judgment 
o» award, — S. 327, Civil Procedure -Code, incoi’- 
porates the provision in s. 325 as to the finality 
of the judgment given according to the award, and 
puts the awai’d filed under a. 327 in the same 
position os the award -filed under s. 325. Where 
a Court files an arbitration award and passes a decree, 
that decree is final. Semhle — The word ‘‘ date ” in 
a. 327 does not mean the' day written in the 
award ns when it was made, but the time ■svhen it is 
handed over to the parties, so that they may be able 
to give effect to it. Seeenath Chatxeejee v. 
Kyiash Chundee Chatteejee . 21 W. K., 248 

121. — — ■ Agreement to re- 

fer not providing for disagreement of arbitrators — 
Award by umpire and one arbitratoi — Appouitment 
of xtmpire by Court — Becree in accordance with 
award — Civil Procedure Code, ss. 509, 523 . — 
In an agreement to refer certain matters to ar- 
bitration, which was filed in Court under s. 523 
of the Civil Procedure Code, and on which an order 
of reference was made by the Court, no provision was 
made for difference of opinion between the arbitrators, 

. by appointing an umpire or otherwise. The arbitra- 
tors being unable to a^’ee' upon the matters referred, 
the Court, on the application of one of them, appointed 
an umpire, and directed that the award should be 
submitted on a particular date. An award was made 
by the umpire and one arbitrator, without the concur- 
rence of the other arbitrator, and submitted to the 
Court, which passed a decree in accordance with its 
terms. On appeal by the defendants in the case, 
the District .Tudge reversed, the decree. Seld that 
an appeal would lie to the Judge from the decree of 
the first Court, where there h.ad been no legal award , 
such as the law contemplated. Bachman Bas v. 
Brijpal, I, L. R., 6 All., 174, refeiTed to. Seld 
that in the present case there had been no legal 
award such as the law contemplated, inasmuch as the 
agreement to refer gave the Court no power to ap- 
point an umpire, and required that the award should 
be made by the arbitrators named by the, parties. 
filUHAHMAD Abid V. Muhahmah Asghae 

[I. L. B., 8 AIL, 64 

122. Powers of arbi- 

trators — Payment by instalments — Civil Procedure 
Code, ss. 518, 522 , — The arbitrators, to whom the 
matters in difference in two suits for money were 
referred to arbitration, made an award for payment 
to the plaintiff of certain sums by the defendanc, and 
fui’ther directed that these sums should be paid by 
certain instalments. The plaintiff preferred o.bjec- 
tiouB to the award in so far as it directed payment by 
Instalments, and the Court, holding that the arbitra- 
tors had no power to make such a dhcction, modified 
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APPEAL— con/muerf. 

4. 4RBITEATI0J*' — coithitited^ 
the award ts that extent, under a. &18 of the 


to B 522 of the Code Fir Mahjiood. J . — The 


APPEAL— reu/iJiurt/. 

4i ARBITBATI02^—-cou^tuueJ, 

of the 
it to be 
Hraao* 

[1. L. R., 10 Cala, 74 

125. Order ryectuiy 

•tppeal — <7«oi/ Procedure Code, e. S25 — Mallert fa 
te deetJed upoa application to file aa award — 
Coarl-fee on tuch application . — Ko appeal lies 
from an order upon an application to file an award 


were intended to enable the Court of api>eal to 
check the improper use of the power conferred by 
c, 518. Jaitah^s r. 31 Rai 

[L L. IL, 8 All., 449 


123. — A'videnee ^tceit 

by parly on oath propoted by oppotite party— 
Award la oceordanee unlit tuCh evidence— .Tut/y 
• . ' ‘ ' hdily of 

• • re Code), 

• ieJcl ). — 

I . . efertod to 

he bound 


eridence n giron. The pUIntUI objected to the 
award, not on any of tho grounds mratloued ia ee. 
6k0 and 621 of the Cnil Procedure Code, but 
on the ground that tho procedure of the arbitrator 
had been illegal The Court ^sallowed this objec- 
tion, and gave a judgmeut and decree in aecordauce 
with the award. Held by Stsaioui, J , that aueb 
decree, being in accordance with the award, was mt 
sppoalablet J/eld by Sxvut, C.J., that the award 
not being open to objection cn any of the grounds 
montioned in at. 620 and 5 el of tlie Civ 1 
, n accordance 

. appealable. 

• I lure adopted 

... „ „ , g warranted 

hv the Oflthu Act. and there bcinii in realitv no 


[13 C. L. JL, 171 

126. Refusal to fll© award ia 

Court— C«vtf Procedure Code, e, 2 and /. 625— 
Ar3t/i'a<»o<»— "ilecree .” — Seld (OLPriSLD, J*., dU« 
eentiDg) thatao apoeal docs not lie fr.'m an order 
dieallowlog an aonliratinn to file an awsTil under 
s. 626 of ■ , 

rcBort V. 

distioguitbo > 

followed bj I 

DiTii- . . ‘ , .j 

127. Aet VIXI <if 

i$59, *!■ 325 ami 327.— An application waimade under 
a. 627 of Act Vm of I860 to file an arbitration award. 


an award.” wa» final.'* BaJEouaa v. Kali 
Cuaxa-s Swo . 1 B. Xk B., Ap., 20 1 11 "77. R., 57 


he did. SoAOisira r. Ram OanxAM 

[L L. B., 4 All., 283 


in k 621 or 521, the proper course for tho Cenct 
to puri'ie i» to diamiM the applicati'jn, aud to leave 
the applicant to bring a regular luit to euforco the 
award In which all the objection* to lU validity may 
be properly tried and determined. Where no sucb 


CuowvnaT . > . 2 B, Z,. R., A. C., 249 

pKEotCAin Csownnsr c. llAMsjinir 

[U W. E., 104 

CuOTAMAV SCfO t. UMA KpSWAB 

[B. Ik E, Sup. VoL, 605: 
2Ind. Jur.,N.S.,l;6W.R., Mia., 83 


129. • 


- Order yrantiny 


or rrfatiay.—ITeld by the majority 
Cbntt (PEABS<»r. Jn duieolienle) that no appeal 
lief from an order jwiucd nodcr b. 327, Act VIII of 
1850, whether grautiug orrtfuiing the appUcilion. 
IoehAII Rai X. Breno Rai . .3 Agra, 853 

[Agra, p. B., Ed. 1874. 158 
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appeal — contiwied. 

4. ARBITRATION— co«;i)i«ec?. 

130 . Wanl of con- 

sent of parties — Private award. — An appeal on the 
allegation of want of consent of parties lies from the 
order of a lower Court under s. 327, Code of Civil 
Procedure, directing a private award of arbitration 
to be filed and enforced. HuLODnuB Sahtai. «. 
Gonesh Sastajj ... 6 W. E., 60 

131. Order refusing 

application — Civil Procedure Code, 1S59, s. 327 . — 
No appeal lies against an order disallowing an appli- 
cation under s. 327 of Act V III of 1859 to file an 
award. Vtaneatesh Ramohandba Jooekak v. 
BAiAJEBAT Bin Anandbav . 1 Bom., 184 

132. Order refusing 

application — Civil Procedure Code, 1859, s. 327. 
— Application to file an award under s. 327 of Act 
VIII of 1859 should be made to the Court of the 
lowest grade competent to receive it, and no appeal 
lies to High Court from an order by a District Court 
confirming on appeal an order of a subordinate Court 
declining to file such an award. Ex-pabte Bai.- 
krishna Bhasakab Gnpte 

[2 Bom., 96 : 2nd Ed., 01 

133. Order refusing 

application — Civil Proaedtere Code, 1839, s. 327. 

T— Queere— Docs an appeal lie from the refusal of a 
Civil Court under Act VlH of 1S59, s. 327, to order 
an award to be filed? Raj Chundee Roy Chow- 
DHRX V. Beojendeo Cooiiae Roy CHownnsT 

[21 W. E., 182 

134. Civil Procedure 

Code, s. 327.— The plaintiff sought to file and to en- 
force a private award, under the provisions of s. 327, 
Act VIII of 1859. The defendant objected that he 
was no party to the award. The Court to which the 
plaintiff's afrplication was made, after enquiry into the 
matter, overruled the objection, and directed that 
the award should be filed, but made no decree en- 
forcing the award under the provisions of Chapter 
VI, Act VIII of 1859. lEeld that the order was not 
open to appeal, as it did not operate as a decree. 
HnasAiNi Bidi v. Mohsin Khan 

[I. L. E., 1 AH., 150 

135. — Order refusing 

to file atoard — Civil Procedure Code (Act X of 
1877 J, ss. 525, SSS.-^-Matters in dispute were refer- 
red! tQ. arbitration without the intervention of the 
Court. An award was made, and- upon an application 
under, B. 625.of the Civil Procedure Code to file the 
award, one of the parties showed- cause why the 
award should not be filed, and the Subordinate Judge 
held, the objection to be good. Seld that no appeal 
lay. Seee, Rah Chovtohby v. Denobondhoo 
CHOWDHEy 

[I. L. B., 7 Calc., 490 : 9 C. L. B., 147 

136. Order to enforce award— 

Civil Procedure Code, 1859, s. 327. — An appeal Ties 
from an orddr made in ■ execution of an arbitration 
award ■ filc-d under the provisions of s. 327 of the 


APPEAI, — continued. . 

4, ARBITRATION--co»fij!«e<f. 

Civil Procedure Code. . Vasudeb Vishnu v. 
NaEAYAN JUOANNATH DiKSHIT 

[5 Bom., A. C., 129 

HuMUTOOIiEAH Chowdhey V. Heebun 

[13'W. B., 62 

137. r Order refusing to enforce 

illegal award — Civil Procedure Code, 1859, s. 327. 
— An order refusing to enforce an obviously 
illegal award of aiijitrators under s. 327, Act 
VIII of 1859, is not a decree, and therefore net ap-_ 
pcalable. DiaAHBUEEB Dossee v. Pooenanand" 
Dey . . . . . 7 "W. E., 401 

138. Order enforcing award — 

Private award. — An appeal lies from the order of a 
Coui-t directing the enforcement of an award' of 
arbitrators, when the matter was referred to arbitra- 
tion without the intervention of a Court. Anund 

I Chundee Singh i>. Gobal Chundee Dass 
1 [3 W; E., 164 

Lakshhan Shitaji v. Raha Esu 

[8 Bom., A. C., . 17 

139. Private aivard — 

Civil Procedure Code, 1859, ss. 325, 327. — A decree 
passed by a Civil Court in accordance with an award 
of arbitrators made without the intervention of a 
Court of Justice under s. 327 of -the' Civil 
Procedure Code (Act VIII of 1859) is not subject to 
appeal. ViSHNU Bhau Joshi v. Ratji Bhau 
J osHi .... I. L, E., 3 Bom., 18 

140. Civil Procedurs 

Code, s, 525 — Piling private award in Court- 
Amendment of plaint, Ch. XXXVII of Civil Pro- 
cedure Code,.1877. — By the amendment of the plaint, 
a case under s. 525 of Act X of 1877 was taken out 
of the scope of Chapter XXXVII of that Act. Held. 
that, this being so, the decree of the Coui-t of first 
instance was appealable. Juada Singh v. Naeain 
PAS .... I. L. E., 3 AIL, 64 

14L Order- refusing to enforce 

award — Civil Procedure Code, 1877, ss. 2, 540 — , 
Piling private aivard in Court — Order rejecting 
application. — Per Spankie, J . — An order refusing 
I an application to file a private award in Court is 
appealable as a decree. Jokhan Pai v.Pucho Pat, 

3 Agra, .353, and- Hussaini. Piii v. Moshin Khan, 
I. L. It., 1 All., 136, impugned and distinguished. 
Vishnu Phau Joshi v. Pavji Phau Joshi, I. L. P., 

3 Pom., 18, distinguished. Per Stuaet, C,J . — An 
order refusing an application to file a private award 
in Court, on- grounds- not mentioned in ss; 520 
and'621, is a decree- and appealable as such. Janki 
Tewaei V. Gayan Tewaei- . 1; L. E., 3 AIL, 427 

142., Order enforcing award — 

Civil Procedure Code, 1859, s. 327.- — Plaintiff'sued, 
for confirmation of an award delivered by arbitrators 
app-;inted by agreement of parties to decide upon his. 
chum to a share- of ancestral property.. Defendant, 
objected that the-award was illegal, principally up.on 
the ground- that he had- cancelled- his subuiission 
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A^PBAI* — eonitntitd. 

4. AIllilTRATION— <ro«/««8«<?. 
somo time before tlie award \«as pak^cd. The IHt* 
trict .tndse ordered the award to be filed, on ttie 
auth-rJty of I’eifonjtg v Mautckjee, $ iind, JS3. 
afilnucd in }2 ilooie't I. Hi. The defendant 
appealed, dl^eld that uo appeal lay. Saxta^JI. p. 
Ramahata .... 7 Idad.. 257 

143, Arbitration award—.,! e t 

VIII of iSZO, * S23 — An appeal liea from an order 
enfordng execution of an arhit«iti m award or from 
a decree under a. 325 of Act Vlll of 185t*. Waii 
AtAJt V. UrBr A'ashax 

t3B.L.IL, Ap..l04;13'W.B.,&0 

144. Order refusinsr to pnforne 


*'pii:riC 3 M^,e 8 


ii final niidcr «8 62G and 523 ol the Code of Civil 
PreciJnro. JIiciuaiTA Ovrovit r. SaoAsita 
I'AKAUA QCBTTVcr . . L L. B., 4 hind., 319 


by the Court of first inetance. MOBjt pBSiul Set 
v. llAMtAKtt KoTASSAir KoTA HaK 

[L I*. R., 3 Mad., 5a 

147 , Order setting aside award 

~-iliteo»duet of An order of a Cinl 

C-'Ort eetting aside au arbitration award, beiog 
an interl'cutury order, is net open to an app>«l 
iiumediaUly ; hut v^hm the G>.urt acts aside Uie 
award on the ground of niscundiici on the part of 
the arbitratcf. and, after hearing the caso on its 
mcriti, maVea its decree in favour of the plaintiff, 
it is competent ti the defendant to appeal againA 
that decree. Matuooba5ATii TewabeS t. BnR<- 
DABUS I^WABEE . . . 14 W. H., 337 


(W. E.. 1834, Mis., 33 

149 . Order directing BUbmtB- 

sion to bo filed — Cicil Procedure Code, 
t. 32(>.~^o appeal iics from an erder dineiing that 
an agrecmerit t> submit matters in dispute to arbitra. 
tion shmld be filed under the provisions of a. 326 


APPEAIj~H*t.»'iiittfrf. 

4 AUBITBATION— coHcfih/erf. 
of the (Svil Procedure Code. Pesiosjee NcsseB' 
WAVJbB r Manecejee a Co. . . 3 Math, 183 

Aifiruied ell appeal by Privy Council 

[12 Moore’s I. A., 113 

XSO. Order refusing to file sub- 

nuasiou — Cjr«7 Procedure Codr, 1039, t. 32d — 
An cr«ler diSalljwing aU appheati >n undtr s. 326 
of the Code of Cinl Procedure, 1809, is unappcaiablp. 

Bhcowam e. PesMEsmtEB . .6IT. W., 170 

16L AppUcatiou to file com* 

promise— d^reemeut of pariiet — Pecree on eom- 
prooMse — H'ilitdraieol jVonv compromise — Code ^ 
Cttil Procedure, Act XIV of 1SS2, t. 3,-5.— After 
suit filed by tbo plaintiff Bgain«t several defendants, 
one of whuni was an infant, a pctitiiu nf ccmpToimse 
entered into betiieen the adult parties was tiled fu 
Court. The petition stated the terms of arrange. 
m«nt. and also that an applicotiun would he made 
by the guardian of the miuor praying the Court to 
albw the comprcmise t-i be carried out on his hihslf 
Tcu days after the petition of commumwe was fiUil, 
the first defendant and the plaintiff presented peti- 
tioDs to the Cjurt withdrawisg from the ccmprimisc, 
and praying that the suit shiuld proceed The 
•ecana deftadaot oresented a pvtitim praying that 
tbo compromise should be reoerded. end a decree 
pasted according to its terms. The Ccui-t made a 
decree in aecordance with the prayer of thu second 
defendaut’e petition Tbo first defendant aMie.iteiI 


out. and judgment entered up. Butto»sey Loh\ 
Poarthat, I. L. P., 1 Pom , 310, questioned. Iia&a 
SoasABi Bsei v ^naiAB DnEiiixEstuB Maua 

• [I. L R., ll Calft, 260 

B. BEA'GAL ACTS 


Gcllet.(:r in a suit for rent, where the aggrecate 
am'.uDt of rnit claimed under s. 39. Bengal Ait I of 
18<V, is above BlOO pBiAQ >'Ain Lah DEo r. 
3IvsA Meyoi . .Lit. S., 24 Calc., 240 
CIC.-W.M., 181 

163. ■ 83. 37, 137 — Arreare 

of rent and ejectment, suitybr.— In suits instituted 
under Bcog. Act I of 1879 for aTteart of rent and eject* 
' • ' ‘ t, a 

1 t of 

. • « .let 

.... ^ L E., 10 Calc,, 80 

Dissented from by the Pull Dench in Khedit 
blAUio r. BtDDr:r Mauto 


£L L. E., 27 Cala 603 
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APPUAL — c* m/itiKc./. 

5. isr.SCAl. ACl'A 

154.—- 11-1.137, 144-A«.Y 

J'lir ri-ii/ “ 1‘ttfr rf ittf j. S7 ~ Vifil 

Cl •/<* Xt\~ tif tj, liU.'.AS i. -TUc tUvKtiiij 

of ;v IKimcy C'< I'.' i t. r in f i -oliiUur tut-rwn -r iui*!>.r 
t. sr, Act I (ij l.>” I (I!. C.}, Ii'i'i tin'll nctuitly nml in 
v:mi i'liitli m-citiii^ .iiul i Mit tioforv' -.in-l ii[< 

to tlictitiu' “i tiu' n liitu. tici UK ill of thi' i» n -U* 
njK 11 tliiMj^vii otii'ii whitio r tiii' intcT\«!ii.r ic cu* 
lit’.nl to c- lint rent ; till n fi n: it ia n iln ini'.ti uj«-» » 
Hu<»ti'.!i rclatln,; to « iiui iiitir>»t in Uiiil sw liiluccn 
jurlii 1 ii.n in;; ivnllicli!!;; rUiiui lln-rit.-. am! tuulir 

.1. Mf, till' iilivoii fri'iti till' jmlit’.iii lit ( f till’ l)i'i<uty 
Ci.lKct' r to tlio Jiltlicial Ci uiiiilwi .nir, llf(,l, /ur- 
tli.it nil aiiinnl I.iy t- the Hi^li C< tirt fn in 
tile juil^mclit if till’ .Jutlicl.il Cl mini* li 111 r, niul 
lluri foro *. lit.’-, Ciiil l*n I'cilitro C ilo, liiil Uit ajijily. 
li.VLI, lillllt iSlSOlt I'. (ifXt.V.I tlll.\:ijllf 

[1 C. AV. N., 341 
fl, IIOMIIAV ACTS. 

156. - Bomb.-iy Civil Courta Act 

(XIV of laCO), au. 8 and 84 -.Vh-/ /«r .». • 

cuiiit! iiifl Ji »■ /.'il'Kii't' /.til/ i.'tiy Ac ./I’liH./ i/iic. — Tlio 

lilaiiUilTa siud for uu .accdiiiit of all tlio baiitici.'i 
tlolio by tlic ililVnilaiiH n»Uiiir nitiiiui-Vnm a;;inta 
from IStil to ISlt?, ami iiraynl tlut uliatcvcr iv.ac 
foiiml line mi c lit l « luv.ariUil ivitli iiitvrcit. 'I'lio 
lil.aiiitin'.< viiliiul tho rcli-.f noif.'lit niiiiroxiiiiati'ly at 
IIOIO. aiul tbii w.n tlie only vahiatiim .italiil in the 
jitaint. 'I'lio buil iv.as filiU in tlie Court of a tlrd 
i'l!i.>.< Suboriliiiali) .Tinlci.'. who rojcctnl tlio i>laintllT’» 
claim. Ai.'aiii.'.l tbia ilivi.-ioii the jil.aiiilijTs jirofiTrnl 
an niipcal to the Hit’ll Court: — ifc/if that, na the 
apiiroxiuiuti! umoiint of the claim uai hlatnl in tin: 
plaint to III) U.'iIO, that must In) taken to bo tho 
\aluo of the subjicl-iiiattcr of tho buit for purim.HM 
of juriAiclion. Tin) appeal, tlicroforc, lay uiuKr 
S.S. 8 mill 4li of .Vet .\1V of ISO.*, not to tho lli.ih 
Court, bat to tho DlblrioL Court. IvllfbUitcilASD 

MUXeUAb'D r. XlOZ.VD.ia AfoTICUA.Vl) 

[L Ii. IC, 12 Bora., 076 

160. 8. 30 /''ii/ko/iOII 

of tuit—J uriji/ic/ii))).— Wlierca buit, wherein tlioaub- 
icct-iiiatter excceOcil 115,000, wmi uatitutcil in tho 
Court of a I’riucijval S.ailr Aiuiii, but decided by a 
Subordiiiato Judge, Unit clasi, appeiuted under the 
Ilombay Civil Courts Act XIV of ISO!),— It was held 
that ou appeal lay direct to tho High Ccairt under 
3.2Gof thuAct. 11.VYA3ANOJI SlllYSA.NOJI r. GlIt.VM 
ItAsui, . . ... .9 Bora., 280 

167. Application Ip 

creditor for lest than 1711,000 in suit for ahoce that 
amount, — Altliuigh tho applicant, to liave a sale set 
aside, was creditor fi r a sum less tliiua 115,000, still 
as the sale t'lok place in a suit fur a sum above 
it5,000, au appeal lay to the High Court. ICuiBU- 
NABAV Vu.'iKATXSlI C. VaSDDDV ASAM 

[11 Bora., 15 

168. ; — Suit for decla- 

ration of ripht to properly under atlncAmenf.—ln 
a suit for a declaration that tho plaintiff had a right 
of property and p: ssesaiou iu a certain house under 


APPJ-JA r, - cuuiiuued. 

0. IIOMIIAV ACLS-coiic/wfcif. 
att.achm.iit, Initig in cffict a suit fur the riiu'ival of 
the att-ichmnit.- Held that, tin) judgment-debt hi 
n ejaft I f which till! hiiusi) w.as att.acl’cd being Uss 
tliaii ItS.OOO, ii'i apiaal lay to tho High Cinut. 
iforscimriij J.eicii.vsu r. HAO.vnuAi I'K.Hrovjt 

[11 Bom., 183 

160, Admluisfralion 

suit - Suit jU'd in second clast Salordintlo 
.Jt.dyr'i Court — Decree, in inch a stiit—Ap^eislfroin 
4 (i.‘i decree to Diitrict Court . — ^'Ilie plaintiff tilcd.au 
a.lmitif.ttati' ii suit hi Ihu tN iirt <-f a Suls rdln.ato 
Jui'.ge i f the /.tc ml cIam. valuing tlio rrtlief ciaimeil 
at illr.O. The 8ub. riiinatu Jmlgo foniul that tho 
pr. ii- rty I'l mil waiwi rtU over a I.akii of miices, that 
tile Ii.ihilitii.e e.im.) to 115.720, ami that tlie dcfiiniant 
■wa< hidc’./tid li tlie utalo ill the auiii of 1115,100. 
He divw up a prelimin.ary deeriO, directhig (inter 
olid) th-it the ilefimlant slnuld p.>y thli ammut into 
Court within twn Wtekv. -Igaiiisit tliis ( rdir the de- 
ft ndant appialni t') the Dwtriet Court. The District 
.Judge nlnriud the apjHal fur pri-seiitatioii to tho 
Higii t.' iirt 1 11 till! gn.uiid that tho subject-matter 
eaete-liil ll.'i.tX.'O. Held, reversing tho erder of 
the District .1 udge. th.at the ajtpcal lay to tho Dlstriet 
C-.urt. .Sniir K.vvasji JI.vxciikiui r. Di.vsn.wt 
.Maschhuji . . . I. Ii. B., 22 Bora., 903 

100, .. Bombay Municipal Act 
(Bombay Act Illof 1888), us. 208, 209, and 
301 — Order if Chief Judyc of Smull Cause Coitrf 
yrautiuy Compensation for laud — Act XII of ISSS, 
s. 3 , — .in apia.al lies to the High (k.urt fn m a 
dii'i-si-.ii Ilf the Chief Judge r.f the Small Caase Cuuji 
uf I! mbay, gr.intiiig c; miU'iisati ai hi tho owner of 
land taken by ilie Miuiicipality iu cast) of a sit-iiack 
limit r the Jiiinicip.al .Vet, III of 18.88, sit. 203,200, 
ami .101. MuVICH’AI. CoMHtSSIOVKU YOU THE ClTY 

ov UojiuAV r. .Vunut Hl'Q . . 18 Bom., 18-1 

7. CEIITIFIC.VT1-: OF ADMIKISTUATION (ACTS 
X.XVII OF I8C0 AND VJI OF 1880). 

101. Act XXVn of 1800 and 

Act XIX of 1841— Order granting cortlflcato 
of poasosaion.— Tho erder gnmlhig a certilic.ato 
under .Vet XXVII of ISCO and directhig prsscssimi 
to ho given to tho ecrtilicatc-h-ildrr uuderAct XIX tf 
IS II, held not to be open to appeal or review. 
Jcsoa.v IvooNw.ui r. CouiiEE Bvjk.vth: l*i;nsii.vn 

[I Ind. Jur., N. S., 306 

162. Act XXVII of 1800— Order 

refusing to grant cortlflcato,— No appial lies 
from au order of a District Jmlgo refusing to 
gnuit a ecrtilicato under Act XXVII of ISCO. IN 
THE ilATTEIl OY THE I'ETITIO.V OP VlSHV.lA'ATH llAnl 

[7 Bom., A. C., 71 

103. Order refus- 

ing to recall cortifleato.— Xo appeal lies 
fnui an order of a District Judge refusing au 
apj!lii'atii)ii to recall a certilicate grunted by him 
under Act XXVII of 1860. lx the it.vtteu op the 
rKTlTION OP N.veuk Peushad. Xahhk Pehshad 
r. liALEA XiiYA Lale , I. L. E., 6 Calc., 40 

[0 C, Ii. E.. 388 
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APBEAIi — eon<<nttf J. 

7 . CEBTIFICATK OF AnulSlSTBATIOX 
{ACTS XXVII OF l&GO AKD VII OF 
1669J— ctMfiHuetf. 

1S4. Order as to 


High C'uit. Baveeuacuhb MooEriusR r. NO- 
AMBtra Basebjeb . . . QW. R, 376 

166, — Case trans- 


APPEAli-— cQn<«iiii«^. 

7. CF-RTIFICATB OP ADMINISTRATIOJI 
'(ACTS XXVII OF 18C0 AXD VII OF 
iS89) —eonlinued, 

h»d granted a mtiScato under Art XXYJI tf ISCO 
appe^cd to the High Court and prayed f&r a 
fresh certificate, on the ground that tho Dirtnct 
Cotut should net ha\e m^o the grant of certificate 
eonditicnal upon her gl'ing security to anrther 
persons — Held that no appeal lay to the High Court 
lu the case. XauBaxai ErvwAB r. Raouubabsi 
Kithwab , . , L L. B., 9 Aa, 331 

171. ^ — Order of Dis« 


of 1868. freni the file tf a Judge to that of a Subor* 
dinaVo judge, the (irdrr of the Utter ia appealable to 
the Court if the Zillah Judge, and only specially 
appealable to the High Court. FtJtn KOftSKK c- 
TCBEtlDTics Ali Kbah , . 13 W. B., 396 

166. Enquiry or 

otnissioa to make enquiry.— Auappc^hesfrim 
the result of an enquiry or tinisswo to make an 
enquiry under Act XXVII«-£ 18C0. Tabimbb Ciiobm 
Bbouuo t. BotiA Soosbcbeb Dossbb 

VT. B.. 3ia 


sicority IS insufficuut. ilon ilohtnee Dauee v. 
KheUer Oopal /'ey, !• L H , J Calr , 127, referred 
to. Lbcas 1'. Lucas . L Ii. B., 20 Calc., 245 

' S % . .* 


CL L.’e.. 1 Calc., 127 
34 W. B.,362. 

Ix inE UATSEE OE Bocuctr 

ILL.B.. I AIL, 287 

•I . 


or Act I'il of 1889. Alta Sookbabi Dabi r. 
SBiXAin Saha . . L L. B., 20 Calo., 641 

173. SB. 6 and 16 


1. L. J?., / AU; 2S7, f.lhnei tbb matte* 
or TUB PETITIOX or FADDO hU.'OlABl Dasi 

[L L. IL. 3 AIL, 304 

Rat hlOHlHEB CBOWUbBABI t. plxo BUiSDBOO 

CnoivjuiBT . . . .17 W. 668 

160. s. 6— Order 

for security.-' An appial will lie under s. C of Act 
XXVII of 18C0,Ui(re1y forthepurprseof laryingtbe 


" CLLl'a,'l8Ma<£’,”l^ 

174. B8. 9 and 10 

—Order for issue of certiBcate subject to 
security being giTCQ.— Ou a contested application 
fur a succession certificate under Act VII of 1889, an 
order uas made for the issue of the certificate on 
security being fnnnsbcd by the applicant. The op- 
IKNite party preferred an appeal againit the order . — 
I£«td that the appeal Vias maintainable. Abita 
P iLEAi t Tua^oaumab L L. B., 20 Llad., ^42 


to security. Sooaea r. Rau Scua 2 N. W., 148 
170. "Fresh cer- 

tificate — Appeal lo High Cturl . — ^Tlie fred* «r» 
tifimtc contemplated by s 6 of Act XXVII c£ 18C0 
means a ccrtificuto granted to a penoa ether than the 
persoa to whiul tha first certificate -aa* granted 
IFhere, therefore, a pcrsju touhem the District Court 


._-.u_.-pB.— j . — e— .-B.,u.A»af not anorurr 

"granting, refusing, crrercking a certificate” within 
the meaning cf a 19 of the Act. and that, therefore, 
no appeal would lie therefrom. BiuoTrA>j r. Max:«I 

Laa . . . . L L. IL, 13 AIL. 214 
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V. cKura'iCAi'i; ov Ai)MiK5‘'ri:.vnoN‘ 
(A< l-S KWll ov l^./} ANlt vu uK 

1 -...-,,4 -i'; ;,■ f, 

17U. ■ - - - 

f tj 

-- !!;<? 'i l.-wi'.u* -il’T*!!'' I 

:\r (-> r :i.r f» m;, t'viluiv 

Act(VIlu;' iU** j ti’. -I *.L: 

t!..' a’vA* V v* ■s'vUTity UT»4«r 

'J < { i!-'. Act. ///»'*? 

t;, t an i*rvi. r '* CJ r» i\uh'^f% i r r^, a **. ?ii- 

firat. ’* uUj;;:! iL-' i.i. nj v. r.»i.f t:.o A? *. an.l 

llisr\ :p,l ai'J-A .itii.!--. ii\.r v. ’/-i-v** 

A A. 4\ /7 hi:,. lit* 

r, LA:A:uv:ii> JivA.vi.A > . I. U IJ., lU Hoin.. 700 
177. •'— ' — ■ );3.'i.i./ 

c- --i tiU: lift t}^ .'ll j/f3ii'*V^/. -* 

Wliiri". '.•:» A.n Ajij iii'.’.S;.;! ur a %5v nf »'ii-- 

n'.‘,.!»r '.iic .''‘:i-K*»l ;» ,\» t(VU .f 

• r.t.'r ir-i.l*' th-' <'.j'?i'-.v a!.- 

.//r.’i ;!„A (!;i» vs.n a:; 3 nli r “ i c 

r>v, a cv5*.iS;r.i‘.*-“’ '.tivU’:!! tU>' 1 !U-j!i'ui.; ‘A ». 10 
(il lUc Act, aail iS.al tltucfili- aa alil“A! cwjiil.i lii; 

t!'.‘. n fC'-Ui. JJ '%.7 ii:j..i wMniii IjtS, /. /J 

.lU: ~IU lilocutij i'r. ui. Uauuv U^;-i l>.c.'->t r. 
ili:s;i:uut'.s‘ CufMiXv liv«.u"K 

[I. L. It, 25 Calc., 020 

17S. 5.1. 10 and 23 

--Order rolAuitig cuvtillcalo of hoirahip ••' 

Ilf ttihiH-j.i }'til I'/ - V r ieHf '. — .\i> 

oj-l^cd !)fi fr\,ia tiu’i.r.Uraf a lii/.ru-: rctiri;'..; 

In araaS. a c> r'iiic.*,t>? uf luirjtijt nti'I.r It-rul-tl ai 
VUI c.f lb-7 i'j' \irttic uf thn SiMvUi a.i ,.x ». uf 
tho Succi.vsjuii Cirtu‘.c.jtc .let (VIl <i: l!-S'.t), .fAVi;;:- 
xr.vi. r. K.taiit or tuj: Dinratcr Ou’ur or I’oo.n.v 
[X L. H., 13 Botn., 7-13 

179. — Oniff rr/ufiu-t 

ctrtificaii i.f hcirj'iip — liuvil.i’i Ilfjn’ntion- I'Jll 
of 1S2T . — An appeal UtA !'r>i:n an colir refusin;; t.i 
prant a ccrlU'calc of Ucsruliip niult" It pulatiisn vm 
of IS:J7, by viituo of «. 10 of tl-.i’ Sr.coi nion Certi- 
ficate .\ct (VII of IbiO). ItVSGCJAI r. .VUAAI 

(X. X. It, 19 Bom., 399 

S. COST.-!- 

180. Diacrotion, Exorciso of— 

Act VIII of ISj'J, 1 ,. lt,7, ISO, 103, l‘.'6.-~JIfl.l 
(MAcruHUSOK, J., eliubting) an apju-al will lie on 
a mere qiutticn cf ceds. '^Unipiwm Lai, Itor r. 
SeSDAS BIBI 

[B. X. It, Sup. VoL. 490 ; 8 W. It, 187 
See Dowcstt r. AViis; . , 1 "W. E., 622 

18X ____ Decree eajorc- 

ing aicard. — Held (by LocH, J.), with reference to 
the lull Bench ruling Uridhari Lai Hoy v. 5ii:of<jj- 

mbi, b.l.ii., Sup. Voi.,-m.-c ir. it, iS7, Uat 

an appeal lies, on the peint of costs, from a decree 
enforcing an arbitratiau award. Kuop.v. Bckah r. 
IfowiA Besau ... 14 "W. E, 266 

Coiilrrt CoLXECToa OP Dacca r. Kaiiala Ka>'t 

Mookeejee 2 VI. E, 33 

Cnooi'i Lal Hisses r. 1 ’axeoo Deo 6 "W. E, 19 


, A I'PtlA X ■ e.,..;, 

; -S. 

; lixr.r. r. t,t’eituv;f Dn.-x Xaeas.'c iJo'tr 

> (6 W. It. It C.. SO 

1 ilooro'ij L A., 470 

; Ai-iiCEBtr >u r. Kcmiva I.A!. Moir.ur;,- 
! ' (7 \V. E. 203 

j 132 , —• AV A/e.— ,V 

; tig'.iiir .vpp -il in rcijkvt i.f C ’lte aill n-.l lie v.hiri! 
ji If r.if" aii'l di'ctti i; n hivc I'cen <'S<rvi*';‘l 
< ti the pitl > : tlu' net btl hr.’Mi i.vcidtAaj 
’ r. Un \A A?«i;' tr 7 ,’a-ijTA ‘ in.tA 

[3 Bom., A. C., 100 

' l.r. !nn-;e Ba-.j I.'mjuj r. War.-o;; 

I tW. It, 180-1. 143 

; 133. — - — — ,\s a gdural 

i ri',.*, a.‘! apj-.a! in of c-i-te will oiily l.e enttr- 

'■ t,ti;i;ti iu I aw* in Ml'iicu sin di'cri ti. n Jn-i Imn fairly 
1 e\ea-i,.,l lij’ ii V'u’ ipn-ti 'ii. .and tl.,.- ihci.ASvU if She 
. C.-sKt i « 1 -c lisi p.“ (.netJt'J n/i il Jn.'-Jjlc < r minppr,.- 
■ !..n»; 11. \Vii‘.re 7 f If CA,'’ -vut d(t, r..ti n have 
.1 v\,iii,->..d, v,'> apj-ial in rvipv. t „x irv.s ilv nld 
i i.o ait.Hid. .vr.il the i}uiiti',n nliitl.i r »ue!i ilivcretii ii 
1..1A !.,.,n Wilt i-r ill t iireii. d »h nld mi ho cut. 
t.uli.il. KsslIAVSiAU KilSallh'A Jeisllt r. BlIAVANJt 

ni;.- Babaji . . . 8 Bom., A. C., 142 

181. Where im .vppial 

is niAilc 3,-ahul the judginviit p.i.d.d on the »ii!ijicl- 
nait'cr e f the suit, the liiicreti.'n.iri p .m r of .»4Mi./ing 
c sti given b\ <t, IS7 of .Vet VIll i,l l,S,V.l should n t, 
nnlen in .V Very excei.ti.4i.il raxc, i.u iiieerfvrcd nith 
hy the. .Vpj.iUjtfl O.iitt, Kt’s.'i‘CsVAnjAvv.As.‘ r. 
N.o.’it vavva;.' .... liind., 74 

185. Order inA-olvliig matter of 

pcinctple.— l iu.ngh tin* diatributi m of c..t» w, 
under the* Ciiil I’r. cidnrc Code*, a matter within the 
<ii>eretl>n '.f the Court, yet there! m.vy be circum- 
stance* eehich will justify an appeal up.ii tv nicro 
quvali n (f cc.st». CUIXIIEAVIE aliat Kc:e-ATSI 
.VJtJlKD KesVA r, lECSt.V.SOU Vimr, lv.V.VSr.VMATlt 

JIaji. .... 3 IVInd. Hep., 279 

DaNTi i.rui Nauv.va’a Gaaapati llAgr Gael’ r. 
Saucppa Ba4i; .... 3 Mad,, 113 

180. -Vn appeal will 

lie on tV que‘>tmn of ce.sta where a nutter of principle 
is involved, .SucUnTAEl' or STATE TOE l.SDIA Vi 
CoL'SCIL r. .MaUJCAC HOiElS Ivii.vs 

[X E E, U Culc., 369 

187 . — Order ia dis- 

crettoa of Cojerf — Special appeal . — Wlicn a ques- 
ti-.n of costs is purely iu tlio discretion of the lower 
Court, no appeal will lie t but when a nutter of prin- 
ciple is involved, an appeal will lie. Wlitre .1 was 
sued up'in tliO alk'gatiou that he had instigated his 
co-ilcfcndant B to refuse to deliver up n drcninent, 
for tho recovery of which the suit was brought, and 
where no relief was prayed as against A, but tho 
lowc-r Courts awarded a decree iu favour of tho 
plaintiff directing ,-i to pay lulf tho costs of suit, — 
Held that tlic qurstiuii was one of principle, and 
that a seernd jippeal lay to the High Court against 
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appeal — cotili’iiied. 

8. COSTS— coii/i’jiufif. 

tho decree directing J. to pay such ccets. Bcnwa&i 
Lall i". Cno^VDSRT Deup Kath SiNaii 

' [L L. R., 12 Calo., 179 
183. ' Exercise of dts~ 

eretioa of Court as to appoHiorneent of costs —An 
appeal as to costs uill lie from an appellate decree 
Mhen tbe Conrt bas exercised its discretion as to ccsts 
arbitrarily, and not accord'ng to general principlra. 
Khooda Ba\sh v. Elahee Suksh, 1 S D X. TFi 
(titil), p. 235, and Asia Earn T.^as’kmttrr Xiass, 
Agra, P. B., SO, followed Datilat Ram r. Ddboa 
Peasad . . . I. Ii. E., 15 All., 333 


APPEAlr— con/inued. 

8. COSTS — concluded. 

EarsnAL SASAsair r. Pcxajt Cdaoji) JcsBrpji 
[L L. E., 22 Bom., 164 

193. Party improperly brought 

oa the record as representative of deceased 
judgment-debtor— C«c«/ Procedure Code, st, 3, 




tho Appellate Court. Oridkart Eal Bog v. Sundar 
Bili, B. L. B,, Sup. Pol., 406, Banckordas Vtlkal- 
das V. Bai East, I. L. B., 16 JOom., 6T6,kniDaulal 
Bam T, Bvrga Pf asad, I. L. B., 15 Alt., 033, re- 
ferred to, TABA Paosnsofo ilCMABJEE » Satsiu 
CHAKCa* SiEOU . . . 4C. W. N., 90 

190. ' — ■ — Appeal as to 

eoitf^Alteratxon of lower Court’s costs on ap' 


[I.L.E., 17 Calc, 620 


.of jusisdiction, aud oidcrcd tho plaintiff to pay a 
separate set o( ecsts to each of the defendante. The 
plaintiff appealed to tlie District Judge on the 
P’onnds, first, that the Snbcrdinate Judge bad juris- 
diction to cntcrtaia the plunt : and, secondly, that the 


[L L. B., 10 Bom., 241 


102 . • 


' Appeal 


to 


eoits—Cicit Procedure Code {XIV of 18S2), 
St. 230, 540, and 568— Error of lower Court under 
mtiapprekenixon of fact and law . — WTiere the 
onginU Court has made an erroamus order for ccste 
under a niisapprehinsion of fact and lair, an appeal 


en the qoestion of crsts-alone. Bisnsie Ratal r. 
Base op Ufpeb Ihbu . L L. E.. 13 AIL, 290 


Appeal 0 * Malfof the imUtution.—A suit hsTing 
been instituted under Belinous Endouments Act, ^ 
1863, s. 14, bond fde in the wterrsta of a Hindu 
temple, the plaintiffs desired to nithdrair the suit 
with libcity to sue again and an order w as made per- 
mitting them to do ao and directing that the orsti bo 
paid from the funds of the institution —Held that 
no apjKtO lay ag^st the order as to ccsts. Rama- 
KUsOOB Dossjl r. SniEAiroA Chaelp 

[L L. B., 21 h£ad., 421 


la aociilaty to the order. Bauissex Disa v. Lncit- 
toroT SiHon . . . L lb E., 8 Calc., 91 

198. Beturn of plaint— Jan’s- 

da'cttois — Cods of Cfcil Procedure, le. 15 and 57, 
—On the bearing of a snit in the (^nrt of first 


plaint ought to bare been returned to the plaintiff 
for prcsestatioa in the proper Court. The dtfen- 


[I.L.E.,12Calc.. 271 


LL Ib E., 16 Bom.. 676 
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APPEAL — coiilinuetl. 

9. DECREES. 

107. Order returning pluint — 

Civil Procedure Code, 1S77, s. o-lO — Decree, Form 
of. — Tlio plaiiitilla, the widow, and son, respectively, 
of 17, deceased, elaiincd iunuoveablo property inherited 
from liis father by F, and also iiTimoveablo prr- 
perty which bad devolved upon 27 from his brother, 
who had predeceased him, and mesne profits rf such 
properties. The Court of first instance, finding that 
the claim to the fcrnicr property was admitted and 
that to the latter was not denied, but resisted as 
barred by s. 13 of Act X of 1877, and hrlding 
it not to bo so barred, made a decree returning the 
plaint to the plaintiffs that they might, after correct* 
ing it, file it either in the Revenue Court in regard to 
the profits of the former property or in the Civil 
Court for possession of the latter properly. ITeld 
that, although the claim of the plaintiffs was not 
either decreed or dismissed, yet as the right and 
title asserted by them to such gropcrtica was impli- 
citly recognised by such decree, the defendants were 
entitled to appeal from it. Beiiaiii R(iao.i.t d. 
Begaji Bibi . . L L. E., 3 All., 75 

108. — Order dismissing a suit 

— Civil Procedure Code ('ISSSJ, ss. 2 and 13S 
— ‘‘Decree.^’ — An order dismissing a suit under 
s. 136 cf the Civil Procedure Code (1883) is a decree 
under the definition contained in s. 2 of the Code, 
and as such is appealable. Mansinoji v. Mehta 
Hahihabbau Nabhaebau 

[L L. E., 19 Eom., 307 

199 . Order dismissing suit as 

not properly brougRt — Right of appeal. — The 
plaintiffs in this suit claimed, as the beu’s of G, 
possession from the defendants of certain lands 
■which G had mortgaged to the defendants, alleging 
that the mortgage-debt had been satisfied from the 
usufruct. The defendants denied the title of the 
plaintiffs to redeem, asserting also that the moitigage- 
debt had not been satisfied. The Court of first in- 

- stance bold that the plaintiffs were entitled to redeem, 

• but dismissed the suit on the ground that the mort- 
gage-debt bad nit been satisfied. Seld that the 
defendants were entitled to appeal, the case of Pan 
Kooer v. Bhugicunt Kooer, 6 27. W., 19, not being ap- 
plicable to this case. Raji GhoIiAsi v. Sheo Tahab 

[L L. E,, 1 All., 266 

200. Right of ap- 

peal. — M sued K and P to enforce a right of 
pre-emption in respect of property which he alleged 

' K had sold to J. K deuied. that she had sold such 
property to J. J set up as a defence that Af liad 
waived his right of pre-emption. The Court of first 
instance dismissed the suit on the ground that the 
alleged sale had not taken place. J then appealed to 
the High Court, making K the respondent. JBCeld 
that neither the appeal from the original decree in 
the suit nor the appeal from the appellate decree 
therein was admissible. Jtjuna SuraH v. Kaka- 
BTTNNISSA . . . I. L. E., 3 All., 152 

201. Order ou death of party 

— Death of sole defendant — Survival of cause of 
action — Legal representative — Civil Procedure 


APPEAL — continued. 

9. DECREES — conlinued. 

Code, Act -Y of 1S77, is. 363, 372 — Limitation Act 
( XF of lf,77J, sell, ft, art. 171h. — In a suit for 
the recovery of land against* a solo defendant, the 
latter died before the hearing. Sixty-three days 
after the death of tbo defendant, the plaintiff applied 
to the Court to cuter i n the record the legal represeu- 
tativo of the deceased defendant. On the 22nd cf 
November 18S0, the Court rejected tlio application 
under the provisions of Act XV of 1877, sch. ii, 
art. 171A, and ortlcrcd the suit to abate. On the 
Siime day tbo plaintiff applied to the Court to set 
aside the order directing the suit to abate, but this 
application was also rejected on the 20th of Septem- 
ber 1881. On appeal to the High Court, — Deld 
that no appeal lay against the order of the 20th of 
September 1881. Bekode Moiuni Cuo\vt)uuani 
V. SUAEAT Chunbeb Dest Ciiowdjiuy 

[L L. E., 8 Calc., 837 
10 C. L. E., 449 

202. Order treating as a nul- 

lity order made without jui'isdietion— 
Civil Procedure Code, 18S9, ss. 102, 703 . — There is 
no appeal from the order of a Principal Sadr 
Amcen setting aside as a nullity the order of a 
.Tudgo who, actmg for him in his absence, had ad- 
mitted an appellant as legal representative of the 
original plauitiff, who had died pendente Hie, the 
Judge having no jurisdiction to make such substitu- 
tion. Bipbo Cjicndeb j oobea j V. Ra^ilochu.v Deb 

[W. E., 1864, 121 

203. Order refusing, decree- 

holder to execute decree against legal repre- 
sentatives — Civil Procedure Code, 1859, ss. 210, 
36d. — S. 364 of Act VIII of 1859 prohibits an 
appeal from an order made on proceedings taken 
under s. 210 of the same Act ; the rule applicable 
in such cases being analogous to tliat laid doyvn by 
tho Privy Council in Abidunnissa Khatoon v. 
Amirtinnissa Khatoon, I. L. R., 2 Calc., 327. 
Raygo b. Pogosb . I. L. E, 3 Calc., 709 note 

PoGosB V. Catohice . I. L. E., 3 Calc., 708 

[2 C. L. E., 278 

204. Order under 

s. 210, Civil Procedure Code, 1859. — Mo appeal lies 
from an order passed under s. 210, Act VIIl of 1859, 
refusing application of decree-holder to execute decree 
against legal representatives of the person against 
■whom the decree was passed. Lootfub Am Khab v. 
Sadpa Bbot Pebshad . "W. E., 1864, Mis., 36 

295. Order refusing to issue 

notice to representatives — Civil Procedure 
Code, 1859, s. 217. — No appeal lies from an order 
passed under s. 217, Act VIII of 1859, declining 
to issue notice as against certain alleged legal ' re- 
presentatives of an original party. Sohudeab. Roy 
KamhaSahoy . . W. E, 1864, Mis., 23 

206. Order directing suit to 

abate — Civil Procedure Godei ss. 2, 366,-588 718)- 
— Death of plaintiff-appellant . — An Appellate 
Court rejected the application of the legal reprer 
sentatives of a deceased sole plaintiff-appellant to enter 
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APPBAI* — contxnved, 

9. DECKEES— eon^timerf. 

Lii name in the place of such appellant <m the record, 
on the gTimnd that such application had act been 
made within the time limited by laWg and passed an 
order that the eviit eht nld abate, ileid tl^t the order 
of the Appellate Court, passed under the first pan* 
being appb* 

hicha second 
■ .liUAD Ata r. 

hlAXA JlADAH Laii . . L Xh It , 3 AIL, 844 

207. Abatement, Order of 

—Civil Proetdurt Code, t. 366 — 1-egtil repre- 
iren/nfive of n dfrented. Ontssioa /o itntifv //V. 


’ [L li. B., 10 Bom., 220 

208. i - • Ordei Xorolxtle" 

nent of «ui<— -C<vi^ Pfoeeditrt Code (ISSi), s. 3C6, 
—No appval will he fn m an order under the first 
paragrapli uf a. 806 of the Code of Civd Procedure, 
such cider ocithtr amounting to a decree nor being 
specifically appealable under a. .88. Jtkikajt Raof 
cAantfia V. l‘vi ehoiam, /. Z. Z., lO £om.,2!iO, diesen* 
ted from. Uavida Em c. All Ilcssy Kuak 

tLL.B,17AU.,172 
• See SCBBAYTA f. Saui:(asatyaq 

[LL. R, 18 2Cad..4d8 

209. Order dismiaaing appliea* 

tion to be brought oa the record as repre* 
sentatiTe of deceased party— Ctnl PioeeJure 
Code (18'2), et, 2 and 3T2 .—Ab appeal util lie 
frctuaii erder diainlaatiig an apphcaU’Si under s 372 
of the Code of Ciiil Procedure to bo brought upon a 
ncerd as rcpreaentatire of a deceased paity, eueb 
order being a decree witlua the meaiuug of t. 2 of the 
Code. Jkdo Maii c. Uaya Foasad' 

[1. L. R, 10 AIL, 143 


pcrijii nndcr s 372. Ciiil Procedure Code, to b« 


21L Order rejecting application 

by aesignees of Interest in suit to allowed 


suit was decid^ ex-parte to the dctnmcDt of the 
aiaignccs. Tho assignees filed a nicmoranduin of 
appeal, claiming that they wrre entitled to file an 
sppcal under the circumstancca set Litb in tbeir 


APPEAL,— con/i««r<f. 

9. DECBEE3— coniinosrf. 

memorandum. The Ccurt, apparently treatiug tbi'a 
memorandum as an applicati'jn under a 372 of the 
Code of Civil Frcccdnre, dismiesed it. Held that an 
appeal wonld Ue f ixm this order of dUmissal at feem a 
decree. Indo Halt v. Oai/a Ptatad, I. L. S., 19 
AIL, 142, f.>llowed. Mon Bau i. Kondau Lai 

[L I* R, 22 AU., 380 

212. Order refusing execution 

of decree simultaneously against person 
a • • • . 

«J 

A 


being a "decree " under 2 of the Act, an appeal 
lies against such erdrr, and the Appellate Court is 
bound to consider whither the lower Court has pro* 
pcrly exertikcd the discretion vested in it by s. 230 of 
that Act. CuEHA PzuAJi r. GnsiABiTAX Naramias 
IL I,. R, 7 Bom., 301 


was granted .—Held that an appeal by against tbo 
older granting the application. ASDUi Bahiuav r. 
Uabomih Kassiu • L 1* R, 21 Had., 29 
214. Security for costa, order 


a "decree" within the meaning of a. 2, frtm which an 
appeal will lie. Si&AJ*ci'UvQ r. KitAPlu HcsAiie 
CLL-R, SAIL, 380 
215. Order disallowing objec- 

tion to execution — Cinl Prorerfure Code, 1377, 
te. 2,246— Order t» erec«lio» of efecree. — An order 
iiia/la in the exccutiuii of a decree disallowing tbo 
objections taken by the judgmcnt-diUor to exctutiou 
of the decree being taken cut by a transfirrc by at* 
elgnment of tbo decree, being the final order In a 
judicial proceeding, aud tbtrefiro a "deerto" within 
the meaning of s. 2 cf Act X of 1677, is appealable 
under that Act. Thater Ptaead v. AAtan Alt, 
I. L. S, 1 AIL, C68, folbiwed. MuRU Bhab r. 
PuBSOTAx D as . • LI* R, 2 AIL, 91 


from y. The defendants claimed such land as own- 
ers, on the ground that it was included in a certmn 
j;aidtu which they liad prevvously puithascd at a sole 
in the execution of a decree against A', and they also 
claimed It ou the ground that they were lessen thereof 
under a Iruso from ,V, tbo term whereof bad nr>t 
expired. They also set up as a defence to the suit 
that it had Imu finally determined in a firmer suit 
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AFPKAL -ft u/. 

y. DKl’UKlvS •" couiint^f't. 

Vulwci-ij tUdiinUi 1 aiiil .V. uUtui llii’ jiUiutiiT rrj>rc- 
s<!itnl. surh l.twl Uii* inrluilitl i:i »ach ^':»r<Jva, 
nml !!ul i-. iuj ijiuiitly tlnir litli’ t'» »acli Uuii lU 
ta-iiuri c>.uM lull'.' qoisll aui in llu; >\stt. 

T)!i’ C'-urt i f Sirs' ir.'l.iSiCi' L'liii iis.iS i!!>;h liml via* 
u^{ if.cliuinl ill the ilfl'-iuLi!;'.’*' ;;iriivu. aivS tiay wtri' 
lii llio (,«iura‘ £ it, ’)vU tlwil ll,iy c. '.ilil U' t !>,' 
hr.'.n it, nstliiytvs.'c in Js s3j-»s! n ujjJ,,- Slv Imj,', 
Mliicli hill U( I i \l>iri «.?. arnl tl,,t ti’.v n'.ii jli n t 

HUcii l.vi\d ss'as i:;ciudt,i in 'Ik' jrnr.Iin, 

a!nt tiioy svi r,' Sin' omi, (,f it, un>!!'t -j.'.jfn. 

U W-ulo ii ili.crn' lUsJiu-ii’si: tlu' suit in t!i\ s,' 
“Oriiinil ti'.it tiic tUim iv nt 

lirtsrlit to (iisiuUnil.” Jfflii {StUiItiHr, J„ ili'isiit- 
ina) tli.it tlu' (Ut\f.‘Lviit» ucrc aitili'vl, x!u,i. r s, W 
( f Art X I'f 1 n 77- tn njii'vui fr. !!! sni-ii 
.L.icnu.v.v srtuviii r. .Mt'KA.v . 1, L. It,, 2 All., -137 

217. Order in osocution ■ f de- 
cree — cii'il t-uT. t’, .1, JH.’t'f. 

oSS CiJ — /.’-r ni/io.i tif i.'r.-f/t- -.{ jtj r it /, — 

.Ii7 Vlll t^C - i- 

lurr—'.lc/ I uj" i.sS>S. J, n. —'lliO ti t*rt rAtrutlny a 
ilseroo fv r tlu! nsni'A i,,f octnin 'miliiin;.! nuvir r.n 
enicr in llio vun'-'Uli ni uf *urU il -cri e tliut a 

li-.rti’.iv id a. i‘<rlni:i buiUiin.; sli.ul'i Sjo r.UKVi'il 
Iciiis; itifiiuli'il in tlsr i?. cru*. On aj'i'nil by tin- 
jsnljm. ut-Jcbl r, tin* Iv. vvc.- .Ipi^ilitc C urt, t 'l tin* 
ytiiiii btpUmbir 1.ST7, r-'VcrM.il eucii t ni.r. 
per I’iMls.-uS’, y., Oil b.v (be ! It.' f.'. xn 

thoi riliri f the 1. -ivcr.\;>li.iUtvC urS. tliV, I'u; [.-ninr 
Appillnlv (Xurt’* rnitr. i i iu^ within t)u- Jv < f liiu 
liitiiiiti,.!! ef ♦•ihvrev;” it! ji. 1' < f Art X "f 1S77. u.is 
sippraUldo unthr s. f SI >.f that .Vet, as 'veil as nsiil-.r 
Act VIII I’f 1S79, 111 tKi'.li>Un>lin_- its rrSKnl. in re* 
fcrcttec to s. 0 ef Act I t>f ISOS. The Tell iicneh 
ruU:t,J in J’.Vaiiir 1‘rits.nl v. . I'u in .l>i, J. A. A*., 
1 A!!., CCS, folliiUiii. HclJ, f'f STi'Atir, C^., 
disiiiifii)^ from the Tull IJc.'icit rnliii^ in AVol-cr 
Prorui/ V. .Minn All, that !i 5k'c>.tul .spjic.il in the 
cUhO would iirt lie. Un.V IJllGlMt r. Ivt.tH-rii-Div 

p. L. IL, 2 All., 7-1 

210. Order refualug to file iii 

CoiU't ngreement to refer to Jirbitmtion— 
Cicil yn/ccdufc CoAtr, IS77, ii. ttS, OAs — “ /rtn-.'-c.'." 
— -Held by the Tull lUncli (Ol.Dl'ir.LD. J., di;»iuliiia) 
Unit nu nniir rtfuaing to tile in C'lmri nn a.-reuiunt 
to refer to iirbitmtii'n is n-t app'.idable. JV,- Ol.o- 
VIELD, J., tli.nt sueU ail i-rilec is apiJvT.l.vble, nfonki 
2'eirai'i v. (raymi Tucari, I. L. I!., -Iff., -J~‘7, 
ilistinguishul by Src.vcT, C.J,, and full.uved by 
OlDriiXD, J. X'.VSU r. IJAKlIT.VWAlt SlSlllt 

[L la R, 5 AIL, 333 

219 . Agreomoat to refer — Cirif 

J’l-cccdiire Code, JSS'J, sf. 523, uiO — Deeftiun 
thereon ti a decree — lliyht of uitpeal , — III a suit 
to tile an agrcenieut to refer u matter to nrhitra- 
tvm, a decision was passed refusing a reference < n 
the ground that the acre* lueiit to refer was net proved. 
On the plaintiff appealing against such refusal: — 
Held tliat a elceision passeil under s. 52U of the Code 
of Civil Procedure is a decree, and an ajipeail lies 
therefrom undeT s. 5-10 of the Code. iJecLion <if 
OLBriELiJ, i7., in Daya 2Ciind v. Bokliluicor Siixyh, 


APPEAL - f 0X11x1X0'.!. 

y. IlKCUlilbS ■- c iaiiiiu' l. 

r. K.. S AIL, Xi3, appnvt-cL Oow' tir SlAOiTA v. 
{jijivijf llif.vnavA.v , L Jj. R, 22 ilad., 23P 

220. — — — Order rojeotizig meinoran* 

dtuu of nppenl .Civil I’roecdurc. Code, ji. 3, 
3 i/c/, 5y2,ii2J /Jf'-rTC.'*--,Vu erbr rejfCliiig.a nu- 
ni r»;;diim ■-£ npp.al a» larr-.i! by lirnitati .ii Is .a 
•'dier<e” witliin the iin-aniag os ». 2 of the Civil 
Pr.eidnre C.de. Cojr.xj v, lihn-jxriint 3i:iyft, 

tf'r'lly .Vi.,vi, AIL, I'iS and Ili.tn liuU.eX 

lit J V, II'., lid .Hi dh.iA, /. L. 11., 5 All., 233, 
dietinguidad. ItAs e. Ixlxyi.u Lit, 

[I. R R, 7 AIL, -12 

221. Ord'T directing accouata 

to be t-*'t”a -ifiri/ J’rxAxrdore Code, fiSy, 'J~- 

t .■.trrl' cA- r e c.rdff,.. In a ittit bra shareiif the' c- st 
uf a patty VI all built by t!ie p! iirsthTe, wh ’, and .via > the 
d<f<n>l>nl. litre adj tnin.-i.wuerae/ p! tut laud undvr 
i the <i ',»t'.in!>nt f r hnikliu.-, p rti m cf the aer-'c- 
( nout hti.iC tbit .ill lUsputii as t'l the c.«t .itei main- 
j t.nae.ci' i f ("‘."ty inilN iverx- f> he iitthvl by :hc 
‘ tJ.iV.mmtot .''un ey. r, v.h d, chl-u was t s U' !i;ul - - 
I .Ju'.’ge, Sciitr, J., i.n ll;h ILceniber 133d, d'-- 
I crtexl thit till' th'lhutlvul iv—a Ihible to juiv half iilut- 
1 I'vi:' sust) the tii vinnoiju tfiirveyi r raiglst certify t i 
i he line sVr the rcft, and this the ihfiitd,i!it was 
i c-.tli;l,-d t . i< t t.sT. ill thu r.ah.ul.i;i ri of vvhai iiia due 
i frill him. th.' c. »t •>£ :iuy u. rk or iiwt.riiK wliich 
J ;li.- ifi u.-nm. tit .^uneyir wight find had been con- 
\ tribiiint by him; r.ud the 0 . 0.11 vras t hereupon ad- 
j. uru..d 1 : r the eMtiiicati' i.C the (Ln-erumctit Sur- 
VtVi r. Th.' (i.'V* r.'im. tit .■furv.yt r .inbjuiucatly gave 
hi.v eirtiiic.'.te ws to the e st of the unused p ni a of 
ehc Slid vvaiL hut -‘.aUtl that oji She evidence bifero 
him he' tiu.i! le' to d, I'idc a.a 1 1 She omitrihlp of 
tU'.' fiiiiuiUti t'e>, itc., i f tlio 'rail. The c;i<e came on 
.vg.du bef rc siiiorr, J., 'vlii dieided ta t.iLe' evidence 
tn the p ints left uwiiltrnsiuevl b.v the Government 
.Survi’Vi r. SVilUisiis wire acc- rdingly c»,iniintd. 
iuid on lUb D.ceiui'ir ISSd the C'.urt disitl-.wid the 
f difenda.'it’s .'laim of sil-iff, and gave judgnicit for 
till' pUinti.T L r leilf the sum ccrtlii.'d by the Govem- 
r.),nl .■iurve.v' r as the c; st of the disputeii p irt of the 
v.alL The (hfeudnits appcalid. Held that the- 
die-rce of the llth DtceiiihiT lS-52 was not a decree 
j <r an “e rder dineiing accoaiits ti be taken” within 
I the ui.-.riiiig .s. 2 of the Civil Praudurc Code 
j (XIV < f 1532). and tiut tie; deftinlant.i, alth.ui;h 
t tiii v lud O' t tiled an app'i-A amiiiiit it within the. 
j pert -d ulluved by the Litoitatii;u jlct. were eu- 
litiisl fa appt-al ugaiiist it when iippealiug agiinst 
the decree if llth Dcean'.’cr ISSi. Covfwjr Lcd- 
i>HA r. hlun.Uiji Pl-vja . 1. R R, 0 Eom., 133 

222 Order rejecting zippsal as 

barred — CiciV Crucexlnre Code, ss. 3 nod 540 — 
Prerrxti.itioii of aypeul hryor.d tiirxc . — The plaintuTs 
cUhn to redeem certain lands was rcje'ctcd by a Sub- 
irdinate Judge on 21at December 1SS2. On the Ist 
Fcbniary 1SS3, thei plaintiiT, who was aa agricultnr- 
iat, prcse’uted an application for review to the Special 
Judge app'.iiited uiulcr the Dekkliau Agriculturists’ 
Ilelitf .\ct. Ili.i application iva.s rejected by that 
Judge, wlw) was of opitii u tlut the plaiutifi’s remedy 
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A^FSAD — continued, 

9. DECllEES— confinueA 


HOa appealable unclcr a. 540 of tbe Code. Baoud* 
Him GoPAi r. Niitr Katilui 

[I. li. B., 0 Som., 452 

223. Order allowing purchaser 

of decree to execute it— Cirtl Frocedare Code, 
1SS3, te, 2, 232, 241, — On sn application under a. 332 
<jl tUo CimI Proecdure Code the purchaacr of adc* 


a dccri'O uuder m 2 and 344 of the Code and there* 
ioio apuulablei aud a lecoiid appeal Uyllnrefrcm to 
tbo Dub Cuui-t. AtzAL r. Rau Kuuau Hhudba 
[1. L. B, 12 Calo., 910 


liad net passed a decree >Mt]ilu tUo tnanuig of 
tbo Civil I’n coduro Code, a. 2, and that plaintiff’* 
remedy aaa ovt by way of a sreund appeal, bot lie 
slrmld have prucicdcd under Civil I’roecdnre Code, 
I. 583. ClIQKABAlU Tiuvi I-. KARurrA Upavaiv 
[L la B, 21 Mad., 234 

Coutru DIMJESUBI CUATTDEr t, h'AyPt 

CD la B, S AIL, 456 

225. Order under s. 18 of Act 

XX of ^1863 granting leave to institute a 
suit — llmgal, P. and Attain Ctcil CourU 

Act Xdl of 13‘'7, t. 20 , — An order passed under a, 18 
of Act XX of 1833 granting liuve to institute a auit 
is n>ii a “dicrt'c” undfT the Civil IVcedurc Ode, 
tad is iiul an Bj>;icaUble irdir. lii a suit tc have 


APPEAL — ee»/i ji ued. 

9. DECREES— Msti’NKeif. 
tbo defendants removed frem the office of ibebaita of 
an eudnvtacnt. in wbicb, should leave to institute it 


an appeal lici fiom a decree or order of a District 


223. Order refusing leave to 

eue— XX 0/ 1363, t IS — Decree — Citil 
Procedure Code, 13S2, t 2,'~An cider tefusiug 
leave to institute a suit under s 13 of Act XX of 
1S63 is n<t a “decree” within the meaning of a. 2 cf 
the Civil Procedure Code, and is net appealable. 
Kazbm Ali t. Aaeu AU Kuax 

(XL. B, 18 Calc, 382 

l2> B» VstesATEgwA&A ■ X L B, 10 Mad., 88 
See AxosTUOra case X L. B, 10 Mad., 88 note 
Da&ps Da 5 oo Deoam i ■ Abooob Raumah 

[21 W. B, 338 

227. Order rajecDng plaint— 

Ctiil Proeedbie Code, tt 2, 53, 64, 442 — Decree 
toial it tncludet—H 443 of tbo Civil Pr.ee* 
duro Code nfexs to a CAse uliere the plaint on the 
face of it appears to Lave been died b> a peri'u who 
«a* a minor tt’hrre in a suit the plaintiffs described 
tbemscivc* as adults, and on thq objtcti.'n cf the de* 


minora, and was appealable as a decree within the 
incaniiig of s 2 of the Ctde. The wirjg "rc- 
jectbig Uio plaint" in s. Z aro not hinitcd to 
the coses provided for in ss 53, 54 Beki Rau 
U iicn r. Rau Lal DuCKni 

[L L. B, 13 Calc., 168 

S23. ; — Order allowing withdrawal 


fnab one,— i/e/rf that the order of the Appellate 
Conti was a “ decree ’* vvithin the nieaniug of the 
Civil Ihoccduro Cede, and aff‘)rJcd a proper ground 
of vcee.nd appeal to the High Court. Gaxoa Rau 
r.DATAKAU . . . XL.B.8A1L,82 
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APPEAL — continued) 

9. DECREES — continued, 

229. Order permitting with- 

drawal of suit— Ci«i7 l‘rocedure Code (Act 
2iIV of 1HS3J, ss. 3, 373, and 5S8, — An order niado 
by ail Appellate Court under a. 373 of the Civil Pro- 
cedure Code, giving permiBsinn to withdraw a suit 
with liberty to bring a fresh cue, is net a decree 
within the meaning of s. 2, and is not appealable, 
Qanga Ham v. Data Itam, I. L, It., S All,, 83, dis- 
sented frtin. Kalian Sin^U v, Lekhraj Sin/jh, 
I. L. It,, 6 AIL, 211, approved of. Jooodindiio 
Natu V. Saeux Sunduei Dkui 

[L L, E.. 18 Calc., 322 

Dick u. Dick . . L L. E., 15 AD., 169 

Rama Kissooe Dossji v. Seibanoa Ciiaueh 

[L L. E., 21 Mad., 421 

230. Civil Procedure 

Code (1882 f s. 373, — An order under a. 373 of the 
Code of Civil Procedure allowing a plaintiff to with- 
draw his suit with leave to bring another suit on 
the same cause of aetha is jiot appealable, being 
neither one of the orders specified in s. 588 nor a 
decree within the meaning of s. 2 of the said Code. 
Kalian Singh, v. Lckliraj Singh, I. L. IL, 6 All., 
211, and Jogodindro Kath v. Sarut Sunduri Debi, 
I. L. It., 18 Calc., 322, followed. Oanga Ham v. 
Data Ram, I. L. R,, 8 All,, 82, dissented from. 
Jacdesh Cuaudhei V, Tctlshi Cuaddhei 

[I. L. E., 16 AD„ 19 

Genua Mai v. Piebhu Lal 

[I. L. E„ 17 AD., 97 

231. Appeal from 

order setting aside the order of withdratval and 
dismissing the suit — Civil Procedure Code (Act 
KIV of 1882J, ss, 2, 373, and 3S8. — An order 
under s. 373 i f the Civil Pr cedure Code giving 
permission to withdraw a suit with liberty to bring a 
fresh one, is net a “ decree ” within the moaning of 
s. 2 of the Code, and is not appealable. If, however, 
such an order is appealed from, and the Lower Appel- 
late Court sets aside the order and dismisses the suit, 
then the order of the lower Appellate Court is a 
“ decree ” within the meaning of s. 2 of the 
Cede, and is appealable. Jogodendro Nath v. Sarut 
Simduri Debi, I, D, R., 18 Calc,, 322, followed. 
Abdtji. Hossein v. Kasi Sahu 

P. 1. K., 27 Calc., 362 

4 c. w. isr., 41 

232. Order rejecting applica- 

tion under Civil Procedure Code, a. 44, 
rule (a), and returning plaint— Proce- 
dure Code, s, 4A, rule (aj, and s, 2 — '‘Decree,” 
— No appeal lies under any of the provisions of s. 588 
of the Civil Procedure Code from an order under 
s. 44, rule (a), rejecting an application for leave to 
join another cause oJE action with a suit for the reco- 
very of immoveable property. - In a plaint filed in the 
Court of a Subordinate Judge the plaintiff claimed to 
recover possession of a house, together with some 
grain which was stored in it. The plaintiff applied to 
the Subordinate Judge for leave, under s. 44, 
rule (o), of the Civil Procedure Code, to join the claim 
for grain w'ith the claim for possession of the house. 


APPEAL —continued. 

9. DECREES — continued. 

The Subordinate Judge refused leave, and returned 
the plaint, with directions that the plaintiff should 
institute two suits for recovery of the house and the 
grain, respectively, in the Court of the Munsif. 
Held that the Subordinate .Tudge’s order was sub- 
stantially an or.Ier rejectuig the plaint on the ground 
that the plaintiff had joined a cause of action with a 
suit for recovery of immoveahle property ; that al- 
though this might have been a mis ipplication of 
s. 4-1, rule (a), of the Code, its effect was to reject 
the plaint ; that such an order was a decree with re- 
ference to the definition in s. 2, and was appealable as 
such to the District J ndge ; and that tlierefore a 
second appeal lay in the ciise to the High Court, and 
thixt Court was not competent to interfere in revision 
under s. G22, B-VNion-XN Singh v. Soehu 

[L L. E., 8 AD., 191 

233. ; Order directing commis- 

sion of partition — Civil Procedure Code, 1882, 
jw. 2, 356 — Decree for partUiott — Appealable order, 
— Where on Appeal Court made a decree or order 
directing a cninmissiou to issue elirected to an Amin, 
to make a partition of certain pi-operty into certain 
spccided shares and to alht the shares to the parties 
to the suit, — Held that sucli order amounted t ) a de- 
cree within tho meaiung of s. 3 of the Code of Civil 
Procedure, ami tliat, th jugh called a decree, it was in. 
fact an order in the terms of s. 396 of the Code, 
and was a proper order to make. Bepin Bbhaei 
MoDUCK V. Lae UoHDN CHATTOPADnAXA 

[L L. E,, 12 Calc,, 209 

234. Order in partition auit 

leaving proceedings to be taJeen in execu- 
tion of decree — Civil Procedure Code (Act KIK 
of 1882), ss, 2 and 396 — Order for partition in 
execution of decree. — An oiilcr under s. 396 of the 
Code of Civil Procedure declaring the rights of the 
parties in a partiti m suit, but leaving their shares, 
to be detenniued in execution of tho decree, is a 
“ decree ” within the meaning of s. 3 of the 
Code, and an appeal therefore lies fr m such order-. 
In the mattee op the petition op Biioea Nath 
Dass. Biioea Nath Dass «. Sonahoni Dasi 

p, L. E., 12 Calc., 279 

235. Civil Procedure- 

Code (Act XIV of 1882), ss, 2 and 396 , — The pro- 
ceedings contemplated by s. 396 of Act XIP of 1882 
are pr ceedings in a suit befoi-e decree, and in order- 
to enable the Coui-t in that suit to determine exactly 
the terms of that decree. Where those proceedingsi 
however, wei-e left to be taken in execution of the 
decree, the High Court, treating it as an error in 
point of form, and without deciding whether or not 
an objection, if it had been taken, would have been 
latal to the proceedings, dealt with the case in the 
same way as was done in Ggan Chunder Sen v. Doorga 
Churn Sen, I, L, R,, 7 Calc,, 318, regarding the fur- 
ther pi-cceedings taken after decree declaring the 
rights of the several parties as proceedings to obtain a 
deci'ee on further consideration. Where in a parti- 
tion suit an order was made in the course of such, 
proceedings by which the poritiou of some of the 
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AFFISAZj — continued. 

9. DECREES — ContlnneJ. 

< partiet to the suit was determined, but no deeUnUon 
was made of the exact rights of each of the parUts. — 
Seld it was a mere interlocutory order, and no appeal 
woold lie from it. bneb an order is not a 

decree within the terms of s. 2, Act XIV of 



of the parties and the property to be partitr ned, 
decides that the suit must be, decreed, as after such 
an order the suit could not he dismissed by the Ceurt 
by which it was made, and is therefore an order 
which adjudicates upon the rights claimed and .the 
defence set up ui the snit, and which, as far as the 
Court expressing it is concerned, decides the suit 
withio the definition of a decree in s. 2 of the Ciiil 
Procedure Code, 'and is tlierefere appeslable as a 
decree. Ddlect Gouo Koeb v. Uauba Dermiitt 
KoBS . . . I.X>.B.,.ieCal<A.403 


but reserving all other questions invclTcd in the 
suit i-^Htld that the decree was a proiuknal decree 
aud was subject to appeal, but that it was irregular 
lu form in that it should hare contained dcclaralious 
as to all the rights and liabilities which had been 
adjudicated on, and directions as to the aeciunts and 
inquiries rrmainlsg to be taken and made.. Ebishna* 
EABI AiXASOAB V. BAJAO07AXA ATTA^OAB 

' [L L. R, 18 Mad, 73 

' 238. Order declaring the rights 

of parties to a pnrtitloa suit In certain 


AFFSAli — continued. 

9. DECREES—eonfinited. 


an appe^ frr.m it being then barred by limitation.. 
BoLOBAU DeY s. BAXI CnUXTDBA Dey 

[L L. R, 23 Cole., 279 
239. — Order appointing commis* 

fiion to effect partition ^er prslimlnary 
decree— lu/erlocutorg order— Effect ^ not appeal' 
xngfrom order— CttU Pf£»ee<f«rs Code pS82J, se 2, 
244. and 591.— Held by the majority of the Full 
Bmcb (O’Eixeaiy, Macfiixbsoy, Tbetelyav, aud 
Baisbbjse, JJ.") that au order passed m a suit for 
partition, subsequently to the preliminary decree 
appointing a CLmmissiun to make the partition, Is net 
an order m execution, and, therefore, is nut appeal- 


Macleav, C.J., thought it unnecessary under the 
circumstances to decide the point. Jooopisbvby 
DsBBA V. SAlLAsn Cbuksba Labiby 

tL L. R, 24 Calo., 720 
1C.W.N.»374 


S40. Order directing accounts 

to be taken— Cisti Procedure Code(iS82J,te 3 
and 591 — Smt for dtuolutton of partnertitp and 


February 1S93, declaring the rights of parties hj a 
partition in certain specific shares, was a decree within 
the meaning of s. 2 of the Code of Cnil Piccedurr, 
and thmfrre appealable. Dk/Aiu Go!a6 Koer v. 


CummissLntr. On the 14tb July 1893, defendant 


tf defendant No. 1 and finding that he was nrt a 
partner, was right, though no appeal against the 
jwelimlnary ordir liad been filed within the period of 
limitatioii. Bisw'A Katb Cniki r. Basi Kavta 
Onra . . L R, 23 Calc., 400 

241. Order by Appellate Court 

remitting caae to Original Court to pass 
decreoupon award— Cicj/Proredurs Code f Ad 

ltiS2J, e.2 . — An appeal was prefrircd against 
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AX'rBAL—- r, j 

‘A DKFUKA'i 

a <!• rti'i' » f i« C'n;;itul C- iul lUst^U^ln^ A »«ii, i»si<i 1 
4U(! ll,t5c F- \ij5. fAJ.', 1 S f tJ.'ipurj* sus I 

k { ivUil 1 -) it. I 

Ftn-Uii.; ilat 'i.iH.: it ;u'. I’l' appliivl In j!;is i 

A j j'i Ut{ to !' fi ; t !>•' I x’l' to n;' itiati is, »:,ai!ut j 

I'l iitt ri'firrsil {Kit sijijiili.itl ;t to ll.* C,-i!fS | 

f- r iii'sji sa!, !i*Ji i'ai.* «-i« s’ii! }* iso!.';.; s ;j it* j 
ov.ii is'..’ f. n'.'.jp- i.iK .''•.ii .soji.i.s.lSy :i;i- t’li.r jJijUiiiti U ! 
« . 1 4 Siv.',.ls t. Uri^hiiJC' list t : t\ f. r . 1*0 to srKi* \ 
lt.s'.:t !i, .liiil I u li".U iV..' fss' t>! ■..-Vi s- >iV t ' tii.t I 
sir! it:at r wl'.li liitu ti t > i/.i AiiatsI nitS.iii i 

ii'vi,!-. iLiit. s'M till' {hs,- a-.iini | 

l.sil i!t ; i.iii *- n; ii!, t';.- orUt'ia! C f.{i {*u.il .m { 

< iilir ;Ki- r-i'- r-.l. .i!..! -./.t n'.ly tlrf A3*r\t f 

i.f till’ r.r'i iti.iS r. lUt.il tti'.K .'ti *, ‘.t U'.Ar. -x* | 

'll..' t)ri.;ir.il 1‘ '-it*. tKiriu;' is f tu-iidii li-..' tiC'nS | 
!"i tlu' Api' i'.it.’ (.’■ lilt I* ; I'.i ill . SI. tt -j,.:'.! t;* ; 
4*1 !i* l.il,4!i to t!:.' a*4,jti!, 1 sit ..ViT'ill'il. aSl ! l:. ‘ .tj'jvi. ! 
lati' C’lift p,',' -I'l! .i;i I nil f ilifu tin,; ti.. iviv t > Ki; ‘c.! > 
I'.wk i * t!ii' f. ij!:, sii'.h >rii. to Jua* n j 

(i n«A ill.'!*.’ i;i J44' nU:u''' '.lit!! ti.o a'.4Aiil • i tho • 
iiri itr.i'. r. iff / t liut 1 * liy s;ilti4t this i 

l4*t'ti»isiti ucil irvhr, Jii •.liii'.irh .v' it .js!. lUitfil t * » j 
tUi-fii' iiii.h-r tl'.ir I’M'. i'i. ;..i i f «. 'i i f thi: Ct'il . 
IVcciiur.i Oih-. Itiifiiiv.uv It.it MAUtv'.i;i{ n. Svstt 
l,Mt Sjh.v . . I. L. a. Ill Cidc., 173 

212. — Ortl'T tUiUtllotviiifi objoo- 

tiona by (li'JVndiint — r.ri/ i'r"'r'-»rf 

Si. ostJi Ci''!." \\‘hi-ri" a js fti ;ii (>{ th.' 
chiiiit MM.* liii-ilhiisul hy tin' linil Cotirt. aUiI th>: 
jiKVmliiT tipii.vUil to till' SnU riliiiati’ J\nti:i' {ti.st ihi: 
piTti' !! Ilf till’ ilii-rni ni.ii-h ri;fn»iit jatt i f !ii.» clAtui, 
nttil thi' ili'fiiiilatit ilUil 3 tisiii! miiiliiHi t>f objifti u* 
uiiikr !i. fsijl of tho Civil I’r 4"iilitri' C* A', the Jud;i> 
lUiTicil th*' jiUitiliff'ii ajunal unilili.s.illj'.vidthiidi'fi'c- 
ihiut’s ip'.ijicti'.ui ! — llfUt ill tiU .'viijvcil l>y tin’ ilrfcaihiat 
nv .3 pri limiiuvry i/iiju tit ii uhiii l.y the n*? adttil 
that IV scouiil innn.vl Uy fruiii i-i iminh <.f iho lUcrvig 
of till* Hulfiriiii’-vti’ Jui!;o cv.'i iii<.vll-j*44.1 thv* oirjifti..::* 

filial by thf'jijiiiili.iiit UiiJir j. otil of tin; C-ilc oi Civil 
Frciccdurc. t.i,\>'AI'.VTI r, .'{iniAUAMA 

rL L, a. 10 MiiA. 202 

2.13. Civil Procetluro Code, 1682> 

SS. 233» 211 ! — .lliijtimrn! uj' lU'rcf — i'nHiiit'J nf 
oj frods/Vr. — 'I'ho li lAr* ot 
iniccr4'0 for till' i!.vlo of mon^noul prninrty Ir-viiifcrrcd 
the hiiiu' t'l -If by iiivinwiciits which wero rvubu’nd 
lit a placi; whore u siuuU j>..rti..ii wily of the iiroptrty 
M114 situate. bubsvijuLiilly ,1/ trai!-ifom4l the Uccrv’e 
to ether ivn4...ti.i. ami the e-j-trmsfvroos .applinl, uadcr 
b. of llic Civil Procedure Ci.do, to liave their 
names substitutiel for tli'ise of tiie original decree* 
Ljldors. The judj;iiii;nt-dcbtor opiKsoil the applica* 
lion on the pronniLi tint J/’s name had not been 
biibatitutcd fur the nanus of the original decree* 
Lelders win had transferred to liitu. and tint tho 
trausCers to jli were inoperative, as tiie instnimetiU 
of transfer had not been registered at tlie pla ee where j 
the substantial cartioii of the inortgagcvl property 
vvus situate in aceorilance with ». t>S of the Uejjistra. 
lion Act (HI of 1877). It appeared that no notice 
lud been is.sucd to M under s. 032 of the CivU 
Procedure Code ; that he waa dead ; and that hi* I 


Ai'PJb'AL 

If gal r4prts.!itvtU'n ivvd t.il tivu ritiil a.* riiiiiirid 
by Uw. Tl..’ .vSi|ili. ati, ;t v-ia* alh.wi. J by the C‘ utt l 
!,ib.'jf if.’,'./ It.*' the ;.~..-,tt*r invidvid ijuoiiti- n* 
nfUiug l.i t'.i.i i! tho jartii* t l the ih.eria' ir l!i>ir 
fi p?i III iit-'.t ivt'* Mjt.iiti t/i-o ini'ivilji’g I'f s, dH (e) f'X 
the C.'S.V, and iLst ihes nt r all aTiiig the appliAvtini 
4*a», th, n f. r.', .A I’li'.'.Y with;;! tJic ihnniti n of *. A 
and is av .sjijs .^4 Ui tgAUt Lit. r. U.vf.v. 

IlAH .... I, U IC, 0 All., 10 

211. - ’ Civil Pcoccduru Code, ua. 

211, '111 — ./>.y;'io, ,11 h'i Citi!e:(i,r ia p.juj.rr jiiif 
- (‘osr,' ■_/<'<•», lU '.ici o/", I'j 

pt.jr.'iVa l.t jsif. - //s-i'if li.>t a O Ihct'.r 
ajipljin.; i !i I'f.Kilf of tiovi rniKont, nndir .*. -HI of 
Il.c Civil I’.SYid'lfe Ciih". f ■ r iKCuVifJ of C.nrt-fn* 
by aS’.ai-hnsfiit of a »;ms of nv noy piva' le uudir a 
ihcfv.’ til a pUinSi.'T suing /ii-i.*-/ j’ iopoWr. might 
be dfiuiiil to i.ivi' l.isii .a v.uty t-v tr..- suit in which 
the dicjii.' v,*j p.i.»i.v!. wi'.lvia the ineaning of s. ‘All 
(•■)*if till’ Ci'lc. .and tlat an .vJHHal woiiid, tin rt fire, 
lie fr.ni an <.*■]■. r granting juoit appiii'.vti n. Ja.VxI 
r, CiitJ-Lcroa vv AttuiAU vu I. JU Ih, 0 gllh, 0*1 

0 , 15 . glpplicrtlioit for pcrmiaalon 

lo (lUii .‘13 n p.auper— /.VjV.-f ion of iip}>lic,slion on 
t'.c yrmiiiif fdi.' it htS.i l<fi» t.-iMi/rnifn — ddl 
iViivfiiri’ tVdo, s. 0.~-l[<Ul ih.vt an trdir rejict* 
ing .in appiic.Ai-.n f.. r pormiviii'ii to s'Ue lu a pauper, 
and striking the Ciiae off till' Cwift’i tile on the ground 
tliat the uppiicu.’it liaJ proviouily withdr.iwu the 
appliruti- n and intind int.i a new contract with tiie 
doliUihint*, wav a •■dicTce" within the nu-uning of 
». 2 of tho Civil Pp ciduri* Code, and appcalal'U' as 
»uch. IJ.vbobo r. Ofi..v Kvau 

CL L. I?., 0 AH, 220 

210. Order rejecting etay of exe- 

cution — CtVi/ i'l'ixoi/aro CV.fr, ISi'J, ss. ii-l.'i — 
.-Vn oniiT by a lllitrict Jiutgi' utuiirs. 5 lii of the Civil 
Pri i'iduro Ci.de (.\rt .\"IV of 1883) ivfnviiig' to stay 
i'j4culi >u iv a ihono av dt ilntvl in s. J, and i* thiTefiTo 
oppiulaldc. Mr.-t.ut .Vliuftxt r. Damohau Ua.s 

p. In JL. 12 Bom., 279 

2 .p 7 — Civil Procedure Code, 33.2, 

6*1 — Disi.siiitil of 4 ni; fur lasujjlcitul Cuurl-fcf on 
p/ni.if— C’lWi/ i'tfs Act (ril of IS70J, s. 12.— 
The Court of lirit instance, bting of opinion tint tlie 
plaint Kire an in.sujlioioiit Court-fiv, and the pluiutiil 
not nuking gi';d_ the diilcicncy, diimisacd tlu> suit 
aftir nci rdiiig eviduiee, but without iiitiringiutothe 
merits. On appeal the Inivi-r .ippillate Court b.ohl 
that the Court-fco was suilioioiit, and riinaiided tho 
case for trial on the inorits: — Jleld thit the llrst 
Court’.* disjx's.d of the suit must be treated as being 
under s. G1 of the Civil Procedure Code, and was 
tbirefore ii dicrs'e within the inc-auiug of s. 3, and 
appvivU’ole as such, and tlut such apptd was net 
proliibitid.by 8. 13 of the Court Fees Act. AjooJhya 
I^ershail v. Guiija PcrslmJ, /. I,. H., 0 Calc., 24'J, 
ami Annataalai Chetti v. Clofte, I. L. 11., J Mad., 
20-1, referred to. McnAJiit.vD S.vdik r. Mchaumad 
Jax . . . . L Ix E,, U AIL, 91 

248. Order deciding point oflaw 

arising incidentally — Cicll Procedure Code 
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AFPEAJi—conlinued, 

9. DECEEES— 


lion on the ground of the cr.mproinise Laving bent 
obtained {com bLoi by fraud, and the Court below, being 
of opinion that the remedy of the judgmenintditor 
wat by aproceediug in execution, and not by a regular 
suit, ordered the caae to be tried on iti merits . — Meld 
that no appeal lay from sneh an order. Dmubt Lai. 
PcJiuiT V. Eedab Kath MoxucK 

[L Ii. R, 18 Calc., 489 
249. Civil Procedure Code, 1882, 


[L L. R., 13 Mad., 248 


order being a decree within the meaning of e. 3 of the 
Code. LisctAfTA c. Kabauuba 

Ct L. R, 14 Mad., 89 


an orJer is one determining a question in execution of 
a decree u ithin s. 244, and is therefore a decree within 
themcauiiigof B.Sof the Code. Xtnffayi/tx x. Xara- 
etmka, I. L, JI., ii Mai,, 99. and Hanjji r. SAaijt 
Marytvan, I. L. ,li,, II Som , 57, ciUJ. jAtcrA 
Pbasas r. Maiucba Pbabad 

[L la R, 19 AIL, 129 


lies, since the question is res jadteala between the 
l>artif8. ObbutatSA v. Vvcatatta 

[L li. R, 18 Mad.. 23 

253. Order absolute for fore> 

closure - 2Va»s/er o/ Proptriy Act (IV of 16S2), 
$,87—Sxteutton of decree— Practice -Cittl Pro- 
ctdurt Code, xt. 2, 244.— Tho order mentioned in 
87 of tho Transfer of Property Act (IV of 1SS3) 
is au order in cxcratiou of tho substantive f<wcctosure 
decree, and is appealable as a decrco nmkr a. 211 
read witli a 3 of tho Civil Procedure Code upon tho 
stamp payable in respect of such orders. So leU 


AFPSAli — eontiMued. 

9. DECEEES— oojj/iBBeif, 
by the Pull Beucb, Edoe, C.J., doubtiiig. IVhere 


IXI..R,12AlL,ei 

As to latter poi-tion, $ce Sabt Lal ts Sbikibdek 

[LI..R,U A1L,231 

254. — — Civil Procedure Code, s. 2 

— Decree, DeJimUott of . — Au order of a District 
Judge Klaming a memorandum of appeal to be pre* 
sented in the proper Court on tho ground that the 
lalue of the salt is beyond the pecuniary limits of his 
junadictinn, is not a decree withm the meaning of s. 3 
of the Civil Procedure Code. MAUABtB Sura c. 
Beoasi Lal . . . L Ii. R, 13 AIL. 820 


•I • I * j I • ■ • . 0 

regarded as a decree under s 244 read with s. 3 of 
the said C^e> Kitni Bau r. Maki Estr 

[I L. R, 14 AIL, 210 
266. — Transfer of Property Act, 

fi. 87, order under— Cml Proetdure Code, 
t$.2, 244<tad $22-‘SiiptrtHlendeMe of II\gh Court, 
— An Older nsder s. 87 of Act IV of 1883 extending 
the time for payment of the inortgage>Boney by a 
mortgagor is a decree within tho mcamng of as. 3 and 
214 of the Code of Ciiil Procedure. 1883. and an 
appeal will bo from it Au application will there* 
fore uot Ke under s. GS12 of tLxt Codo for reviiion of 
such order. BsnuiA t. KsrAL Itai 

[L R R. 14 AIL, 520 

257. Ordenrejecting ftn appeal 

Ctcil procedure Code, xx.2,BS2 — An intending 

appellant executed in favour of two v alula a vabalat* 
natna : it n as accepted only by one of the vaLilA and 
be presented tho appeal. The appeal was placed on 
the file by tho District Judge, but on its coming on 
fur dlspoesl before the Subordinate Judge, he held 


[X R R, 18 Mad., 286 

258. — Order under Civil Pro- 
cedure Coda (l^Eli rejecting memo- 

raudam of appeal on account of scandal- 
ous matter therein.— A memoranJum of apjical 
presented to a District Court alleged, inter alid, actual 
jortiality against the Judge whose decree was in qnrs- 
tKm. The memurandumwas retumedfor amendment 
cmthegronnilthst it contained language dlsrcspectfal 
to the Court of tint Instance. Tho appellant’s 
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APPISAIj— oo:iiuii(C(?. 

9. DECKKES — coiiiinticd. 
pleader preaeiitcd tUc appeal uiemoniiulum unamended, 
ataUug liowislie^lto rely in the appeal on tho paaaagea 
objected to, and asking that tiio Court would, if 
necessary, striku them out, 'I'ho Diatriet Judge there- 
upon rejected tho mcmomuduin o£ appeal under Civil 
Procedure Code, a. B'lJ. It appeared that the ohjcc- 
tiouablo i>urtious of tho mcuioramlum were sopaniblo 
from the rest x~J[eld that an appeal lay to tho High 
Court agiviuht tho older rejecting the appeal to tho 
District Court, ZAiitsDAii op J uni f, Hunnavya 
[X L. B.. 23 Mad,, 166 

250, Order dismiaaing an ap- 

peal for default — “ Decree,” Drjinitioit of — 
Cicil Procedure Coda I'1SS2J, ss. 2 aiid 556, — An 
order dismissing an appeal for default under a. 5u(j 
of the Civil Procwlnre Code does not fall within tho 
definition of “ decree” in s, 2, and there is no appeal 
from such order, Itmn Chaudra Dandiiran^ 

V, J/arfAfio Purushotlam iVfii.b, /, L. It., 16 liom., 
23, dissented from, JAO.VKNAXit SiNGit r. Buduan 
[I, L. E., 23 Calc,, 115 

260. ‘^Decree,” dc- 

ftiiilion of — Civil Procedure Code ("ISS^J, sj. 2 and 
556, — All order disinissiug aii apiical for default is 
uot a ‘'decree” within the definition in s. 2 of the 
Civil Procedure Code (1882), and no appeal lies there- 
from. Jagarnath Singh v. Pud/tan, I. L, It.. 23 
Calc,, 113, followed, ilfuiiiai rtli v. Hihal Chand, 
I. L. if., 15 All,, 330, referred to. Anwab Art 
r. Jappeb Alt . . I. L. R, 23 Calc., 827 

261. Order rejecting appeal on 

default in furniahing aecurity for coats — 
Civil Procedure Code C 1S32J, ss. 2 ami 519.— An 
order rejecting an appeal under a. O’lO of tho Code of 
Civil Procedure is not appcalahlo either as an order 
or as a decree. Siraj-ul-Ruq v. Khadim Hussain, 
I. L. if,, o All., 3S0, overruled. Lekha v. Bhauna 

[L L. R, 18 AIL, 101 

262. Appeal against order re- 

jecting an inaulBciently stamped appeal— 
Civil Procedure Code ("Act XI F of lSS2),s.2 . — An 
appeal petition, having been presented bearing an 
insufficient Court-fee stamp, was returned to the 
appellant. After the period of limitation had expired, 
it was presented again bearing a sufficient stamp, 
together with a petition that it bo received. The 
Appellate Court made an order refusing to admit the 
appeal : — Held that the order was not a decree, and 
therefore that no appeal lay to tho High Court. 
Venkatakavadu V, Bangayta Appa Bad 

[1,1,. R, 21 Mad,, 152 

263. Application for leave to 

sue in forma pauperis— Dcci-ee—CrDif Pro- 
cedure Code s. 409. — Held that no appeal 

will He from an order rejecting an application for 
leave to appeal in forma pauperis. Saldeo v. Gula 
Knar, I. L. if., 0 All,, 129, and Dekha v. BJianna, 
I, L, if., 18 All., 101, referred to. The Secbetaby op 
State pob India v. J ielo I. L. H., 21 AIL, 133 


APPEAXi— coiifuiKcd. 

9. DECTlEES-eoaof«</e(f, 

264. Decree on compromise ex- 

tending beyond scope of suit— Cui7 Pro- 
cedure Code (ISS’iJ, s. 375. — In a suit for thojiarti- 
tion of a zauiimtari tho parties cifectej a compro- 
mise in writing, which provided, inter alid, for 
Certain reliefs which could only have been given by 
tile Court in a suit based upon a different cause of 
action. Tho compromise was presented in Court, and 
a dccreo was passed embodying the whole of its 
terms: — Held thjvt an appeal lay against the decree. 
A decree tmder s, 375 of tho Civil Procedure Code is 
only final so far us it relates to so much of the 
subject-matter of tl:o suit as is dealt with in tho com- 
promise. VrSKATArPA Nayanih v. TniiniA 
X.vY,vNin . . . X R R, 18 Mad., 410 

265. Order dismissing applica- 

tion for removal of a trustee — Civil Procedure 
Code (1882 f s. 2— Trusts Act (II. of 1832J, ss. 53, 
60, 61, and T-l. — Xo appeal will lie from an order 
dis:uissing an application for the removal of a trustee, 
such order not being a “ decree ” witluu the mcaui:ig 
of s. 2 of tho Code of Civil Procedure and uot being 
otherwise appealable, IVliSON v. MacAfee 

[XL. R,,19 All., 131 

268, Pinal order in the execu- 

tion department— ^yjycafaife order—Civil 
Procedure Code, ss, 2, 510, 383. — An order of the 
District Court in e.xecution prcceodiugs limiting the ' 
recovery of incsne profits to throe yean* from 12tl: 
November 1SS7 is in tho nature of a final decree, 
as defined by s. 2 of tlao Civil Procedure Code, and is 
appealable under s. 510. Buor Indab Bauadub 
Singu f. Bij,u Bahadub Singk 

[L, E., 27 X A., 209 

• 10, DEFAULT IN APPE.U1ANCE. 

287. Order refusing to issue 

fresh summons after dismissal — Civil Pro- 
cedure Code, 1859, s. 110 — Order refusing to issue 
fresh suintnons on plaint. — AVhero a suit is dismissed 
under s. 110, Act VIII of 1859, upon default in 
appoariug made by both parties, no appeal lies from a 
refusal by tho Court to issue a fresh summons upou 
the plaint already filed. Loke Nath Sahoo v. 
TukeebSingu . . . Marsh,, 630 

238. Order rejecting applica- 

tion to sue as a pauper — Civil Procedure Code, 
1859, s. 310. — There is no appeal open to a pauper 
when his application to sue us 2 >auper is rejected for 
default. Where there has been no refusal under 
s. 310, Act VIII of 1859, the applicant may revive 
his application for leave to sue as a pauper. BnoJ 
Sisou V. Maha Koonweb . 3 Agra, Mis., 1 

269. Order dismissing suit for 

non-appearance after adjouu’nment — Civil 

Procedure, Code, 1877, s. 540, and ss. 102 and 103. 
— Nothing remained to be done in a suit except to 
hear arguments, for which a time had been ajipointcd. 
Neither tho plaintiff nor bis pleader appeared at the 
appointed time. The Court consequently dismissed 
the suit. Held that its decree ^Ya3 appealable under 
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l>iaEST OP CASES. 
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A5PEA.1j— ccH/inu«il. 

10. DEFAULT IN APPEARANCE— eowLnwA 
B. 540 cif Act X of 1877, and the Loner Appellate 
Cuurt should have entertained the appeal, and dis- 
IKised of it nith reference to the provisions of s. S65, 
and £3. 102 and 103 were not applicable to the 
circumstances. Ell Cm^ro f ifliui^Bi PBisin 

[I. li. B., 3 AIL, 292 

270. Citil Procedure 

Code, *«. 98, 99, 157, 168 —A District Itunsif itiuek a 
case ^ the file of his Court on neither party appeanng. 
.Subaeqnently, on an appheation by the plaintilTs, the 
case vtas restored. The order of rcstoratbn was 
reversed by the District Judge. Held {!) that 
the order to strike oJf the case was ittegiJ l (2) 


Af FEAXr — - conLaued . 

la DEFAULT IN APPEARANCE— con/i«K<d. 
Kishes CntniBEa Poteosotis v. Taba SIokeb 
CHo\n)HBAi!r . . 3 W. R., 4 

DcroBomBoo CmriiEBAJ r. Beuabee Lali, 
Mookebjeb , . .3 W. B., His , 23 

Uinoo Kqab r. Bahmak Kni^r . 3 W. R., 33 


1859, which only applies to cases of tnroluutary 
foilorc to comply with a Court's order. Soouai- 
MOHEE DoiSEB t'. GOOEOOrEBSAim Dl’IT 

CW. R., 1684, 176 


I. L> £; 8 All., 854, and Partah Sa\ v. P<tif) 
JTeekly NoUi, All., IS33, p. 171, referred 
to. AsLiXH c. BaianAist . L !<. B., 9 AIL, 427 


anil hiB pleader is an order under e 157' and its 
coDie<luential section (102), and not under s 168 of 
the Civil Frocedare Cede (1882), and is appealable 
hasiUAST Saoajibao Kbakcbbao e. Staro 

tL L. R., 20 Bom,, 730 


273. ■ 


• Order dismiselng appeal 


for default. — An appeal does not he from the order 
of a Judge dismissing an appeal before him for 
defantt of prosecotion.— AI abobes Ja^c e. Auee- 
Eirx . .... 17 W. R, 160 


[I B. L. R, P. B., 101: 10 W. R, P. R, 39 


CooUAB Chowmbt . . 2 W. R, 254 

EAU VAD r. UlSSESaCB BarTTACHAEJEE 

[2 W. R., Mis., 33 
Qsolau Uaboues Aeber r. Kooea Behabes 
Lau. • . . . . 5W.R, Mi8.,27 


[I. li. R. 2 AIL, 6 
— ~ — C » r«I Proi 


a actc<L and its decision could only be treated as a 


370. ■■ Civ^l Procedure 

Code, JS77, IS. 2, 5iO, 656 . — An order under 
s. 65G of Act X of 1877, disnussuig un appeal for tho 
appiliaat’s default, is not a "Qocree" within the 
meaning of a. 2, and is not appealable. ehi r. 
Faeib . . . . L R R, 3 AR, 382 


Jltuiammai 2*a\tn’ullahKhaH v. Z$%aH’*tlak Khan, 
I. Is. R., J4AII., 226, cited. Ram Chandra Pandif 
rang Kaxk v. Jfadloe PurtehoUam A'ail/ 1. L. R., 
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APPEAL — continued. 

10. DEFAULT IN APPEAEANCE-co«7;«Ke«7. 

16 Bom., 23, not followed. Mansab Am v. 'Nihal 
Chand . . , I. L. B., 15 All., 359 

28L Order dismissing suit for 

‘default of appearance — Civil Procedure Code 
(18S2),s.l02. — The decision of a Court passed under 
s. 102 of the Civil Procedure Code, dismissing a 
suit in default of appearance by a plaintiff, is an 
order and not a decree, and there is no first or second 
appeal therefrom. GiBKiNaoN v. Subbamamia 
Aaaae . . . XL, B., 22 Mad., 221 

282. Order dismissing suit for 

non-appearance of plaintiff specially ordered 
to appear — Civil Procedure Code, ss. 66, 103, 
107,540,388 (8) — Myection of ajpjilicatioii to set 
aside dismissal. — A plaintiff who had been ordered 
under s, 66 of the Civil Procedui'e Code to 
appear in person in Court upon a day specified, failed 
to appear, and under s. 107, read with s, 102, 
his suit was dismissed. He then applied to the 
Court, under s. 103, for an order to set the dis- 
missal aside, hut his application was rejected. Ho 
thereupon preferred an appeal from the decree dis- 
missing the suit under the provisions of s, 640. 
Meld that the plaintiff was not entitled to appeal 
from the decree dismissing the suit, and that his only 
remedy was by way of an appeal _ under s. 588 
(8) of the Code from the order rejecting the applica- 
tion to set the dismissal aside. Lai Singh v. Kunjan, 
I. L. M., 4 All., 387, refened to. Krishna Ear v. 
Gobind Prasad . . X L. B., 8 All., 20 

283. Order dismissing appeal 

for default — Pleader present, but unprepared to 
go on with ease — Civil Procedure Code, 1882, ss.556, 
558. — Where, when an appeal is called on, the 
pleader is' not absent, but is unprepared to go on with 
the case, the dismissal la a dismissal for default within 
s. 656 of Act XI'V' of 1882, and the appeal can 
therefore be re-admitted under s. 658. Bttldeo 
Misser v, Ahmed Mossen, 15 TV. P., 143, followed. 
SniBENDRA Nabain Chowdhuei u. Kinoo Bait 
Dass . . . . X L. E., 12 Calc,, 606 

284. - 7 ~ Dismissal of an 

appeal for default—Pleader unprepared to proceed 
with a case — Civil Procedure Code (Act dCIP of 
18S2 ), ss. 2 and 556 — “ Decree.” — On the day fixed for 
the hearing of an appeal in the lower Appellate Cpurt 
the appellant appeared by a duly appointed pleader. 
Tbe pleader applied to the Court for an adjournment 
on the ground that he had not time to fully prepare 
himself in the case. The Court refused to grant any 
adjournment, and dismissed the appeal for default : — 
Meld that the order of dismissal was bad. The mere 
fact that the appellant's pleader was not prepiircd to 
proceed with the case would not enable the Court to 
deal with the case as if there was no appeamneo at 
all for the appellant, and to dismiss the appeal for de- 
fault. Per Biedwood, J . — An order dismissing an 
appeal for default is one falling within the definition 
of a “ decree ” contained in s. 2 of the Code of Civil 
Procedure (Act XIA' of 1882), and is, therefore. 


APPEAL — conthmed. 

10. DEFAULT IN AB'PB.ABATdCB-concluded. 

appe.a]able. Eamchandba Pandream Naik t). 
Madhav Prbrshottam Naik 

[1, L. E., 10 Bom., 23 

But see Jagaenath Singh «. Brdhan 

' [X L. B„ 23 Calc,, 115 

Anwar Am v. Jabber Am 

[X L. B..23 Calc., 827 

Lekha V. Bhahna . X L. E,, 18 All., 101 

Watson & Co. v. Amrica Dasi 

[I. L, B„ 27 Calc., 529 
4 C. W. M., 237 

285. Order rejecting applica- 

tion for re-trial — Civil Procedure Code, 1859, 
ss. 119, 347 — Appeal heard ex-parte. — A special and 
not a regular appeal will lie from an order rejecting 
a respondent’s application for the re-trial of an ap- 
peal heard in his absence, Sreedhuechren 
Nrndee V. Jrogobpndoo Pare 

[W. B., 1864, Mis., 37 

286. Order dismissing appeal 

for default — Suit strueh off for default — Civil 
Procedure Code, 1859, ss. 119, 347- — Order striking 
off. — In regular suits, where a Court of first instance 
refuses to re-admit a suit, there is an appeal under 
s. 119, Act I'lII of 1859 i but there is no provision 
under B. 34'7 for an appeal where an Appellate Court 
has refused to re-admit an appeal struck effi for de- 
fault. Anontmors . 1 Ind. Jur,, O. S,, 49 

Frzzoo Khan v. Issre Chundee Siboab 

[Marsh,, 80 

287. 1 Order to attend as witness 

— Decree against defendant — Civil Procedure Code, 
1859, s. 170. — A defendant who has been ordered 
to attend and give evidence under Act 'VIII of 1859, 
8, 170, and has failed to do so, is not precluded from 
appealing against a decree in favour of the plaintiff. 
Khoekae Abdood Grbbooe V. Khoda Newaz 

[Marsh,, 568 

Kedaenath Bhrttachaejeb V. Keipa Eam 
Bhrttachaejee ... 5 W. E, 270 

288. Decree on de- 

fault of partg summoned as witness — Civil Pro- 
cedure Code, 1859, s. 170, — A regular appeal lies 
from the judgment of a first Court passed on the 
default of a party summoned to attend as witness 
under s. 170, Act 'VIII of 1859. Chrndeb Mohrn 
M ojooiiDAE V. Tbetooeah Bose 

[4 W. B,, Act X, 18 

289. Decree on de- 

fault of plaintiff summoned as witness. — The right 
of appeal is not kst to a plaintiff whose suit is dis- 
missed for default by reason of non-appearance as a 
witness, or when the appellant wants to prove that 
he should not h.ave been summoned at all, Lekbbaj 
Eot V. Brckband , . 6 W. E., Act X, 65 


11. EX-PAETE CASES. 

290. Order admitting applica- 

tion to set aside es-parte decree. — Where 
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APPEAL— 

11. EX.PABTE CASES— c<3n/t«tt#rf. 


to get it aside. Basqa. Boons CnowsHBT «. 
JoaocT SuBKOEAS . • .6 'PIT. H.| SOO 


aside an ex'parte ]ud^ent oa an appbcatioa 
presented after the period allowed by latr has elapsed, 
an appeal against that order will he on the gronnd 
that it has been made without jarisdlction. Kessat* 
BAM TALAD HIBACHAIO) t. BAMCBASBSa TBIMBAE 

ta Bom,, A. C., 44 
Toolseb Dosses r> Dooboa Cnno Paoe 

[IB W. E.. 176 
282, Appeal from ex*parte de« 


BABA PII^LAX e. Eauah’ , . 1 ^d., 189 

283, Order setting oelde ez> 

parts decree— Ct«d Proeedare Code, 1S59, $. 


decree, lltld that, >u so far as the Muosif had 
decided that the appl^tion wae la time, he did not 
come under a. 119, and therefore his order was 
not &D^, and the lower Appellate Court bad juru> 
diction to enquire into hie proceedings. BiUOLA 
SOO^T7BEB DaeSES «. KaLES KlsnSV MOrOOMDAB 
[22 W. B., 6 

ea 

D' 

go 

V 

farle, was rejected. Under that law, this order wae 
appealable. 'So appeal was, however, filed until 
October 1st, 1877, on which date Act X of 1877 came 
in force. Meld that the appeal was Inadmisuble, 
there being no provision in Act X of 1877 for suchan 
appeal. Iz IQB UATTEB 01 Jax Koeb 

[lC.Ii.B., 402 

295. Order setting aside ex- 

parte decree— Cicii Froetdtre Code, 1859,i.ll9, 
—A District Judge Is not competent to cntertaui a 
summary or mlscclianrousappeal from an ordersetting 
aside an ex-parte judgment. But where an ex-part* 
judgmeut has been set aside and a ludgmeut after* 
wurds come to on trial, and where a regular appeal 


APPEAL — continued. 

H. EX*PARTE CASES— coahimed. 


[23 W. k, 147 


for an order setting aside a decree made ex-parle 
against a defendant. fluT.m Si:^on v. LicnuAN 
Dab L L. H.. 1 AIL, 748 

297. Cicil Proce- 

dare Code, t. £$4 . — An appeal lies froni an order 
nude under a 53t of the Civil Procedure Code of 
1377. refusing to set aride an ex-parle decree. 
LcCEMlSAa VlTHALSAS t. EsBAInM OOSMAX 

[I. L. k, 2 Bom., 644 

298. Bafuanl tore-bear appeal— 

Cietf Procedure Code, 1877, tt. 560, 69t, 6i8— 


not appealed from the order refusing to rc>hcar thu 
appeal, &om appealing from the decreo of tba 
Appdlate Court. Raujas r. Baijt Nath 

[L L n.. 2 AIL, 569 

200, Order ex-parte directing 

attacbment m execution of decree.— An ap- 
peal lies from an ex-parle order directing attaciiment 
In execution of a decree. Zauiitsab or Sivaoiri 
v. AiiWAB Attaroab Sascu VtUAPAimiA Cum- 

ITAXILAUSUB V. daWAB ArTAXOAB 

[L Z*. B., 3 mad., 42 

300. Order against defendant 

*, 1877, 

• . ore Code. 

V . . . rte. If a 

. id flies ts 

. ex-parte. 

AKAKriiABAMA Patteb c. IIadiiata Panikeb 

[L L. B.. 3 mad., 264 
SeeLccSEtmAs VirnAUAS c. Ebbaoim Oosuax 
[L L. B., 2 Bom., 644 
and Ex-pabts Uosaxatila 

[LL.B..2mad„ 75 
30L ■ ■■ Cicif Procedure 

Cede, 1977, se. 103, 540.— Meld by Stpaet, C.J.. 
and SxRAiOBt and TrsBELn. JJ. (OLDriEnn auj 
Bbosiicbst, •77'h dlssentiug), that a defendant 
against whom a decree has been passed ex-parte, 
and who hat nct.ailopted tlie remedy provided by 
S.l<^ of the Civil Procedure Code, cannot appeal 
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from aucli decree under the general proviaioiw of 
8. 510. Lai. Sikqu v. Kohjan 

[1. li. E., '1 AIL, 387 

302. Application to 

defend refused — JSx-parle decree apainst defen- 
dants — Itipht of defendants to appeal without lakinp 
steps to set aside the decree— Civil Procedure Code 
(Act AT of 1877), ss. 101, JOS.— Pofciidants wlio 
put ill no appeavanco at the original hearing, and who 
have aubacquently been refn3e<i leave to appear and 
defend, aroat liberty, where an " ex-parte" decree lias 
been passed against them, to appeal to a higher Court 
without previously taking any steps to have the ex- 
parte decree set aside under s. 103 of Act X of 1877. 
AsnKTjEPosmssA V. LunAnEAOx 

P. L, It, 8 Calc., 272 
10 0. L. E., 602 

303. Civil Pro- 

cedure Code, s. 103 — Decree apainst defendant 
\tader s. 136 — “ Ex-parle ” decree. — A defendant 
failing to comply with au order to answer interr.vga- 
tories, the Court, under s. 13G of the Civil Pr,iccdui-e 
Code, struck out his defence, and proceeding ex- 
parte piissed a decree against him. Held that the 
decree could not be treated, in respect of the remedy 
by appeal, as an ex-parte decree, and therefore, under 
the ruling in Lai Singh v. Kunjan, I. L. E,, d All., 
3S7, is not appealable, but that an appeal would lie 
from the decree. Chu>'ot Lal v. Cuammak Lai 

tL L. E, 7 AIL, 169 

304. — — —“Appearance’* 

of defendant under Civil Procedure Code, s. 101 — 
Civil Procedure Cod^e, ss. 6d, 100, 103, 157.— Tho 
first hearing of a suit was fl.\ed for the 12th Decem- 
ber 1*183, oil which day tho defendant did not appear, 
and tho case was adjourned to tho 18th December, 
and, as the defendant did not then appear, a decree 
was passed in favour of the plaintiff. A vakalat- 
nama had been previously filed on the defendant’s 
part, and he had also objected to au application filed 
by the plaintiff for attachment of the defendant’s 
property before judgment. Held that these acts on 
the defendiint’s part did not constitute an "appear- 
ance ” by bim within the_ meaning of s. 100 of the 
Civil Procedure Code, which referred to an appear- 
ance in answer to a summons to appear and answer 
the claim on a day specified, issued under s. 61 ; that 
the decree was therefore ex-parte within the mean- 
ing of ss. 100 and 108, and an appeal consequently 
lay to the High Court under s. 583, cl. (9), from 
an order rejecting an application to set tho decree 
.^side. Zain-ul-abdin Khan v, Ahmad Eaza Khan, 
I.'dj.E., 2 All., 67 : L. E., 5 1. A., 233, distinguished. 
PheAstminisirator-Ceneral of Bengal v. Dgaram 
Pass, o\^B. L. B; 688, Bhimaeharga v. 
Pakirappa^ Bom., 206, and Bibee PLaloo v, 
Ahvaro, 7 W^S., 81, referred to. Per Mahmood, 
J • — That the Court on the 18th December seemed to 
have acted under b. 157 of the Civil Procedure Code, 
and, choosing the ffrst of the alternative courses 
allowed by that section,, acted under Chapter VII of 
the Code, and passed so, ex-parte decree under the 


APPEAL— coiiL'nwed. 

11. EX-PARTE CASES-eoiff/aaeif. 
provisions of a. 100 of that Chapter. Hiba Dai v. 
UIUA Lal . . . L L, E., 7 AIL, 638 

305. Order setting aside ex- 

parto decree— Ci«i7 Procedure Code (1832), ss. 
103 and 137. — No appeal will lie from an order 
inado xuidcr s. 157 read with s. 103 of the Code of 
Civil Procedure setting aside a decree passed ex- 
parte in default of appearance of tho defendant on a 
day to which the hearing of the suit had been 
adjourned. Jonardan Dobeg v. Eamdhone Singh, 
J. L, E., 23 Calc,, 733, rcfemd to, BuaQWAN Dai 
r. UiBA 10 AU„ 365 

308. Civil Procedure 

Code, ss. 100, 101, lOS, SdO — Appeal from ex-parte 
decree. — A defendant against whom a decree has been 
passed ex-parte, and who has not adopted the 
procedure provided by s, 108 of tho Code of Civil 
Procedure, can appeal from such decree under the 
general provisions of s. 510, Lai Singh v. Kuiijan, 
I. L. E., 4 All., 387, dissented from. K.VBurPAN 
r. Awatkouai . . I. L. E„ 9 IVTad., 445 

307, Civil Procedure 

Code (1882), ss, 103, SdO — Decree passed ex- 
parte through won-aiiendance of defendants — Order 
on appeal for re-trial da novo on ground that 
defendants had insufficient opportunity for being 
heard — Jurisdiction of Subordinate Judge . — 
The defendants in a suit for possession of property 
and an injunction filed written statements, but failed 
to appear, either in person or by pleader, when the 
suit came on for hearing in the District Munaif's 
Court. Evidence adduced by the plaintiff was taken 
and a decree p.assed in plaintiff’s favour as prayed. 
Some of the defendants applied to the District 
Muusif for an order to set aside tho ex-parte decree, 
which application was refused j and the defendants 
then appealed against the original ex-parte decree, 
when tho Subordinate Judge reversed tho said 
decree and jcmanded the suit for re-trial de novo on 
the ground that tlie defendants had not had a proper 
opportunity for being heard. Held that it was not 
competent for the Subordinate Judge to pass such au 
order ; that he could only deal with tho case on the 
materials on the record ; and that the decree of the 
District Munsif must be restored. Causbanei. v. 


SouEEs . . . L L, E, 23 Mad., 260 

308, Order against respondent 


not appearing — Civil Procedure Code, ss. 103, 
108, 5M, 660, 584 — Construction of Statute — dene' 
rat words.— Held by the Full Bench (Stbaight, 
Offg. C.J., and TxbeeIiX, J., expressing no opinion) 
that a respondent in whose absence the appeal has 
been heard ex-parte, and against whom judgment 
has been given, may prefer a second appeal from 
the decree, under the provisions of s. 581 of the 
Civil Procedure Code, and his remedy is not limited 
to an application under s. 560 to the Court wliich- 
passed the decree to re-hear the appeal. Eamjas 
V. Baijnath, I. L. E., 2 All., 567, approved. Per 
OiDEiEm, J. — ^There is a distinction between the case 
of a defendant in a Court of first instance and that of 
a respondent in an Appellate Court not appearing. 
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11. EX.PARTE CASES— tfoHfittJfrf. 
wilb reference to *s. 108 and 590 of tlie Code. 
Lai Sinjh V. A'un^an, I, L. E; 4 All., 387, and 
Ea\Bihet Eachasel v. Ealiiihna Abahhat,6 Sott., 
A C., 161, referred to. Eer iUnilOOD, J — The die- 


one of them must not be tahen as operating in dero- 
eatioa of the ether. Ajudhia Fbasab «. Balmu- 

Iaot .... LL.H..a A1L,G64 


309. - 


- Order admitting apDcal— 


■ Ex‘j/artt order.~An tx~parle cider admitting ! 
appeal is aubj^t to recoDtideratian on the bearing 
of the appeal. HIosuAniuu r. XintsuvilAU 

[L I- Ih, 13 Calc., 78 

310. : 

parte . 

^ 1882 
Tlicre ti 
ex’parti 
SiNait . 


. L I*. R., 10 Calc., 428 


12. EXECUTION OP DECREE. 
((?} QftBstlOXS IK EXCCQIIOK. 


co-decree-holder.* QoOBoo Disa Rot r. Riu Bon- 
oiNEB Dossia . . . .17 W. R., 130 

OPBOtA Pebsqad r. Mosaseo Dott Biian- 
DABBS 17 W, R., 415 

312. Order on application for 

execution by one or more joint decree^ 


APFSAl. — eoHt<n«ffd. 

12. EXECUTION OP DECREE— 
to allow one of sereral joint decree>LoIden to exeento 
joint decree. Rataklal v. Bai Qdlab 

[L Ii. R., 23 Rom., 623 

314. Adjustment of decrees 

more tban three years old— Ctcil Procedure 
Code, 1882, tt. 257, 238 — Reference to Jlisb Court 
Under t. 617 of a question onrtny vatfrr these 
tections.—Oa the 22nd Ifarch 18S6, the appli- 
• . lata 

. am 

nly 


of 1882). iteld that the question could not be 
referred nsdtr s. 617 of the CitU Proc/dorc Code 


[LI..E.,UBem.‘ 67 

316. Order in matter specially 

provided for— drt ^ JS3J, r. H—Ctml 

Procedure Code, 1839, ss. 364.—S. 11 of 
Art XXin of 18C1 did net allow an appeal in mat- 
ten already epccifieally prorided for b the diSereut 
•cctioM of the Procedure Code (e Om st. 243 and 
BC4). GBBBIAKCND OOBADSTA V. ROTTSZ Rauak 
OeiTADntA .... 8W. B., 138 

318. '■ . ., 

Comm ' • 

1661, s. 

read a* I . 

(Act VIlI of 1859). That section is in terms con- 
fined to questions arising in the execution of decrees, 
which expression, at used in the said Code, means 
tho enforcement of the decree on the application of 


mcanbg of i. 244. Oooroo Lass Roy r. Ran Res- 
gmee Dossia,!? W. R.,136, and Odhoya Perthadv. 
2Tahadeo Dutt BhanJaree, 17 If, 11,415, distin- 
KuUhcd. Laxsciii Auilau c. Poknassa Mbnon 

[L 1.. R., 17 Idad., 394 

313 . Order refusing to ollour 

execution by one of several joint decree- 
holders— Cirri Procedure Code C1SS2J. s. 231^ 
No appeal ties sgabst an order under s. 231 of the 
Code cl Cii U Prccedure (Act XIV of 1SS2), refusn^ 


section, and was, therefore, not appealable. Bva- 
Toaui QtrsroBJX r. Kebsowxi Naik 

[L Ifc B.. 8 ]8om., 287 


*. llT-Xtxt 

appeal lay . .. i 

brill of a deceased decree-holder as to their re- 
■pcctire righta Bajcuckseb Rot CnoWDnar r. 
OusnenvKSEB Rot . . 6 W. R., ACis., 45 

CIS. -Order under s. 340, Civil 

Prooeduro Code, 1859— -irt 2CX1II if liCl, 
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j. -^i—s li OP Decree 

httcj. ^ appeal f •'^afc VriT alter or 

■ “'^VSStez 


31 a -_^ • o TV T? “"tI;;*"'" w 

fseautio^^rr' Order rei^„,. ' ’ 81 

re w Tj 

^ ^ ‘ ^la-, loa 


^^pbaz 
^ 2 . IS-V'PCUTIoJ'o 

”'««• 

324 . ____ "• ^^*VDnoo 13 4 "‘ ^XlE 

Mortgage 9 ^der ®^*^/l 3 a 


324 , — _____^ ■ ■ "**^-onoo 13 ■^‘' *'■ a.. 

>ao 4 a 4 t'r «'o Jattf fo recovl'/"^ '’J' ' 

pliiiiittn-^^' only oi.« i- U'lder „ ?' ^ ^“nds in 
the ihuUu Jc.zf '°" i«uel !^™‘'^uary 


I Order 

^^'^Pvll;ll-n, 

„„ Order nno ‘ d 


, . 321 ' -^XJ., 11 ; U -rp. 


“■• TSs^ryss-f^r 1 

’““a" ‘^fI',^"»«^t'f ‘i” 

“■‘Jew as Vo ?'"'’Jecttoapnp^, Cou,./' anj 

322 . ^om., 89 o„ , 

f'^.?‘‘»^^^°r'^v »fu.,L 


. 325 . ' fW y 

i° depo^JTwr Order an„_. ’ ’ 8 

^Xed->. ir* . ^Olirt n», ni« i 

"• due^tlisago: 

be alin ,“'’J® Je Pav^tl ^ ’’“ff beeu 

‘Jea tlfo c:.*^ f” ^Ahe^y be^“S^«' ebe 


Order ror 

iSU" It »i^»'.ff « 

refl,n.^ r.e auction.., decree havJn . ■" 

app]z? 7 “? been 


exe Z; ybe Sa^^^baser bVer 

tion of f, <Jecree orl“°“ey, ?. tbe 

applied ^‘‘Je ^ees Tnf^'^' eabjeefc to Oourfc 

• ' — ^ ■ • . ftAT 

et “ 1^« W.. Sfzfi 


"•oaldbeaulT “''^°Ja‘e ® « «®e/z?as?n“«^ ‘J-® 

S!‘‘ S* ‘w SSfSS'w"-''”'*"® 

aae. 


■««£? th-z — '"on-p 

•^ 851 , s. ^ l^EoeeedzT? ^^^^oatin-n + 

“"«* «« ®» in « SS!£'« A-ls ; 

“'■‘"“^aSxrssf 


S'Ssr^'- 

-S-T SxNQjx V‘ ^‘'^ern’i^P ^ 

^'Shots'- om,; , .^- a- 8 ittf IS 

barred h„ I- ® ^^^ethei- tu iu ,■■ -^1— 


banedVfr^ "■beth^r^®/'^ barred 
parties & Ja a quear®™“®a^of rif 

®“" s.ins's-'pijss: 


. 327 . • O Horn., i"' 

Order in « * 

4ct jjj ofL^^^yyi er 
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12. EXECUTION OP DECREE— 


1861, 8. 11. CeKDeV SINOH V. PBABEEOOJOnsaA 
[20 W. E., 10 

328. An order pfcwed 

by a Court to nbicb a decree haabeen tr&nalerred for 
execution is not open to Appeal, unless the La* 
been made in the course of the actual execntim of 
the transferred decree. Quart — Whether, where a 
decree has been transferred to the hlunsiPa Court 
for execution, an appeal willlie to the Judge from 
the Mnniif'i order in the mattter of the executbn? 
Ik tub uaiteb op ins petiiiok op Sottai Das 

[13 B. L. n., Ap.. 27 

SoouuT Dabs r. DnooavK Lau 

(21 W. E., 292 
Sr* this case at a fonner stage m which the ques* 
tion was raised. SoouCT Dabs v. Dnooutrir Dau 
[20 W. R, 478 

329. • ' " Adecreetrani* 


ilOSABrCK All V. SOOBlBS Rukoa CBAueo 

[3 N. W., 108 

r , • C 


’[6N.'Wr.,73 

331, Order rejeating applica- 

tion as to mode of sale of property— CutI 
Procedure Code, lb77, ti- 244, SSS—Quetlton 
relaltte lo lie execution of decree.— A judgment- 
debtor baTing applied, under i. 23t of Act X of 1877, 
that certain property attached in exccutioa of a 
decree agamst him should be told in lucecsuTe 8*pio 


although no appeal u as given by the Art against au 
order under i. 2S-1, lucre was an appeal under 
a. 688 (;). CBAKDBABt Sital Pssboad SiKon 
r. Jbcilab SiKCn . . . 4C. l^E., 37 

332. '■ ■ Order os to mesne profit* 

subsequent to decree, and as to costs of 


APPEAL — eonlt lined. 

12. EXECUTION OF DECREE-conNawed. 
execution— Ctcil Procedure Code, 1877, t. 214 — 
There is no appeal against an order made under t.2t4 
of the Code of Cml Procedure (X of 1877), deter- 
ndniog the questions between the parties to a suit as 
to the amount of mesne promts recovered by the 
plaintiff enbceqnently to the decree aud as to the 
amount pajabla on account of the costs of the 
exccotion of that decree. pALPAinBHAl BUAQU- 
BIIAI «. Amassakq Kueblabai 

[L L. E,, 2 Bom., 553 


333. Order disallowing objec- 

tion to attachment — Ctnl Froeedure Code, 1377, 
t*. 244 (cj, 231 — Execution of decree— JJccrcs 
aqatuet Jirnt— Attachment of property at property 
Hffim — Clatmby partner to properly at pnrate 
property.— Die holder of a decree against a iinu 
caused cetlam property to be attached in execution 
of the decree as the property of the firm. One of the 
partners m the firm objected to tlio attachment on 
the ground that such property was not tlie property 
of the firm, but was hispncsta ptopcity. The Court 
disallowed the objection, whereupon such partner 
appealed from the order disallowing the objection. 
Ueld that such order >ta* not one under a 2H 
(r) of Act X of 1877. but under i. 281, and uai 
therefore not appealable. Abpvl Rasuak v. 
hTn niM Mit. Yab . . L L. E, 4 AIL, 190 


334. ■ — Order of security in exe- 

cution — CieiZ rroeedurt Code (Act X (f 1877) 
t$.2, 244, cl. (e), tt. 546, SSSSecunfy for reefitu- 
tiOB <if property. — Where an order, requiring the 
decree-holder to give security within three deys, is 
made, under s 516 of the Code of Civil Procraure, 
by the Judge of the Court in which the decree was 
passed aud in which the execution is pending, such 
order Is sppe&lsble as a decree under the provisions 
of the Code of Civil. Procedure, s. 2, and t. 214, 
cL (e). LccnABircT SiKQU r. Sita Nath Dose 

[L L. E, 8 Calc., 477 : 10 C. L. E, 617 

336. Order for attachment and 

aole of property — C»c»i Procedure Code (.let X 
of 1377). tt. 244 and 663, clt. (,) and (r).—Au 
order for attachment and sale of property in execu- 
tion of a decree is an order ** of the same nature with" 
snorder made in the cour<e of a suit for attachment 
of the dehtoFs property. The latter order is appeal- 


and therefore is appcaUble under tliat section. 
POLOKBUABX BAI r. BASOA pEBSAS Sl>GB 

[LEE. 8 Calc, 23 
E E, 8 L A.. 165 

Reversing the decision of the High Court in 
FoiOESiiABi Rot r. Rapha Pbrsad Sikgd 

[L E E, 5 Gala, 60 : 4 a E E, 342 
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i-„', KXFCFTION OF DlvOfn:!; - 

OyO, Oluiin by ropiTaoutn- 

livo to i>roi)ui'ly au hitj own imknioadunlly 
of iloccaHod jUiljjinunl-dobtor jk*/ - 

JtisUflit- /'ffnvjiuv Cli.V, «j. 'iHt, 3 ! t, 'J7li 

mu! 'js:!.- Jlrh! hy tho Full Hiiu'li {Tvuutat., 
iliv.i utuiii’)' uluru ft ju<(:uiu'ut‘ikl.l<ir ilin afi, r the 
jKujui^t uf till? lUcni', am! liii K^-'a! n'jio 
uro !'.ruii;;til nU (In' uroiii iu nxicutiyii to 

ujirijiiiit hill) iu riai'icl uf tlm ihcriv, 
which they nii.-c ni in iir.iinrty which tiny f,iy 
lUil hiliuiit (•) hi» n»ii 1 1 hi tlicir h-amlii »nil aj <utrh 
is lint Cfti'allo of liciiiv; (akiii iu Cftirutinu, nro ijUiii- 
lluiiH which limit r s. It IV (.') ofiticCiiil 1‘rin'nhin* 
(.’oilc iiutst he liitcrmimil iu the cxccutiiai lUyaitmcut, 
iimi imt Ity scjiavatc suit. Thtrv is m> iti-.tinctiou Jn 
this r>»[Hct iulwicu the jHoilinus of h,r-il rt‘|iistin- 
tatlvis iitWisl to the suit Iftforc, ami lhi;ii> aililcil 
af£i r, llic ticTUC. Umh r the last {i.-ira; 4 nil>h of s. IM i, 
the Court executin'^ tlio ikcrct; utsy try uml deter* 
imne the ijucttiou HhitiuT j>roi>criy iu tho lc)tnl re- 
lins.iutativo'ii luimU feruic«l [icirt of the ilouftscd jutl_^* 
imutoK'litor';! latftie, ami limi tlii.i fort for the jiiir- 
jKwe of hriiiniiiij the iirojiirty to sale iu extcutiou, 
uiul Ki'hii; llie auctiou-l'urelvascr u jtood title muUr 
the sale; ami the Court’d onlir id auhjict to a{>()iab 
hutuotto a uejiarato suit uiuler 5. ilSH. StiTii CitiSi) 
.XLiit r. DciJiiA 1)131 « . I, L, Iks 13 AIL, 31D 

337. QuooUona botwoon oxocu* 

tiou-cvotlitor and poroonu placed on tho 
record no roprcBontivtlvo of decoaaod jiulg- 
monCrtlobtor— CtfiV iVecct/Hce Co<l<! rr. 

3!-l, UTS, mu! Certain liicroc-holiiers ohtaiiu.il 

iluring till' lift time of thiir juil;;meut*tk'htor attach* 
uu-ul of cirtaiu iiuuioviabte projicrty aa hiiiiU'.;iu;; to 
tlie .said juilcuuHt-del.tor; Imt, on tlic decree-holders 
Kcckiui; to Uriui; the jinnarty to isite, one S U e-aino 
forwiiril with an objcctioti Ih.at the property wa-t liie, 
and was not liable to sale iu executiou of t!ie decree iu 
ijuiatiou. i'cmliiiir tlie decision of tlie Court, on this 
objection, the dicrtcdioidcrs applied to tlie Court to 
have tho iiaiiica of ii X) iiiid llie wiehiw of the judg* 
mi'iil-debtor (wiio died about tlie time tho previous ' 
objection was fded) placctl ou tin! record a.s rcprescii- 
t'llivca of the judguuut-debtor. S J) tiled a similar 
olijcctioii to this upplicatiou also ; but botli objections, 
being heard togctlier on tlie Glh September 180:1, 
were dismissed, and 5 D was placed ou the record as 
representative of the deceased judgment-debtor. On 
appeal by S X) against "the order of tho District 
Judge of Jaunpnr of the CtU Scjiteiulicr 1892,” it 
was held that tlie order making S D a party to the 
e.xecution proceedings as representative of thojudg- 
uieut-debtor rendered any order as to his former 
objection superfluous, and that order ivas appealable 
under ». 2V1 of tlio Code of Civil Procedure. 
SaanKAu Dat Di'bis r. IIabjux 

[L L, K,, 17 AIL, 246 

338. Assignment of decree — 

Jjimlluiion — Civil Procedure Code {1SS2J, ss. 232, 
214, 540, and aSS. — Where a Court, on the appli* 
cation of a trauaferco of a decree for execution, 
decides that lie’ is not a tmnsferce under s. 232 of the 


APVHAL -roullHiiol, 

12. KXlvCUTIO.V OF JUXUlKH-eoiilinued, 

Civil l‘roc.<lufe Code, nr that, although he is a (rana* 
fireo within fli- iiuauing «f tlwt seetiyi), he i.s not a 
rcprcn Illative of a party to the suit, or tliat by nasou 
of iimilatioii (le b iii,l mtitiid to olituin e.n’cution of 
the ilicrce, it lias (!itinium.il ti (pustiou or (juestious 
lUiiiliounl or referred to in s, 2tl of the Code, and 
I thmigli m,t .spicitlid iu s. CSS, all appeal lies under 
». 510. J'lin.t jiiadtiJ Jiu’itildrfS V, yallahji U'tilljl, 

t, h. R,, II Rc>i;i,, CiO'J, ami Guisari Lai v. Da<ja 
Itiun, /. Ij, 11., il All., 411, npprovul. Runt Jlaksh v. 

Lul, l.L.R,,t a/ 11., 45/, coiiehli-niL Haiti- 
dhtir .Vlu.lit V. Jfurj/oltiud J),sv Koil/urlo, /. L, R.,J3 
C'lile., 4i>.~i, .'liituba.tiv'i v. Urttiivaiu, I, L. R., 12 
.IfuiX, 511, Ilav.i.t V, Wiippi'f Xii</ur, I. L. II., II 
.Mad., dr.'s', .and i'tlayali Rejam v. Intizar Reiiaiii, 
!!■'. X\, .lit. ( ioo', rcfirresl to. It.uiKl Xauaki 
r. Jai Kisiii;.''’ Das . . L I/. IL, 18 AU., 483 

330. Question xvhothor trans- 

foroo of tlocrco Is tho reprosoutativo of 
doorco-holdor— Ctrl/ PruceJure Code, ISS'2, ss. 232, 
211 — Decree, — An order of a Court cxicuting a decree 
det.nuiuiiig wiwllicr au alieged transferee from a 
diufec-hoblcr or from !ii.s legal representative is or i.s 
not the representative of the dccrcc-lmldi-r witiiiu the 
mi'niiing of s. 2lt, cl. (e), of tlio Code of Civil Pro* 
Cl dure, is an order under that .section and tliereforo a 
decree, and au ap))c;il lies from such order. Dicar 
Rukth iSirear v. Putik Jail, /, L, R,, 20 Calc,, 250, 
and Ihidri Xor,iin v. Jai Kiaheu Das, I. L, it., 16 
.III., 4S3, followid. (i.uvfiA Das .Si:at, v. Yakitb 
lUi llouAsui . . I. HB., 27 Calc,, 670 

3 , IQ, Order refusing to allow 

representative to take out execution until 
granted oertilicato— C'iriV Procedure Code.s, 244. 
— Ou uppetil from lui oixlcr allowing au application 
by the legal repre.sentativo of a deceased decree- 
holder for execution, tho Appellate Court, holding 
tliat tho applii-aut must obtain a ceriifleate under 
Act XXVll of ISCO before he could take out exe- 
cution of the decree, made au order directiug that 
execution of the decree should bo stayed until the 
applicant had obtained such certificate. Held that 
Bucli order fell under s. 21 1 of the Civil Procedure 
Code, and was tlicrcfore ajipcalable. IfOTl Lat,S r. 
IlAUDSO .... I. L. E., 5 AIL, 312 

342 . Order staying execution of 

decree. — All orders shiyuig executiou of decrees, 
wlicthrr passed by the Court which passed the decree 
or by tlio Court to which it is sent for executiou, are 
” questions arising between the parties to tbe suit iu 
which the decree was passed, and relating to the 
execution” thereof, within the UKaiiingof s. S-l-i (c) 
of the Civil Procedure Code, and, as such, appealable, 
irrespective of tho provisions of s. 688. Kristo- 
inohiny Dossee v. Rama Churn Hay Chowdry, I. L. 
11., 7 Calc., 733, and Lnchmetpnt Sinyh v. Sceta 
Hath Doss, I. L. R„ 8 Calc., -177, followed. The 
widest meaning should bo attached to cl. (c) of 
8. 2-Fl of tho Civil Procedure Code, so as to enable the 
Court of first iustauco aud tho Court of Appeal to 
adjudicate upon all kinds of questions arising between 
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12. EXECUTION OF DECKEE— 
the parties to a decree and relating to its ezecttUon. 
QiiAzisiN V, FAEia BAEsa . I. L. K., 7 AIL, 73 

342. Orderstayingexecutionof 

decree— Ctttl Procedure Code, 1S62, ti> 2, 2t3, 


foio lies from such order.'' Sim IcncnAiton 
Cqowsuqaui . . I. li. TL, IS Calc., Ul 

343, CiB»I Procedure 

Code, 18S2, tt. 3 and ZH—Stay of execultoa — 
Amount of eeevntjf^ required in ffranitnff of tsteu- 
<to».- a guealtoa in execution and order Hereon 
appealable,— The defendant in a redemption suit 
against Hhom a decree had been passed appealed to 
the High Court, which on his application granted the 
,i»ii.il itsw nf fTcentinn Tirpr1i7ii» the nnnpal. unon 


to execution as contemplated by s. 214 of the Cod^ 


344. Ciril Prc. 

eedure Code(16S3J,t. SH— Question astoichat had 
actual/, V been evbject of tale— Question leixcten 


and coQteqaently the decision ol the lower Appellate 
Court was right. Maxvod r Locks 

[L li. IL, 20 Mod., 487 

346. Order staTing sale ia exe« 

cutioa of decree— Cicil Procedure Code, lb77, 
«. 34i, cl. In execution of a decrie on a mort- 


debt remained uuDatisCuJ, by the sale of the cUiCr 
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decree was passed and relating to the execution of 
that decree, and as such coining within the pronsion 
of cl. (c), s. 244, Act X of 1877. Qambhirmal v. 
Cktjtnal Jodhmal, It Bom, 151, distinguished. 
KBISTOMOimrXK Dossxb V . Baua Chubx Nao 
CaonsHBK . . . I. L. B., 7 Calc., 733 

[8 C. !>. B., 344 

346. Order dtrecltns 

appUcalton to stay tale •« execution proceedinyt on 
yroand of under-ealvation — Decree— Aa applies* 


lay from t^e order dismissal,— ife/i that* an 


V. Ratkaaaau Naickba . I. Ia R» 23 Mad., 663 

347. Ciril Proce- 

dure Code (Act £iy of 13S2J, u. SU, 319, OSS— 


V. Ga>'£3UA Ivors . . . 1 C. W, N., 058 


made. SsU^AlH Rot r. IIapkakatu Mookebjer 
IL L. E., 8 Calc., 773 
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349. Cioil Proce- 

dure Code, 1S82, s. 293 — Question for Court execul- 
ing decree — Defaulting purchaser answering for 
loss hg re-sale — Description of propertg atsale'and 
re-sale — Difference of — Regular suit, — An appeal 
will lie against an order made nnder s. 293 of the 
Code of Civil Procedure. Sree Naram Mitter v. 
Mahtah Chicnd, 3 IF. R., 3, Soornj Duksh Singh v. 
Sree Kislien Dass, 6 IF. R., Alts., 126, Joobraj 
Singh V. GourDuhsh, 7 IF. R., 110, Risoklta Aloyee 
Chotadhrain v. Sonatun Dass, 16 7F. R., 14, and 
Ram Dial v. Ram Das, I. L. R., 1 All., 181, fol- 
lowed. BMJNATir SAn..u v. SIonBEi' Nauain Sraait 
[L L. E,, 16 Calc., 535 

Kam KisnoHE Deb Sabkab v. Gbeu Phasad 
Sdkul 

[I. L. E., 25 Calc., 99 : 2 C, W. IN., 408 

Kajendbanath Roy v. Eaji Chaeak Sibha 

[2 C. W. N., 4U 


(i) Pasties to Suits. 

350. Person other than party 

to suit— Ac4 XXIII of 1861, s. 11 . — No one but a 
party to a suit can appeal under s. 11 of Act XXIII 
of 1861, against an order passed in such suit. Caem- 
MEBEE V, Bieoh. Ex-eaute Beooks . 1 Mad., 8 
Kabub H ossein V. Deen Ali . , 4 IT. W., 2 


851 . Liability of defaulting 

purchaser — Cicil Procedure Code, 1882, ss. 244, 
29S, 306 — Appeal from order under s. 293 . — 
At a sale in execution of a decree, a decree-holder, 
•who had obtained leave to bid, was alleged to have 
made a bid through his agent of H90,000, but he 
shortly afterwards repudiated the hid, and did not 
pay the deposit. The property was put up for sale 
again on the following diiy under s. 306 of the Code 
of Civil Procedure, and was in duo course knocked 
down for a smaller sum. The judgment-debtor 
filed a petition under s. 293 to recover from the 
decree-holder the loss by resale ; the petition was 
rejected. On appeal : — Held that the question at 
issue was one arising between the parties to the suit, 
and that an appeal lay against the order rejecting 
the petition. VaiiBAbhah v. Panqunni 

[I, L. K„ 12 Mad., 454 


352. — Civil Proce- 

dure Code fl8S2J, ss. 21,244, 293, and 308 — Default 
hg purchaser in paging deposit — Order refusing 
remedy against purchaser . — The purchaser .at an 
execution-sale failed to make the deposit of 25 per 
cent, under Civil Procedure Code, s. 306, alleging 
that the property was discovered by him subse- 
quently to the sale to he subject to an incumbrance. 
The property was put up for sale again and knocked 
down for a smaller sum. The decree-holder sought 
in execution to recover the amount of the difference 
from the first purchaser. The Court of first instance 
made an order dismissing the application. Held 
that an appeal lay against the order in question. 
Orders made in respect of a default by the purchasers 


APPEAL — continued. 
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in such a case arc in the nature of decrees, and the 
parties affected must be deemed to be parties to the 
suit ^vithiu the meiiuing of s. 244 of the Code. 
Ajiie Baksea Sajiib v. Yenkatachaea Mudaei 

[I. L, K., 18 Mad., 439 

353. Purchaser, objection by— 

Act XXIII of 1861, s. 11 — Civil Procedure Code, 
1859, ss. 246, 247, 364.— Where the holder (O) of 
a simple' mouoy-dccree, who is at the same time a 
mortgagee, applies to a Civil Court to sell mortgagoFs 
property in execution of said decree, such property 
havijig previously bceu sold in execution of X’s 
decree and purchased by iV ((?’s claim upon it being 
at the same time notified), and in bis ((?'s) applica- 
tion inserts the n.ame of AT, and calls him a judg- 
ment-debtor hi the room of the heir and representa- 
tive of the deceased debtor j and a purchaser comes in 
and denies that he is a judgment-debtor or liable, and 
asks for the release of the property, and the Judge 
disallowed his objection : — Held that, if the Judge’s 
order was made after investigation, then, under s. 246 
of Act VIII of 1859, an appeal was barred ; if it was 
an order refusing to investigate the objection, then 
the appeal was barred cither by s. 247 or by s. 364, 
unless allowed by s. 11, Act XXIII of 1861, Held, 
also, that the objector was not a party to the suit, and 
that he was not entitled to appeal nnder s, 11. 
S. 223, Code of Civil Procedure, can have no bearing 
ou such a case. Naeain Achaejee r. Geegoee 

[8 W. E., 304 

364. Purchaser, Substitution 

of, for original party in record — “Parly to 
suit.” — A party who had sued, on the party of him- 
self and of his minor brother, to recover possession 
of ancestral property alleged to have been alienated. 
Sold his rights’ and interests in the suit to a third 
party, -whose name was accordingly substituted in the 
place of plaintiif. Held that the substitution of such 
party for the plaintiff, in respect of part of the latter’s 
share in the subject-matter of the suit, did not make 
that party a party to the suit, and gave him no 
status which would enable him to appeal. Saheb 
Rot V. Choonbe Singh . . 9 'W. K., 487 

355. Intervener — Act XXIII of 

1861, s. 11 — Party to suit. — ^The first Court gave 
a decree to the plaintiff for possession of land against 
A, the original defendant in the suit, but exempted 
land in the possession of B, an intervener, whom the 
Court had made a co-defendant. The Appellate 
Court reversed so much of that deci’ee as adjxidicated 
upon the claim as between the plaintiff and B and 
confirmed its decree for possession against A, but 
awarded costs against.^. Held that B continued 
to be a defendant in the suit, and Lad a right 
of appeal under s. 11, Act XXIII of 1861, and 
that he was not as “a person other than the defen- 
dant” bound to come in under s. 230, Act VITI of 
1859. Hueee Kishoee Rot v. Kabeb Kishoee 
Sein ..... 8 "W. E., 114 

356. Claimant luidex’ title 

created subsequently to suit— Aci XXIII of 
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APPEAIi— 

12. EXECUTION OF DECBEE— 

18S1, t. 11 — Party to suit . — A fem&le jJainttff ol>* 
ft tlccieo against certain defendants, declaring 
certain ekramatnalis, etc., i oid as agunst her husbsAd 
and kis rejn-escntatircB. After Ids death she jvo- 
ceeded to execute the decree as one for xtosaession, 
and obtained an order, under a. 223, Act VIII 
of 1859, for delivery of possession of property in the 
possession of a third party as being ft person cluiu* 
ing under a title created by the defendants subae- 
quently to the institution of the suit. The third 
party appealed from that order. Stld that this aas 
not a case in Tvhidi an appeal lay under a. 11, 
Act XXIII of 1801, inasmuch as the questions raised - 
by the appeal were not questions between the parties 
to the suit, Au£Enooi.i£SA Eui.tooN v. Abb* 
sooNissA EnAiootf . . Id W. IL, 307 


APPEAXi-^on^'nuecf. 

12. EXECUTION OP DECREE— coniiBKaf. 
Shankar Dial v. .Atnir Haidar, I. h. S., 2 All., 
752, Abdul Salman v. JIukammad Yar, I. L. S., 
i All., 190, Aicadk Kuan v. Roleta Tacart, 
J. L. R., 6 All.. 109, Choadlry IFahed Ah v. 
Jumaee, It 3. L, S„ I'tO, Anerroonnissa Khatooa 
V. JUeer Slalomed, 20 IF. S., 230, and Kurryali v. 
Mayan, I. L. S.,7 Mad., 235, referred to. filux* 
usHTBi t. AxarAK Abuib . I. Is. R., 9 All., 605 

350. Cittl Procedure 

Cods f'iSSSJ, s. 2d-i~Sepresentattte of judgment' 
Aehlor — Agreement for sattsfatltOH ^judgment- 
delt.—K money-decree was paued against a zamin* 
dar by the Uigli Court in 1883, and it was trans- 
ferred to the District Court for execution. The 


357. Eepreaentatlve of de- 

ceased debtor — Art KXIII of iSffl, s. 11 — 
Ktecviion of deeree~LnnitaUan.~A deaee vae 
obtained in 1819, and execurion iasned la 1862. 
Several subsequent applications for execution were 
made, against one of which the ob^jcctlon was raised by 
tome of the representatives of the judgment-debtor. 


passed iu execution of a decree agaiust his ancestor. 
IJisnic NiBXViA DAjrporannTA o. Qavoa Na- 
BiTAS Biswas 

[3 B. Ifc H., A. C., 40: 11 W.R., 368 

368. ■' Ctrff Proce- 

dure Code, 1SS2, s, 2i4Secres poised agatast 
representatirs of debtor — Attachment of property 
as belonging to debtor — Objection to attacKmenl by 
judgmenhdebtor selling up an independent title— 
Appeal from order dtsallotcing objection — C«rrl 
Procedure Cede, ss. 2, 2S3.—T]xe decree-holders, in 
execution of a simple money-decree passed against 
the legal representatives of their debtor, and which 
provided that it was to bo enforced against the 
debtor’s X’roperty, attached and sought to bring to 
sale a house as coming within the scope of the decree. 
The judgment-debtors objected to the attachment and 
proposed sale on the ground that the house was their 
own prii ale property and not the property of the 
debtor within the mcanmg of the decree, having 
been validly transferred to tbim during the de^Fs 
lifetime. The objcctiou was disallowed by Ibe 


. Das. I.L. B. 7 All., 723, foUowed- 


parties. Both before and after the mortgage the 
decrce-liolder reciivcd from the zammdar certain 
same In consideratioR of his agreeing to postpone* 
meuts of the sale, also it was agreed between them 
at a date subsequent to the mortgage that uterest 
should bo computed at a higher rate than that 
provided by the decree. Subsequently the decree* 
holder songbt to bring the land to sale, and in 
conipuliog tlic amouut then due gave credit for 
none of the sums so received, ana calculated in* 
tcrest at the enhanced rate. The mortgagee objected 
that the computation was erroneous iu both these 
respects, and the District Judge upheld liiiobjec* 
tion. The judgment-debtor took no part m the 
contest Held that the mortgagee was a repfe* 
scutattre of the judgment-debtor within the mean* 
ing of the Civil Procedure Code, s. 2t4, and that 
an appeal lay against the order of the District 
Judge. Faiuuabakpa Das r hlAUAsEEA DossJi 
[L L. B.. 20 Mad., 378 

360. Aesignee of decree — Act 

XYJII of 1361. s. 11— Act VIII of 1859, e. 209— 
Astignnteid of derree. — Under 1 . 11, Act XXIII of 


13 W. n., 224 

See eonira, Fbauji RrsTOaiil e. R&tassha 

FssTAXSi 8 Bom., 40 

38L Burety— Order lehceen judij' 

tnenl-ereditor andsurely — ActXXllIof 1361, s.ll 
— Cicif Procrdsre Code, 1659, s.20i . — By virtue of 
s. 11 of Act XXIII of ISGl and the provisions of 


' [4'Boni.,A. a.llO 

GnAAEs Laix Jba r. Snxo Kabain Sisau 

[8 W. R., 24 
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12. EXECUTION OP DECllEE— 

HfiOESWAa Buseir SiNaD. Sriokoo Kooeb i>. 
Maheswir BuXbh Sixa B. li. K., Sup. VoL, 13 
[Marsh., 627 : W. E,, P. B., U6 

CnooKEE Lall f. Pdltoo UnuEtTT 

[6 W. IL, Mis., 74 

At.t.t HossEDf e. Dudkpdt Sison 

[W. R., 1884, Mis., 10 

JUKOSB L11L< MABA7AN V. DRIJO BEnADEB 

SiKoa .... 2 W. B., Mis., 21 

ArzOOLOOSlSSA Beouu V. Fa11BTITT7 Kooxwah 

[2 W. E., Mis., 41 

UAnoAiES EiiAir KuzcUiasii r. TnAsooR Sixob 

[3 W, E., Mis., 1 

JcaoBsKsnoo Sbau Posauaxick r. Ofpiciai. 

Assiayss . . . .21 W. B., 184 


374. Ml XXJIIaf 

IBQl, t. ll—AUaeiment wtdtr t. 237, Act VIII 
185 $.’— Om of eercrai <lccrcc*boIdcts, who bad 
Mtalocd wparate decrees against the samo judg* 
acDt'dcbtor, attached, under i. 237 of Act VIII 
of 1850, a fund in the hands of the Cidleetor 
belonging to the debtor, being the iur]<lu8 proceed* 
of a lale fur arrears of Goiiruinent levcnue, and 


case for tbo ratcabie distnbution of the fund amongst 
tbo creditors. On appeal by the first altactung 
crcdjtrr, etbo claimed to bo entitled to be paid Uio 
amount of 
Heal decrcC' 

vero made i • « 

SCTOIT'KAIt] . ■ . ’ 

the several orders of the Principal Sudder Amrm 


the judgmeut'debtor alone. l)sEv Dtai. Saboo r. 
Radua Mcddcx Monrx Doss. IIatteb Lau. 
Duuoon r. ItADiu Mcnerx Mourx Doss. Kaxea 
Lau. Pubsit r. Badda Mcnnrx Moiirx Doss 

[R I* E., SuiA VoL, 927 
0 W. E., 223 

375. - — Cexiefcndants — Apprat Ay 

dfftndant ajtuHtl e0’dfJtudaH(,-~OM defendant 


APPEAL — eoatxnued. 

. 12. EXECUTION OF DECREE— eeni.sued. 
caunot be ailoned to appeal as against his ex)>defen* 
dantf. Kashee CaVNDES Rot r. Dooeoa 

[11 W. R, 410 

376. Stval drfta- 

danlt. — In a suit for possession, wLero a second defen. 
dautisadmittcd(tbougbimpr(.perly} upon the record, 
and both elefendants claiming under different titles, 
issues are raised between the plaintiff and each of 
tbeiu, and the snit is dismissed, the decision on these 
lasne* cannot be regarded as a decision beticcen the 
rival defendants, so as to give one a right of appeal 
against the other. Kaux Kixettb BAonesFOTTY 
r. KisTo Muxais BnuiiAeniABjBB 11 W. R, 462 

377. ABsiguGS of interest in 

suit — Cirii Protedvre Code, 1877, t. 2Ii, and it. 
278, 2SJ—BtpretentatiTe,—’Ibo holder* of a Ulukb 
hypothecated certain other property belonging to them 
ae seennty for the rent. A decree for rent aas 
obtained against them. Prior to attachment, the 
talukhdars assigned their interest in eight annas of 
Ibehypotheratcd property to A, and made a maunsi 
lease of the rraiammg eight annsa to him. The 
decree>hoIder then obtained an order fur summary sole 
for the rent due for 1876'77. She then attempted 


[L L. R, 7 Calc., 403 
8 C. L. R, 78 

378. Attachment— 05y*e<ie» (o 


matter of attachment, citLer on hii own account 


to the cult under s. 2-bI of the Code of Civil l*rc 
cedurc. Bnt where tho judgment'debtor raises the 
claim or objection on belief of third parties who are 
twt npreomted befero the Court, the order passed 
thereon muU be regarded as an erder umkr a 2b0 
of the Codev and the only mode in which tliat crd<T 
ran be contested is in a regular suit as providcit 
by e. 283. In execution of a decree sgainst a judg- 
incnt.debtcr in his private capacity, tho judgment* 
creditor attached certain properly. Thcrcuj>un the 
indgmrnt><lcbUir objected that the prrpeity attached 
Lad been dedicated by him S'me time ]'rrvi-us as 
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DIOKST OF. CASKS, 
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12. rU)N OF 

usu'.ir .-i s<>;U!.irv'<S u iv.fil Cs.jA iw 

^v.u t lii.V [1 ■,nvi“-V(,iU liinlfi' slu- 

'r!;.> I I'.v. r C>'ntt thil Oi,- i! 

n '.t’.ul u.\k(. a:.il .A, >l :» 

th.‘ jin {-‘riy ff> .u!.-.. ;it. 'I'h'’ ]•;.!»"=. j.'.'w'm!). 
V r Hjif iil- I. iK-ui",.; '.{ ih' >! '--1 

o.'t.l.-.iiKxl :!,\i );,> tj ;'' »t in;.. •,< Ui.- < f.t^r 

t',\r v.tiii.r i, '."■'.si if CAl! !*;-• c^'kir*.' 

Oti LsUiU i-( S!h* ji'i'U'i’.s ‘.it'i ii .I s*.- r i! >■ 
ti'.lt t!;i- .'[liir ti'.'l-r S, 25S. •JiSS ihim 

RiijK-ili*. U-. ! r.,' 1 r»!' r n j» . r », k."', 

R'.i't tl'.it ii'v %l !^y. ih.- [,tr,.'ly - I ti. ' 
rti'Ut' r S lir,.; S'V ly I'f i r.,*'!' i ;i; .<» j ; n l.y 

t. U-'ii,' l>,n i 1-. 1!',.',;',%! .Mciit i ta- 
ct.';?. Kvv V. ii!:5C,t.;a .'Steal 

[1. L. K.. 15 C.tlo.. 537 

370. OriluruH ‘'J.ihtt hy 

1 * 0 ? rok'itiio of Iru.'it <l uiniui" 

poraonul clyoroo ii;.;aS>t:i! tviiato!! i'fr.ty 

i/utv C’j .0 ( /.‘•'•.’.i, ft, 'Ji t, XcT'i m'’.I -./in i’ i/.A- '■• 

xK.-.i cr/fr.".V i!fvTvv'-li Kit r r.a.tcSii >1 raJ.iiii 

{ir4’;>».*1y ill ‘ho r-iti.-*-’ nf ii. i,f t!j' 

i!i fi niUni* t:i til.' j'.iii Ut «liU'h ti;.' •!>>■?«'' ki'l L’nit 
jif's-nti'l a pi.‘.’t!;',!i !h\; j'ri-ji'Tty 

V.t' ril.itml (r.itt t!n' <■» ita' -.crY.mut 

tk'.tst kill ill' It »il aj'.irl kr clunS.iS.Si* jntr^i. -.I'l, a;til 
/lijl it M'.u liiii! by i!‘,'fi :i>liati tniiki.-*. ‘IJn-' 
SulxJiiliuati! Jsiil.;i.' ui'hclil ti'.,' tnti:, ainl inlifol 
till} }iri-i>i.:tut t.j I'll ri'liiin'l fr in tiio r.U.iciiS-.ii at. 

I’hititiil tian i-i <!■.•.' Hi,;lt C"i!rt, iviini 

ol)jv<ti't!l 'i.it t-tki-a li'.it an .apj’-Ml lay .ViOsin't the 
rnhr “f Slie .'t'.ii- rilinat'J Jv.il.'O. 'iln’ C,'Urt nffrrul 
to a Full liif.cii tite iniiitii'U wlatUir an ajijK'-il 
ill* a;?iin.it ail orilir ja'icil M'ith nvaril to a I'vrty t» 
a suit ii'iciihi'l ivliiistt til, re ii a pir-aiaS iSicfic, i:t 
' t' a chiiiii hi' iiuy iii.t ait to !i -hl yr. ii-rty, 

nllachfil ill exicathn * f tlait ihi-rc', ai a tnisliu 

I'll oiluK iif third jH ?«/.;» ai.t itjrliv.^ to the <niit. 
i/e/ii Out »uch a iilaim Wi» auihr s. 27S, 
mill nut tiiitkr *. ‘Jll tf the C’l ik f>( Civil Fnce- 
ilun’, aiul th.at no apical Ih-Jta.luiaitany orihr 
on it hy till! Cl. art vXicvitla.; the iheree. 'I'lie ehiiiiu 
ofUiirilirirticii, ivhithiT yvit fiTw-inl hy tlmiwlvvoer 
Viy a party to tlte mit, ma«t he ihall witli mnUr 

M. 27S to 2S;t of tiiu C'l.iie of Civil I'nii'C'luri', 

anil net uinlir », 21-1. Jionjt Lill Z/.uj v. V/eVoiii 
Mf.ih, T. L. n., 13 Ci</e., ■/•iV. refvrre.l t«j. 
>'.VTUOt:ii CnoTTJAS r. Li:\v,\t Jt.Mi.tTiinr-'t 

p. li. H., 23 klad., 105 

380. Co-tloci'cc-holtlera — Or-kr 

on ijttfttioiit arlilii'/ le/cn'en cn-dfcrec-haUlert — 
('icil Vrocdluri' Code f.lct Xoj' 1S77J, 3. 21ft art. 
(c), s. oS9. — .V lU'crci’-hi'Itli.T, having usiiinu’ii a aluro 
of her ihcree, ajijilieil beveml tiim's jointly with nuch 
afiiiKiuie for executimi. On a subsequent appUeatitn 
malic by the iritriniil ilccrci'-huhlcr nlono, the Court, 
while irranliii" the application, lUicctcil tliat tUo 
proccciia ai-Uhig from nueb oxicutiim should only ho 
Jiaid over to the co-dr orcc-hnl lera jointly. Jfelil 
that the question in dispute heiujr one bitwcvii co- 
di'crcf-holdcrs, and not hetween parties to the nuit or 
then' rcprcscututivc-e iia contemplated by art. (c). 


j APPEAL — fiiii/intieii, 

I 1'.’. F.XKCtrrmX of DKCltKK-con/i'nur'i/. 

{ », 2l« of the Ciiil Fri’.rcdnrc Code, no appeal would 
j lie fn :n aiich 1 . rdtr, tlv.tMi'.SKii r. Katiiia Itoiiocr 
j [X. L. IC, G Ciilc., COS 

< 331. - ColUictOf — Cicil I'roreJure 

• {'(../e, }y77,i,2l! — /ik/'iuiii/ riri'ii/tun of orderfor 
I Su’.. rdiii.ate dud.:i' adliiittid a plaint in 

f fcrr.al jhfjyerii, hut. h l.lin.; that In' haii lie jurl-'dic- 
i It it t.i try t!u' suit, ritumul the plaint to th.j 
{ p'aiutilt f' r i‘» p,'. .K.ntali' !i in th.j J-r-qH* Ci url. and 
j « rthrid <ai h party h- p.iy hla own eesU. .Mtir the 
i prmtt! ati lt i f t!;e plaint in iitutiur C'Uirl. aiul 
I t'-f. re till' Sitniiiuti II i.f the «ult, the ColKcti r 
I .aiq.li.d t'l ttui .'i'.tih ulinata' .link.,' fur cKcuti n of 
j tile < nil r ;vi 1 1 e. <!.», by «• i'l.'i».r to ri mvi r the am -unt 
J u{ the »t-ii',)p duty in ni tile pl.ainliff. Th.f Suk.rdi- 
‘ nitc Jts.kc rvfmad to nmnte the onler, on tlie 
; Kr. nnd ti.at the {. rupiir siiiS wu* pemiinf,' in 
j .Tnth.r C urt. Jib enhr w.a.» ailirnic-.l by the I)b- 
I trii't Ju.ki.' i.n a 5 *p*al. On sic.nd .ippml to the 
1 IH.'it C..!ttt , — Utid that there wa* no appeal, and, 

; th< ri’fore. no ueaiil appi.tl, under ». '2S-I, cl. (c), 
j of t!ii- Civil IVi-cidure tVh' (.let X e)f 1S77), ngahtat 

the i.rdir of the .‘■tnloriliuatc .Iiiike ri’fusin„' cxtcu- 
i tiiUt of the' orelrr a* to cu.'ts. tiursmtcit as the questiuii 
j was !!iit (.itwii'.i the partii.« to the suit. CoLLlXCTOlt 
j or llAr.a'.tilinl r. J.t.VAlll'A.V Kaji.it 
) [L L. n„ 0 Bom., GOO 

j .SVe CotU'CTOn Of TmciIi:.'Ol'OI.Y r. StVAttAltA- 

< .'tAijiiiiOAi. . L L. H., 23 Mad., 73 

I 332, Dccroo-Uoldor in character 

j of purcluiuor — Order in l■x^C!l/^ol» of de.'ree — 

•; Fraud— Vaiicrlt.tliva of $iilv i;i cxcen/ion of decree 
i — Cfcif Procedure Code f.lc! XlF of BSSJ, is. 2, 
i ’Jld, cl. (c), dll, and dS'.'j, c/. IG . — Where it was shown 
1 that a jud^iiiient-ereditor was hlntiulf tiie purchaser 
at an exiciiti>,n..ale, and the amamit for which he so 
; pnrelusid the property of hi.s jud^utentwlebtur was set 
; til a,;aiu»l tlie amount due to him under his decree, 

( and where oti tlie application of the jiiderneut-debtor 
t the Ciiiirl p.iiieel an onltr setliiifr aside the sale on the 
; prounil of fraud pnictijcd by the jnilgnient'criditor 
> on the jud^’iueut-debtor in connect ion with the sale, 
i ill coiisequvnce of which fnunl tlie property had been 
sold at an utidervalue , — Ifeld tkrt, inasmuch as the 
j order tuvolvcil the decisiou of a question between the 
parties to the suit relating to tlie execution, discharge, 

: or satisfaction of the decree (the decree having been 
; satisfieil as far as the purciiasiwuioney bid by the 
} decreC'Iwhhr went, anil tlie onicr cancelling tliat 
i jirc liinlo >ati.sfactiou), though not appealable under 
tiie provisions of «. OSS, cl. Id, wa.s appealable as a 
decree under the provisions of the Code of Civil 
I’roccdure (Act .XIV of 1SS2), ». 2, and s. 2'1-1, cl. (c). 
IlALtoDini Lau, r. A.v.vpr JIoKAi'ATrno 

[L L. E., 10 Calc., 410 

383 . Purclinso by decree-holder 

at auctton-aalo— Orifei' for delieery of possession. 
— Certain holders of a decree for sale upon a mortgage, 
having brouglit tlio property orili'rcd to be sold to 
sale, purchased it themselves. Having taken out 
; ccrtilieatcs of sale, they .applied to be put in posscBsiou 
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DIOEST OF CASLS. 
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APPEAI^eo»<«»wrf’» 

12. EXECUTION OP DECREE— i:<3«/i«wA 


APFEAli— c0»/iniiej. 

12. EXECUTION OP DECREE— eoW.HBf/. 
in exccutJoa thereof Le brought to sale land belonging 
to C. B applied to ha% e the gale set wide, and hii Bp> 
plication «m refuaed -JCTaJi^ that B had a right o£ 
appeal under Ciril Procedure Code, a. 311, and not 
under a 214. Sami Piiiai e. EniauxASAMi Chetti 
[L I,. R., 21 Mad., 417 


Nrt Oopal, I. L. b‘, 17 Bll , S22, refured to. 
QuiTLAM SuAsnm c. Dwauea Pbibad 

II, I,. R. 18 AR, 3a 


S84. — — Eepreaentative oT decree- 

holder— Ctcfl Proeeduri Codt, it. 244 and 303 — 
Order caneeUing laltr—Oae who had attached a de- 
cree and obtained leave to bid at the gala, of land 
ordered to be gold la exccuti"n> and to hue the pur. 
chwe-mone; and tho amount due under the dtcroe ait 


their repreaentativea RlTSaauinQAB Uai-dib r. 
Kidab Nath Momdal . . I C. W. N., 114. 


the petition of dccreediolder and jud^ent debtor, 
and the order v>a» made apoa an application to eet 
aaide the aalc. Hbipa Natb Pal r Ram liAKsnur 
Dasta IC.W.N,70:S 


3S9. ilppenl by some of the 


latter decree and talc, B obtained a decree againat D 
tor pcfseasion of cciiala Lindt Mhich vero proved to 
belong to tbia mchal. S then obtained a derreo 
againit B, in execution of iThich tho right, title, and 
interest of R in tiug same mehal vigg gold and pur- 
chwed by F. C and F transferred their rights under 


tho order of tho Subordinate Judge, the orto net 
being a deeree uithia the meaning of n. 2 and 
244 (els. a, b, and e) of tho Ciiil Piuccdnre Cb^ 
Moqahib Sison c. Ram BiaHoniy Cnowssr 

[E L. R, 11 Calc.. 150 


tho Distriert Jndgo rejected it. Tho plamliQ then 
preferred a aeeond appeal to tho Uigh Court, which 
finally decided iu plauitiiTs favour. To this geconl 
appeal .1 was not made a party. In execution of the) 
High Court’s decree, .1 was dispossessed, but wu 
restored to possession by tho Subordinate Judge uudir 
a. 332 of the Code of Civil Piocedure. This order 
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APPEAL-. 'ont timed. 

12. KXKCUTION OP l)ECllEE-£!oMc/H*rf. 
junsdict'inn to hear Iho appeal under a, O-i-l, cl. (c), 
of the Code of Civil Procedure. (lowui r. VioxEan- 


VAU .... 1. L, E., 17 Bom.. 40 
300. Apjplication by oxono rated 


dofondant— C/ri7 I^roccdure Code (ISsd), ;iU 
— Iti'/ht of appcnl, — A defendant, against vvhoiii no 
dee I'eo Ini-s heen pas.-ied, but wliiwe ri'.^lit3 are invaded 
ill e.xccutiim, ia entitled to eoino in under Civil Pr.<- 
eeduro Code, a. 2l-t, and to appeal a.i^ainat an order 
made in such procecdinf;.a. Kiirriiptii v. Mapan, /. 
Jj, R„ 7 Had,, ‘Jdo, referred to. I'ai/itmut/iu v. 
HiteariiimfAu, I. L. It., 13 Mad., 'd3G, and Viisudent 
Upadpai/a v. I'isearajit Thirthasami, I. L. Jt,, 10 
Mad., 331, referred to. ’Vniiit’DAfinvA TiimTU-vsAMi 
V. Vmi.VNIDUI Tui11TUA3A1II 

- [XL.E„22M:acL,131 

13. LETTEUS PATEN’l’, CL. 12. 

30 L Ovdev granting leave — 

icdce to institute suit . — An appeal liia frain an 
order grautiujj leave to the plaintiff to institute a 
suit under cl. 13 of the Letters Patent. Ismail 
Hajki; Iluanu u. Maiiomeu Hajee YoostJi’. llo- 
lUM Bve c. ALuio.meu Hajee Yoosue 

[13 B. L. E.. 91 : 21 W, E,, 303 ] 

302. Order refusing leave lo 

BUe. — Where at the time of filing the jdaint an 
application for leave to sue was (panted under cl. 13 
of the Letters Patent, leave being reserved to the 
defendant to move to have the order set aside, luid 
the plaint was then filed, but in the settlement of 
issues the defeuibint questioned the jurisdiction of the 
High Court, and the Court eventually withdrew the 
pernussiou to sue in the High Court, — Qiirere — ^IVhc- 
ther the order appealed against, finally deciding tJuit 
leave ought not to be guunted to institute a suit 
for want of jurisdiction under cl. 13 of the Letters ■ 
Patent, was an appealable order. It.VDirA BlUEi: r. i 
Muoksoodb:; Doss . . .21 W, E, 204 ! 


l-l. MADRAS ACTS, j 

393. Madras Poreat Act, a. 10 — , 

Decision as lo title to land — Appeal to IlipU Court I 
from decision of District Court on appeal. — An [ 
appeal lies to the High Court from a decision of j 
a District Court passed under s. 10 of the Aladras | 
Forest Act, 1882, on appeal from the decision of a 
Forest Settlement Officer. KAiLvnAJTT v. Skcbetaut 
OP State pok Ieuia . L L. E., ll.Mad., 309 , 

394. Madras Eent Eecovei’y 

Act (Madras Act ‘VTII of 1885) — Order of j 
Collector . — By Madras Act VIII of 1863, an appeal 
from the decree of the' Collector lies to the Civil 
Court. OlAGA SuifDAEAlI PlLLAV ®. MUTTIElf 
Chettx 4 Mad, 227 

395. Procedure. — The 

Civil Court, in hearing an appeal from the decision of . 
a Collector under the Act, must be guided by the Civil I 
Procedure Code. Subeamanev Pielay v. Pebusial 
Ghettp 4 Mad., 251 


APPEAL — eoiifiiiKcd. 

14. MADRAS ACTS — concluded. 

^ 306, — — s. 10 — Order to 

eject lcnant.~No uppi-al lies to tlio District Court 
from an order passed on an application to eject a 
tenant under a. 10 of the Rent Act (Madras Act Vll 
of 1805). Mahojied Y'akuii Saiihb r. Mahomed 
Japi'eb Ah Saheu . L L. E., 4- Mad, 107 

307, — 83.10,69,73— 

Decision of Collector ejecting tenant. — An appeal 
lies fniin the decision of a Cullector ejecting a tenant 
under s. 10 of the Rent Recovery Act (Madras), 1865, 
Snell a dcei.siiui, notwithstanding the use of the word 
•‘iirder” in the section referred to, is a judgment 
witliin the meaning of s. 69. Mahomed Yakub 
Saheb V, Mahomed Jaffer Ali, I. L. JR., •! Mad., 
107, not followed. E'ABASI.MHASWAMr 01. Lak- 
sustAMiiA . , L L. E., 22 Mad., 438 


13. MAE’AGE.MEXT OF ATl’ACHED 
PROPERTY. 

See Cases Uhdbb Appeal — Receivebs. 

398. Order postponing sale to 

enable debtor to raise amount — Civil Pro- 
cedure Code C Act VIII of 1839 J, s. 213 — Civil Pro- 
cedure Code, 1882, ss. 303, 503 — Order postponing 
tale — Act XXIII of 1801, s. 11. — An appe'al lay from 
an order passed under s, 243 of Act VIII of 1859, 
postponing the sale of the property attached, in order 
t.o enable the judgment-debtor to raise the amount of 
the decree against him (Jackson, J,, dissenting). 
IlANU.\r.vN Prasad v. Ajodhva Pbasad 

[1 B. L. E.,.P. B., 7 : 10 W. E., P, B., 6 

300. Order refusing application 

to appoint a manager. — An ajipcal lay from an 
order refusing the request of a judgment-debtor foir 
tbe appointment of a manager under s. 243, Act 
VJII of 1859. BisbamSinoh v. Indebjeet Koon- 
w.AB .... 2 W. E., Mis., 40 

400. Queers— la a re- 

fusal to make an order on an application for the ap- 
pointment of a manager an order from which an ap- 
peal lies under s. 11, Act XXIII of 1861 ? Muz- 
MOODDEEN AUMED V, .llUDOOL AZEEZ 

[13 W. E., 242 

401. — Order of Manager— Ciot^ 

Proecduro Code, 1859, s. 213. — There was no appeal 
against tho order of a manager appointed under s. 243, 
Act VIII of 1859. Bhoobek Moyee Debea v. 
Mooty .... 1 W, E., Mis., 11 


16. MEASUREMENT OF LANDS. 

402. Order of Deputy .Collector- 

— An .appeal from the decision of a Deputy Collector 
in a suit under s. 9, Bengal Act VI of 1862, lay, not 
to tho Collector, but to tho Zilla Judge. Ebskine & 
Co. V. Gholam Khezub . . 9 .W. E,, 620 

403. Question as to standard 

pole of measurement. — AVhorc a question as to 
the standard p.lo of measurement in use in a pargana 



( 207 ) 


DIGEST OF CASP^. 


( 203 ) 


APPEAL — conttiiuedi 
1C. MliASUREMEKT OP LANDS— Mae/urfrt/. 


[24W.il, 434 

404. Order of Collector m but* 

vey and measurement of lands.— An appeal lay 
t) tho Judge frcm the decision of a Cdiector iu 
maUcTS of survey and measurement falling witbtn 
ss. 9 and 10, Bengal Act VI of 1862. No appeal lay 
from tho decision of a Collector under a. 11 of tho 
same Act. Tmccic Nxtii Mookeubb r. Meti>bb 
Biswas ... 6 W. IL. Act X, 17 

406. Order of Deputy Collector 

as to standard pole of measuremenL — No 
appeal to tho Judge lay fnm the dociaicn of a 
Deputy CLlleclor under s. 11, Dengal Act VI of 
1802, on tho question of tho stanJorJ pjlo of mea* 
surement. Biedai. Das Mooeeiueb r. Tcnoo 
P asAUAHio .... 7 W. B., 238 

408, Order of Collector os to 

standard of measurement— Act I"! of 
JS62, Mi. 9 and 71.— When the risht of a propiielcr 
to make, under s. 9, Bcneai Act VI of 1863, a mea« 
surement of a tenure, is dispntcd solely on tho ground 
tliat tho proper standard polo of mcasurenunt under 
s. 11 Is not employed, the Collector hat power to 
eiiquiro into and decide tlio true length of the 
standard p>jlc. and an appeal lay fr. in bis decltiui. 

CnowrnsAzy c. Vesitcm^ItOT 
[a B, I*, a, 1 : 14 W. R., P. B., 4 


Duojekdbo CoouiB Bor r. 'Kbisii''a Coouab 

Gnos* . . . 1. 1,. E., 7 Calo, 084 

[9 C. li. B., 444 

0/" . 
pr 

[24 W. R.. 171 

Set AxDoOb Babeb r. NlTTtArcim Koosdoo 

[21 W. IL, 103 

wlicro an appeal was heard, though the qucktiou nsa 
net raiseX 



APPEAL— ro»7i»Kerf. 

17. N.-W, P. ACTS. 

410. N.-W. P. Rent Act (XVUI 

of 1873), B. 143 — Landholder and tenant — SnU irs 
te-AtcA right to reeexte rent it duputed — Delermiaa^ 
tio» of iueh right — Determination of pro;^netarg 
Tight. — C sued J for the rent for certain land, 
alleging that he was tho tenant of such land and 


District Judge. Cnoxu c. Jxtax 

[L L. R.. 3 AIL, 83 

413, Suit for rent 

tehert tit right to receive tt it dupuied—Quetlion 
^Utle—JtiTiedietionof Civil and Berruue C'osrfr— 
jbttfrtcl Judge, Juntdiclton of— 11 sned 1 and 
anclhcr for rent in the Court of the Collect';r. Tlie 
defendants pleaded payment to V, uho was accord* 
tugly brought on to tho rcosrd ss a eo>defcndant 
under 8. 148 of the NertlrWestcru Proiiuces Rent 
Act (XII of 1861). The Collector decided in favour 
of V The plaintiH appealed to the District Judge, 


and. that icing so, had no power to award costs 
against him. A5A^'& Bau v Macboua Beqait 

[L L. R.. 13 AIL, 804 

412. 8B. 148, 183, 189 

—Landholder and tenant — iSsit for arreart of rent 
— Right to rent (titputed bg third perton — Appeal 
by tnlerreitor.—K sued B for arrears of rent, such 
arreara not exceeding RIOO. Uis right to recciro 
rent was disputed by J£, a third person, who was 
made a defendsut nndcr tho provisions of s. 143 of 
Act XVllI of 1873. Tho suit was tried by an 
Aasiktant Collector of tho second class, wlio decided 
that ^ was entitled to tho rent. 21 and ^'appealed 
to the Collector, who decided that 21 was eutitlod 
■ I _ . District 
Collector. 
* that the 


not cntcrtainablo. the Dutrict Judge not bavim; 
decided any qucslinu of proprietary right tliat woull 
justify such an appeal. KiBn5A Kau r. Ilivotr 
Lai. .... L L. R., 4 AIL. 237 
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APPEAL — contiwiecL 

17. N.-W. P. ACTS— conUmted. 

413. — - s. 189 — Question 

of title — Suit for arrears of rent. — Where the 
defevrdaut pleaded in answer to plaintiff’s suit for 
arrears of rent that defendant no longer held as 
tenant, but as sub-proprietor under a settlement made 
direct with defendant by the settlement ofiioer, — Seld 
that under s. 189 of Act XVIII of 1873 the suit 
involved a question of proprietary title, and that an 
appeal lay to the Judge of the district, although the 
amount in suit was less than fllOO. Bishesab 
Singh r. Shgundhi . . I. L, E., 1 All., 366 

414. Appeal to Dis- 

trict Judge. — An appeal lies to the District Judge 
under s. 189 of the North-Western Provinces Bent 
Act, as well from appellate as from original decisions 
of the Collector. Baja Singh v. Sttika 

[I. L. R., 6 AIL, 398 

415. — N.-W. P. Pent 

Act Amendment Act (XIV of 18S6), s. 5 — ‘‘Pent 
pagable by the tenant ” — Pate of rent. — The words 
“rent payable by the tenant” in s. 189 of the North- 
Western Provinces Bent Act (XII of 1881, as 
amended by Act XIV of 1886) mean the rate of I'ent 
payable by the tenant, and not merely the actual 
amount of money which is due at any given time by 
the tenant to his landlord as rent. The appeal there- 
fore given by that section is limited to cases in which 
the Court of first instance has deternyned the rate 
of rent. Badha Pbasad Singh v. Pergash Bai 

[I. L. E., 18 All., 193 

416. X.-TF. P. Pent 

Act Amendment Act CXIV of 1886), s. 5 — Pent, 
Pate of. — Where a zamindar sued a tenant for rent 
of certain alluvial laud, the amount claimed not being 
above BlOO, and the tenant objected that there was a 
•custom in the village by which rent was paid in case 
of alluvial land only on the culturable portion, and 
that during some of the years in suit a less portion of 
the land than that for which rent was claimed had 
been culturable : — Held that in such a suit the rate 
of rent was in dispute, and an appeal would thei'cfore 
lie. Padha Prasad Singh v. Pergash Pai, I. L. 
P., 13 All; 193, followed. Payag Sahu v. Matadin, 
Weelcly Notes, 1890, p. 329, oveiTuled. Badha 
Pbasad Singh u. Mathcba Chatjbe 

[L L. E., 14 AIL, 50 

417. Landholder and 

tenant — Pent payable by 'tenant — Pate of rent . — 
The criterion to be used in deciding whether an ap- 
peal lies under s. 189 of Act XII of 1881 is whether 
the decision would merely affect a particular year, 
or whether it would supply a plea of res judicata, 
if not appealed against, for all succeeding years in 
which the landlord and tenant stood in the same 
relation as when the snit was brought. Padha Pra- 
sad Singh v. Mathura Chaube, I, L. P., 14 All., 50, 
referred to. MoHm All Khan u. Mabtin 

[I. L. E., 16 All., 51 

448. — — Suit to recoier 

arrears of revenue — “Pent” — “ Pevenue .” — Tlie 
term "rent," as used in s. 189 of Act XII of ISSlj 
cannot he e.xtended so as to include revenue. Ilcncc 


I APPEAL — continued. 

17, N.-W. P. ACTS — continued. 

\ whore a plaintiff sued to recover arrears of revenue 
•alleged to be payable to the plaintiff by the defen- 
dants nnder an agreement, the defendants being 
admitted to be inferior proprietorrf'of the land in re- 
spect of which the revenue claimed was payable, it was 
held that no appeal lay to the District Judge under 
3. 189 of Act XII of 18S1. Thaedhabi Bai v.- 
SogheaBibi . . I. L, E., 18 AIL, 802 

419. “ Pent payable 

by the tenant’* not in issue — Landholder and 

I tenant. — Certain defendants, being sued by the zamin-' 
dars for the rent of land held by them, pleaded in 
effect that, whatever the rent of the land in suit 
might be, they were entitled to I’ctain it under an 
agreement between them and the predecessor in title 
of the plaintiffs in lieu of interest payable to them 
on account of a mortgage given by the said pre- 
decessor in title. Held that the ease was not one 
in which an appeal would lie to the District Judge 
under s. 189 of the N.-W. P. Bent Act, inasmuch 
as the rent payable by the tenant was not in issue in 
the suit. Deochaean Singh v. Beni Pathak 

[Z L. B„ 21 All, 247 ' 

420. and a. 03 — Ques- 

tion as to rate of rent payable by the tenant not in 
issue in the appeal. — Under s. 189 of Act XII of 
1881, an appeal lies in a suit under 6. 93 of the Act, 
where the rent payable by the tenant has been a 
mjitter in issue and has been determined. It is not 
necessary that the rent payable by the tenant should 
be a matter in issue in the appeal. Saejh Pbasad 
o. HajdaeKhan . . I. L. B,, 18 AU., 463 

421. a. 191 — Appeal to 

High Court from appellate decree of District Judge 
passed in appeal from appellate decree of Collec- 
tor. — An appeal lies to the High Court from a decree 
of a District Judge passed in appeal from an appel- 
late decree of a Collector. Jai Bah v. Ddeaei 
Chand . . . .XL. E., 6 AIL, 309 

422. N'.-'W. P. Land Hevenne 

Act (XIX of 1873), as. 113 and 114,— Partition. 
— Where in the course of caiTying out an order for 
a partition and of assigning the lands to each cc- 
sharer, certain co-sharers claimed certain plots of 
land as belonging to them in severalty and demanded 
that the same should be assigned to them, and the 
Collector decided that some of such plots were held 
in severalty and one was held in common, — Held 
that his decision was net passed under s. 113 of 
Act XIX of 1873, and was therefore not appealable 
under s. 11-1 of that Act. Shibban Lab v. Tiboke 
Chand . . . . X L. E., 2 AIL, 619 

423. Order for parti- 

tion by Assistant Collector confirmed by Collector 
— Objection subseguently made to mode of partition 
— Question' of title. — Upon an application made 
under s. 103 of the N.-W. P. Land Eovenue Act 
(XIX of 1873) for partition of a share in a mchal, no 
question of title or proprietory right of the nature 
contemplated by s. 113 was raised, nor any serious 
objection made by any of the co-sharers, and the 
Assistant Collector recorded a proceeding setting 



( 201 ) 


DIGEST OP CASES.' 


( 302 ) 


APPSAL — continued. 

17. N.-W. P. ACTS-coneZ««f«i, 


partition, and, in tailing stcpt to do bo, stated the 
principle upon iiliich lie proposed to distribute tlie 
common land. An objection was then for the first 
time raised by two of the co'sharert in the Court of 
the Aes stant Collector to the incluiion of a particu'- 
lar piece of land in the partition, on the ground that 
it appertained rxclusisely to their share This 
objection was disallowed by the Assistant Collector 
an I, on appeal, by the District Judge. Held that, at 
the stage of the proceedings when ohjcctiona were 
taken, it was too late to determine questions of UUe 
under i 113 of the Act ; that accordingly the Assist* 
ant Collector could not be said to base done so ; 
that the objections could, therefore, only bo regarded 
In the light of objections to the mede in which it 
was pruprsed to male the xortiUonj and that eon* 
aequcntly there w as no appeal from the order of the 
Assistant Collector to the District Judge, or from the 
District Judge to the High Court. Tota Itiu e. 
IsnrnDAs . . . 1. L. E . 9 Alt. 446 

424. I ' — QuMtion of htlo 

•^Affialfrom eider under Jlr$l part of 1 . 113, 
— Ko appeal Hoc to the High Court from a deci* 
lien oE a Collector or Assistant Collector under the 
first part of s. 113 of the Korth*W(etern ProTtncce 
LaaifUercnnsAct (XIX of 1873), declining to grant 
an application for partition until the question in 
dispute has been determined by a competent Court. 
lUTlAZ DlXO C. LAIlTAT.OK'ytSgl 

[L L. E, 11 Alt, 32S 


D£ 0 A» r. AsDUL KaSiu KnAX 

[L L. E, 14 Alt, 600 


UatboMal . . L'L.E,19 AltV210 

I • 18. ORDHIS. 


AFPEAIi— coa^l»Jl^e<f. 

18. ORDERS—coafinurd. 
isracc. IirTUS^XTSB o? ms peiiiiox op tbb 
CouBT OP Wabds . . .7 W. E, 222 

428, ■ ■ — nitgal order.— 

The plaiutiS obtained a decree in the Court of first 
instance The defendant appealed The lower Ap* 
pellate Court Improperly directed the Court of first 


the lower Appellate Conrt was unwarranted hy 
law, and must be talen to be, if anything, an inter* 
loctttory order, and, as such, unappealable Lesn 
Bau t. Bdxseb Dbob . . 5 If. 'W., 180 

45>d. Order diamiesing part of 

drum before final decree— Cir<2 Procedure 


allow* an appeal against a portion of the decision 
when there >>as been a decision relating to the dii* 
posal of the entire suit, or on the part of the defen* 
dant, inasmuch as there had bees no final order to 
take an account. Vevcataoihx Raja t hlAaou* 
ubo RAntuToiLA Sauq L L. E, 3 LCaA, 13 

430. ' ' — Order rejecting appliea* 

tlonfor refund of stamp duty— An appeal 
doet not he from an order of the lower Court made 
on an application for refund of tufficicnt stamp duty 
and pcnmty, after a case remandci to it had been 
compromised. Redress should bs sought by way of 
motion rather than a* an appeal. Uauakooj Doss 
V. aOTEBKUEST . . .2 W. E, ^S.. 33 

431. Order of Munslf dlsmiss- 


[7'W.E,183 

433 . Order disallowing ap* 

polotment of ministerial officer — Act XVX 


tl4'w. E, 322. 


Se^ Cases usdeb ArrsAL— Decbeu, 



433. Order of hlagUtrate dis- 

missing ministerial officer— Coiauiseioncr of 
Sttenue Circmf.— The CommUsioucr Is th« 

proper authority to whom an appeal Ihs from th« 
c^cr of a MagUtrato dismissing a minuterial officer 
fcvoi his post, and the orikr of the Coiunilssiour 
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APPEAIi — continued, 

18. ORDERS — continued, 

passed in appeal is final. In hk Paubtitt Nabatan 
SiNan 3 B, L. K., A. C., 370 : 12 W. B., 323 

434, Order giving possession 

to purchaser— Cl t)i7 Frocedure Code,lS59, s,264, 
— No appeal lay from an order of a Court giving 
pcssession under s. 2C4, Act VIII of 1859, to a 
purclmscr at a sale in execution of a decree. OiiniTO 
Moyee Dossee V, Gooeoo Doss Roy 

[17 W. E., 396 

435. Order refusing to grant 

possession— Cit)!7 Procedure Code, 1S59, ss, 359, 
363, — No appeal lay from an order refusing to grant 
possessito, under ss. 259 and 263, Act VIII of 1859. 
GorAi CuBNDEii GnosE v, Raj Chukdeb Durr 

[2 "W. B., Mis., 9 

430. Order admitting claim of 

dar-patnidar — Civil Procedure Code, 1859, 
3, 369 , — No appeal lay from au order admitting tlio 
claim of a dar-patnidar wlw has intervened under 
s. 269, Act Vin of 1859. JADun CnuuN Thakoou 
V, Bhoianatu SiN&n Roy 6 W. E., Mis., 51 

437. Order on application to 

review — Civil Procedure Code, 1883, s, 639 — 
Appeal from decree as amended, — A second appeal 
lies against au order of a lower Appellate Court 
passed under a. 629 of the Civil Procedure Code 
(Act XIV of 1882) where the appeal to the lower 
Appellate Court has been, not from the order allow- 
ing a review, but from the original decretal order 
itself as amended by the original Court on the appli- 
cation for review. I'han Singh v. Cliundun Singh, 
I. L, R,, 11 Calc,, 296, distinguished. Semite — The 
words of s. 629, “ an order of the Court for rejecting 
the application shall be final,” primd facie apply to 
the Court which has passed the original decree, but in 
spii-it'they would seem properly to apply also to an 
order of au Appellate Couiti. Bala Natha v, Bhita 
Natha . . . I. Ii. B., 13 Bom., 486 

438. Order rejecting review 

— Civil Procedure Code, 1859, s, 378, — No appeal 
lies from the order of a Judge rejecting an appli- 
cation for a review of his order dismissing an appeal 
for default of prosecution. Chowdhby Rptttjn 
Pehsad V, Hitnooman Ja h W. E., 1864, Mis., 20 

439. — Under s. 378, Act 

VIII of 1859, au order rejecting an application 
for review of judgment is final. Caliy Dass 
Siecak V, Janokeenath Roy 1 W. E., Mis., 7 

440. Order rejecting applica- 

tion for review of order dismissing execu- 
tion proceedings for default in payment 
of process-fees — Civil Procedure Code (Act 
XIV of 1883), ss, 2, 241 (c), 540, 623, and^ 629, 
— That an application for review of an order dismissing 
an execution case for nonpayment of prcccss-fees is 
not an application under s. 241, cl. (c), of the Code 
of Civil Procedure, but one for review, and no appeal 
lies therefrom. Pudmanvnd Sinoh v. DoobGA 
PEEsnAD Doobey . - . 4 C. W, W., 39 


ABBB Alt— continued, 

. . 18. ORDERS — continued, 

441. — Order disposing of appli- 

cation for review on the merits. — Where an 
application for review is dispesod of as . upon a rc-' 
hearing on the merits, an appeal lies fr^m the order 
so passed. AnANiTT Aii v. Bihdhoo 

[13 W. E., 138 

442. ■ — Order granting review — 

Civil Procedure Code (Act XIV of 1883), s, 629, 
— No appeal lies from an order granting a review of 
judgment, except iu the cases set forth in s. 629 of 
the Civil Procedure Code (Act XIV of 18^2). 
BosnjAY AND Pebsia Steau Navigation Coiipany. 

r, S. S, “ZuAEi” . . I. Ii. E., 12 Born., 171 

443. — - Letters Patent, 

Sigh Court, cl, 15— “Judgment” — Order granting 
review of judgment — Civil Procedure Code, 1S82, 

s. 629 . — A second appeal was decided on the Ist 

June 1888 in favr.ur of the respondents by two 
Judges of the High Court. On the 24th July 1888,’ 
an applieatiou for review was filed with the Registrar, - 
Various reasens prevented the two Judges frem sitting 
together until the month of March 18b9. On the 6th 
March the matter came up before them when a rule 
was issued, calling upon the respondents to shew' 
cause why a review should not be granted, and 
made returnable on the 28tU March 1889. On that 
day one of the Judges had left India on furlough, 
and the rale was taken up, heard, and fnade absolute 
by the other of the two Judges sitting alone. Held 
that the order was not a judgment' within! the mean- 
ing of cl, 15 of the Letters Patent ; and that no 
appeal would lie- therefrom, the order being final 
under s.- 629 of the Code of Civil Procedure. 
Bomhag and Persia Steam Navigation Company 'y. 
The “ Zuari,” I, L. R., 13 Bom., 171, and Achaya 
V. Ratnavelu, I, L. R., 9 Mad., 253, approved. 
Aitbhoy Churn Mohunx v. Shaaiant Lochun 
Mohunt . . . I. L. E., 16 Calc., 788 

444. : — Order' granting 

review of judgment — Civil Procedxire Code (1882), 
3, 629. — No appeal lies from an order granting a review 
of judgment except as provided'by s. 629 of the Civil 
Procedure Code. - Bombay and Persia Steam Naviga- 
tion Co. V. S.S. “ Zuari,” I. L. R,, 12 Bom., 171, 
followed. Hab Nandan Sahai v. Behabi Singh 

[I. L. E., 22 Calc., 3 

Mahabib Peasah V . Nathni Thakue 

[1 C. •W. U., 338 

446, ; In general, final 

appeal an order for review can only be challenged 
upon the grounds stated in s. 629 of the Civil Pro- 
cedure Code. Sar Nandan Sahai v. Behari Singh, 
I. L. R., 22 Calc., 3, followed. Baboda Chuen 
Ghose V . Gobind Peoshad Tewaby 

[I, Ij. E., 22 Calc., 984 

446. Civil Procedure 

Code (1882), ss. 626 and 629.— No appeal will lie frem 
an order granting a review of judgment except under 
the conditions specified in s. 629 of the Code of Civil 
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appeal — conlinue‘1' 

18. ORPERS— eo«/i'na#«?. 

Prceedure. Bomlay and Persia Steam 
Co. r. S.S. « Zaari,” I. L. S , 12 Bom., 171, fol- 
lowed, Dabiai BuJi r. Badbi PuisAB . 

[r.L.B.,18 A1L,44 

See CnusnAX IIaJAbimai t. Sosibai 

[L L. B., 21 Bom., 3^ 


APPEAL— (^on/iMUed. 

IS. ORDERS— ci5n/jau«<f. 
no v»lid ground of appcul. Kqoob Lall r. Jctcie 
Sman , . , . I. L. B., 3 Calc., 787 

[2 C, L B., 430 


452. Order compensating de- 

fendant for loss of property attached.— 
lletd that no appeal lira to the District Court from 
an order made by a Munsif compensating a defendant 
fer lose of property attached before judgment under 
a St of Act VIII of 1S30. Tkieau GoTABnnAW r. 
DruAon Kubeb . 2 Bom., 369, 2ad Ed., 367 


Tulld ground of appeal under a. 63*^. hfCKXi Bah 
CuOWDHBT V. Biauss PrBKASR NAEAIX &rKGH 

[L L B., 24 Calc., 878 

• 448. . . Ctol Proeedurt 

Code (1882), St. 826, 029, 3S0, and 591— Orirryrdst- 
*07 a revtetpitta aait o/ Small Cause Court nature 


453, Order for compensation on 

release of attached property.— No appeal lira 
from an award of eocnpeBaaticm on release of altacLed 
property. HuRosooxnuBBB Dosssb r. RtTxasBB- 
HoaoN Dass . . .3 W. 2dis., 23 

Htrso Soo.xDBBT CDownnsAW r Btrsosnrjf 

Monrx Dass . . . . 8 W. B,, 332 


raued in the auit ; a rei iew can only be granted on | 
apeeial grounds, and it may u ell be that, although an 
appeal la not allou ed from the Anal decree in the auit, 
an appeal ia allowable from an order granting a 
rCTicw, which could rc-open the case after it had 
been dulwacd of. Otaxcxd Asbah t. DErnr Hohdn 
Sbs 1 . L, E., 22 Calc, 734 

See Makicea Mdsaliab r. Gubusavi Mupaiiab 

[I. L. E., 23 Mad., 496 

449. Order amending decree 

•^Correction ofclerieal mitiale tn oriffinol order. 
—WLcro the Court, on the appheatioo for a review 
of judgment, amends a clerical mistake hi iia 
origuial order, the decree drawn up in confornuty 
to tlu« order beconira the Anal decree, and an appeal 
will lie against it If brought witliiii the time prr- 
teri^ for bringing an appeal against any other 
similar decree. Joteisbex MboKBBJEE r. Ataoob 
Eobohax L Xi. B., 6 Calc., 22 : 6 C. L B., 675 

450. Order rejecting in mtffl . 

cLently-sUmped document.— Tho question of 
the admissibility of an insuHicIcntly-staniped docu- 
uieot ouce aJaiitteJ as eiiJiuce by a Court caa form 


property from attachment, and no appeal thcrtfroni 
lay to the Judge. Obobob r. Rah Ruttux 

[3 Agra, 272 

465. Certain property 

having been attached in cxceut'iuu as belonging to 
llie judgDimt-dibtor, a portion was elamird by a 
third party and released from attacluQcnt. Jleld 
Uut oo appeal by the judgment-debtor lay from the 
order of release. SitAit SooxDEB Kooswab v , 
RronooxATii SuuArB . . 11 W, B., 264 

466. — - No appeal lica 

from the order of a Court releasing a property from 
attachuient. on the ground tliat it ia in tlia pcBseiiion 
of the judgment-debtor, not on his own acoount, but 
on account of, or in trust for, some c.ther perai n. 
BASUA KlSBBX r. AHEEBrSEEX 11 W. B., 204 

467. ^ ; IVhcro property 

attached in creenti' n la released at tho iostance of an 
inteirenor, under a. 2tC, Civil Procedure Code, and 
retained in hia poiseasioD, the decree-holder has no 
nEht of appeal. I» tub uatteb or Ajcoruri 
DASS I2W.B.,354 
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APPEAL — cunliAiieil, 

18. OUUKRS— co!i/in(id/. 

•168. — Suit to ettitb- 

It.iji ri;)!>t—C{t:il Vtuceiltue Vuile, listf. w. 27$, 
’JSl ), — All iibj. I'tiiiii IV, 1,1 niatli' t‘> llie :tUa<'hiiU'iit ut 
fvrtutu iimiHrty iu lUi* i-xccuti m of a iIicM Ky the 
Juilp’iuvnt-ildiUir ru the itriiiinil that .iiidi prujicrty 

U'nK ill lii.i jv ),iu<M')ii, lint Jij) Ilia (AVI) jiriipcrty, hut oa 

account of an cudiiu iiuitt. Thin obju ti- a wna one of 
Uu* nature to ho ih alt with niuler ». 21$ alul fulliav- 
ing dictiiaiti of Act X of lh77. Tin; Court e.teentiug 
tlie ihcreo made an order a-aiiiat tlui dterei-ludder 
rclctiHing tlio inviHiiy iTmi ultaeinmul. Jlrld 
tlial ancli order wan not ajiinalilde, tlm fact tliul the 
ohjcrlioii wa.i undo by tiie judL'in.id-dcliter imtwilli. 
nfauditig, and the dcertC'hiilder’n jiropfr reiiudy wan 
to innlitntc a .suit under the I'nuUuin.i of s. thSA 
of Act X of 1877. Sit.tXA.t5i Jli.tr. r. Amiu H.tioitit 

[I. li. R, a AU.. 752 

460. htf tic- 

crce-haUlcr . — Wiii re j'.-irticn le Iding a dcerce tvliieh 
declarcH that they liave a lieu to lio (•.itinfual by the 
Stic of certain iiroperty lircceed to attach and sell tlie 
lirojicrly, and in imrouiiu; tliin emirno are met by an 
objection under Act VIll of ISoO, a. -10, and that 
objection in adjudicated unfavuur.ibly to tin in. no 
niHical lies from Kuch adjudic.ition. though the 
parties arc at liberty to bring a suit to cstublinh 
tlicir rights. Alirroo I.-VLi. r. .At.tUT.tii Koounuit 

[10 W. It, 98 

400. Cifif I>ra- 

ccdtirc Code, IS:10, f. 2Jil — Act -V of j. WS. — 

Where land in attached in execution of a vcnl-dccrct>, 
and on an application cither under, Vet VIII of IbSO, 
H. 210, or under Act X of IS.'iO, s. 100, it is reUased 
from attachment by order of a Court of comiietcnt 
jurisdiction, .sucli order is not subject to appeal, and 
can only bo impugned by a regular suit. Ix xuk 
M. tTTKit ov Tin; rr.TiTiox ov Cfiuoox S.tuosr. 
Uiuoox SAU05C r. Xn,sioxi;i: Sixgu T)i;o 

[20W.K., 90 

40 L Order dismissing claim 

to attached property— CinV Procedure Code, 
IS'2, ji. 231, 2S3 — Jiiecotioa o/ decree — Ohjection 
to ailachment . — ^Tho heirs of tlio deceased obligor of 
n bond tvera sued thereon on the ground that they 
were in possession of the property of the deceased, 
and a decree was made in this suit for the recovery 
of tho amount claimed “from the property of tho 
deceased.” In c.xecutiou of this decree, tho plaintiff 
caused cci-tain property to bo attached us belonging 
to tlio deceased. Tho defendants objected to the 
attachment on the ground that tho property belonged 
to them. Tho Coiut executing the decree proceeded 
to investigate this objection, and finding that tho pro- 
perty did not belong to tho dcfeiuhmts, but to the 
deceased, disallowed it. JCeld that tho proceedings 
upon such objection were taken under s. 281 of the 
Civil Procedure Code, and tlio order disallowing 
it was therefore not appealable. Aur.\Bn IvUAM ®. 
Eaktu Tiwabi . . L L. B., 6 AIL, 109 

462. Civil Proce- 

dure Code, 1859, s, 2i0, — ^AYhcrc a claim under s, 246 
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18. OUDllRS— continued, 

of Act VIII of 1850 is dismissed, there is no appeal 
from the order of dismissal. UuK.suKi; e. Bukoshuk- 
. ■ . . 6 W. R„ Mia., 40 

I 403. i Order on application to 

I add imvty—Cii i/ Procedure Code, 1359, }. 73.~ 
X'o njijnal lies against an order jiasseil on an applicii- 
liiiii made before decree under s. 73 of the 
Civil ProcidureCode, excejil in case of nu appeal from 
the decree itself ii.i jirovided for in . 1 . 303, Pararar- 
tuiii V. Amli'ilavitmt Pillai, 1 dfad,, 137, does not 
eonllict witli tliis ruling, as the petition there was 
Jiresi’iitcd in tho course of a regular appeal then 
pending in the High Court. AIUTiiAi'Aiiir.iL r. 
TiicciaLA G.\ux».v.v . , . 4 Mad., 22 

404. — Civil Proce- 

dure Code, 1359 . — The action of the Court under 
s. 7.3, Act VIII of 18.59, is a matter of discretion, 
and, ni'ou a true construction of ss. 3C3 and 350, not 
a imitter of appeal ; hut .an apiieal will lie after decree 
against interlocutory orders, if they affect the decision 
on the* merits nr the jurisdiction of the Court, llwu- 
x'.vTU Sahov r. GoTin: Sahoo . 14W.E., 90 

3ce UTaxmuA KuisiiXA Dkh r. Nomx Kuishna 
Bosk . . . .17 "W. B., 370 note 

[3 B. L. B., O, a, 113 

405 . Order refusing applica- 

tion to add party— C’lrif Procedure Code, 1S77, 
s. 32 . — An order refusing an application under s. 32 
of Act X of 1877 by a person to bo added as a 
defendant in a suit is not appealable. K Abjiax Bibi 
f. Alisni Lab , . . L L, B., 2 AIL, 804 

408. Order rejecting applica- 

tion to add party — Civil Procedure Code, is. 33 
and 5SS, ct. 2 . — An order rejecting an application 
under s. 32 of the Civil Proeeduro Code to bo made a 
party to a suit is not appealable under cl. 2, 

3. 588. AniUU.VXT33.A KinVTOOX r. lvOXlD-ItlJNXTSS,I. 
Ku.vtoon . . . L L. B., 13 Calc., 100 

407. ; Civil Proce- 

dure Code, es. 32, \5S8 (2) — Appeal against order 
that a plaintiff be made defendant . — An appeal lies 
under Civil Proeeduro Code, s. 588 (2). against an 
order under s. 32 that a plaintiff bo made defendant. 
I/AKSUililKA r. PAKAJIASIVA 

[L L. B., 12 Mad., 489 

468. Order dismissing petition 

for examination of -witness — Civil Procedure 
Code, 1359, ss. 152, 163 , — ^Tbo order of a Court dis- 
missing a petition under ss. 162 and 163, Act VIII of 
1859, is final. But the Court is bound to show, on 
tho Lice of its judgment, that judicial discretion has ■ ^ 
been used, and the limit of its powers not exceeded. 
Kaji SunuN Singh v.-Goonoo Dyab Singh 

[1 W. B., 83. 

Habo Chand Poeaxanice v. ITeishto Mohun 
Gieee . . . ... IW. B., 297i 

Neex Chand Det f. Angnd Cooxae Rot Chow-, 

7W.E.,147- 
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409, Order as to expenses of 

witness— C«ni Procedure Code, 1859, i. 15U— 
An ordpr wai> made directing the Kali/atioa (undtr 
B. 161. CimI Procedure Code, 1859) by attachment 


[12 W. H... 430 


decree held hy the jndgincat-dihtor. StfiTit r. 
Bulwant SiKOU . . . 2 W. E., Mia , 24 


[U Bom., 161 


Passes L Ij. It, 9 Calc., 214 : 12 C. 1^ It, 63 

473, — o/ ***• 
cuUm» pending »«i( Itltceen decree-holder andgudg- 
enenl-iehlor-^Apjiea\ from order »»er»t»ei» 

— C«n7 Procedure Code, t. 2i3 . — An appeal He* 
from an order passed under I. 213 of the CiTtl Pro* 


APPEAli— ca»6'iiur<f. 

IS. OBDEBS— eoafinarif. 

474. Seeunfn bond— 

—Cttil Procedure Code, Act XIV of 1SS2, u, 545, 
5S9.— The Court which passed a ccrtalQ decree ordered 
exeention thereof to be stayed pending appeal, 
on the debtePe furnishing tecurity to the amount of 
B70.000, under the proruions of a. 6tS of the Code 
of Civil Procedure. The debtor objected to the 
amount of aecurity required, and appealed to the 
High Court on that ground. The decree-holder con* 
traded that no appeal lay. Held that the order 
was appealable Jield also, on the facts, that the 
security required was excessive. Usetadeta Dev 
1. CaEOsox. . 1. 1,. E., 12 Calc., 624 

476 Ordav releasing surety 

for stay of execution. — No appeal mil He from 
an order by a Dutriet Judge, releasing a surety from 
aecnnty taken from him hy the High Court, to 
enable a deeree.holder to take out execution of Lis 
decree pending an appeal to the Privy Council, al* 
tbongh it is an improper one. Abesoonissa 
Khatook t . Aubs&ooxibsa Khaioov 

[17 ■W, B., 404 

470. Order rejecting applica- 

tion to stay exeeut-oo, etc, for want of 
sanction of Court under e. 482— Cieif Proet- 
dure Code, t 469— Decree eoment of gutrdtan of 
miser defendant . — An application to stay cxccntioa 
of. and to set aside, a deem, passed with the consent 
oftheguai^n ofaminor defendant. for want of sanc- 
tion of the Court under • 462, Civil Procedure Code, 
was rejected. Stld no sppcal lay against the order 
of reiccUoB, AarvAcnAUAU r. UinurcAi-PA 

[1. 1.. B., 12 Mad., 503 

477. - . Order rejecting petition 

for execution by transferee of decree— Cinf 
Procedure Code, $, SS2.—A. petition, by one claiming 
to bo the purchaser at a Court-salo of the uterest i f 
a decree-holder under a decree, for execution of the 
dfcrco nos rejected. Held uo appeal lay frem tho 
order rejecting the petition Bastbasiva r. Bsixi* 
TASA .... I. Is. B., 12 Mod.. 6U 


mately dismissed in appeal hy the High Court, and 
lie was ordered to pay defendant 111,000 as costs of 
the litigation. Plaintiff then brought this suit 
agsinit defendant in the Court of the Subordioale 
Judge of Forukhahad, and while >t wai pending. 


JfiMaa V. iiuzloor Khan, S iri S„ $52, dlasp* 
liTovcd.KASSAMALe.Oori L Ik B., 10 All, 339 


[i L. B., 20 Mad., 300 

479. ^ Order refusing opplica. 

tion to be declared Inaolvent- /Hso/renev— 
CodeofCttil Proeerfere {Act X of 1877 J, te. 351, 
588, cl. if.— An order rtfuiiag to grant an applica- 
tion to be made anina'ilvcntis appcalableundcr el. 17, 
0. 688 of tho Code of Ciiil Procednre. Such an 
ordAT must bo considered to be one mode under •. 351. 
Jmgguljetbun Ooopfoo v. Jfaroeoomar Pal, J. L. 
a., S Calc., 719, dissented from. Nubbi BcTEsa r. 
Cbasxi 

[I, !„ B., 0 Cale„ 108 : 7 a U B., 2S2 
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APPEAL —eniilitiuet/, 

18. UllDKUS — coiiliiHifil, 

‘180. — . Ciril Pr'ief’ 

dure Cinle A of lSi7Ji J>.f. dm, tl'i'i, rl, 17, — 
Till ro is 111 ) ii])jii..il iVi in mi nriii r in.uli! umkr u, 351 
(•[ the CoiU; of Chil I’n-es'iluro rtifiisiii;; to jiniiit an 
niijiHi'iitliiii t:i 111' m ido mi insolvent, Tlii! uiijH-al al- 
liiwi'il uiuliT R. 588, cl. 17, m far iwi mi i.rclor 
umlrr s. 3.51 i;t (' 'm-cniiil, is mi liclialf of tlio jinl.;;* 
nuiit-crcdilur only. .1 COiU'TJKV.lU'N C’«n.)l‘tuo r. 
Il.vimcooM.Mt I’At. , . I. Ij. R,, 6 Calc., 710 

Ji’OKUuu.v Gooi’T.v r. llrnuo Knox.vu Par, 

[0 C. L. 11., 135 

481. — An .'ipiical li,R 

nfrainst lui onlcr iiiu-si ii uuiUr .s. 3.51 of Act X of 
1877, althou^li it Mas au <.rilir n fiiniii'^ to declare 
jHtiiioiur an ins.lvcnt. U.vv.vcin 1‘ACKt r. I'lKiu'K 
LiiiiMU &. Co. . . L L. R., 2 Mad., 210 

482. — — Ci’nV i’rocc- 

ditre C’t.dc, 1877, s. aSb’ f it). — .\ii oiiUr disinisMii^ an 
apldicatiou t<i lie ilccl.irtsi mt iiivilvcnt is nppailalilo 

uiidir s, 588 (a) of Uic Code of Civil I’n-cislure, 1S77. 
iluMT.VA lloaautx c. Ilnu Tiiakooh 

[L L. R., 4 Calc., 388 

483. — Ciril I'rocc- 

dure Cotlf, ISS'd, rt. 3-J J, OSS — Iiuolreitl Judi/meut- 
dellor.—Ti dclitor Wius arrested mi civil jiroCiss. lie 
l)re,icnleil a petition to the Court fisnu which precesa 
i.ssued, alli'itiu^: that he was unable to pay the debt, 
and pp.vyiiitr to he dielarcd insolvent and to be 
reU'j-sed. The Court ]ia.ssesl an c.riltr on the samo 
ebiy, dircctiii),' that he shunhl he released, and that the 
creditor should pn.eetd against hi-s property. Jleld 
that au appeal lay aguiust the order. Kouauasami 
V. GovibDU . . . I. L. R,, 11 Mud., 130 

484. — Order dismisaing petition 

of insolvent debtor — Provincial Small Coixee 
Courts Act (JX of 1SS7J, s. 21 — Insol reiicy petit ion 
ill execution of decree in Small Cause suit — Ciril 
J’rocedure Code, ss. 3IJ, OSS . — In proceedings in 
execution of the decree pa.sscd in a Small Cause suit 
by a District Muusif who liad been invested with 
inseilveney jurisdietioii, the judgment-dehtors fded a 
jictition under s. 314 cf the Civil Vroceduro Code 
praying that they might be declared insolvents. 
Tlieir petition was dismissed by tlie District Munsif. 
Held an uppe-.d lay to the District Court against 
the order dismissing the petition. VArKUST.A P«a- 
untj r. Aloinib’ Saukb . L L. R,, 15 Mad., 80 

486. Appeal against order of a 

subordinate Court on a petition of insol- 
vency — Civil Procedure Code, s. OSS — Civil Proce- 
dure Coda Amendment Acts fVII of 18S3, s. OGJ 
CAct X of 1888 , e. 3J. — The judgment-debtor, having 
been arrested in execution of a decree passed by the 
Small Cause Court at Aladras, which was transfciTcd 
for execution to the subordinate Court of South lllala- 
bai’, applied to the District Court to bo declared au 
insolvent. Tho District Court tninsfcrred the appli- 
cation for disposal to the subordinate Court, and the 
application was granted on 25th July 1888. On 5th 
November 1888 one of the opposing creditci'S appealed 


I APPEAL —continued, 

I 18. UUDKllS -coal, •mied. 

I to the High Court. Held that tlieappcal did not lie, 
blTlIAUAMA c. VrrUtUAOA 

[L L. R., 12 Mad., 472 

480. Order refusing to dis- 

I churgo surety for insolvent— C'.'ril Procedure 
Code, js. S:iO, nil. — \n order refusing hi discharge 
a surity under s, 331! of the Civil Pn.cedure Code for 
an itU'dvent judgimiit-dchtor filing his petition, 
where the snnty was entitled to his discliargc, is not 
all appealable order. I1 ai5xa JlAr, c. Jajixa Das 

[L L. R., 16 AIL, 183 

437. Order releasing from at- 

taclimcnt after aerpuired property of insol- 
vent judgraeat-dobtor— C'lVif Proiedure Code 

I ( JSStlJ, s. 307, and s.piSS, cf, IT. — Wheresmiioof the 
j sehednhd creditors of a judgment-debter who had 
j heeii dit'lared all insdveiit, and in respect of whose 
j j/rapeity n ncciycr load been appointed, but wbo laid 
not been diseharged, presented an aiiplicatioii to the 
Court purporting to be' nude under s. 357 of the 
Civil I’recedure Code’, pmyiiig for the sale of certain 
property which had come by inheritance b) the 
judgiiient-dchlor, and the Court, also purpirting 
to act under s, 357 (if tho Cede, inado an order on 
such ajiprn’ati'iu allowing the property in question 
to ho relr.iscd fr.nii attachment on deposit by tho in-; 
solvent of onc-tliird of the scheduled debts:— iZeW 
that tho order wmi appealable as an order under 
s. 357 by virtue of .% 5SS, cl. 17, of the Code cf 
Civil I’n ceilure. Gasksiii L.vl c. 51c3.vbiiat Ai,i. 
GiaWAi; L.u. r. AIusaub.vt .ilxi 

[L L. R., 16 AIL, 234 

438. Order giving possession 

to mortgagor on payment after expiry of 
time — Transfer of Properly Act (IV of ISSSJ, 
S.87 — Decree for foreclosure — JPortyayos-’s appUca- 
lion for extension of lime. — In a suit on a mirtgage 
a decree for foreclosure was passed, a period of three 
months being fixed for the discharge of the mortgage- 
debt. The iiuirtgagor having made default, the 

j dccrcc-holdcr applied for and was placed in poiscs- 
aion of the pr.ipcrty. The mortgagor, to whom no 
notice had been given of tho decree-holder’s appli- 
catioii, then applied for and obtained au extension 
of time for payment, ami he made the payment and 
recovered possession. Held that the mortgagee 
Was entitled to appeal against the order. N,uiavana 
Rkddi e. P.vr.viTA . I. L. R., 22 Mad, 133 

489. Order on investigation of 

claim — Civil Procedure Code, 1859, s. 229 — Juris- 
diction of District Judge. — ^The plaintilf obtained 
a decree against T, A, and J in. a suit, tho subject- 
matter of which exceeded 115,000, and in part execu- 
tion. thereof attached property worth less than that 
amount, D having resisted the execution of tho decree. 
The plaintiff’s claim was numbered and registered as 
a suit under s. 229 of Act VIII of 1859. Upon 
investigation, tho i’irst Class Subordinate Jiidgemade 
an order staying tho execution of the decree. The 
plaintiff appealed to tho District Judge, who held that 
no appeal lay to him, as the subjectTiaatter of the. 
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18. OBDERS-toiiitJJUf./. 
original suit out of which the etecutiou suit uruse 
exceeded 115,000. The pUintifE appealed against thia 


there was, therefore, no appeal against the order 
in question to the District Ju^e. Ratioji Tamaji 
c. DHOiiAf A ItAQu . . 1,1j. B.I 4 Som., 123 


; . • of 

• . 33f 

>'«5- 

- - . . - ^ ■ • . ■ • •lo- 

cree for jiosscssion of certain land against S aud 
others, untler s 3 of the Specific Itchef Act. He was 
obstructed by the dafeudaiit, a third party, when ho 
went to take possisaian. Thereupon ho applied to Uie 
Munsif’a Court for the remoial of the obstracli'in, 
and liis application was rtgUtered as a regular s>yt 
under s. 331 of the Code of Civil Procedure. The 


iuiige, Tanaj* li'rphv, /• X. 

Ji„ 4 Hom.! JS3, JjstJsgujsbcd. JduilaMmaf r. 
Ciinnaaa J> X. 12., 4 MaJ, 220, and 

Kaltina v. 2fafita» Kulti, I. L. S , 13 Uad., 620, 
referred to. IIasib All Facib e. ^lEiiEn An 

[L li. TL, 23 Cat, 830 


and registered the claim as a suit, as directed hy 
a 220 of the CoiD, which, in Lis opinion, did not apply 
to tbs claim of a mortgagee in ]>osscssiiin ; and tbo 
senior .Vulstaiit Judge, though if opinion that tba 
Jifnnsif was in errur in not proceeding under t. 229, 
ruled tliat there u as no appeal from his order, as the 
claim had not been numbered aud registered, and 


aoii tbe case rcmamlod, that Iho cUini might ho j 
tiiimlwred and ri'giitercil as a suit, and an order i 
passed Ihinvu alter the iuiisligatioii, as diricUd by ' 


APPEAL ^Continued. 

18. ORDERS— «en<<NKed. 

a. 22d of the Code. AIusabui r. SnAtnriroiiiir 
UisMCDsisr ... 4 Bom., A. C., 36 

492. — C/ri2 Procedure 

Code, tt 32S, 331 — Dhtlrucltoit to execution of 
decree — D«smi/»aJ tj decree-holder’* petition. — 
Obstraction was offend to the execution of a decree 


i liia petitiuD Was rejected, and the claim was not 
numbeicd and registered as a suit. Held tliat an 
appeal lay against the order rejecting the petition. 
OoPAiA c. Fz&xakpss . X L. B., 16 MocL, 127 


tug aud registcrlBg as a suit a complaint' made at 
a time beyond a month from the time of the obstruc. 
tiim in an application under i. 329, such order can be 
objected to when tbe final order, uhicb is appealable 
as having the force of a dicrce under s, 33h h 
appealed against. Tbo Judge in appeal ii bound to 
entertain tlie ubjrrli'iD that is thru made and to 
dismiss the apphrati ni when he hnCif that it has hem 
wiougly admitted. Lala r Kauavam 

[X L. B., 21 Bom., 382 


the title of the dccrcc.holder. RAstl. Ruii r. 
IfoDABlKAU 

p B. L. K, A. a, 303 note : H W. It, 186 

495. ■ — ■ Perton not 

port) to »«•/-— Cin/ Procedere Code, IS59, t. 230. 


of dieroe. KUELLCT CiICSSEB fitfOSE r. pKOSCtlXO* 

JiotB DOSSIB . . W. Zt. 1864, Mis.. 24 

Go&vcK 2<AtiAiB Dcit r. Diaro I’afa Dossee 

ri W. It, 140 


decrcr>lu>ldrr to ihipossrss him of cirtain inintoviable 
property, aud the Civil Judge rijcctctl the apf.Iiration, 
—held that s. 231 of the Ciiu Prcxxdiire Code did 
not B»»* the pititioner a right cf appeal to the High 
Cdort. SISUARASIUUA CuABirAB r. Kakasiuua 
CUAUTAB .... 6 Mod., 183 
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t; a t f a tli'v' n *' a* aSiifti aa tiar Ih ■ 

i!.<.T 4 v 4 S;a .-vif'tr. (\i<.nr i i JK /A-'-.' !!.»’. t.’iv' r 
\>,v» a- 1 A v.i:. six' 

11 iij. :j ii M A> A(‘ 5 » ifa' io nil-!.-.' ». i.’.!!, .V.'i . 
Vitt < f l;-,';'. r, lISMWi r • 

i:iiU.A:4 .... 13 W. It, Uii-1 , 

•100. •■• Of<lor rcAialuK lonot rv'ddo ; 

an injunction-- f'iri? /v-.v ttr<- f. »«.3 v‘)..jSv, ■ 

r/, .\l' Ai'i'al ’.viU li<i v.l.il’ f J. '■‘‘i. * 1 . "f ; 

llu- *7 Pi^il I'M-.iIut.-, i:i :ii a:i i nl<r niiil.r • 

«, ll'i; i,f ilif O.ite rvfu.in/ t-. aiiii-- .an iiiinsxilat. 
jVutii Uu’niS V. C.i.Miii, 1. f.. li.. a C.il •: /'jV. nft.* ’ 
.-vil t-.i. Z,VMA 1 'A JaS 1 -. MCIIAMC-Ui 'I'AiV.l 

[I. L. It, 10 AIL. 8 ; 

j 

GOO. ■ - . - Ortl'T for inauc of notice . 

made under B.'10-l —fit if n, l'.>K 

u^ii. ■ .\ I'rayiii,: f. r ii l.Jiij- rary iiijinu-ii-u i 

its A s'.tit w.M jiv<».;tiU 4 i>y ill'' I'Uittiifr Sts a »ti!x r* 
tiitSAl.,- Cutsri. 'Hie Js 5 ii,;v n-fuiid yan i't>Ur« -.11 i*. i 
uillii.ist Uf.triiiy tlio sl. fisnLnii*. am! i ntp-il if tKv t-i ! 

SMtti! ti) tlf m. TUo lilastilifT alisval.v! I > llie Dt.irtfl ' 

u‘!m xrA:ilc(!tln.'iiijniicd -is yraytd fi.r: — lUhl ' 
that iitt apiva! lay fn.sii the oiihfrdhiatc tViirt, urn/ | 
that the Distrift Juiltte I'.ad linri> rti<l t.> I'Suviau a ; 
iarUtUdifU uut vtale J in him by I.ia-. I.CH e. tins ' 
■’ [L L. It, 12 JIutL, 180 . 

I 

601. Order rejocting plaint iio j 

inautlloiontly atanipod.—--! svteil Ii atnl C (i) i<ir | 
IV ilcclar.it!"n nf hii titb' l‘> cirtaiii j/nnivdy, asiil (ii) j 
fvr all injusidibsi ri-ilniiitiiig C frv m j'.vyiii;?, iiml It j 
fti.ni reciiviiig, .all iilbAVaiicc <4 a J^iir out j 

Ilf the iuc. mo of tliu jmiiiv'rty in lUspiiU'. -f yulucii 1 
each of tliu rtliifa houphl at !!l!!0, ami inK.tctl a j 
Court-fio Ktamp of 1120 to tlio plaint. Tin.' C<iurt j 
of firit iiihUiicu rojtcliil tliu pliiiit as iiumlUciciitly ! 
(itiisiipoil, lifltling tluit till! claim for the itijuiiclion | 
s' licht .slioiilil be valiicil at ten tinus the immial al- j 
lowaiicc pablby C to /? u.i provitU'il by «. 7, cl. 3, of J 
Act Vll of 1S70. On appeal to the Iliyli Court, ■ 


APPEAL 

\% tJltUKltS - -aan/. 

!.(!>! lhi‘ s'j;,- , phf frjutiii^ the plaint as iiisu/ii - 
eitsiily a'.aliip. il si aa npJs aUt h-, HAunUlirfOjj ;• 

t. iM'AT .i'Hiit , . I. L. It, 17 Bom., 00 

002 . ^ Order rojocllng plaint for 

want Ot Btrind'ctioir f.*tn 7 iV.,.viiuri- Vutlc , 

». II. Uif ill. r {tf.- Hit nrtiii.- under ». l i, 

'V * ^ ' ^ rii.nlip A ami iS-, lenilim » 

tiic pf. iliXiIii.i?y ijit. ,if I f p.irii'lii ii ill nr rejtei.s tU*l 
puirit, ilf ( i i 'u i.j. -1 ;,j apical ; and if it 
apj.a.'* tUii jufiflidi a . 1, undiiiy aviuimi!, t!u! 

} ;i i.ijniut lu p.iiry . f mint be *,1 add; as 

I imn .1 • 11 n i’.!i ut jtt.-isU. ii >11. Idtilti-. int-n UciaU 
Ct.‘ni!£ f , C'‘bi.. i.’tolt III' tjltA/.CKl-Oilr; 

[2 Agra, 21-1 

003, — Ordor ruturning pliiint for 

I>.-y.)0!i{aUon in prop-jr Court- tVciV I ' r^yiurt 

f ■ it , fsr;'. J . ,\ i id r,.il...,m ,i usufmetaary 
ii> fiC'.ft ff o i.iiii.S ■•I'.n iii.i:i!!iied in tlur 

Mni.iifs {, urt. Afb {iut suit had l.<.s!i admitta! 
ni-d ir." pait».s c;lb,l i.u ti pr .huv cvideiits*, the 
.Mundf (■.'••I ;i d the pl.vtnt in the unit ti be rctnmed 
l.i the plaintiiT fi.r pn n utati .'.i in the prupir C',iiri 
>•1 lb.,. ;:n iiiid tUd th .' siiitsh.iihl luv.i Itvii huti- 
lii,c 1 in .if't,- mtuf till* ^itii.'. til >a*i! dttd.;c, tiie value 
■ t the j ruj. .-<y in suit b. inj iicvi.inJ the juriidictinu 
-f.v Mmi'if. IM,I tlut, luidir .Ut VI II Ilf ISot), 
tho Jl iniii's I iihr '.vai appr.iialih- to thclu'.vcr .VppeU 
Iitc ( lead, and, iiiidi.r ,\ct nf l!i 77 , the Ixivcr 
.\pp. lUte I'f.u'l’.s iirihr t-'> thii Hi,'li C .urt. IvAti.vs 
l».v.i e. .Na.va!. .'‘ts.iU . L L, It, 1 AIL, 620 

GOl. Cicif Proc (~ 

dare Coifr, s, it'i'y n.) / j. ;i7— .fcf XII (J" 

t , — IVlnrc. nftir the issius in a anlt \vi.ro 
fr.»r.i. iL the C tut ihriiLd tlat it lud m. jnri.vUrti m, 
and r. lunud t!ie pbiiit t.< he pn sintid in the pnper 
//.-,’i/ dut in _4 i d.iita' s!ic Gmrt acted umKr 
». ,77 Ilf Act X *'l ls 77 i and it* dcciiimi, if it Ciiuiug 
•alt'iiiii the ihiiniti ti Ilf a" ihr.rto’' in .«. 2 of .Vet 
XU if ISTl*. M'.is ivd appc-alablo a.s such, but was 
appi abibl,; iiinb r 1 f ,Vrt .X of IH '77 ;w ,an order. 
AntJt'i. CAJtoo c. UAJi.smtu Ki-iiioit Sisint 

[L L. It, 2 AIL, 357 

605 . Ciril Proce- 

dure <-Vfr. fS 77 , .tf. SiO , nS.'s f(>J~.SVcaiid ajtpcal . — 
The* 1 .Wcr .Vppcllate Court (Sub irdinaU' .lurlcc} dc' 
cidvil on appeal by the ili fcniLint from the decree of 
theC'.ilrt nf tirot iu.sUnce (.Muuiifj tint the Court of 
first instance had no juri.silicti ju to entertain the suit, 
as the value of theaubjcct-nnUer oftiie suite.xcceiled 
the pccuiii.ary limits of it.i jurisdiction, and ordered 
tint the" apindUnt’siippuil bedtcrced, the dccuioiiof 
the .Miiiisif bo reversed, and tlio rcconl of the cuso bo 
scut tn thoMnusif to retuni the plaint to the 
plaiiitifE for presciiUtiou to the proper Court.” The 
plaintiif appealed to the ili'„'h Court from such order 
iw an order ritumiug a plaint to bo presented to tbo 
proper Court. Held that such order could not bo 
rogariled u 4 one to which art. 0 of s. 5 S 3 of Act X 
of 1877 Was applicable. That relates to orders 
rcluniing plaints for auieiidiueiit or to be pccsculcd 
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18. ORBKItS— conh’nu<(?. 

to the proper Coart passed b; a Court of first 
instance, and not to an order by an Appellate Court 
upon an appeal to it from the decree of a Court of 
first instance on general grounds. The plalntifTe 
proper course was to bavo preferred a second appeal. 
BiKDESnBI CUAUBET r. Nandu 

tL L. B., 3 AIL, 468 

Contra, CuijnrASAJit Pillar r. KAaerpA Udatas 

[L L. B., 21 Mad.. 234 

608. — C»e»l Proce- 

dure Code (Act XlVofl^aaj, u 57,582, 5^,S'>9— 
Srtarning plaint to it pratnUi to lie proper 
Covrt— Order under Ctrtl Procedure Codtf t. 523 •~- 
IVhere aa order is nude by the lower Court of 
Appeal, ntuming a plaint under s 57 oftliaCitii 
Procedure C<nle, by rirtuo of the powers conftrred on 
it by s. 581. an appeal lies to tho High Court under 
I. 569. S. 588 does* not prohibit such appeal. 
Sindeahri Chauhey v. Nandu, T. L di,, 3 AHn d5G, 
distinguished. Goon Bex Sadoo r. BinJ Lax. 
Bebka . . . I. li. B. 26 Gale: , 276 

[3 C. W. W , 243 

607. " Ctrif Procedure 



"ti £. bT.'o ail, S56 


60S. — Cir»l Troce’ 

dure Code, 1^77, it, 57, 5S3 (OJ—dmitluiton oftnii ; 
t'a irrong Couri— rfa«t/cr of Muit-~Power of the ' 
Court to tcAicA tult tt trant/erred to return platnt 
to be prttenled to the proper Cour/— dur'rdtctioi*.— — 
A District Court transferred for trial a suit insUtntcil 
ill a Court suboniinato to it to another Court snb- 
ordinate to it. Tlio Court in nhicli the amt 
was instituted uas nut tho one iuwliicIithesuitsbonlJ 
hare been iustituteJ, and couseijumtly the Court to 
which it was transferrcil made an order dismissing it, 
and directing (he return of the )>laint ft.r pnwnitalHm 
to the proper Court. JMJ that (uch order must be 
taVem to liaie been passed nndtr a. 57 < f the Ciiil 
Procedure Coile, and was thcitfure apjKaUblc under 
a. 5S8 (d). PacuaoM Awastiii r. Uaiii IKunsn 
tI.L.B,4 A11..478 


A F FFi A I,— CO » ft n Mcd. 

18. ORDEBS— coRftnued. 

6(». Oreier allowing amend- 

meat of plaint— Cinl Proredure Ceidc, 1677$ le’ 
53, 53d (6J . — Tbe plaintiff in a suit applied for the 
amendment of the phunt. The defendant objected to 
the amcadeaent, nud a day was fixed by the t^urt 
for the “ admissinn or rejeetton of the petition 
cf amendmemt and the determination of tho defen- 
dant’s objections thereto.” The Cunrt, after 
liearing tbe parties, made an order allowing the 
" petition of amendment,” and rejecting tbe defen- 
dant’s objections. The defendant appealed from 


£L le B, 3 AIL, 864 

610. Order amending decree— 

C>nl Procedure Code, 1362, i.20G.—Fer Ot»riEU>, 
J — tVbcn au original decree is amended under s. 200 
cf the Ciril rroecdure Cede, it, as amended, is the 
decree in the suit t and an appeal therefore lies from 
itnndertho proiisimsof a 510, when the raliiity 
of tile amendment can be gucsti mod Per MAnuojp, 
,7.— An order passed under s SOD amending a decree 
it a eeparato adjudieslion. and is not niirely a jurt 
of tbe ongine) decree, and eannot alter its date, and 
euch on rrJer IS not appealable undu s 583 of the 
Cu^. Raodckatu Das r Raj Kpuah 

[L 1. B. 7 AIL, 278 

ScATA r. Oaboa . L L. B, 7 AIL, 4U 

611 — ' — Deeree—Judy 

inent'-ObjecItone by fttpondent to decree— 
Met ys(<f«e«fo— Ciptf Procedure Code, ei 13, 540, 
561, 5S4.—1» a suit to obtain pouessinn of certain 
property, and to set aside a deed railed a deed ef 
endowment (waLfnama) on the ground that the 
defendant luid fraudulently obtaiued its execution, 
th^ dtfmdaiit pliudcd (l) that the deed was a valid 
one, and (ii) that the was iu pciscsslou of the 
piwyKrty in satisfaction of a dower-debt, and her 
prasessinu could n(t bo disturbed si long at the debt 
nmained unsatisfied Tlic Court of first iiisUueo 
held that tlie deed was invalid, but tliat the defi-n. 


deKudant fif^ objections under a 5C1 cf the Cinl 
l*ri cedure Code in regard to the first Omrt’s decisi m 


Mauuoou, JJ., diseeutiii;). tliat if a dorrrc is, up 
the face of it, tulirtly in favour cf a Jiaity to a tuit, 
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siicli decree being tho thing which by Jaw is made 
appealable, aad nothing else, that party has no right 
of .appeal therefrom. If, in tho judgment of which 
such decree is the formal expression, findiiigs have 
been recorded upon some issues against that party, 
and he desires to have fonual effect givcu to them by 
tho decree, so as to allow of hia filing objcctioua 
thereto under s. 561 of tho Civil Procedure Code or 
of appealing therefrom under s. 540, he must take 
steps under s. 206 to liavo the decree properly 
brought into conformity with the judgment, so that 
there may be matter on the face of it to show that 
something has been decided against him ; but if he 
fails to take this course, the decree, though in general 
teims, will stand good as finally deciding the issues 
raised by tho pleadings upon which tho ultimate 
determination of the cause and the decree itself 
rested. Tho findings in a judgment upon matters 
which subsequently turn out to bo immaterial to tho 
gi'ouuds uimn which a suit is finally disprsed of, as 
to tho plaintiff’s right to any i)r,rtion of tho relief 
sought by him as declared by tho decree, amount to 
no more than ohiter dicta, and do not constitute a 
final decision of the kind contemplated by s. 13 of the 
Civil Precedurc Code. Held, also, that in the 
present case the Judge was right in hold.ug that tho 
question as to the validity or othenviso of tho deed of 
endowment was wholly immaterial. The judgment 
of Steaight, J. , ill Lac/imaii Siu.gh v. Mohan, I. L. 
a., 4 All., 407, approved and followed. Fer Old- 
SIEID, JT., contra, that the decree, to agree with the 
judgment and fulfil the requirements of s. 206 of 
the Civil Procedure Code, should contain the 
material paints for determinatian arising out of the 
claim and material fer the decision thereon ; that if 
this has not been done, tho defect is a good ground of 
appeal, notwithstanding that the decree, on its face, 
may be altogether in favour of the appellant, and 
notwithstanding that ho may not have applied for 
amendment of the decree under s, 206 or for review 
of judgment ; and tliat, in tho present case, the defect 
in the decree would afford a good ground of appeal. 
Fer Mahiiood, J., that, inasmuch as the provisims 
of s. 13 of the Civil Procedure Cede relate as well to i 
tho trial of issues as to the trial of suits, and in the 
present case the validity or othenvise of the deed was 
a matter dh’ectly and substantially in issue between 
the parties, and was adjudicated upon, the finding 
of the first Court upon that issue was net a. mere 
obiter dictum, but would be binding upon the 
defendant as res judicata notwithstanding the fact 
that the suit against her was dismissed on the ground 
that she held possession of the property in lien of 
dower ; that whatever has the force of res judicata 
is necessarily appealable; that the word “from" 
as used in s. 540 or s. 584, and the expression “objec- 
tion to the decree ’’ in s. 561, refer not only to matters 
existing upon the face of the decree, but also to those 
which should have existed, but do not exist there ; 
and that the defendant in the present case was 
aggrieved or injured by the omission in the decree 
of the first Court, and was therefore entitled to file 
objections to it, and, for the same reason, to appeal 
to the High Court from the decree of the' lower 


"APPEAL — continued. 
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Appellate Court. Also per Mahmood, J., that, it 
was doubtful whether the reliefs contemplated by 
ss. 206 and 623 were open to tho defendant; but 
that, oven conceding that she ought to have sought 
her remedy under either of those sections, her neglect 
to do so did not make her incapable of obtaining the 
same result by tho exercise of her right of appeal. 
Anusiii/abai v. Sahkaram Fandurang, I. L, M., 7 
Bom., 4S4, Man Singh v. Naragan Fas, I. L. Jl., 

1 All., 4S0, Mohan Lai v. Bam Bagal, I. L. B., 

2 All., S43, Niamat Khan v. Fhadu Buldia, I. L. 

B., 6 Calc., 319, and Fan Kooer v. Bhagwant 
Kooer, 6 N. W., 19, referred to. jAitAirONNissA 
i'. LuTFUifNissA . . L L. K., 7 All., 606 

612. Fecree affirmed 

On appeal — Amendment of decree hg first Court 
after affirmance — Objection hg judgment-debtor to 
execution of amended decree — Appeal from order 
disallowing objection — Objection allowed on appeal. 
— The decree of a Court of first instance having 
on appeal been aflirmed by the High Court, the first 
Court altered the decree which had been affirmed, 
intending to bring it into accordance with the judg- 
ment of tho High Court. After the decree had been 
altered, application was made to execute it as altered, 
but this was opposed by the judgment-debtor on the 
ground that that was not the decree which could be 
e.\-cciited. Beld by the Division Bench that tho 
order of tho first Com-t disallowing the objection and 
directing that execution of the decree as altered 
should proceed could not be regarded as passed under ' 
s. 206 of the Civil Procedure Code, but was an order 
passed in execution of decree, and as such was appeal- 
able. MUHAintAD SULAIilAN KhAN V. PATIWA 

[LL. K., UAH., 314 

513. Order of remand after 

former remand- — There is no appeal from the 
order of a lower Appellate Court remanding a case a 
second time on the groimd that the - former order 
of remand had not been carried out. EADHABijll.trB 
StJBJIA V. AXUNDiroVEB lyEBFA 

[W. E., 1884, Mis., 39 . 

524. Order of remand. — Queere — 

■Whether, when a lower Appellate Court reverses a 
decree of a lower Court on the plea of limitation, 
and remands the case to be tried upon the merits, such 
decision is an order prior to decree fi*om xvhich po 
appeal will He. Mahosied Aitjob r. O otrBEK 
Peeshad Sha . . • -6 "W. E, 61 

515 . Order of remand on 

special point — Eeversal of decree on appeal . — In a 
suit for the enhancement of rent, the Collector die- 
missed the suit. On appeal the J udge held that the 
rent was liable to enhancement, and remanded the 
case to the Collector to find what rate was^ equitable-. 
JZeld that an appe.al lay from the decision of the 
Judge, notwithstanding the remand to find the rates. 
NEEBiroNEV SiNQH Deo V. Shobhun Bibbb 

' [Marsh., 600 
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18. ORDERS— con{i><u«(f. 

scqueuUy that the pctittun fcr reviaioD wai mamlaiu* 
able. Tt vMA Nvt B.UCTA e. Uahabala Bkatta 

[L I*. E., 19 Mad., 167 

B20. 2f.-Jr. P. Sffit 


order of remand. ’ KUBCiioossissA Ribbb r. Goo- 
boo PebsiUlS SiiAs ... 7 W. R., 331 


29.— S. 190 of Act XII of 1881 nukes a. 563 of Act 


on a " prcljminary point” under a. 6<KJ. and not a 
disposal of tho case in accoi'daoco »itli tbo auarA 
KBisaiiiw CnsTti r. Mornn PitA-NW Vacta 
Uaxaei TBrin . . L li. E., 22 Mad., 172 

613, _ . ,1 Order of remand mode 
without juriBdictioa— Cuif Pivcedure Code 
(Act XIV^JSSSJ, tt S63, B33—Froe««diBSt(ale» 
ty fint Court Mndoij appeal from order.— Id a 
caso where neither of tho parties desired to haso a 
local Inrciligalion, though luggcsted by the Couits, 
the lower Court dealt with tho ease ou the maUnal 


S2L ' Order of re* 

tnaml—Rule 17 of the Kumav>* Rulet, 13S4, made 
under Scheduled Vutnelt Act (XIV of li>7i ), t. 6 — 
Cod* of Cieif Pvuccdure, //. B32, 5f>J — ll*ght of 
appeal agaiml order under *■ 552.— Where the 
Deputy Cummlssiouer of Xami Tal decided that a suit 
was barred by linutatiun, but at tho lomo time also 
esmo to a definite decision on each of tho other issues, 
and the Conimisuoscr in appcalt settiug aside the had- 
ing as to Iiniitalioii. remanded the case under s. &C3 
of tho Code of Cirit Procedure,— ifsfd that, under 
Ooverument Nylificaliou Ko. vTI=685B* 

Juno 1894, rule 17, an appeal lies from such an 
order of remand Mvthar y/osse>» r Rodha Stlti 
I. L. X.,]7 All., 112 L. R.,S2 /. A., 2, referred to. 
llAris ABiiri. Radeu Esav r Hasi Raj S»oq 

[LL.E., 22 AIL, 405 


costa of tbo local inTcstigstion, and, on default being 
made by the plaintiff, it dlsnussed the suit. Tho 
order of remand was found to bciuialid as made with- 
out juris^ction. Held that all proccedingf taken 
by the Court of hrst lustaneo after tho remand 
and pending the hearing of the appeal against Uie 
remand order were noil and roid, inasmuch as tho 
jurisdiction of that Court to hear the caso upon 
remand depended upon tho salidity of Iho nmand 


r. CnEBA Tea ConrABi: . E L. E., 12 Calc., 45 


Tt 

Sp 


order rsoisadiog the caso vru 


623, Order remanding cose 

after local investigation— Ctnf Procedure 
Code, lSo9, *. 363, — An appeal lies from an order 
remauding a case for re-trial after local miestigatiou, 
inch order not being one under s. 363. Jiebcx 
K isseir UoT r. Dwabsa^azu Rot Cuowrnsv 

[W-, E., 1804, 363 

624, Order directing a local 

invostigation.— Xo appeal lUs from the order of a 
Judge dinctiuga local inrestigation by an amcm. 
DauaovB Ait r. RnASO !:oo>Di:nEB Debia 
C uowpuBAiB . . . . 7 W, E.. 425 

625, Order fa caso oa appeal 

alter compromise reported— Cin'f Procedure 
Code, tS39, e. SC3,—,\a appeal IiaTuig gone down on 
remand from the High Court, the Zillah Judge con- 
sidered ho was bound to proceed with it, notwith* 
ataniling a rrprrsrntaliou nude to him by jHtilicn 
that a comprumiso lud been entered into iMtnern 
the parties. Held that, by i. 363 of ths Oiil 


not appealable, and ion- 
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Procedure Code, an appeal could not be preferred 
against this order of the Judge. Soeoo? IfABAtir 
PAITDAH V. SOOMJUB POBTA . . 11 W. E., 605 

526.-— Order of remand — Civil 

Procedure Code, 1877, ss. 562, 586— Suit of the 
nature cognizable in Small Cause Court. — An order 
on appeal fi-om a decree in an original suit of the 
nature cognizable in Mufasaal Courts of Small Causes 
under s. 662 of Act X of 1877, remanding the 
suit for re-trial, is appealable, s. 686 of Act X of 
1877 notwithstanding, as that section applies to 
appeals from appellate decrees, and not to appeals 
from orders. The CoiiiEordE or Bijnob c. Jabae 
A m Khah . . . I. L. K., 3 AIL, 18 

627. — night of second 

appeal — Suits cognizable by Courts of Small Causes 
—Act X of 1877, ss. 562, 686, 588, 5S5.— The right 
of appeal given by ss. 588 and 589 of Act X of 
18'7'7 from an order of remand, as contemplated by 
3. 562, is not taken away by s. 586. Collector of 
IBijnor V. Jafar All Xhan, I. L. H., 3 AIL, 18, fol- 
lowed. Mahahbt Naesib&h c. Eaqho Keshat 

[I. L. E., 7 Bom., 292 

528. Order of remand in suit 1 

cognizable by Small Cause Court— Ctot7 
Procedure Code, ss. 688 ('28 J and 886 . — In a suit 
to recover E238 (being the purchase-money for 
certain laud) on failure to perform the contract to 
sell the plaintiff the land, the Munsif decided the case 
on the issue of limitation only, and held the suit was 
barred. The Judge held it was not barred, and made 
an order remanding the case for trial on the other 
issues. It was objected that, the suit being for a sum 
less than R500 and of a nature cognizable by a 
Small Cause Court, no appeal lay against the order of . 
remand. Seld, following Collector of Bijnor v. 
Jafar AH Khan, I. L. S., 3 All., 18, and JUdhadev 
Narsingh v. Kagho Keshav, I. JO. If., 7 JBom., 292, that 
the right of appeal conferred by s. 688, Civil Proce- 
dure Code, is not controlled by s. 588, and therefore 
an appeal lay, Chinnataubi Qouitden v. Chinnana 
Gohnden . . . I. L. E., 19 ATad., 391 

629 . Order iu Sinall Cause 

Court suit by Judge without jurisdiction 
— Institution in Court of Subordinate Judge invested 
with yowers of a Court of Small Causes — Trial by 
Subora . so invested — Transfer of 

suit — 6 . ■ Procedure Code, s. 25 . — 

A suit of the nature cognizable in a Court of Small 
Causes was instituted in the Court of a Subordiuato 
Judge, the Judge of which at the time of the institu- 
tion of the suit was personally invested with Small 
Cause Court jurisdiction. That Judge retired from 
office without trying the suit, and the District J udge 
directed his successor, who was not invested with 
Small Cause Court jurisdiction, to try it, and he did 
so. Held that it must be taken that tlio suit was 
transferred under s. 25 of the Civil Procedure Code 
to the Court of the Subordinate Judge ; and that 
therefore, regard being had to the provisions of that 
section that the Court trying any suit mtbdrawn 


APPEAL — continued. 
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thereunder from a Coui-t of Small Causes shall, for tbs 
purposes of such suit, be deemed a Court of Small 
- Causes, no appeal would lie in the case to the District 
Judge., KahiiEbhae Rai v. Dos'eMtihamiiad Khah 

P- L. E., 5 AIL, 274: 

630. Interlocutory order in 

SmBll Cause Court suit. — Although no appeal 
lies to the High Court from the final decree made iu 
a suit cognizable by a Small Cause Court, an appeal 
lies from an interlocutory order made in such a suit 
by a District Court. GolAil Hhsen v. Musa Mita 
Hamad Am . . . I. L. E., S.Bom., 260 

531. — ^ Order of remand in Small 

Cause Court suit — Civil Prooedwe Code (Act 
XIV of 1882), ss. 562, 556, 588 (cl. ^), and 58y.— 
A Court, in the exercise of appellate jurisffiction, passed 
an order under s. 662 of the Civil Procedure Code, 
remanding a case of the Small Cause Court class as 
described in g. 588. Held that, under the express 
words of the second portion of s, 689 of the Code, an 
appeal does lie to the High Court from such an order. 
KiETE MOHLiDAB jj.'Ramjan Mohaidab 

[I, L. E, 10 Calc., 623 

532, Order of Small Cause 

Court in execution. — Ho appeal lies to the High' 
Court from the order of a Small Cause Court iu 
e.xecution. Mtjtteb Lam, v. Ram Das 

[W. E., 1864, Mis., 88 

533 , Order of Judge refuaing to 

execute Small Cause Court decree. — An appeal 
lies from the order of a Judge refusing to execute a 
decree of a Small Cause Court. Demawab Am v. 
Dabeb Pebshad . . .11 "W. E,, 203 

534. Order refusing 

to execute Small Cause Court decree transferred for 
execution to Mwisif — Civil Procedure Code, 1882, 
ss. 223, 228, 249, 622 — Mofussil Small Cause Court 
Act (XI of 1865), ss. 20, 21 — Kxecution-proceedings. 

— ^The plaintiff obtained a decree in a Small Cause 
suit in a subordinate Court iu the mofussil, aud a 
certificate was granted to him under s. 20 of the 
Mofussil Small Cause Court Act for the execution of 
the decree against immoveable property of the judg- 
ment-debtor iu the jurisdiction of a District 'Munsif. 

He accordingly presented- a petition to the District 
Munsif under s. 247 of the Code of Civil Procedure, 
but bis petition was dismissed. Held that on appeal 
lav to the District Court. PeehmAi, c. 'V enk.itaeama 

(T. L. E, 11 Mad,, 130 

535 . Order of Subordinate 

Judge in overvalued Small Cause Court 
suit — Valuation of suit — Act ; ' ' . 21 

— Subordinate Judge invested — .. ■ .of 

a Small Cause Court.— A suit was filed in the Court of 
a First Class Subordinate Judge invested with the 
powers of a Small Cause Court up to 11500. The claim 
was for 11630.7-3, os money had aud received by tlio 
defendaut to the plaintiff’s use. The Subordinate 
Judge did not deal witli the enso^ under bis Small 
Cause Court jurisdiction, but tried it as an ordinary 
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appeal — eonlinuti. 

18. ORDEPuS — contmaed. 


Tbxjibae 8AcniBiu . L L. B., 10 Bom., 370 


A PPE AL — <0 n/i H it; (f . 

18. ORDERS — conlinutd. 

642. Order rejecting appeal— 

Ctttl Proctdurt Code, 1659, *, 336.— An Appeal ii 
net AilmiMible azuinxt an cnler passed nnder t. 338, 
Act vni of 1S59. Is TUB IfATTEB OP OoUBSS 
ScsciTB 11 W. B., 660 

643. Order rejecting applica- 

tion to sue as pauper — Ctnl Procedure Code, 
1877, I. SSS.—Ho appial lies under Act X of 1877 

I from an order made uadcr that Act rejecting an ap- 
plication for permusion to me as a pauper. CoLUS 
ff. Masouas Das . . L L. B., I All, 745 

644. — Order allowing with- 
drawal of suit — Ctrtl Procedure Code, 1^2, e. 373 


637. 

bouade , • 

of land . . . . 

lies to th ' a * . 

to estertaln such an appeal. Kabatas Vataxeat- 
sss c. Duassu Dauoobas . 4 Bom., A. C.. 167 

g 38 . Order allowing , decree- 

holder to take Credit for his decree oe pur« 


t . • 

open to appeal under i. 270, Act VllI of l$od. 
ItAJABAJt CnOWSUBT C. SSBIOCA DOEeU UUBEB 

[7 'W. B., 113 


appealable by a tS8, or being a “decrco'’'vithm 
tic iDcaniug of i 3, is not anpcaUble Kauas 
SlKOB r. Lebubaj SlsOB . L L. B., 0 AIL, 211 


lllBOnABTS JUA r. JlSbUOOB JQA 

[L L. B,, 6 Cala, 711 

646, ' ■ Order of Civil Court ea 

conviction of escape fVom custody — Ctnl 
Procedure Code, 7677, *. 637.— Qaarr— IVTicther a 
person convicted, uuJer t. CSl of tne Cinl Prcccdure 
Code, of eicapiog from lawful custody, who is sen- 
tenced to one montli’a imprisonment only, can under 
s 6$8 (SO) of that Code appeal EurBESS c Abab 
Katb . . . L L. B., 6 All, 313 


Eshax Cuvxbeb Dutt e. Fbabratb Csowbbbt 
piarsh., 270 : 2 Bay, 230 
640. Order In execution of de- 

cree— foirer of Sentor Asiiitant Judge,— Held 


Assioxeb 11 W. B, 100 

Kezt Lail r. Miuxa . . 11 W. B., 420 


Madiio ruABAB r. 1IA>3A KcAB. MAx'kcAn r. 
ItAx Kisbobs . . . L L. B., 6 All, 314 

648. — Order disallowing claim 

— & 322B of Ciril Procedure Code, Act A" of 7577 
—ilteceHaueout appeal.— Aa appeal Irom the Jc«- 
•ion by winch a disputed rliim U MtUed nndit 
a 3220 of the Code of Citil Prcccdorc, Act X of 
1877> h ccgnizablo as a nuKillancoos afpcal, i.r., aa 
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APPEAL — continued. 

18. ORDERS — continued, 
appeal from a decree not passed in a regular suit. 
SeINIVASA ATTANGAB 1). PeKIA 'i'AIDJl Nayakae 

[1. L. B., 4 Mod., 420 

549. - — Order directing penalty 

to be enforced under Stamp Aat— Decision 
as to penaltg not appcalahle as a decree — Civil 
Procedure Code (Act VIII of 1850 J, s, S6o~CivU 
Procedure Code, Act AT of 1877, s. 588. — A decision 
of a Judge directing a penalty to bo enforced under 
tbe Stamp Act, tbo case being afterwards proceeded 
with, is not appealable as a decree, as it cannot be 
said to bo a decree affecting the merits of the case or 
the jurisdiction of the Coui-t. Nor can such a decision 
be said to be “an order as to a tine” within the 
meaning of s. 365 of Act VIII of 1859 (with which 
8. 688 of Act X of 1877, cl. 29, con'csponds). 
SoNAKA Cho'Wdbain V. Bhoobcnjoy Shaha 

[L L. B., 6 Calc,, 311 

560. ■ Order dismissing suit 

on failure to serve summons— dtrt7 Proce- 
dure Code ( Act AT (f 1S77J, ss. 97, 588. — An order 
'Under s. 97 of the Civil Procedure Code dismissing a 
suit on it being found that the summons has not been 
served on the defendant, in consequence of the failure 
of the plaintiff to pay the Court-fee leviable for such 
service, is not appealable. Lucky Cuijen Chow- 
DHEY V. Budueeunnissa . 1. L. B., 9 Calc., 627 

[12 O. L. B., 484 

651. Order' dismissing suit 

on failure to give security for costa — Civil 
Procedure Code, s. 881 — Decree. — Seld by the 
Pull Bench that an appeal lies from an order passed 
under 8. 381 of the Civil Procedure Code, dismissing 
a suit for fa'ilure by the plaintiff to furnish security 
for costs as ordered, such order being the “ decree ” 
in the suit. WirriAais «. Bhown 

[I. L. B., 8 AIL, 108 

652. Order of single Judge 

of Higb. Court — Civil Procedure Code, 1877, 
s. 58S. — S. 588, Act X of 1877, restricting appeals 
against orders, does not apply to prevent an appeal 
to the High Court from the order of a Judge of that 
Court. Hvebiss Chvedee Chowuhey v. ICam- 

SVNDAEI DEBI 

[I. L. B., 9 Calc,, 482 : 12 C. L. B., 511 

553. Order setting aside'sale in 

execution of decree for vent— Sengal Tenancy 
^ot (VIII of 1885 J, s. 178.— Ko appeal lies from 
.an order setting aside a sale under s. 173 of the 
Bengal Tenancy Act. Roghv Singh v. Misei 
Singh . ■ , I, L. E,, 21 Calc,, S25 

Haeabandhh Ahhikaei V. Haeish Chakdea 
Dey Pai. .... 3 O. "W. E., 184 

554. — — Order on further direc- 

tions varying report of Commissioners 
under decree for account in partnership 
suit — Time for appeal — Letters Patent, cl. 15 — 
Civil Procedure Code (Act XIV of 18811), ss. 588, 
591. — A decree was passed in a partnership suit di- 
recting (inter alid) the taking of an account. The 


APPEAL ~ continued, 

is. ORDERS — continued. 

Commissioner having taken the account and made hia 
report, an order was ihade, on further directions, 
varying it in certa'm respects. Subsequently a final 
decree was passed, founded in part on the order on 
further directions. An appeal was filed against the 
final decree, in which objection was taken to the order 
on further directions. It was contended , that no 
appeal having been filed against the order on further 
directions, as might have been done under s. 15 of the 
Letters Patent, so much of the appeal as arose out 
of that order had been barred by lapse of time. 
ITeld that the order passed on further dhections was 
not appealable under Chapter XLI of the Civil Pro- 
cedure Code (Act XIV of 1882), and that it fell, 
thci-eforc, under the concluding portion of s. 591 of 
the Civil Procedure Code,. and any.crror in it might 
subsequently be set forth as a ground of appeal 
against the final decree. Per Jenkins, C.J. — As- 
suming that the order on further dhections was a 
judgment within the meaning of s. 15 of the Letters 
Patent, and as such appealable, the contention of the 
respondent cannot prevail, as that would not deprive 
■the appellants of their right to appeal under the Code. 
Jamsetji Dahabhoy Baeia V. Dadabhoy Dajibhoy 
Babia , . , I. L. B., 24 Bom., 303 


656. Order made in the course 

of esecution proceedings and not appealed, 
against — Riyht to raise the question as to its •pro- 
priety in the appeal against the' final order, — ^A de- 
cree having in 1894 been passed in favour of the 
plaintiff in a suit against a number of defendants for 
the recovery of land with mesne profits, the amount 
of such mesne profits was ordered to be fixed in e.tecu- 
tion, lu 1897, an order was passed declaring that all 
the defendants were liable jointly and severally for 
such mesne profits,' -nhich order was not appealed 
against. Later in the same year a Commissioner was 
appointed to ascertain the amount of the said .mesne 
profits, and in due course a final order in execution 
was passed by the District Court. At the time when 
the last-mentioned order was passed, certain of the de- 
fendants desired to re-open the question of their joint 
liability, but were not permitted to do so. Seld 
that, even assuming that the order declai’ing the de- 
fendants to be jointly and severally liable was one 
from which an appeal could have been preferred, — as 
to which there might be some doubt, — it was a deter- 
mination of one of the questions which had to be deter- 
mined before the particular application for execution 
could be finally disposed of ; and the question of the 
propriety of the order w’as one that need not bo at 
once raised by appeal, but could be raised in the appeal 
against the final order. Caussaneh v.. Satires, I. L. P., 
23 Mad., 260, referred to. Godavaei Samuxo v. 
Gajapati Nabayana Deo 

[I. L. E., 23 IHad., 494 

556. Order eonflrming appoint- 

ment of Read of muths — Nomination hy a pan- 
darain under a decree — Sevocation of such nointna- 
tion by the pandarant’s successor, — The' pandaram 
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AP^SAIj — continued. 

IS. ORDERS — continued, 

of a mnth, bduf; empowered oodcr a decree to nouii- 


nattonhacl bcin confirmed wai anccceury party to 
tbo appeal. e. VisTAU^aa 

[LL. a.. 13 Mad.. 33d 

B67. Order in execution of do- 

oroe of Privy Council— C«til Frueedure Code, 
t, fiJO.— Land \;aa put up and pnrebased ia cxecn* 
tion of a decree, and tho aale was confirmed, and the 


AFPBAL— eoH^uueef. 

18. ORDERS— eoflttnuecf. 

obtained a decree conditioned on payment by them of 
the pn>anptive price within a certain fixed period, 
could, after the expiration of auch period, appeal 
againat anch decree on tho ground that a condition of 
tho contract out of which their right to pre-empt 
aroce bad not been embodied in tho decree. Sodai 
Ai«yA r. Jatin Sinyti, I, L. B , 13 All., S76,' 
referred to. Wazm r. Kale Euax 

[L li. E., 19 AIL, 139 

660 . Order of Collector con- 


Recovery Act (Bengal Act VIlof ISSO). Apphea* 
tii-n waa made to the Collectcr to act atide the tale, 
but the appiicatiun was refused Held, following 
the ruling in Sadhii Saran Siuj v. Panehdeo Lai, 
I. L. B., 14 Calc, 1, that an appeal lay to the 
Revenue Commissioner against the CoIIector’a order 
affinnmg Ibe^salc. Lala ParAO Lal r. JaiKaba* 
TAX Sixou L li. E., 22 Calc., 419 

eeL - — Order setting aside ox* 

parte decree— Ctn/ Procedure Code (1382), 


Cittl Procedure Code, and tho suit heard upon tho 


appeal lay therefrom, Abexachbllau v. AsittiA' 

cusLLAU . , . L L. E., 10 Mad., 203 


12 Calc., 081 


for pre-emption of tho tharo in suit on pajment of 


paj mg iu the prt-cuiptii o price fixed thenby, both a 
to tlie comelucss of the prc-rmiiliTe price and as t< 
tlio nasouablcutss of tho time allowed for l<ajmcnt. 
KODAi hiXtiu r. Jaisbi Sixou 

[LL.E.,13A1L, 189,370 


frum such order was snpcrlluoui, and must he dls- 
missed. BATTAxrt c. Uaiu IlAn Dat Dcbk 

[L I* E., 17 AIL, 213 


dipoait tcndorid unJ<r that stctioTi on the ground 
that it was U» bte. RAsuiB-rD-DK r. Jiioni 
Suou . . . L L. E-, 10 AIL, 140 
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APP33AIj— 

19. Ol:DKUS-coiic/m/i<.f. 

{504 Order iauondliig a.’ilo- 

oerttllciUo — Order' ‘jrtrdi'.i'j tipp{ir^/uin /or 
ric>rtr </ order — fin/ /’rr.rr./fic.? Code C-lr( 
■Xlf o/ i, ‘J i I — {jiiij-tfsoii rrltilinii io e.vccu* 
iioi\ o/ dfi'ree . — X-i ujitivid iirt rrusu uu I'nt. r ^r.iut- 
jiig iiu iii>ji!ic,iti..'U fi.r thi; Jiiiu'iulmciii. tf « uli- 
ccrUiUuU'. Dos v, Ooixo’in Koer, I H*. 

*Y., ti5S, :n>{i.-urc(i. Uc’Jjt.v Uiiv r. Uau Kcmah 

I'EUSUAU . . . I. L. R., 20 Cftle., C20 

1.3 C. W. N., 37-1 

605, Order rojoetlng el.dm of 

alleged repreaentativo of deceaaed plaiu- 
tiff, iiiul for abiUouK'ut of ault— f/nV iVo- 
fcdore Code ( is. ."o'd iiiu/ dOT — Disyuta ns to 
right in ii tlfeeosrd ji!aii)l{tf — Right of 

his adopted s at to Cuii.'fiiin' the -alt . — The Jiittitililf 
i« u suit ill whlcU his hrutlur ivus iLTeiiiLini 

died, and uu ivjil'liiMtiija was undo nii lu ll dC of .a Ii-iy 
idU'iied to have Iiooii lul nilul In* llio wid o.v of littf 
diCi.asnl uiidor his utilUority tint his lume he 
hniuglit c-u to the rcc .rd as iduvutiff. This ujuiUai- 
(ion 'Vila made within six m..iithi vf the diath «if 
the oritjiunl iilaiiitilY. The Court of iirat Uistaiice 
rejected the iviiidinitioii, whieli the defei|diiit o{i{e«>cd 
on the ground tliat the hey had tiut hccii adopted, 
and diawhsed the suit on the ground that it had 
sibatcd, Jicld that aiipt-.als lay agaiiiat the rejie- 
(ien of the above iijipiicalion, mid iilao agaiuat tliu 
disiiiiiiial of the suit. iVr Curiam. — A disputo 
within the meauiug of Civil i’r. ecdure Code, s. 307, 
need not bo hetivtcn persons claiming to 'rcprestnfc 
the deceased plaiiitUf. SumiAvy.v r. .S.v.uixa'uvyau 
[L L. R., 18 Mad. 408 

See lI.uuj)A iHfli r. An llcar.v Kuaw 

IX L. R., 17 AIL, 173 

668 . Order rejecting applica- 

tion for suit to abatO—Cicif RrcceJure Coda 
C-ISSJ, s. 3CG. — J£e.[d that au order rejecting 
an application that a suit niiglit be declared ta have 
abated by reason of the death of tlio plaiiitill and tho 
invalidity of an applicatiou to tlie Court to bring his 
legal representativo on to tho record was not one of 
tho orders contemplated by s. 3(56 of the Cede of Civil 
Pjol* dure, and that no appeal would lio therefrom. 
Bhaqwax Das v. Mauabaja op DiiAiiiPtra 

[L L. R., 17 AIL, 288 

19. PROBATE. 

007, Order to suspend probate 

— Succession Act, s. 265 — Citil Procedure Code, 
1850, 3. 363. — iVhere au application for {irobatc has 
been granted, and, an objection being made, a eitb- 
gcquent order is passed directing that the caso_ bo 
re-opeued, that probate bo suspended for a time 
certaiu, aud that tho executor bring in his evidence to 
prove his right to obtain probate, — Meld that no 
appeal lies from such an order. Act X of 1866, s. 263, 
and Act VIII of 1859, a. 363, discussed. BfiOJo 
Rath Pai v. Dasjioht Dassee 2 C. L. B., 688 


APPEAL— coii/i)i!/c(?. 

10. PROBA'fE-co«c/fu/rd, 

508. — Order of Diatriot Judge 

admitting poraou aa caveator— iVo4(//s and 
Adintnistration Act (VoJ 1S31J, 3,86— Civil Sroce- 
itiirr Coda, s. flS9, cL 2. — S, 86 of tho Probate and 
Adiniiiiatnitioii Act (V of 1881) makes tlic Code of 
Civil Procedure apiilic.able to orders passed under 
that Act. Au a]ipt'al tiicrcforc lies to the High Court 
from tlio order of a District Judge aduiittiug a person 
as a cavmtor under s, GO of tho Act ; such an order 
is appealable under s. 58S, cl. 2, of tho Code. 
Auujuah D.V33 c. UopAi Dass 

[L L. R., 17 Calc., 48 

500, Order i'ofusiug to make 

poraou party dofondaut to au application 
for probate — I’robalo and Administration Act 
( Cof ISslJ, 3s. 33 and S6. — S. 86, read with g. 53 of 
the Probate aud Adminislnition Act (V of 1881), 
only allows an appe-.d to tho High Court in cases iu 
wliich an appe.al is allowable under the Code of Civil 
Procedure. Xo ajipeal therefore lies against au order 
refusing to nmko a person opposing probate a party 
defcuiLvut to uu application for probate. Abirun- 
nissa Khaloon v Komurunnissa Khatoon, J. L, M,, 
13 Calc,, 100, and Karman Bibi v. ilisri Lai, 
T. L. R.,2All„ 001, followed. KuEriBAiiAHi Dasi, 
r, Shyama Cuckn KuNDtr 

[L L. E., 21 Calc., 639 

570. Order rowing to amend 

probate — Lrohate and Administration Act (V of 
1831), 3. 86 — Succession Act (Xof 1865), s. £63. — 
Xo appeal lies from an order refusing to amend a 
rlerical error in a grant of probate either under a. 86 
of the Probate and Administnition Act (V of 1881) 
or 8. 263 of the Succession Act (.X of 1865). Khettra^ 
niuai Lasi v. Shyaxna Churn Kuadu, I. L. if., 21 
Calc., 530, referred to. GEltiBDiiA Kdsub Das 3 
QcrxA V. Rajeswaui Roy L L. B., 27 Calc., 5 


20. RECEIVERS. 

57L Order refoaing to remove 

a receiver — Civil Procedure Coda CB.oi X of 
1877), 33. 2, 211, 503, 510, o83~Act XXIII of 
1861, 3. 11. — By a decree- in an administration-suit, 
A was appointed receiver “ to manage the estate” 
A died, and by a subseq^uent order J1 was appointed 
receiver. One of the defendants in tho suit applied 
to have B removed from tho cllico of receiver on tho 
ground of his alleged mismanagement of tho estate. 
The application was refused. Meld that the order 
of refusal was appealable, whether the former Code or 
tho present Code of Civil Procedure was deemed to be 
applicable, being an order made in respect of a 
question arising between tho parties to a suit relating 
to tho execution of the decree. AIithibai v. LisfJi 
Nowiiojr Banaji . . -XL. E., 5 Bom., 46 

672. Orders submitting per- 

son. for and confirming nomination as re- 
ceiver — Reference to the District Court — Appeal- 
able order — Civil Procedure Code C Act X of 1877), 
33 , 503, SOI, and 505.— No appeal lies &om an order 
passed under s. 605 of the Civil Procedure Code by a 
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APPIiAL — eoHltnued- 

’ 20. EECEIVEBS — eon^^nue(^. 

Court; subordinate to a District Court, subnutiuisc 


bcin^ sutSciont to include that question, and not 
'merely to decide the fitness or otherwise of the person 
noounated to the oifice of rcccirpr. Bisuair Kooun 
V. Rut CnuBH Dill JiIiiuta. 

[L L. H., 7 Gala, 710 : 9 C 1* R. 203 


&74. ' ’ ' CtrtI Proce- 

dure Code, JSJSf, *. Si- — An appeal did not he against 
an order cefusuig to appoint a ceccivirc nnder Act 
VllI of 1859, 1 . 92. EZ'rasiE Iiaicm Fataua 

. PL Mad, 129 


a. tbs of the ijirU Proccd'ore Code (Act xYv’eS 1882) 
ai explained by i. 50S. ^^'hca he docs appomt. hta 


co&BiicrcdT Joi» r. J'oAn, L. P., 3 Ch„ 678$ refer- 
red to. Sano^rra r. SuirsaairrA 

[L L. B., 24 Bom., 33 

576. Order dlamlsalDg applica> 

tion for appointment of receiver — CieW Pro- 


an%«dcr undet tliat section and not under t. G03, s^ 
ii, therefore, app^able under a 5S8 of the Cinl Fro- 
c^ure Coda as amended by Act XII of 1879. 
Goauix Dcluib Fc&i «. Tiuit IIxTsaaiiir 

[0 C. Ifc n., 437 

677. ' Ci«J Pwe- 

dart Codt,u, S03$ 605, 5S5 — Ordtrr*j$et\ngafpti‘ 
fottou to uppoiaf nct\ttr—di‘ptalable order.— 
An ^cr rejecting an application to appeunt a 
rweeirer is an order paued under i. S03. and ii^ 
therefore, appealable under a &8S, cl. 2W of the Code 
of Gril Procoduro. Suhrainanvit r. JppataMt, I, 
X. U., 6 Afad, 555. orcrrulod. VavuTsaiJn r. 
SrusATiutLL . . L Ik IL, 10 Mad, 179 

S*« Aso-'inioti Cass 

[L Ik JL, 10 Mad. 180 note 


APP£A1j— eoafiRued. 

20, BECEIVERS— eonefuded. 

678. ■ ■ ' • Ordtr rffeelinij 


the order on appeal is final under s. fiSS. Oottaia 
Dulmir Puri r. Tekaxt ITtlnaraxn, (> C, X. S.. 4C7, 
followed. The Court to which such an appeal lica 
from the order of a Subordinate Judge is, under a 21 
of Act XII of 16S7, the High Contt where the value 
of the suit la above BS.OOO, and the District Judge’s 
Coort in other cases, Domra Xain Adta r. 
Makhab Lai. Asta I. Ik B.. 17 Gala, 680 

21. BEGULATIOXS. 

679. Beng. Bog. XV of 1703— 

Order re/vttnj appltcalion Ip xnortpagtr fcr 
re/am of excttt paptntnl under Reg. XV of 1703 — 
No appeal lus from an order refusing an application 
by a mortgagor for the return of cxceas payment 
alleged to have been made by him in a pmevedios 
under Itcgnlation XV of 1793 by which he redetmed 
hie mortgage. Sbesua:* CnrsrsB DiTrsBrEi e. 
Alopaoo SooDPir Bor 24tW. B., 17 

680. Beng.Beg.Ief 1703— Order 

of Ptelrict Judge— Act XXIII qf JS3I, t 88— 
No appeal was provided from a summary oidcr made 
by a Dutrict Judge under Bcgulatiun I of 1*08, 
but such order was open toquestion lu a regular suit. 
Act XXIII of 1601. a 3^. gave no right of appeal la 
soch cases, but provided mcnly that the mode of 
trial and the procedure incidental and ancillary 
thereto, laid down in the Cinl Procedure Code, 
should be applied thronghont lu miscdlantoua caaes 
and proceedings. Ut£B£:xA7U KooMiOO v Uosuoo 
Sooptrs Saoa . . 19 W. B., 123 

50L Bong. Buga. V of 1812, 

8.29, and V of 1837, a. 3— Oi^rr/br allacimtnl 
and taoMyrr.— No appeal lay to tho High Court 
{rum an order passed by a District Judge, Usuiog a 
precept to the Collector to Ivdd an estate in attach- 
ment. and to appoint a manager under i 20. BiguU. 
tion V of 1S12, and a 3, Bcgulaliun V of 1827 lx 
tax XATTza or tox rsTirtox or rna CottccToa 
ox PcxEixnroBX . 12 B. Ik B., I*. B., 300 

Gooxoo Daaa Borv.CoLlFCTOBorFDftEEanrOBs 
[ID W. E., 170, and 20 W. E., 203 

683. : Bong. Beg. V of 1812— 

Order of Cof/ccfer r*f**M>g to male dulnbulton 
among elar«holdere.—Aa appeal did not I'm to the 
nigb Court, from the order of a Collector rtfnsmg to 
distributa amangst the ahartboldm the amount of 
thevaharea of the surptua proceeds of a joint un- 
divided estate attached and admln'iaterM nnder 
B<wlaXioa V of 1812. JOOO hlom CnoWpnaAix 
ff. Tub GorxxxuxxT . . 3 W. B., Mta-, 17 

633. Bong. Beg. VUI of 1819, 

8. 8— Order rf Cicif Coarf— There Lj no spi«nl 



( 335 ) 


DIGEST 0¥ CASES. 


( 336 ) 


APPEAL — continued, 

21. KEGULATIONS— 

■ham an order made by tho Civil Court under a. G of 
Ecgulation 7III of 1819. Ik inE iiAiTEa op the 
TET moK OP Sqoeja Kant Aohaej CaowDnav 

p. Ii, P., 1 Calc., 383 
26 W. P, 222 

584 Bong. Beg. Ill of 1872, s. 5 

— Suit referred to Civil Court in Sonthal Feryttn- 
mhs, Order in. — A decision on an issue or in a suit 
properly referred to a Civil Court in the Soiitkal Por- 
gunmiw, under s. 5, Begulation III of 1872, W!is 
appealable to tbo High Coui-t under Act VIII of 
1859, wbicli was applicable to tho Sonthal Pergiuinahs. 
TABIKI PBOSAD MISSEB r. MAHAlUtAD CuOTOHUV 

[6 a L. P. 566 

22. SALE IN EXECUTION OP DECEEE. 

585. Order refusing interest in 

execution of decree. — When a sale in execution 
was set aside, and the order dh-cctiug the return of 
the pjirchase-jnoncy did not also direct tho payment 
of interest thereon, — Jdeld that there was no appeal 
from tho order of the lower Court refusing to givo 
intei'cst. Bishonath Doss v. Ahited Am - 

[W. B,, 1864, Mis., 19 

586. Order absolving purcha- 

ser from liability for damages on re-sale — 
Civil Procedure Code, 1859, s. 2oi. — A purchaser at 
n sale in execution of a decree is liable for damages 
caused by re-salo consequent on his not making the 
required deposit. An appe.al lay from the order of the 
lower Courts absolving the purchaser from liability. 
SEEE NaEAIN MiTTEE V, JlAHATAB ChAKD 

[3 W. K., 3 

SOOETJJ BtTKSS SlKGH V, SEEE KISHEN DOSS 

[6 W. B., Mils., 126 

587. Order making defaulting 

purchaser liable for difference on re-sale. — 
An appeal lay from an order holding tho first default- 
ing purchaser liable for tho difference arising from 
re-sale in execution of decree under s. 25*1, Act VIII 
of 1859. Joobeaj SiHGH V. Goue BuKsn Lam. 

[7 W. E., no 

588. Civil Proce- 

dure Code, s, 25i — Sale in execution, — An appeal 
lay from an order passed on an application under 
3 . 254, Act VIII of 1859, to make a defaulting pur- 
chaser liable for the loss occasioned by a re-sale. 
Eam Diaii V. Bam Das . L L, B., 1 All,, 181 

589. — Order under s, 25-1, Civil 

ProeedtU'e Code, 1859. — ^No appeal lay to the 
Judge from an order passed by a subordinate Court 
under s. 254, Act VIII of 1859. BiKDA Dabee 
Dossee V. Qoeee Soondeeee Dossia 

[6 W, P, Mas., 82 

590*^ Order refusing refund of 

price to purchaser — Sale of immoveable pro- 
perty set aside — Civil Procedure Code, s. 315. 
— ^No appeal lies from an order refusing a refund of 
price to a purchaser, the sale to whom has been set 
aside under s. 316 of the Civil Procedure Code. 


APPEAL— coiiiinued.' 
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Sottdayar Mai v. Abdul Sahman Wiaa, WeeJely 
Id otes, 1890, p. So, Tapesri Lai v. Leohi Jdandau 
£ai, IVeehly Motes, 1890, p. 89, and Bam Dial v; 
Bam Las, I, L. B., 1 AIL, 181,' referred to. 
Paijnaf/t Sahai v. Moheep Marain Singh, I. L. B., 
16 Calc., 535, dissented from. Kahim Bakhsh r. 
DntxEi . . . . I. L. P. 12 All., 897 

691. Order on defaulting pur- 

chaser to make good such deficiency — 
L fault of purchaser at sale in execution— -Leji- 
ciency in price arising on re-sale — Civil Procedure 
Code, ss. 2, 293, 540, 588. — No appeal lies from an 
order under s. 293 of the Code of Civil Procedure 
directing a defaulting purchaser at a sale in execu- 
tion of a decree to make good the loss happening on 
a re-salo occasioned by his default. Bam Layal v.' 
Bam Las, 1. L. B,, 1 All., 181, and Baijnath 
Sahai V. Moheep Narain Singh, I. L. B., 16 Calc'., 
535, dissented from. Soudagar Mai v. Abdul 
Bahman Khan, Weekly Motes, 1890, p. 85, Bahim 
Bakhsh V. Lhuri, I L. B., 12 All., 397, fol-’ 
lowed. So held by Edge, C.J., Mahmood and 
Knox, dJ., Stbaigut, J., dissenting. Deoki Nan- 
dak Eai V. Tapesei Lad . LL. P, 14 AIL, 201 

IiAHi Baeb:sh V. Bam Nath 

P. L. P, IS AIL, 609 

692, Order under _ 

Civil Procedure Code (Act XIV of 1882), S..293, 
on defaulting purchaser to make good deficiency on 
re-sale — Second appeal — Sale in execution of 
decree — Civil Procedure Code ( Act XIV of 1882), 
ss. 244, 313 — Misdescription of property in 
proclamation of soZe.— Both an appeal and a second 
appeal lie from .an order under s. 293 of the Civil Pro- 
cedure Code, dh-ecting a defaulting purchaser at an ex- 
ecution-sale to make good the deficiency of price hap- 
pening on a rc-sale owing to his default. . Sree Maraisi 
Mitter V. Mahatab Chand, 3 W. B., 3, Sooriij 
Buksh Singh v. Sree Kishen Loss, € W. B., Mis,, 
126, Joobraj Singh v. GoUr Buksh Ball, 7 W. B., 
HO, Baijnath Sahai v. '"Moheep Marain Singh,, 
I. L. B; 16 Calc., 535, and Amir Baksha Sahib" 
V. Venkatachala Mudali, I. L. It,, 18 Mad., 439, 
followed. Leoki Mandan Bai v. Tapesri Lai," 
I. L. B., 14 All., 201, referred to and discussed. In 
this ease it was held on appeal, reversing the decision 
of the lower Courts, that under the circumstances the' 
purchaser was not liable for the deficiency- Kadi 
Kishoee Deb Saekae v- Gvbxt Peosad Sbehd 

p. L. B., 25 Calc., 99 

2 C. W. N., 408 

Bajendea Nath Bor v. Bam Chaean Sinha 

[2 C. W. P, 411, 

593. — ^ — ' Civil Proce- 

dure Code, 1882, s, 311 — Bejection of application to. 
restore to file petition to set aside sale dismissed for 
default — ^An application under s. 311 of the Code of 
Civil Procedure to set aside a sale in execution of a 
decree having been dismissed for default, the peti- 
tioner applied to the Court to restore the application 
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APPBAIi— eoii/ifluf'f. 

S2. SALE IN EXECOTION OF.EECREE . 

—eonftnued. 

to the file. TLe Court baring rejected this applica- 
tion. the petitioner appealed against this order. 
Jfeld that no appeal lay. v. Oauffavat 

I. L. H., 10 Uotn., 433, followed BAJA r. Sinm- 
VABA . . X L. H., 11 Mad., 319 


AFPBAIi — eoulxnved. 

23. SALE IN EXECUTION OF DECREE ' 
—-fi,nUnued. 

was final, br the ^iteb os tub i-btitio 5 or 
Oosicr ZuuA 2 r .... 8 W. B., 109 

300. Order setting aside sale 


log an application to restore to the file an application 
to set aside a sale under i. 311 of the Cii tl F^edure 
Code, whieh has been disioUscd for defauIL SrjA 
Unciv V. Beazcsdiv . LIuH., 27 C&lc., 414 


a Hay, Ul 


order of the lower Court, rejecting a petition for the 
rsTersal of a sale in execution on the ground of 
irregularity. Raj Numv Kceb r. Ixheb CnvE- 
SEA Baep . W. B., 1864, Mis., 39 

Uc&DPM Houch Bor Cuotmanr r. Uaai Couk- 
DEB Goopto . . . a W. B., Mis., 41 


[a W, H, Mis., 10 
BnerjiTH Rau Tewabsb r. Lalu AjoonnrA 
rsusii) .... 2 W. R, Mis., 20 


Asnooi. Ecbeeu r. Ooouab Lai. 

(0 W. R, Mis., 110 

608. ■ ' ' ' Au order * set- 

ting aside a sale on the ground ol irregularity wbrre 
an order has been passed by the Court csccutmg tbo 
divreo postpouing the sale, but tbe sale Las ulea 
place in consequence of the order amnng too late, is 
not appculable, 'HliJiu Si>aB r. Jnovr Lal 

[0 N, W., 364 

600. Cint Droeidur* 

Code, 1359, t. 5J7.— WhcTO the lower Court allowed 
an objection and ciaV«s au order seUlug aside the sale, 
uch order, aecordiugto a. S&7, Act \T1I of 


from such order under a.SSS (fn) of| Act X of iS77. 
Kabtiq Rau r. Babksx Dal 

[L 1,. R. 2 AIL. 309 

60L ' Citif Procedure 

Code, JS77, a. 5S3 f ^xrc«/io» of deertt—AuC' 
rieu-p«rcAasrr.~-Whcre, after a judgment-debtor has 
applied, under s. 311 of Act X of 1877, to hare a 
sde set aside, the auction-purchaser is made a party 
to tbe proceedings, and the sals » set aside, the auc- 
tion-purchaser can appeal against the order lettiog 
asidothcsale. Kanih* Iia,n\. Baniet/ Lal,l, L.B., 
3 Alt., 396, followed. r. Dclab Euab 

jLX^R,aAlL,363 

602. ' ■ ' ■ — ■ ■ ■ Err«eu> of^ 


being one granting an application for review, but one 
setting aside a sale, and, as such, not apiualable. 
Siui£0>' Dvs Si5au r. Uiu Sauai 

[X H R, 8 AIL, 310 
003 ■ Order se//iny 

otxde a sale, Apfeal frem—Ciril Procedure Code, 
ISS2, ss. 312 and 5SS, el. 16 . — An appcai docs not 
lie from an order scitiug aside a sale passed under 
a SIS, para. 2, of the Civil Fneofure Code (Act XIV ■ 
oflSSS). Sasuazau VimAL r. lliUEC Datbax 

(I- R R> U Dom., 003 

004- Order conflnnizig salo— 

Ctrtl Procedure Code, 1377, *. 310—Sole in <rer«- 
/■SIS of decree of ilore of undxrxded etiaU~-Con‘ 
frvxaUo* of tale laybrcar of ec.sAarer— .fp^el ' 
Ay nueftoa-paiTAoser— A share of undivided ini- 
UKKiable projicrty was put up for sale in eaicutiun 
of a ikenv, and was LuccLcd down to ll. Btfors It 
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— continued. 

was knocked down to him, the decree-holder, who 
had obtained permission to bid for and purchase such 
share, and who was a co-sharer of such share, bid the 
same sum as that for which it was knocked do^vn to 
M, claiming the right of pre-emption. The Court 
executing such decree subsequently made an- order 
confirming the sale of such share in favour of A. M 
appealed, impugning the propriety of the confirmation 
of the sale in favour A: — Meld that such appeal 
would not lie. Munib-to-bin Khait «. Abvul 
Eahim Khan . . . I. L. B., 3 All, 674 


605. 


Order confirming sale 


before time for filing objections has expired 
— Appeal from order — Cinil Procedure ' Code, 
ss, 311, 312 — Ohjeationio sale — Legal disability . — 
Although s. 312 of the Civil Procedure Code con- 
templates that objections to a sale under s. 311 shall 
be filed before an order for confirmation is passed, if 
the^'re'cipitate action of the Court has led to the con- 
firmation of a sale before the time allowed for filing 
objection to the sale has expired, whether or not that 
Court could entertain such objections after confirming 
the sa-le, the High Court on appeal is bound to 
interfere, and to see that objections which by law the 
appellant is empowered to make lare heard and deter- 
mined before a sale of his property is confirmed or 
becomes absolute. An application under s. 311 of the 
Civil Procedure Code, on behalf of a judgment-debtor 
who was a minor, was rejected on the ground that the 
applicant did not legally represent the minor, and the 
Court thereupon confirmed the sale. A second appli- 
cation to the same effect was then filed on behalf of 
the minor by his guardian, and was rejected on the 
ground that the Court had already confirmed the sale, 
and was precluded from entertaining objections after 
such confirmation, prior to which no proper appli- 
cation had been filed. Prom this order the judgment- 
debtor appealed. Seld that the appeal must be con- 
sidered to be one from an order under the first para- 
graph of s. 312 of the Civil Procedure Code, con- 
firming the sale after disallowing the appellant’s 
objection, and that it would, therefore, lie. The 
order disallowing the application and, the order con- 
firming the sale were set aside and the case remanded 
for disposal of the appellant’s objections. BaItDBO 
Singh v. Kishan Lab . I. L. B., 9 All., 4U 
Order disallowing objec- 
-Civil Procedure Code, 1882, 


603. 
tions to 


sale 


311, 312, 588 (cl. 16J —Execution of decree— 
Sale in execution — Appeal. — Per PBTHBsAir, C.J., 
and OnDFiELD, Bbodhhest, and Duthoit, JJ . — 
An order passed under the first clause of s. 312 of the 
Civil Procedure Code, after an objection made under 
the provisions of s. 311 has been c^allowed, is appeal- 
able under art. 16 of s. 588. , Per Mahiiood, J . — 
An application made under s. 311 can be disposed of 
only under s. 312, and if the Court rejects the 
objection to the sale, the order must be regarded as an 
order “ refusing to set aside a sale of immoveable pro- 
perty ” under the first paragraph of s. 312, and there- 
fore appealable as falling under the purview of art’ 
IG of B. 588. Lalimn v. Passu Lai, Weekly Notes, 


APPEAL — continued. 

22, SALE IN EXECUTION OP DECEEE 
— concluded. 

■^Z.> 1882, p. 117, and Pajan Kuar v, Lalta Prasad, 
Weekly Notes, All., 1883, p. 178, dissented from by 
AIah3I002>, a I Torn Eah ®. Khdh Chakd 

[L L. B., 7 All., 253 

'TIT'r Order refusing to set aside 

sale— C iotZ Procedure Code, ss. 294, 312, 313.— 
Xhere is no appeal to the High Court from an order 
refusing to set aside a sale, unless such order is made 
under s. 294!, 312, or 31 3 of the Civil Procedure Code. 
BHEGA StTNDAEI DeVI V. GOVINDA ChANDEA AddV 
[L L. E., 10 Calc., 388 

608. — Order refusing permission 

to bid — Civil Procedure Code, s. 294 — Decree- 
holder . — No appeal lies from ah order passed under 
®- _ 294 of the Civil Procedure Code refusing per- 
mission to a decree-holder to bid at a sale in execution 
of his decree, Jodoonath MnNDini v. Bbojo 
Mohun Ghose , . . I. L. B„ 13 Calc,, 174 


609. 


Order refusing to set aside 


dismissal of application to set aside sale- 
Civil Procedure Code, ss. 102, 103, 588, 647— 
Appeal from an order refusiny to set aside an order 
under s. 102, dismissiny an application under 
s. 311, — S. 647 of the Code of Civil Procedure (Act 
XIF of 1882), when read with cl. 8 of s. 588, 
does not give a right of appeal to a judgmmt-debtor 
whose application to set aside a sale of his property 
has been dismissed under s. 102, and whose application 
to set the dismissal aside has been refused under 
s. 103, S. 647 is not intended to confer any rights of 
appeal not expressly given elsewhere by the Code. 
Ningaeba V. Gangawa . I. L. E,, 10 Bom,, 433 


23. OBJECTIONS BY BBSPONDENT, 


610. 


Objection, Meaning of— 


Civil Procedure Code, 1859, s. 348; 1877, 1882, 
s. 561 . — The word “objection "-used in s. 348 of Act 
VIII of 1859 was not limited' to wi’itton objections 
simply, but comprehended also verbal objections. 
Eahnabain Bhhttaohaejee V. Mohbschhnder 
Boy . . . .. . . 2 Hay, 79 


611. 


Applicability of a. 348- 


Special appeal. — S. 348, Act VIII of 1859, was 
as applicable to special as to regular appeals, 
NAEATAN AxyAE o. LAKSHTTN AilHAH 

[3 Mad,, 216 

612, — Tima for objection — Objec- 

tions under a. 348, Act VIII of 1859, might be urged 
at any time in the course of hearing of an appeal, 
Thakhe Bass Goshahek v. Gopee Kisto 
Goshaheb . ... 15 "W. E., 18 


613. 


Hearing of 


appeal . — It was too late to take an objection under 
s. 348, Act VUI of 1859, when the Appellate Court 
has given its decision. Abdhe Ghnneb v. Qoua 
Monee Deeia . ... 9 W. E., 375 

614. Time for filing objec- 

tion — Application to file cross-appeal, Requisites 
of . — An application to file a cross-appeal onUIy was 
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APPEAL— eoniifluei. 

23. OBJECTIOKS BY EESPONDENT 

* — cOHUnued. 

rtiecUd, firbtly, because a written mesiorandam 
cf its grounds bad not been filed preTiiual; i KGandIy> 
because the ubjecticn, when taken, ^as not filed at 
the regulated stamp: and lastly, because the ground 
now urged bad not been advanced as an objection !n 
a regular appeal previously filed, lloous Koobrkb 
tt. SurEEBtTK. bcxiEnCN r. jUnoMED Ucbbbb* 
ooja;.itt Kbbh . ... 8 "W. a., 379 


[B. L R., Sup. VoL, 687 • 6 W. B., Mis., 103 

OlfJ 'TV, • 


iHued to tbe parties. Deo Kisusk e. UaUESHan 
KiT iHi T . . . L X,. R , A AIL, 248 

617. ' Crotfappeat 


(L L. a, 9 Calc., 631 

618. — Pfa«e$«e — 


before tho day fixed for tbo postponed bearing, tbe 
object of s. fi6L being merely to tfire tbe appdlant 
timely intimation of propos^ cbjectbns. OiBoiL. 
SIS t>. Bu GtBJA . . L L. R., 8 Bom., 660 

810. ■■■- An appeal 


tember 1879, before tbe aHual bearing, which took 


APPEAL— eontinuei. 

23. OSJECTIOXS BY BESPONDEXT 
— conltnued. 


hearing tbs appeal, or whether it u not sufficient if 
they are filed seven daje before tbe day on which 
the appeal is actoally beard, and whether the dcci* 
non of the Bombay High Court in }tanpiliia$ r. Sai 
Ottya, I. L Jf., 8 Bom., 559, to that effect is not 
correct, and the decisions of the Calcutta High Court 
to the Contrary are not emmeous. Tni-siit PEBSuaD 
V. Baja UiaBEA . . L li. R.^ 14 Calo., 610 


62L - 


• Cttif 


dure Code, ISS2, *• BBl — Ftltng o^cljeeliot... _ 

/or — FracUce — The expression “ the day fixed for 
tbe hearing ” used in i. 601 of the Civil Procedure 
Code (Act XIV of 1SS2) means the day on which 

tbe hearing sctually commences, and includee 

both tl the 

hearing i , ■ • the 

section ia n of 

(be prop . I 'OSS* 

objection 3Cn> 

tioned as . _ - . the 

notice to the respondent wai "held not too late. 
Banyildat t. Z?o» Otrya, I. L. B„ 8 Bon , 659, 
followed. Bnnus PahsnAsau r. Yieatsk Mobesb. 
traa . . . I. L. B., 11 Bom, 688 


622. — - '■ - Cntl Froei- 

dare Cods, 16S2, s. 661*— Cvril Proesdars Cods 
Unendaent Act (Act VII of 1888),!. 49— rime 
ttttoved /or memorandum of ohjtciiont.—As appeal 
cannot definlUly be ptsUd nnti) the Court hat aseer* 
tamed that notice of the appeal hat heca served on 
the respondent, and a date must then be fixed net lest 
than one mrsth fnm tho date of service, at the 
resident it entitled, by i. 661 of the Code, to that 
penod within which bo may file any objection he 
may have. Scesabau c. AsKansan 

[XL.R.,13 Mod., 483 

623. — — Cittl Proee* 

duroCode, 165.3, #> 66t— Time for ohjttiiont— 

Delay •» fileay (Arm — Pwicriee.— Where a respon. 


paper books had been recv-ived from the appeBant, 
at which date tbo penod alkwed for filing objecticna 
bad expired, (he Court refused to exUnd the time 
or permit tho objccthns to be filed. ScLUllax 
Enaamuji v. JooBus Jair MaaouES 

[L L. R., 14 Bom, 111 


020. II Ciril Proce* 

dure Cade, 1SS2, *. 561— Proc/we— O^ecr/oiss to 
decree by retpondeni—Timt/or fltny elyectienr-^ 
Datajixed for heartmj oppeal.—Qaarfr— Whether 
under s. fiOl of tho Code oi Civil Procedure, objrc. 
t{>.Qa to the deerve by the rrspunA’ntmusintccsaany 
be filed teveu dayo before Ui« date criginsBy fixed for 


Pusnas Ojua r. Bscbosa Kooswan 

[0 W. R., 323 

625. — Withdrawal oX appoaL — 

If the case is withdrawn, objectiens undir a. 3tS 
CBimot be heard. BajiFsEsnan Ojhav. BnuEosa 
Kooswas .... 0 W. R., 828 
Pnuui XiSAiy Box r. IVaisox 

(33 W, R., 220 
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AW’KAl. „f,/. 

•:x oiUiicnoKri in* iu:si'oni)i:nt 

020. - - - Whtr.-. in tUo 

uf Ihi* lu.uiui; i.! nu niiiK-.iI. tin' iijipiUaiit 
liinin-'t I'l nit'.nliAW, in iirtUr In nVnid t!»' i.f 

n (jnidlti n r.tu.-.l liv tlu- n 'i'.nv'.iut at tiis In ariu;:.^ — 
i{ftJ sh.^t. \itu!ir ?. 3tH i-f tin’ Ci'il I'ri vv>tuti* C' <li', 
the «'a.» ( nSiSlnl tn !uv<’ t!ni c.ni)' In.nnt 

an.l i',a» r.r.iuuU Vi;N'«.\T.«i.\yA,'tAiY \ t. Ktrn’t 

ty Aiaci., aoa 

037. ir^’J that 

uiicUr *, 31'’, .\v: VHI cf t*'ny. can i-nly 
l.« luaxiS »hi!i tli!.' nil]*' Jofty, In !:ii,’ al>j>, lUnt, 
j c-’K’-uti » lun .ajiinal, .an.I ia,t winn In? uitlnirav.,! 
frvtii it, ItAH.tt/l’it r. lltll’utVAS Ito.'S 

[I A«r.i, 3a 

SiiA'^4 Cuvns Uitoas; r. liU'itt Ks.i.uo 
CUAi.XA.SCy!3 .... ii W. It., 310 

033. 

to otjV.'tsuliJi — An 

fuiditt^r .atSir tho iuafiti^- lud Ci,niuii;ii->'d that hit 
niUH’-kl "3’ Isojh!'.'’’, vi.ihiml tin? rin'iit ct ’’ithdraniu.: 
tlU’ avV Al in ntd.r to jirovvnt tin; i:!i.d 

iiniK’f fldl of tlio Civil I’ncv’iurc C*'>!v{XlV of 
lijs'd) hy the r\.’jiMul< !\l lu'alust Uu> lUvrin froinhiiiSj; 
hv.vriL 'jfff'l liiat, nfti rthc iiyariii^ of n_n .ajuaal lia< 
cii!ii!iKttci.d, tin’ Cciift U siitul of the riJi>.<ti. 

di'iil'* objvclinm, atnl that the .ajuual c.-vimnt liu with- 
’tr.inu »o a.'» to jimviut tlu' nt'jvcti ui frtnn hi.iu^lnnr<t 
and dtUrniiin-'l. J.vn.vji.’i.VTU r. Tiiu Coi- 

LKCtoii og Sai-t Usvit.NUB . L L. H., 0 Bom., 28 

030. — — ; — ■ ^S■ln■^<^ an .aj>- 

pr.il na.i disuibscd ui>fju tin? amdication of Iho npti,l- 
laul liini’id! iu;nU’ hi'foro tlx lin.vriiiir , — llrUt Ui.al tUo 
rmjv udcnU, svlio lad died objtctions to the dicno of 
the Court of first in»l.a!ice. niidcr e. 501 of iho Civil 
I’roci'ilnre C<aIc, lad jkj claim to liavo linir objcctlfiiis 
heard, nutwilUslaudin.; the dlswb.«,vl o: the ajipol. 
Covnutr Parish Sarin'ii Jloj/ v. iPultaa 4" Co., 
ir. Jl.,2PJ, and Dhunili Jajaiuuil’i v. Thr CoUcc- 
ti.ro/ Sail llneaue,!. L, it-, 0 lima., t?*’. referred t<?. 
XlA’itTAu BilO r. 11A3A.S- XU . L B. H., 8 AU„ 66X 

(330.— — CiVi'f Proenlure 

Cotlr nSS2},s.h0l~U~!thdraKat e/appesl —Fallurt 

if ohJecthms.—M aw ni'iual in which objections lavo 
Wn filed under s. 501 of the Code of Civil I’rocetlurc is 
witlidniwu. llieobjcctions cannot be henrd. IlahaJoor 
.Sin./h V. IHiajuaii liJss, 1 llam PershaU 

Ojhis V. Pharosa Kuntcar, 0 IP. Jl., 323, Shama 
Ch urn Ghost' v. lladhts Krislo Chaklanaois, ll W. It., 
310, Paresh iVarnin Roy v. Watson Co.,23 W- R-, 
339, Stthhai Paytilji v. Jtayhwxithji Vttsanjl, 10 
Pom., 307, Pho'iidi Jagaanath v, Collictor of Salt 
Pevenue, I. L. It., 9 Pom., 33. and ilaktab Pry v. 
Uasan Alt, I. L. R., 8 All., uSl, referred to, Jav vit 
IIusAiK e. RA^■Jl'r Sittou . I. L, E., 17 AIL, 518 

031, Dismiagal of appeal for de- 

fault — Civil Provedure Code, 1339, s. 318. — AVbera 
au a 3 >j)cal is dismissed for default, the hearing of 
objections under Act VIII of 1850, a. 3-18, cannot ho 
allowed to proceed. Bauod.v Kast Biiottaciuiukb 
V. PEAEEE IlOUtX IIOOKEEJEL’ . 23 'VV. E., 57 


APPEAL-co»<i»i.f,L 

33. OlJJKC'lIo.NS BY B]:.8P0.N’])KXT 

— cunlinavit. 

032. — Diiiniinsal ofnppoal for want 

01 uocuauary partloa-CinV Procedure Code 
f.lrlXti nj 1333j, s. hdl — Riyhl of respontlrnl lo 
h,tu- mvm jr.hsdu!., ifidtjciluins heard , — ^Tho plaiutiiY 
ail ,1 to r. Cover j’.sair.don i f LuuU demised on lianorn 
in .Mala'oar. Tlie definiliiiU were the rvpreaeiitativea 
Ilf the in rtgayce, ninl one {difuidatit So. 30) who 
cLdmed title { , j.art of tin? Uml s .tight to be recovend. 
As to the l-V't-niintioiud jurt of tin? hvml, the iilainliffa 
•■btaiiuil a dicri e for a p tti'.ii of it wily. The plain- 
liiTa pri. ft rred an apical hringiiig w> to the record only 
•lefi-mUnt S'l. ‘JJ, who jire?ferre<l a uieiiwraiidma of 
objvcliwA. 'flic ajU'cal w.as dismisicd for the reason 
tlat the iHiirtgAgie’s rejiresentiitives were not joined. 
Ucld that the iiiijxji! had hceii lievard within tliu mean- 
ing i.f Civil Pn cielnn? C'de, », Stil, and accorduigly 

j that the nunionnuhim of ohjeclicns siiouhl be heard. 
Kouuj .icitEtf f. Kocui'.v.vr 

p. Is. E,, 21 Mad., 362 

033. — What objoctiorio may bo 

takou — Civil procedure: Code, 1SS9, s. 3-JS.— 8 
318 ill no way reatricUd rcs]>emde'nta!W to the points 
o!i which they nny, l.y w.ay of cti-ss-appeal, object to 
the dieiiiiou apjitaled' la'oinst. EusoO-MAtf 8l8Trlt 

r. Svm.or-\EE . . W. E., 180d, 232 

Mcwioo AIoeeu D.V 0 EE c. GtJSCA Godi>t> 
JIc.'fPEE . . . . W. E., 1884, 2D9. 

034. Objection on ground of 

limitation — Ciril Procedure Code, 1839, s. 3JS . — 
'file lirst Cmrt Iiehi that the plaintbT’s suit was barred 
by the law of liiiiitatioii, but the? decisiuii was revcrocd 
on apisa!. and the cxie was remanded by the Iowct 
A ppvilalii Court lor trial on the merits, 'fho first 
Court tiun gave a decree for the plaintiff, but on 
appeal the tower Appellate Court dismissed the suit 
on t he’ me fits. The pbintiiT preferred n special appeal 
to the High Court. J/eld it was cora^icte’nt to the 
de'feotdant on such appeal, under s. 3-18 of the Civil 
Procedure Code’, to rabo the objection that the suit 
waabarrevl by the law of limitation. IXXHElIATIjia 
or HIE rETiTto.v or Himievt Baii.ibob 

[B. I,. E,, Sup. VoL, 429 : 5 W. E., 91 

See R.VVEKISUOIlEEl)Oa3EB c. B0E0JLU.1KE CUVBS 

JtvTEU 10 W. E., 209 

KlSllES CUUEDEtt GaES 0 . SnEEEUTEE DuOB 

Ku.vttau 8 W. E., 208 

635. — — Civil Procedaia 

Code, s. 501 — Dismissal of appeal as barred 
by limilaliun~Objecliont not entertainahte . — 'fho 
cutertainiue'nt of ohjectious uuder s. 6G1 of the Civil 
Procedure Code is cuuthigcut and depeudeut upon the 
he’aviug .of the aiipewl in wliich such objections are 
taken, and when tliat appeal itself fails, is rejected, 
or dismissed without being disposed of upon the merits, 
the oh jections canmot bo eutertaine’d cither. I^A5^JIW^t^■ 
ALvii r. CiiA>'u XIai . . I. Ij. E., 10 AIL, 587 

033 . Objectiou on ground of 

juviadictiou — Civil Procedure Code, 1839, s. 3JS. 

— Au appeal from an order dismissing a suit for want 
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APFSAIj— eon2>nii;<f. 


APPSAIi — conliaueJ. 


23. OBJECTIONS BY RESPONDENT 
— cosftnueJ. 

' of junidiction was not such an appeal u U contem- 
plated by s. 348. Act VllI of 1859. and on aailt an 
appeal tbe reapondent woj not entitled to go into tba 
merit*. KAMKEanagEBs uATi MooEEB;tEB t. Lab- 
Jiooa "W. B., 8a 

837. Objections against party 

not appealing. — A respondent, in tabing »J\an- 
Uga ot tbe prj>ieioas of t. 34S of tlio Civil Pr..- 
cedura Code, can only take such objeettone ae bava 
reference to the party appealing. If lie wialira to 
raise objection* agunst partic* who do not appeal, be 
must do 8) by independent appeal. Gakesh Pak> 
noBiifo Agtb c. GAVOAnnuB RAMkBisuVA 

^6 Bom.. A- C., 344 
638. " Appeal Only 

partly in re>pondent‘» /anur — Ciril Preotdnr* 
Code, t. 3J9.— If a decree la paased partly in favour 
of and partly against aplamtiif,aad ono of the defen- 
dant* alone appeal* a* agalnit the decree in favour of 


“[io wlR.,82e 

639. ■ ' ■ — C»nZ Prt«<f«re 

Code, 1850, t. SJS.-^ln a «alt ti recover p'tKsuonof 
ent'iB land against A, who eUinied to be its pro- 
prietor, in which J A, whn claimed to be araiyat, was 


23. OBJECTIONS BY RESPONDENT 
— coniiNurd. 


allotted to the plaintilT. J/r/d that, a* no question 
ol the share to be awarded wa* raised before the 
lower ApiKllato Coart by the de/enJaut nuder *. S4S, 
Code of Ci*a Procedure, that Court should not have 
snterfcriU with the decision in the way it did. 
RnooBAJ f. OojAana Sixon . 16 W. B., 227 


■ Objections by opposite 
I ' ' ‘ fiy' 


"“[9 W. R, 373 

044. Objections by opposite 

parties In separate appeals.— 'Both parties ap- 
pealed from the decree of the Court of first insUnrp, 


tbns could not be entertaued. Qaxsa Pbasap «. 
Cajaddbas Pbasai) . 1. B., 3 iiL. 061 


against Jif. that the cruss-appcal should not 

liAiQ been admitted. AkwAbJax Bidee e. Auiot 

Axi 16 W. R, 26 

040. Ctrtl rrocednre 

Code, 1650, « SfS.— S. 311, Act VIII of 1859, 
wa* wide cuougli to empower an Api>cllate Court on 
cross-appeal fo rc-open the whole case, and eraess 
daiiiagia uii defenOuiits, who had hern acquitted in 
the original suit, and who were not parties to the 
appeal. Axcxn Cucbdeb Goorro c. Jilonrsu Cuux- 
ncB MozoojisAB . ' . . .1 W. R, 229 

04L ; — Altering decree on appeal 


ArEB r. Heeu NcxD ' . .2 1f.W„44 

042, Altering decree on appeal 

whore respondent takes no objection— c'snl 
Proeeiinre Code,]&jO. *. 31$.— lu a suit to establish 
title to three annas and a fructinu of an estate. i>laiii- 
tiff,liav)ncebU\uvda di'tne for two annas, aiqwaUtl. 
but the lower Appellata Court reduced the shoro 


pealed to the High Court from the lower Appellate 
Court's deerec. J{ did not appeal from that decree, 
nritber did ho take any objcctiuni thereto under 
s. 5G1 of Act X of 1S77. Sioabt, CJ., and Ou>- 
7IELD. A., before w hom sncli apjieal come for hearing, 
remandedthe casetotho lower Apiiilhitc Court for 


luutr .\pptl1ate Court should bo accepted and the 
amount awanlcd by its decree be eul^nl accord- 
ingly. notwithstanding Jl had net appealed freu 
that dccr<« tr preferred objections Ihmto. BlUAai- 
JIT SlBQU r. IlCSAlXl BaQAM 

[r.L.R,3AlL, 643 
640. Objections which could 


-t • . -*A ... ...a. 1 - 

trtc Lad sot been removed, and that such tree bcli.ogcd 
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appeal —continued, 

23. OBJECTIONS BY RESPONDENT - 
— continued. 

626, WherCj in tlio 

courso of the hearing of nu appeal, the appellant 
tlcsircd to withdraw, in order to avoid the decision of 
a question raised by the respondent at the hearing, — • 
JSeld that, under s. 348 of the Civil Procedure Code, 
the respondent was entitled to have the case heard 
and determined. Venkatahaiiakaiya. v. Kurri 

[3 Mad., 302 

627, Held that 

objections under s. 348, Act VIII of 1859, can only 
ho heard when the opposite party, being appellant, 
prosecutes his appeal, and not when ho withdraws 
from it. BAKADtra Singh v, Bhugwan Doss 

[1 Agra, 23 

Shaha CmmN Ghose c. Eadha Kkisto 
ChaeiiAnutis . . . .14 W. JL, 210 

628, Jlijfht of respon- 

dent to have oljections decided. — ^In appellant, 
fading after the hearing had commenced that his 
appeal was hopeless, claimed the right of withdrawing 
the appeal in order to prevent the objections filed 
under s. 561 of the Civil Procedure Code (XIV of 
1882) by the respondent against the decree from being 
heard. Held that, after the hearing of an appeal has 
commenced, the Appe.'l Court is seized of the respou- 
denPs objections, and that the appeal cannot be with- 
drawn so as to prevent the objections from being heard 
and determined. Dhokdz Jagannath v. The Coi- 
ZEOTOB OE Salt Revenge . L L. R,, 8 Bom., 28 

629, ; — ■ Where an .ap- 

peal was dismissed upon the application of the appel- 
lant himself made before the hearing, — Held that the 
respondents, who had filed objections to the decree of 
the Court of first instance, under s. 561 of the Civil 
Procedure Code, had' no claim to have their objections 
heard, notwithstanding the dismissal of the appeal. 
Coomar £uresh Narain Hoy v. Watson cj" Co., 23 
W. JR., 229, and Dhondi Jayaunath v. 2'he Collec- 
tor of Salt Revenue,!. L. R., 9 Bom., 28, referred to. 
Maktab Beg v. Hasan Ali . I. L. E., 8 All., 551 

680.” — Civil Procedure 

Code C1882),s.561 — Withdraical of appeal— Failure 
of oljections.— an appeal in which objections have 
been filed under s. 561 of the Code of Civil Procedure is 
withdrawn, the obj ections cannot be heard. Bahadoor 
Singh v. Bhugwan Bass, 1 Agra, 23, Bam Pershad 
OJha V. Bliarosa Funwar, 9 W. B., 328, Shama 
Churn Ohose v. Badha Kristo Chalclanuvis, Id W, B., 
210, P-uresh Narain Boy v. Watson Co., 23 W, B-, 
229, Subhai Bayalji v. Baghunathji Vasanji, 10 
Bom., 397, Bhondi Jagannath T. Collector of Salt 
Bevenue, I. B. B., 9 Bom., 28, and Maktab Beg v; 
Hasan Ali, I. L. B., 8 All,, 551, referred to, Jafab 
Hgsain V. Ranjit Singh . I, L. R, 17 AIL, 518 

631. Dismissal of appeal for de- 

fault — Civil Procedure Code, 1859, s. 348. — Where 
an appeal is dismissed for default, the hearing of 
objections under Act VIII of 1859, s. 348, cannot be 
allow, ed to proceed. Baboda Kant Bhgttachabjee 
V, Peaeee Mohgn Mooeebjee . 23W. B,, 57 


APPEAL — continued. 

23, OB JECTIONS BY RESPONDENT 

— continued. 

632. Dismissal ofappeal for want 

of necessary parties — -Civil Procedure Code- 
(Act NIP of 1882j, s, 561 — Bight of respondent to 
have memorandum of objections heard . — The plaintiff 
sued to recover possession of lands demised on kanom 
in iVTalabar, The defendants were the representatives 
of the mortgagee, and one (defendant No. 20) who 
claimed title to part of the land sought to bo recovered.' 
As to the last-mentioned part of the laud, the plaintiffs 
obtained a decree for a portion of it only. The plain- 
tiffs preferred an appeal bringing on to the record only 
defendant No. 20, ivho preferred a memorandum of 
objections. The appeal was dismissed for the reason 
tliat the mortgagee’s representatives were not joined. 
Held that the appeal had been heard within the mean- 
ing of Civil Procedure Code, s. 561, and accordingly 
that the memorandum of objections should be heard. ' 
KoMBI AoUEN 1). Koohunni 
I (XL. B., 21 Mad., 352 

033. "What objections may be 

takon-^CieiZ Procedure Code, 1859, s. 348.— S 
348 in no way restiicted respondents as to the points 
on which they may, by way of cross-ai>peal, object to 
the decision sippealed against. Hgnoojian Singh 
e, Sgedolall . , . W. E., 1884, 232 

Mudhoo Moeee Dabeb v. Ggnga Gobinb 
Mgndlb . . , . W, E,, 1864i 299. 

634. ; Objection on ground of 

limitation — Civil Procedure Code, 1859, s. 348. — 
The first Court held that the plaintiff’s suit was barred 
by the law of limitation, but the decision was reversed . 
on appeal, and the case was remanded by the lower 
Appellate Court for trial on the merits. The first 
Court then gave a decree for the plaintiff, but on - 
appeal the lower Appellate Court dismissed the suit 
on the merits. The plaintiff preferred a special appeal 
to the High Court. Held it was competent to the 
defendant on such appeal) under s. 348 of the Civil' 
Procedure Code, to raise the objection that the suit 
was barred by the law of limitation. IN the iiattee 
OS THE EETITION OF HiHSIAT BAHABOE 

[B. L. R, Sup, Vol., 429 ; 5 W. R, 91 
See Ratekishobee Dosseb v. Bonohalleb Chgbn 
Mytee ' ..... low. E., 209 

Kishen Chundee Gaen v. Sbeeshtbe Dhgb 
Khattah , . . • .8 W. E., 208 

635. - — — — ' Civil Procedure 

Code, s. 561 — Bismissal of appeal as barred 
by limitation-— Objections not entertainable , — The 
entertainment of objections under s. 661 of the Civil 
Procedure Code is contingent and dependent upon tlie 
hearing .of the appeal in which such objections are 
taken, and when that appeal itself fails, is rejected, 
or dismissed without being disposed of upon the merits, 

the objections cannot be entertained either. Ramjiwan 

Mal V, Chand Mal . . I, L. E„ 10 AIL, 587 

636. Objection on ground of 

jurisdiction — Civil Procedure Code, 1859, s. 348. 

— An appeal from au order dismissing a suit for want 
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APPEAL— coniinaffJ. 

23. OBJECTIONS BY EE3PONDENT 
—^oaitnued. 

of jurigdicUoa was net such an appeal aa is conton- 
platcd by 1. 348, Act VIII of 1839, and on snch an 
appeal the respondent was not entitled to go into the 
rocriti. KaMEEtUAPEasilAD MoosEmEE e. L^* 

• 4 > > . W. R.j'P. P-» 

. . C ‘ part7 

»ii Pf-- 

. _ as hare 

reference to the party appealing, if he wishee to 
raise objections agoinst parties who do not appeal, he 
must do S') by independent appeal. Gisssn Pah* 
StrUAKO AOIS V. OAKOAnailB llAUCBlSnyA 

[0 Bom , A. C., 344 
638. — ■ . — — Apptal only 



CIO -W. H., 830 
639. Cttil Proetinre 

Codi, ISSS, f, 5J5.— In a suit to rccorer p-ssesslonof 
cert'in land amliut A, who clai'ucd to be its pro> 
piicior, in which J P, who claimed to be a raiyat, was 
made eo'defcndant, plalotlfi obtained a decree against 



. 16 W. B., 28 
C\t*l Procerfsre 


Arcs c. IIeeea Nod 
042. 


. S N.W.,44 


. — ~ Altering decree oa appeal 

whore respondent takes no objection— C*rW 
P'^durtCo<!f.iS59. t. 349.~la a suit to CsUblish 
liUo to tlircc annas and a fraction of an estate, plais' 
litr.iiaTinEobtameda dfcrco for two annas, apixsle*!, 
bat llic lower Appetlats Court reduced the share 


APPEAL— eojiffsaed. 

23. OBJECTIONS BY EESPOXDENT 
—conltxued. 

allotted to the plaintiff. Utld that, as no question 
of the slisre to be awarded was raised before tbc 
lover Appellate Court by the defendant under s. 84S, 
Code of Civil Procedure, that Court should not have 
iaterfaed with the decision in tlie nay it did. 
BitooBAJ e. OOiAODB Sivoii . 15 W. B., 227 



. , and 

... hut 

• the 

s. 34S, to argue that his gait was wrongly dismissed. 
Sabeioollab MsAn v. Bouui Devah 

[9 W. B., 373 

644. Objections by oppoatto 

parties In separnte appeals.— Both parties ap- 
pealed from the decree of the Court of first instance, 
and both the appeals were dismissed by the lower Ap* 
pcilate Court. The plabtiff appealed to the High 
C^rt from the decree of the lower Appellate Court 
dismissmg bis appeal, whereupon the defendant 
took obicctioDs to the decree of the lower Appellate 
Court dismissing his appeal. iTeid that such objee> 
tioQs could not be entertamed. Gakoa Faasad r. 
Oajahhuab Peasad . L L. B., 2 AIL, 051 
646. ' — ■ ■ — Finding in favoxir of re« 
spondeot who bad not appealed or objected 


the fiudiDg that tbo annual rent payable by B was 
1194. S appealed, and the lower Appellate Court 
gave him a decree based on the fining that tho 
annual rent payable by S was B128-12-0. B ap- 
pealed to the High Court from the lower Appellate 
Court’s derroo. II did not appeal from that decree, 
nather did he take any objections thereto under 
s. 5C1 of Act X of 1877. Btdabt, C.J./ and Old- 
riELD. J„ before whom such appeal came for hearing, 
remanded the case to the lower Appellate Court for 
a fresh detenniiiation of the question as to the 


• 'd and the 

a ;cd accord- 

ealed from 
. . Bieeam- 

JtT SlSOU r. llnSAlKI Beoau 

[L L. B.. 3 All, 043 
648. - Objections which could 

not have been token on appeal— 
dteitxonof iseiie— Tlie plaintiff sued the defendants 
for compcnsatkiii for the wTungful taking of tlio fruit 
on a tree which bo alleged belonged to Inm. The 
defenilauts set np asa defence that the fruit on such 
tree had uut been remored, and that lucU tree belonged 
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APPEAL — continued. 

23. OBJECTIONS BY EBSPONDENT 
— continued. 

to them. The Court of first instance dhsmisaed the 
suit ou the ground that the fruit on such tree had 
not been removed, but found incidentally that such 
tree belonged to the plaintiff. The plaintiff appealed 
from the decree of the Court of first instance, and 
the defendants objected to the decree, contending that 
such tree belonged to them. Held that, inasmuch as 
the Court of first instance did not, in deciding that 
such tree belonged to the plaintiff, decide a ques- 
tion substantially in issue, it did not decide in this 
matter “ against the defendants” witliin the meaning 
of s. 561 of the Civil Procedure Code, and as the- 
decree vras limited to dismissing the suit, the defen- 
dants as respondents were not qualified to take an 
objection which they could not have taken byway of 
appeal, and therefore the Appellate Court was not 
warranted by law in entertaining the objection taken 
by the defendants. Baiae Tbwabi v. KatjsiIi Misb 

GL L. E., 4 All,, 491 

647. Objection, by party impro- 

perly made respondent — Extent of respon- 
dent’s right. — A obtained a decree for possession of 
land against E and for costs against 15, C, D, and 
others, defendants in the suit. O and other defen- 
dants appealed against this decree so far as it awarded 
costs against them, making A and I> respondents to 
the appeal. Under s, 661, 2) objected to that part of 
the decree which awarded possession of the land to A. 
Held on appeal that it was open to D, although 
improperly made a party to the appeal by C against 
A, to take objection to the rest of the decree. 
TlMirAYA Mada V. Lakshhaea Bhakta 

P, L. E., 7 Mad., 215 

648. — Objections on appeal as 

to costs — Procedure — Notice of ohjeotions . — ^The 
Court of first instance found for the defendants on 
the merits, and passed a decree in their favour with- 
out costs. The defendants appealed against that part 
of the decree which disallowed them their costs. The 
plaintiff filed a notice of objections to the decree on 
the merits as required by s, 561 of the Code of 
Civil Procedure (XIV of 1882). The lower Court of 
Appeal varied the decree by allowing the defendants 
their costs of suit, and held that the plaintiff was not 
entitled to file any objections. Held that the Court of 
Appeal was in error in holding that the plaintiff’s ob- 
jections could not be entertained. S. 561 of 
the Code gives the respondent the power of taking 
any objection to the decree at the hearing of an ap- 
peal which he could have taken by way of appeal, 
provided he has filed a notice of his objections not less 
than seven days before the date fixed for the hearing 
of the appeal ; and this power is-independent of whe- 
ther an appeal lies on a mere question of costs. Ka- 
ma® V. Kama® . . I. L. E,, 8 Bom., 368 

649. TTnsueeesaful intervenors 

— Civil Procedure Code, 1859, s. 348. — Unsuccessful 
interveners (defendants) who have not appealed can- 
not raise questions under s. 348, Act VIII of 1859. 
Bipko Peeshad SIytee v. Kanxb Deteb 

[1 W. E„ 341 


APPEAL — continued. 

23. OBJECTIONS BY EESPONDENT 

— continued. 

650. Co-respondents.— A defen- 

dant or respondent cannot be heard by way of cross- 
appeal under s. 348, Act VIII of 1859, as against a co- 
detondant Or co-respondent. Taeitck Nath Ror o. 
Tabooehhissa CHownHEAiN . .• 7 W. E., 39 

661. — Civil Procedure 

Code, 1859, s. 348 . — ^A respondent, making a cross-ap- 
peal, can take objection to any part of the judgment 
of the first Couii: adverse to him to which the appel- 
lant can answer, and which affects the appellant's 
interests only; but the cross-appeal of a respondent does 
not open up any question between himself and his co- 
respondents, for they cannot be allowed to interplead; 
The law gives a respondent a right to raise objections 
at the hearing of the appeal ; bnt nnder s. 348, 
Civil Procedure Code, reasonably construed, the con- 
test is between two parties equally interested, and 
not with third parties. Mahboob Abi v. Zhe Banco 
Bibee . . , , .9 W. E., 78 

652. Civil Proce- 

dure Code, 1859, s. 848 . — Plaintiff sued two tenants 
and his co-sharer for joint rents. His suit was dis- 
missed, and the dakhilas produced by the tenant 
defendants were declared to be false. The latter 
appealed, making the former and his co-sharer- re- 
spondents. Plaintiff then appeared and made a cross- 
appeal under s; 348, Act VIII of 1859. Held that 
plaintiff had no locus standi to entitle him to make 
a cross-appeal against his co-sharer upon the appeal 
of the tenant defendants. Anhnio Doss Sein v. 
Ram Jot Sein . . . .IIW. E., 435 

653, Wliether a re- ' 

spondent can prefer a cross-oljection against 
another respondent — Civil Procedure Code flSSSji 
s. 561. — ^In a suit for possession of land the Court of 
first instance decreed the plaintiff’s suit in part 
against the defendants. Some of the defendants 
appealed to the High Court without making thc^ 
other defendants party-respondents. The plaintiffs 
pi'efcrred a cross-objection under s. 561 of the Code 
of Civil Procedure. The non-appealing defendants 
were added as respondents by an order of the High 
Court to the effect that they might be made parties 
without prejudice to any objection that might be 
urged on their behalf at the hearing of the appeal.- 
The non-appealing defendants at the hearing of the 
appeal contended that they were wrongly made 
parties, and that the plaintiffs could not urge their 
cross-objection as against them. Held that, as a- 
general rule, the right of a respondent to urge cross- 
objections should be limited to his urging them. 
against the appellant, and it is only by way of 
exception to this general rule that one respondent 
may urge a cross-objection against another respon-- 
dent, the exception holding good, among other cases, 
in those in which the appeal of some of the parties 
opens out questions which cannot be disposed of 
completely without matters being allowed to be opened 
up as between co-respondents; but as there was 
nothing exceptional in this case, the plaintiffs were 
not allowed to urge their ci-oss-objections against the 
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APPEAL — continited. 

23. OBJECTIONS BY RESPONDENT 
— continued, 

iuii).tpp«aliiig defcnJ&nU. Bisirri? Ciii7air Rot 
Chowdhbt c. JoosSDBi. Nath Rot 

[L L. B., 26 Calc , 114 

654. - — CihI J*roc«* 

dure Code, 1359, t. 343.--X pUiotiS (rcipozidmt) 
may take an objection, under i. 343, agaiutt dc> 
fendaoti who hare not appealed, but who are pm 
/ormd brought la m cc-reepondcot(. Bau LiXL 
U00XEBJ£2 f. TABBA SOOSBUBIB DeBIA 

(W. E., 1864, 3 
Contra, HoSSAiS BuKSH PuiooAH t. Baboo Bt- 
. BABES . . • • • 6 VT. B., 49 

655, Ciril Prooe* 

dure Code, 1359, t. 34S.— One defendant cannot taka 
aa cbjecUou seder t. 343 on the appeal of a ec> 
defendant. Bubboda Soos^cbbb Doasez e. Kemo- 
GOFAA^tlilCX . . • W. B., 1804, 294 

Set KHtiJtusrBSB DoasES r. Nilaxech lfcT» 
in . . - . 2W.R,227 

an^ksarB Batkbjeb e. IfosuoinTBe Doeesb 
[7 W. R, 368 

E»BES CaCSBEB r. CorTDBABOtlT Doi*** 

[2 Hay, 180 

6B0. ' Uheenee of to- 

«epsfid»af—C«r»I Troetdure Code, 1S59, t, 

The lower Appellate Court vaa beU to be juatified la 
refsaiogto enter Into an objectm niaed by there* 
apoudent under Act VIII of 1319, a. 343, ia the 
aDernce ei a party to the appeal cf cue of the partlea 
intereated In thedecieioncf the frtf Court, hloizzcr* 
MisAt. UooBASEsDncaDrr . 22'W’.R, 314 
657. — —II Alienee of to- 


dccre€-he.lder» were entitled to 1 mr.« 10 guadah 
(hare, and rejected the objectkui taiaod by the 
decref-holdire under a. 348, CirU Prwdare 
lleJd that the Jnd^e »ai wrung ia acaeadlcz the 
Mnni'iPi ^cree ai to the alare. ae the objeotw* wu 
sot Uken in the Court of £r»t iLitaaee, asd that he 
wa» bcanJ to diipc»e of the cbjecticua taken by the 
decrcf'holder* under a 348; and if lUni wa» any 
ddSicuitj ariiing Irom the al^ce tf of iji 
jadgBwnt^ebtcr*. he c-ogU to hare iiruied tUt 
Uej (hflsld be made mpondeala. Paan Kiizots 
Deb f.aiABOMED AxEiB . , 2117,31,^3 

fifA — OiJeet' 

oiatnil aletnt f^teipo^ent^-Xa 
of cTOM-appeal cannot be tal*n anajtit a tfJifjL 
dent who i( not prtae* t in Cc-wt,'a* d tn . '• 

ConH JV« Ml, 1370. e. 


APPEAL— ron/iNurJ, 

23. OBJECTIONS BV RESPONDENT 
—eonetudeJ. 


!ant in ao far that lin miut. U T re the % 


jfctto the pajjjitut 0 ! the CrnirCfce damp, Kui- 
BOUA fiooBDCkiB Debib t. CiQhinvMnntt alUi 
Bbojo Soosucsse DniEE , . 24 W, R, 173 


V- A. M; 1 bom., 75, followed. 'Nauarii'A r. 
Ebhsta . . L L. R, 0 Moel, 214 


infomoi panpeni'y-rt I'r.aa.^pj.ial ai t/, the pelkn 
of Ida iUiu eh^ided ataiint )i\in in the luwrr O/uil. 
IT THB mnta or JluojuuvrAUt Ut>f r. Oraey» 

CnrsTDAB , , L la R, 11 Cal, 730 

002. — Objection* fllo'J by tn&rin- 

detlh-~Ciitl Troeedur* Code flH'ilij, *, Ml~ 
Lrthre PaUul—Apoetl—iltU tUt a. &C1 of 
the Code of Ct>>i vreMnre ia ut app>.aAbU Ui 
a|/pttl* order f. 10 of the I<«tUTS I'abr.t, Kana^ 
AiA r. (icu3 Eca» . L lo R., 21 AIL, 2^ 

2LCIiOt'ND,S OP AX'PEAD. 

(■ ■ ■ 


•lifT of r<unao4 'AifW-'.f. N;‘»a e. luemtt 

Vzst . . l2f,VA,li«;3it J^?73.277 

\ 064. — Apfrl'rnt e-.i 

i eUorrd tv r%**« <• /* roni»»>o'-n 

I w4eA lie rvte r'Hek ufon •• U* C'-rrei 
* I'efiveee iMerre y^evdtn^ viA pfr-.f- Pevt--'^ 

I //4wuS»-.A tie f»Mi r-i.^Ue ^ 

5 S/w, %eA-^*hdefJM- A t-*t the 
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. DIGEST DP CRISES. 


A^!P!E2AD — continued. 

24. GROUNDS OP APPEAL — concluded. 
first histauce, as an alternative. In a suit between 
-tie widows of two brothers deceased, the plaintiff’s 
title rested on this, that her and the defendant’s late 
husbands, respectively, having been the sous of the 
same father, had, therefore, been sapindas to each 
other, so that the plaintiff as the widow of the one 
would be the heir of the other, expectant on the death 
of his widow. In this character she sued to have set 
aside an adoption made by the defendant. The Courts, 
however, found that the plaintiff’s husband was an 
■illegitimate son, and not a sapinda, and the suit was 
dismissed. The plaintiff, now appellant, on findings 
of fact that both the sons were illegitimate, urged 
that, though they could not inherit from their father, 
they yet could succeed to the estate of one another. 
Held that this conteutiou was so inconsistent with 
the case made below that it was now inadmissible. 
Srimati Dasi v. Lalanmani, S J3. L. R., P. O., 64 ; 
11 W. R,, P. 0., 27, referred to and followed. Ga- 
JArATHi Eabhika «. Vasudeva Santa Singaeo 

[I. L. E., 15 Mad., 608 
li. E., 19 I. A,, 178 

25. DISMISSAL OP APPEAL, 

606. Power of the lower Court 

to amend decree after dismissal of appeal — 
Civil Procedure Code (1882), ss. 551 and 577 — 
Practice. — ^The dismissal of an appeal under a . 551 
of the Civil Procedure Code (1882) leaves the 
decree of the lower Court untouched, neither confirmed, 
nor varied, nor reversed, and it remains the decree 
of the lower Court which can amend it, in order to 
bring it into accordance with its judgment. Bap 0 
V. Vajib . . . L Ij. E,, 21 Bom., 548 

000 . ^Effect of dismissal of appeal 

— Civil Procedure Code, 1882, s. 551 — Amendment 
or alteration of decree — Power of the High 
Court to amend decree of lower Court impro- 
perly drawn — Civil Procedure Code ('1832), 
as. 206 and 551 — Practice. — The order of dismissal 
of an appeal under s. 5S1 of the Civil Procedure 
Code, being a final determination of, and an adjudica- 
tion on, the questions raised in the appeal, is a 
“decree” j and in this respect there is no distinction 
between an appeal which is dismissed under s. 551 of 
the Civil Procedure Code and an appeal which is 
dismissed under any other section of the Code after 
full hearing. Royal Reddi v. Linya Reddi, I. L. 
R., 3 Mad., 1, referred to. When an appeal is 
dismissed under s. 551 of the Civil Procedure Code, 
or, in the case of a second appeal, when the decree is 
one of dismissal, the eflect practically is to make the 
decree which is confirmed the final decree to be 
executed in .the suit ; and the High Court making 
such order has power to amend the decree of the 
lower Court which has been in effect confirmed by it, 
so as to bring it in conformity with the judgment, 
which is also confirmed. UjiA Sundahi Devi v. 
Hindu Bashini CnowDnuANi 

[I. I,. E., 24 Calc., 759 

687. Confirmation of decree on . 

appeal — Civil Procedure Code (1SS2), s, 331 . — 
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APPEAL — concluded. 

25. DISMISSAL OF APPEAL — conoluded. 

The decision of the Full Bench in Pichuvair' 
yangar v, Seshayyangar, I. L. R., 18 Mad., 
214, that the jurisdiction of a Court of first 
instance to amend a decree nnder s. 206 of the Civil 
Procedure Code is ousted by the confirmation of that 
decree on appeal, applies equally to second appeals 
dismissed under s. 651 of the Code and to second 
appeals tried after notice to the respondent. Muni- 
SAMi Naidu V . Munisami Reddi 

[L L. E., 22 Mad., 293 


APPEAL IIS' CEIMIHAL CASES. 

■ Cot. 

1. Acquittals, Appeals phou . 363 

2. Acts , . . ... 357 

3. CnniiNAL Pbocedube Codes, 

1861, 1872, 1882, 1898 . .359 

4. Peactioe and Pbooedubb , . 366 

See Appeal to Peivt Council — C snii- 
NAL Cases . 1 Ind. Jur., O. S., 61 
[1 W. E, P. a, 13 : 8 Moore’s I. A.. IBS 

10 Bom., 75 

' See Assessoes . I. L. E, 3 Calc., 765 
See Incoiie Tax Aot, 1869. 

[2 E. W ., 113 

See Cases under Judghent— Cbihinal 
Cases, 

See Limitation act, 1877, art. 155. 

[L L. E., 15 Mad., 414 
See SuPEEMB Court, Bombay. 

[3 Moore’s 1. A., 468, 488 


1. ACQUITTALS, APPEALS PROM. 

1 . Appellate judgment of ac- 

quittal — Criminal Procedure Code, 1872, s. 272 . — 
The words “apppliate judgment of acquittal” in 
Act X of 1872, s. 272, were meant to include all 
judgments of an Appellate Covut by which a con- 
viction is sot aside. Government op Bengal r. 
Goouul Chunder Chowdhey 

[24 W. E,, Cr„ 41 

2. Time for appealing — Criminal 

Procedure Code, 1872, s. 272— Act XI of 1874, 
s. 23 — Limitation. — ^Under s. 272 of the Code of 
Criminal Procedure, as amended by s. 23 of Act XI 
of 1874, an appeal against an acquittal presented 
by the Government six mouths after the date of the 
judgment complained of was barred by lapse of 
time, even though the six months exphed on the day 
the amending Act became law. The amended s. 273 
should be read by itself, and not as a clause of the 
ordinary Statute of Limitations. Bx-paete the 
Government op Bombay. In the matter op Reg. 
c . Doeabji Balabhai , . 11 Bom., 117 

3. Criminal Procedure 

Code (Act X of 1872), s. 272— Limitation Act, 
X of 1871, s. 5, cl. b, and sc/i. 11, art, 153.— Aa 
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DiaEST OF CASES. 
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APPEAL uf cnmmAL cases 

—cojUiaued. 

I. ACQUITTALS, APPEALS FBOii—eeMUniei. 
appeal by the Ixical GorenimeBt under a. 27% 
Criminal Procedure Code, waa witlun time if pre* 
eented within biz monthi from the date of ae^nittal. 
The iizty dayi' rule did not apply. £ufbe& 9 r. 
jrascUA . . . L !>. B., 2 CaL, 436 

4. Appeal by Local OoTern* 

meat from judsmeat of acquittal— CnmiMf 
Procedure Code (Act X of 1S82), e. 477— Under 
the Code of Criminal Prccednre (Act X of 1882). the 
Local Oorenuncut havo the aame right of appeal 
araiuRt an arnnittal nil a Ttenon rnnvirted hia <>f 


■ " ' • a , r ' . 

OT THE UEfCTT LeOAZ, BBJlEUSBil>'CEB. QtrZCK* 
Eufbess c. BiBnm Bncsitr Bit 

(X L. n,. 17 Calc., 486 


APPEAL m CUmiNAL CASES 

—eontmued. 

1. ACQUITTALS, APPEALS PBOil— coafi'auei. 
those inaUneia m which the lower Court bta so 


that, aa soci^ judgment wai an honeat and net nn- 
reaaonahle one, of wlueh the facta of the case were 
anaeeptible, auch appeal ihoold he dismisaed. Eu* 
TBE 8 S OF IM>U c. UATAi>Iir . L L. PL, 4 AIL, 143 


Per Eimz, C^, — In capital caaca, where the Local 
Oosenunent a]ipcala, under a. 417 of the Criminal 
Procedure Code, Inm an order of aeqnittal. It ii, 


theroupou directed the Legal Bnoembnneer to 
appeal under a. 272 of the Code, and in pnmaoce 


murder, the appeal lay. burBzss e. imooBArn 

OAVQOOX.T . . . L la IL, 3 Cole.. 273 

0. " Appeal upon facta from ver- 

dict of A jury— Cnmaoii'rocet^are Code f Act Xof 

IbbS), aa.4i7, 4iS, 433.— Under the pro>uiooa of Act 
X ot 18S2, DO appeal at the tuatance of the Lccal 
Government lies iron an order of acquittal In a cate 
which hM been tried by a ]ary, when the qucationa 


[Lli.B.,10 CoICh 1023 


7. Qrouud for sottlag aalde aes 

quittol on appoal^CrtMisol Procedure Code, 
1072, t. 272,— It la not becanao a Judge ua Ale git* 
tnte haa taken a view of a case in which the Local 
Qoitrumcnt doea not coincide, and haa acquitted 


«-n luppotcd analigicB to other caaea Queen’Pn- 
prete v. Oopodm, I. L. 2 , 4 AH-, 14S, ^tln- 
guhhcd. QCBBK'KuritEss r. Gosasmu:! 

(L L. R, 9 AIL, 623 
0. I " CntntMl Pro* 


may rcaaosably be arrived at upon the facta found. 
Saprcet of India r. Oayadtn, Z. L, P ,4 All,, 243, 
referred to. Opees-Eutbebs r. llosi:esOT 

[L L. H., 10 AIL, 212 

10. - I.- Criminal Pro*- 


minatum of a Judge who haa had all the evidence 
taken before him, and haa atrii ed at that Jctcrmisa* 
tun with that gnat adiantaco in hia fa roar. Queen* 
Pmpree* o, Oayadin, I, L, £„ 4 All,, 143, and 
QiteeR.£ii>prers V. Oelaedian, 1. L, OMl,, 523, 
referred to. Qeees.E^besb r. Pnia Uir 

CL L.R, 20 AIL, 466 

IL Penal Code (Act 

XAV of IbHO), et. 26 tt teq.—Riykl of pntoie 
defence — rntnaplion — Pleadmye.—Utld that aa/ 
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DIGEST OF CASES. 
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APPEAL JH CBIMUfAL CASES 
1. ACQUITTALS, APPEALS FEOM— 


APPEAL nr CBEONAL CASES 
—conitniud. 

2. ACTS— 


pBrticuUr groaodi of objection vEch iro niud by 
Govcniment ngamst tlie acquitUl complained of. 
Qt7£££-ElCIB£Si V. KABIOOWBA 

[L L. 10 Bom., Cl 
2. ACTS. 

10. Act XI of 1S4G — Jpjpeat la 

the Hig^ Court — Scitduled Diitneit Act (XIV of 
1874) — Rule 44 of mitt framed undtr t. 8 of Act 
XI of 1845 — Agent to Oottmor t» Khandetk 
Dxtlrtci , — Tlie accuied were conricted, nodcr a. 201 
of the Penal Code f Act ZLV of 18C0), of an ollcnce 
committed in the Tillage of Onlamba, in the AIcbwaa 
Eitate of Nal, in the Khandesh DUlrict, and 
tcntcnccd by the Agent to the GoTcmor each to 
laffcr ri^Toui impneonment for fivo yean. The 
Agent tned the ea«e nnder the rule* framed under 
Act XI of I&IO. The accaied appealed to the High 


QoTirn)»t»l Oatetle tot 1879> Part I, p. 115, or by 
the notification pnUiehed In the Rotalag Ootem' 
ment Oautte for 1887, Part I, p. 10. Qpbbh* 
Empbbss r. SAB7A . I, Lb B., 16 Bom. 606 
20. Act XXXVII of 1$66-C«n. 



[L L. B.', 12 Cal^i^ 
Act H of 1804, s. Z9— Appeal 
" ' ' ' "•■fa 


from ernfrnre of 


Magiitrata at Penw to be tried before the Pcli^cal 
lieudcat at Aden. Uaviag been found pnlty and 
acnteuced to tlealh, he appealed to tbo High ConH of 
Itorabay. By the Aden Act II of ISW, a 22, it ia 
provided tliat "no appeal »haB lie from on orfor 
or acutence i«Bcd by the Bceident in any erimlnal 
caac.” Tlie High Conrt, htnrcTtr, admitted tho 
aopcal, being doubtful aa to whether tbo abore pro* 
rluon apphod to caaei ariaing in the Uland of Penu. 
Qctuc.EuiBEiS r. UA>oaLTrEcni>D 

[L Ifc B., 10 Bom, 268 


23. Act XIV of 1808, 8. 11, 

Order ofconTiction under.— There u no appeal 
from a conviction under a. 11, Act XIV of ISCS, fur 
a registered prostitnto ueglectbg to appear for 
eiamjuation. Jtt be ^Iiteta Bibeb 

E17W.H., Cr..U 

■ n' • , ' t, ' 


JiTAKUsuAir . . 3Bom., Cr., 12 


under a.' IG of Act XXXV of 1850 (an Act for 
regulating tho Bombay Fcmci), to the Sesstonc J udge. 
Such appeal need not bo preferred within eight daya, 
under a. 14 of BcguUtfon XIX of 1827. Beo. r. 
HauiABiLArji . . . 8Bom, Cr., 46 

20. Burma Courts Act (XVII 

of 1875) B. 35— Trona/er of cate from Marion# 
J'edya— CWiatnoZ rroetdure Code, 1872, #. 64^ 
fetter of Special Court at Rangoon— Rvrma Coarf# 
Act. XVII of 1878, e. 55.— The SpcciAl Court of 
Britiah Burma liaa power to entertain an appeal Dom 
a aculonco of death or other aentenro paiM by tho 
Judicial Commituo’ier, in a caie tranaferred by Lun 
to hia own Court from that of the Scuiona Judge, 
under the powera coafemd by a. C4 of the Code of 
Cnrainai Pmrdurc and a. 35 of Act XVII of 1S75 
(the Burma Cuurta Act), tho liraring lubtcr^ornt to 
the tmoafcT beiug an rurtiao of original jiinwlictioa 
on the part of the Judicial ComiiiittioDer, Eu- 
rfiEss r. Tan Oos . L 1,. IL, 4 Calo., 667 

27. .... Cattle Trespass Act <1 of 

IBlly—Airordofeompenealion under Cattle Tret- 
pat* Act, I of 1871, *. 2J.— Ko appeal lice from an 
award of compenaatlon paued umkr a. 22. Act I 
of 1871. I» BE QrtiESa Pebsuah 3 17. W., 200 

23. — B. !l2-~Jppeal 

from an order awarding compenia/tunfor illegal 


l^aBiiuA . . L Xa 10 Bom., 230 

DiiiEU r. DesOXATu Ded aliat Disu 

ILL.B., 15 Calc., 713 
iM BE Kdadab KnAX L L. B., 11 hlad., 550 
Qussx-EurBEaa r. LAtanui Kabatax 

[L L. B., 10 hind., 238. 


20. — Ineoma Tax Act (IX of 

1660), B. 25.— Ko appeal lay to sSeaAk.na Judga 
from iLo crxLr of a Ma^utrate finisg a lUfaultrc 
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APPEAL nr CBIMmAL CASES 

— continued. 

2. AC'tS-conduded. 

undor s. 25 of tia> Incomo Tux Act, IX of 18C9. 
Queen v. Mudiioo Durr . 14 W. E., Or., 71 

30. ^ Police Act (V of 1861), Con- 

victions under, — Convictions under the Police Act 
(V of 1801), arc apiJcal.-sblo like otlier couvlctioua. 
When the appellants are convicted by an olUccr 
cxercisin;' the powers of a Hagistrivto and sentenced 
to iinprisoumeut oxceediug the limit preaccibed by 
ti. ■ill of the Code of Criminal Procedure, the appe.il 
lies to the Sessions Court. Quek.v c. T«,\kooii Doss 

[6 W. E,. Cr., 22 

31. Presidonoy Magistrates Act 

(1 V of 1877), a. 41 — I’roaeculxon, Sanction of 
Judje to . — Ko appeal lay from the order of a Judge 
directing a prosecution under s. <11 of tlie Presidency 
Ufagistvatea Act. In tue itATVEii ov tue rEtiTtos 
oe Janoeev Katu IloE L L, E,, 3 Calc., 468 

32. ; a. 167.— Where 

a person has, on his own plea, been convicted on a 
trial held by a Presidency Afagistrato, an appeal to 
the High Court on tlio ground that the conviction 
was illegal, and therefore also the sentence, does not 
lie according to tho provisions of s, 1G7 of the Presi- 
dency Alagistrates Act, Xo. IV of 1S77, albeit that 
the Alagistrato bus seutcncud the person to imprison- 
nicut for a term exceeding sLx mouths, or to a fine 
e.xccediug two hundred rupees. EicritEss r. Japab 
JI. Taiab . , , I. L. E., 5 Bom., 85 

3, CUmiXAL PROCEDURE CODES, 1861, 
1S73, 1882, 1898. 

33 . Effect of repeal of Act-Cri- 

^ninal , -Procedure Code (Act dC oj 1872J, j. 36 — Act 
X of 1SS3, s. dOS . — On tho 9tlr of December 1882, a 
person was convicted under ss. -157 and 109 of tho 
Indian Peuai Code, and sentenced to three years’ 
rigorous imprisonment by a Deputy ACagistnite in 
Assam, exercising special powers under s. 36 of tho 
old Codo of Criniiaal Procedure (Act X of 1872). 
Tho new Codo of Criminal Procedm-o came info force 
on the 1st of J anuary' 1833. Tho prisoner presented 
an appeal to the High Court from tho conviction 
and sentence above mentioned on the 23rd of January 
18s3. Meld by PiEiOJ, J. (AIiiteb, J., e.xpressing 
no decided opinion), that the case was governed by 
s, 408 of the new Code of Criminal Procedure, and 
that no appeal lay to the High Court. Bonqai v. 
The EsiPfiass . . I. L. B,, 9 Calc,, 613 

[12 O. L. B., 600 

34 . ^ ^ — Order of Deputy Commia- 

sioner — Criminal Procedure Code, 1872) s. 36 and 
s, 270 — Omission to yet sanction of Sessiotis 
Judge. — Where a Deputy CommissionoPs order re- 
quired, under Act X of 1872, s. 36, the sanction of 
the Sessions Judge, the High Court had no jurisdic- 
tion to entertain an appeal from it until so sanctioned. 
Queen o. Sham Soondee Dass 26 W. E., Or., 18 

35 . _ — ^ Conviction by Deputy 

CommiBshmer under Criminal Procedmre 
Code> io7S, s. 36. — Q,Mcere — ^Whethery where a 


APPEAL m CEIMLSrAL CASES 

— continued. 

3. CRIMINAL PROCEDURE CODES, 1861, 
1872, 1882, ISOS—coniinued. 

pel-son had been convicted by a Deputy Commissioner 
invested under s. 30 of Act X of 1872, and sentenced 
to a term of imprisonment requiring under tliat sec- 
tion to be cmilirmcd by tho Sessions Judge to which 
sucii Deputy Commissioner was subordinate, and such 
seutence had been couilrmed accordingly, an appeal 
lay to tho High Comt against such conviction and 
seutence, EiirjiEss op India v. Xadua 

[X L. E, 3 AIL, 53 

39 . Order sanctionins entartain- 

mont of complaint— Caw under ss. 168, 460, 
Criminal Procedure Code, 1872. — Xo appeal lay to 
the District Judge from an order of a subordinate 
Court aecortling sauction to tlie entertainment of a 
complaint in casta in which such sanction was required 
by ss. 463 and -1<J9 of Act X of 1872. In THEM-urrEB 
op rilE PETITION OP RUEVyUNT Rai 6 W. W., 124 

37 . Order sanctioning prosecu- 

tion — Crixninal procedure Code, s. 193 — jSeri- 
sion. — Xo appeal lies from an order granting or refus- 
ing to grant s;inctiou to prosecute under a 195 of the 
Crimimil Procedure Code. Tho proceeding under 
s. 195 of the Code of Criminal Procedure, by which 
such an order may be set aside, is a proceeding in 
revision, and uot by way of appeal. Meicdi Hasan 
V. Tota Bam . , X L. E, 16 All., 81 

See Queen-Empbbss c. Ganesu Ramkeishna 

[X X. E., 23 Bom., 50 

38. Sentence by officer in Eon- 

Eegulation District— Crimtuai! Procediire 
Code, 1869, ss. dloA, ddoC.—Au. appeal from_ a 
sentence passed by an oflicer in a Non-Regulation 
district invested with tho powers mentioned in 
s. 4-15A, Act VIII of 1869, lay under s. 445C to the 
High Court only. - Queen v. Lukteo Sinoh 

[14'W.E., Cr„18 

39 . Trial held by officer with 

special powers — Criminal Procedure Code (Act 
VIII of 1S69J, ss. 443A and dd5C—I)ej>ufy Com- 
missioner — Act X of 1872, ss. 38 and 279.— The 
right of appeal to the High Court given by s. 445C 
of the Criminal Procedure Code to persons convicted 
on a trial held by an officer invested with the power 
described in s. 445A was confined to cases in which 
tho officer has exercised that power. Queen v. 
Dhona Bhooxa , . 6 B. L. E., E. B., 65S 

[14 W. E., Or., 38 

40. — Bight ofappeal to the High 

Court by a person other than a European 
British subject jointly tried with such 
subject — Criminal Procedure Code, 1882, ss. 404, 
452. — A person, not being a European British subject, 
who is tried before a District hlagistrate jointly 
with a European British subject, cannot claim, under 
s. 452 of the Code of Criminal Procedure (Act X 
of 1882), tho right of appeal to the High Court which 
is exclusively reserved to such European Bnti^ 
subject. In EE Solomon . I. L.E.,14 Bom, 160 
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APPEAL nr CRIMINAI. CASES 

~-cont>nved. 

3. CEIJIINAL PBOCEDURE CODES, 18G1, 
1673, 1662, 1893— eon/iHiutf. 

4L Illegal convletion — Apptal 

o» the Ko appeal npon the tuerite can be 

entertaioed from a conviclion which wai baaed on no 
legal evidence, and which waa ahaolntdy had ut taw. 
Queen r. Jloheeh CAuixfer ChuliopadAta, 2 S„ 
Cr., IS, diatingujihed. Qr£2:f t. Poobno Cockdzb 
Does . . ■ • .8 W. B., Cr., 69 

42. Order for additional evl' 

denc> p '■ • » ■ 

dure • ■ • • 

under • • ' • 

directi a • 

CTldCD.., • , - * (. 

waa not tl;creby given. Heo. r. KaSTAuaaaf 

UiTauoAK . . . .6 Dom., Cr.. 04 

43, _^__^Order for additional eTidence 


cn the taenia of the case under a. 403, Act l^XV 
of IMlr'ifeld no appeal lay to the High Ceort on 
the Dcrita. la tub uatiu or rnc vsTiTioa or 
DoaKOSiA OuojZ . . 0 B. Ih B., 483 

(18 W. B., Cr., 33 


APPEAL IN CRIMINAL CASES 

~co»linued. 

3. CBBIDfAD PBOCEDURE CODES, 18dl, 

• 1872, 1882, 1898— co»»iinwrf. 

46. Order for Rne and im* 


not to caaei in which botli puniahtnenif are awarded 
by one sentence. In the latter case, therefore, there 
«%a a right of appeaL AsiOVTOiors Case 

[1 N. W., Ed. 1873, 303 


[16 W. R., Cr., 66 

48. Order of SessionB Judge 

fining oeaeBsor under Crimintd Procedtu'e 
Code, 1861, a. 364.— The order of a Sesiv'^ns S udge 
under a 354 of the Code of Cnaimal Procedure 
fining an aaseaaor war not apptalaMe. Is TUB 
UiTTSft or TOB rBiition or Gore SrsuH Dass 

18W. B., Cr.,83 

49. — Order of SesslonB Court 
for detention on refusal to give security— 
Crtainad JVefedure Cede, lB7i, e. SCS—Ko appeal 



60. Order for detention on 

refusal to give eocurity for good behaviour 


AiiiiCant Ifagiitratc. JZeld (hat the jodgmeot of 
the Seaaiona judge (though in iom confirming the 
Aisiatant Uagiftrato’i judgment aud aentenee) wae in 
luhatanco an original judgment, and that und^ a 403 
an appeal lay from it to the High ConA upon the 
merits. QrsES «. Moqesh CnrsoEB CuuTToriDnia 
[3W.ll.,Cr.,l3 

46, Taking of additional evi« 

denco by AppoUato Court — JHenutel of 
appeal— Accuttd’e npkt of appeel /rom tueA dte^ 
uilttal—Code of Criminal I'roetdur* ('Art V of 
». 429.— M*here an Appellate Court haa, Bnder 
a 423 of the Code of Criminal Procedure, tahen addi* 
tloual eridcncc, the accused whose appeal haa been 
dismissed by such Court baa no right of appeal to the 
UishCooti. Qctu.EUTBBss t. ItansK 

[LL.B.,37Cal<J.,373 
4 C. W, IT., 407 


OQ rtiertneo by the hlaglstnU) Confirmed by the 
Seasiona Judge under the same section, rtquinng a 
peraon to be detained in prison until should 
provide security for LU gora hehavKiur. Cuskd 
K niir r. Tsi EstrssM . L Is R., 9 Colo, 87S 

61. Order requiring security 

for good behaviour — Cnmoal rrvfedun Code, 
IB72, as. 2Q7 onA 280, illut, Under sa 267 
and 2SC, illna (cf). Act X of 1872; there was no 
appeal to the High Court from an order passed by a 
^lagiitrato of the district requiring a person to give 
aeonrity for good behaviour. QrEXS r. Ncirau 

^ W. E., 68 

6^' Eeoialon of BoQcbof Mnglj* 

trates— •tannery Proeeiare— Cnoii'saf Fretf 
dure Cede (Act X ef ISiS), tXap, jm/.-No 
appeal lay to a District MagiArate from the derision 
of a Dench of Magistrates compoacd of an Assistant 
Msgiatiate with secund class powers and two or mare 
Ilonorary Magistratca in a case tried under chsp. 
XMII of tht Criminal Pruccdore Cede, 1872. 
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blQEST OP CASEi. 


t aw ) 


APPEAL IN cnmiNAIi CASES 
—contimied. 

3. CKIMINAL PBOCEDOBB CODES, 1661, 
1672, 1682, 1898— coH/MMcl. 


crdcr pasted by a Maglttiate andcr i> 31 oftba Court 
Pat Act, directins an accoicd penoa to pay Jo the 
complunant the Court.feo paid oa the pcUlkat of 
complaint, U no part of the irntcace to aa to make it a 
lenteuce of fine \ntlun the terma of i. 413 of the Cede 
of Criminal Procedure, and an order, therefore, tenten* 
cbg an accnicd person to 14 days’ rlgorons imprison* 
ment and to pay the costs, is not appealable* Mai>AM 
MAwnPT. t. ilaaiB OaosB 

[XL.B.. ao Calc.. 687 



[L L. R, 26 Cola, 630 

ac.w,N,,a26 

Q6. OtAet for punialune&t for 

eeparato oiTeDcoa— Procedure Code, 
fS73, e. 273-‘AddUi<m of lea/eaece.'— Where a pereou 
It charged vith two separate offences la oue triy, the 
amouat of the whole pnaithmcnt asarded fcir two 
offrncci most be regarded at one trotence for the par* 
pose of detemuniog whether an appeal lUe. under 
t. 273 of the Code of Criminal Procedare or not. lir 
TUB VATTBlt OF XU EuFiLUa r* lIiiUDntwTatirLt 

PC.L.3L,6U 

07. Coaca tried together of 

which 80010 aro appealable aod eome not— 
CrtfsiMol Procedere tWe, 165/, «. 4tt . — Where 
tcTtnl personi were tried together and coneleted 
umler 1 . 147 of the Penal Code of rioUng, and two of 
tUrm were seotenced to pay each a fine of 1150, or 
in default of payment to undergo rigoroui impritm* 



In the casee of llKea wlto had been uvre severely 
seutoiceJ. and the Uigh Court annulled the ordir of 
lha Sctslont Judge patted with rcferruce to tlsMe 
of the aecuted who bad bem only .fined 1 Uf<^ and 
rctlorod the original icntencct pasted upon them. 
Uto. «. KiLcsuai Mioiusiui . 7 Bom., Cr.,36 
08. — ■ Tranafer of territory from 

one Preeldoncy to another, EfTaet of, on 
right of oppoal— Criniaef ProeeJer# Code, ISSIt 


APPEAL IN CBIMINAL CASES 

—^onlittued. 

3. CBIMINAL PROCEDUBE CODES, 1861, 
1872, 1832, 1S03— coae/B<ffd. 

«. 403—24 4- 25 riel., c. 104—Lttltri FaUnl, 1853, 
el. Rig. II of IS27, «■ 16, eU 2.— Held 

that there was nothing m the manner In which the 


C^, and of 25 Viet, c. lOi, and Uie Lcttcrt 
Patent (1863), cl. 26. Glring an appeal to the 
High Court from a district it not tubjc-elln^ that 
district to the RegnUtiont within the meaning of 
Itegolation II of 1827 (Bom.), t. 10. cl. 3. ItM. 
t. VriyuTSTAin . 2 Bom., 112, Bud Ed., 106 


- 4. PRACTICE AND PEOCEDDRE. 



70. . . CompntatloD of tlmo for 


" (0 Mod, 349 

71. Bight to appear by moolc- 

teef— Cnmi’nol Preceder* Code, Aft X of 2572, 
t.27d . — An app^'llantln a criminal cate hat a right to 
appear and be beard by a mooktear. Kurursi «<. 
Snrr Bl^f GtTmo . . Imh. B., 0 BoOl., 14 


72. Presentation of petition of 

appeaL — A petition of appeal In a criminal ease 
may be presented to the Appillate Court by any per* 
aoo autborited by the appellant to pretest it. l^r 


bex kept for the eonrenienee oi parties witLiu the 
Court preclscU and mtended tor the d<i>i>titof {e|art 
tor the Court,— /frfi that it had not bra presmUJ, 
and was rightly rtluroed fur legal preseaUthio. 
Qcesli.EUBxsa r. VaimsTarra 

[LL.B.. 10 Mad., 354 



( ) 


Ot* CASlvS. 


( Ui}8 ) 


APPEAL IN CIUMINAL CAHESJ 

■—i'HiiSuiiiftl. 

•I. I'lLVCl'lCK AN!) rUUCKDin!!:~v-<iK;,«ii</. 
74. c\f 

<!}}}:(■, il fcfsVsnrt /.L i'tVri" c/ iW nyyrJt.fAl'^ 
pUil^irr — fVA'iiji.j! J’r.-^-rt-uiv Ci. In f iti'i'J .1, t. (liK — ■ 
I'rcscut-iSloii Ilf . 1)1 mijival imhi isi iiv tin' rtuic of iho 
ttjpjKiianl’n 5 >!i.n!ir is (>iiii\aKnt. t.» a pr<-3»:U» 
aliou by lb>.' \tlc.n!>r Uluiulf nrhc:v ll t» i>i.;uc<i by {lisu 
am! li(' i« liisty aiiUiuHru!. iJirj'.KS'KMi’nri:) *■. 
Kaut?ii'.v UyAVAji . . L L. R., 20 Mad., 87 

76. — — — Cr!i:>>ii-l/ J'r^‘ 

CCihtci C'c'/f fAc! X \>J J. il'J ^!‘rvirai.i!i -ii 

of cri"H'i,d ftp}:e^>l . — A pi'.isi n > f aiij-ii! uuilir 
OioCriuuii.il I'rvi-ciiiiro C*lo {i n- l duly titinHinl 
whtu, luvit)^ btvu li^r.cd by a jili ii!. r, it in LituUi! in 
by a person uhu is nuV tti* rlirk .mu! tiiir wlo io 
ci.mliict uiiil m-tluii lio Ini i;i> o.u‘t"l. 

Kui’UEiin r. li.\u.vaA>ti . L L. R., 21 MaA, il4 

70. ■_ — CVutiti.j 

dare €< dr, j. JJ!* — J'rfiiir.n >if t7pj'i-.tl, J'rrj/riMUtt 
of. — A JK til ion of .ii'iHal ji'iit by fi >1 1* m.t priju utn! 
to the C'lUrt ivithia the iii. .itiiu;; of Criminal 
Pri/ccduro CVto, a. -iU*. tifcn.v.Kuriiiri* r. .\iiL.iri*A 

tX X. a, 15 2iUd„ 137 

77 . Notioo of appeal— CViVix'twf 

Prcerd'irs Code, 167'J, tt.dTB, in'J — I'Uodrr, Xulire 
to . — Tho fuA tiiat tho pli adur of tlio accnsoil ii prvsont 
in Ouurt wliiu an I'.rib.T U mado lulmittiu^ an apiH'al 
dees not rollcvo iho CVmrt from tUo nocoMity of 
jilvinu notice to tlio nppcllanl of the day ilxci! for t!ii« 
lu-ariiii; < f Uio nppv.al. I.‘» TUu MaTriiit ov Goiml 
Chv.suwi Rc.sni.1; . . 10 C. L. R., 67 

78. ^ Power of AppoUaio Court 

to diapoao of appeal In abaouco of tho 
appollaut—Ci-imin.i/ Procedure Code, rr. -ISO, 
d'JI, -I'Jd, and ddd—.lppeal yreferred by oppcUoai 
ill joil. — \Ylu’rc an appeal, preferred under •. -lliO 
of the Criminal I’mci dure C‘ulc, lua been admitted 
by the Appellate Ctnm, and notice ban been pn.ipe’rly 
given under a. •12‘d, luul the record of the eMaJ lu« 
been Se'nt I r am! jieruacd under .i. 123, the' .tppellato 
Court ia cniupeteut, under the lant-uientuined sectu n, 
to di.a\K50 of the appeal, tlwugh the appellant U not 
present and ia ni.t repreaeated by a pleader. Tho 
only limitation placed by a. -123 on the poivera of (ho 
Appellate Court id tluit the Court, before diaptaing of 
the appeal, must peruae the record, and, if the appel. 
lant ia prese'iit er is reprvsenieai by a pleader, tho 
appellant in person uuu>l he heard, nr the pleader 
ujnst be heard. Set held by the Full Bench (Jf.vil- 
IZOOD, J., dkienting). Held by iMuiltoon, J., 
coiilra, tlrnt the principles of audi alteram partem 
and \ibi jus ibi rtiiiediuin, and tho provisions of 
a. -122 of tho Code, as to notice of appeal, imply 
that, where an appeal is admitted and not suin- 
marily rejected under s. -121, the appellant must 
lev VO a real _ opiKirtunity of being hexirdj that in 
tho passage in g. •123, “ after pcnising the record 
and hearing tlio appellant or his pleader if he 
appears,” tho word “he” refers to the pleader, 
and must not ho read as “cither of theiu^' j that, 
in any case, tho words” if ho appears” make it 
a condition precedent to tho disposal of an appeal 


APPEAL IN CRIMINAL CASES 

— ’fo/i'fiiac!/. 

1. I’it.VCTICli AND i'llOCKDUUH-conriaijid. 

uutUr the aAtclion that the appellant is heard, or 
at least l:.vs the rla-icc of apinaring ; tliat the 
word “ap;«'ars” rifcra to tho ptrson-tl appear- 
arscc of the appviharit i and that an appeal which 
lu.» ihun ndnutted cannot be diapcsi.d ofuuUmtho 
apjH'llant is before the .\ppcltaie Co’art, nr can be 
h-'ard wilhht tin* meaning of *. -123. Heutlle, per 
Mauaooi', J., but the liigli Court in apptal is 
cnijumt to Stint Ira criminal to appear before 
it to captain a diiliculty in his case. Qci:»;:''-K5tviJr.H9 

r. I’olu i . . . X L. R., 13 AIL, 171 

70 . Duty of Court to fix dato 

of hoarlllg — Criminal Vroerdure Code, 1672, 
f.27^. - A gciJiral notice po»tfd in a Kissb uj Court- 
hiiu<<- th.at appeals will be lunrd for admu»i{.a only 
on tho iirst CoUrt-iLy after tho iLvtc of prcscati- 
li;n of tho appe.al is m-t a cemplunce with the re- 
ijuiritncnl of s. 27d of tho Code of Criminal Frecedure, 
cl:., that a rcajousblo time simll bo lixcd withia 
which tho appellant, hU c .uiucl or agent, m.ay appear 
and ho Imard in support of tho appeal. M.vt.Uf o. 
Tun Qcstns . . .XX. R., 6 MuA, E 

ao. Re'joction. of appeal for 

HOll-appoarauco — Criminal Procedure Code, 
1672, s. 273 . — When a criminal appeal has been ro- 
jeeted witlwul hearing the appclbnt’s pleader, and it 
U .nfUr.vards proved to tho s.atisfaclion of tho 
.Vppellato Court tliat an adiqnato excuse has been 
iiudofer the pleader’s ui n-appiuraucc, it is open to 
the .Ipf-elhato Court to rc-luar the appeal cn its 
merits. Abonvaocs . . 7 MacL, Ap., 29 

QL Omlaalon to fix time for 

hearing — Criminal Proeediire Code, lS72,s.27S . — 
When tho Appellate Court did m.t ils a rcasaiahlo 
time for the appearance of the appellant or his 
counsel oa reejuired by s. 27S, Act X of 1372, the 
tTTvr was held to invalidate the prccccdings. Is the 
MATrEii or run veiitios or Hdbi Pbusuad 

[24 ■W. R., Cr., 00 

82. Power of Court on appeal 

— Slclen property — Criininaf Procedure Code, 
SI. 317, 320. — An order passed under s. C17 of tho 
Code of CriminA Broccdure may bo revised by a 
Court of Appeal, although no appeal has been pre- 
ferred in tho case in which such order was passed. 
QDSES-EUPUEaS V. AUilED 

[X X. R.. 9 Mad., 448 

83. Powers of AppoUate Court 

to alter finding of Court of first instance 
— Cn'miimf Procedure Code, s. 123. — liTicro tho 
Court of Session had tried, convicted, and sentenced 
an accused person under s. -lOO of tho Penal Code, 
and tho Iligh Court was of opinion that the convic- 
tion was not sustainable under that section, the Court 
refused to alter the flndiug, under a. ‘123 of tho 
Criminal Procedure Code, to a couvictiou for gome 
other offence for which the accused had not been 
charged or tried. QsEEh'-EjrruESS v. Imdad KHAJf 

[X X, R,, 8 AIL, 120 

84. Alteration of 

cottciction on appeal. — When on appeal against a 
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PIQRST OF CASKS. 


( 370 ) 


APPEAIi • nr CBIMINAL CASES 

~-conttnued, 

4. PBACTICE AKD PfiOCEDUBE— 


tritb a view to altenog tbe coDTietion of the appcl* 
lanti. Qveeii‘Empr€u t.' Poria^tj Wtekly Noiet, 
1887, p. 130, referred to. QffsEir.EuTECBS r. Ycbop 
[L I* n., 20 All., 107 

86. Power of ilagle Judge oa 

Appellate Side— 30, i7a». JS65. — AJodge 
of tne High Coart, littiog alone on the Appellato 
Side, hai the poaer to hear and dupote ,of appeala 
in cruoinal caeca. Queek r. CBayoKa Jeet 

[9 B. Ii. B., 6 : 17 W. R., Cr.. 47 
88. Power to hear appeals— 


iag et I. 14 of the Cnmlnal Procedure Code, the 
Magistrate of the district, may Lear appeals from 
subordinate Magistrates under i. 413 of the Code. 
Bbo, s>. BuisaatcEiJa UasiBAU 3 Bon., Cr., 18 
87. ■ Cencarreet JU' 

ritdtehcn o/ ZlagUlraU.^Utli that the power 
conferred upon the Magutrate, F.P., at Broach to 
hear appeala did not exclude the junsdictloa which 
the Magistrate of the district bad by law, and that 
the proceedingt in auy cate in wbicb a pcisoner haa 
appealed from the dcridon of a suberdinate Maaia* 
trate to the District blagistrate must be forwarded to 
the latter. Beo. r. UiiTiu Bravira 

[6 Bom., Cr., 8 
83 , ■ ,1 Fowors of Appellate Court 

iu disposing of appeal— b<m»d io 
jioio ground for \nirrjtrtncr~Crtminal Frotedurt 
Code, ti. 431, 423 . — A oonricted person appealing 
is not in tbe tame p'aition before the Appellate Court 
aa be U before the Court trying lum ■ be must saUafy , 
tbe Apponato Court that there is sufficient ground 
for interfering with tbe order of coarictuHi } and if 
no such ground is shown, it is tbe doty of the 
Appellate Court not to interfere. Evpbesb r. Sari- 
wair lui . . . . X Xk B., 6 AIL. 388 

80 . — — Powers of AppeUats Court 


owing to miadlrcction by the Judge, tbe Appeal 
Court haa no option bnt to ait aside the rerdict and 
direct a K'triaL Were the Appeal Court to » into 
the facte in inch a caae, it would be labatUating 
the demsiwn of tbe Jndgta of that Court Cot the 


APPBAX IN CBmiNAL CASES. 
— eonttnued. 

4. PBACTICE AKD PBOCEDUBE— conhaiierf. 
Tctdktof the )acy,whahave theopjiortunityotaensg 
the demeanour of the uitnessea and weighing tl^ 
etuieiice with the assistance which thia afforda, 
whercaa the Judges of the Appeal Court can only 
arrire at a decision on the perusal of the eridcnce. 
AfuLiit r. AUomey-Otntral of A’eio Soutk Wain, 
L. S. (1894) A. C., 57. referred to. S. 637 of the 
Code of Criminal Pruecduro decs not warrant an 
Appeal Court, in a case where there hat been 
miadirection in a charge to a jury, going into tbe 
evidence with a view to decide whither there u 
sufficient evidence to justify a conriction. Under 
a 418, an appeal in a ease tried by a jury liea on 
mattere of law only, and the Appeal C^urt has no 
power to try the accused on matters of fact. The 
word *<crToneoni" in cl. (d) of a. 423 mutt not be 
nwd as *’ wrong on the facta,’' but must be read in 
connection with the words that follow aa meaning 
that the verdict hat been vitiated and rendered bad 
or defective by reason of a misdirection or a mis* 
undcr^nding of the law. VfaTacan Knan r. 
Qotssr-ExfFHEBS . . X X. B, 21 Cala, 866 

00. Power of the Appellate 

Court to alter a flndlng of acquittal into 
one of oonvictlen— CriMiMl Frocedurt Cod* 
OS$3J, t. 42J.— Tlie Appellate Court can. tinder tbe 
protisions of s. 423 of the Criminal Procedure Code. 
ID an appal from a conviction, alter the flndlng of 
the lower Court and find tbe appellant guilty of an 
offence of which ha was acrjuitUal by that Court. 
QoEEtC'Eiffssss r. JiBijirLLa 

[L X. It. 23 Cala, 876 


in default two montha’ aimpio impnaonment to a 
•cntCDco of six months' ngorons impriaonment was an 
rahascement of the scntmcis and, as such, prohibited 


L. 


QOBXii.Euracas r. DiMura Dana 

[X X. B. 18 Bom., 761 

83. CriMiaaf Pro* 


ing under f. 147, and Uieft under a. 379, of the Penal 
C^r, and aentmeed to four months fur the first and 
two mootha f<ir ths latter offence, but on appeal the 
Dutrict Magialratc. cuasideriag the caae to be ooe of 
theft rather than rioting, abandoned the sentence undir 
a 147, but upheld the oontictlou under a S<9, of ths 
Penal Code.and sentenced them to six months’ rigenua 
impnaosmeuti— iftid that wlwtths District Magis* 
trate had in effect done was to enhance the sentence 
under a 379 of tbe Penal Code, which he Lad no 
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APPBAIi IN CMMINAIi CASES 

—continved, 

4. PliACTICE AND PBOCEDUBE— coatiaueiA 
High Court of 18Co, notwithitaudlng b. 420 of th« 
Cr^nal Proccduro Cod<>. Qmx «• Ra 21U TaA« 
looQ . 2 B. L. B., P. B., 25 : 10 W. B, Cr., 46 

104. Altoratlon of charge and 

conviotinn nf graTer oSenco. — It U not com* 


DwABCA Masjqss . . . 6 C. Xk B, 427 


t)0 itaycii until Uie apjKtLl iliah Latc bicn beard and 
dctrmuDcd. In TUB uamB or tub rsTiiiott or 
lUurBiaui IlABiU. . B. Ii. B, Sup. ToL. 420 
SaU rABaOAO niZABBB t. SOOtfATUlU DaBKA 

[6 W. B, Mis,, 24 
: ■ I • . . *. 


oppealj or co&tinno aud pr-tceute au appeal a^^y 
iMgcd. (Kbubau, j„ <lIi«cntliig.)~Tba appm 
lodged by a eonrlct abatci on bli death. The Ulcb 
Coort, ac^crtlieleiB, may call for and cumiae tba 
record of the cate ailUa rlrw.to rcriuon and mtifl* 
catlon< and may make inch order theroon at it may 
condder ju»t. Eutkesb r. Doyoui Abdui 

CL la B, 2 Bonw 604 


of the deemed applied to the Uigb Court to 
aet aelde the conrlctiem and acntcnce pauedinhieesfo 
and order tho fine to bo refuuded. Jltlil that on A''e 
death hii appeal aWted under a 491 of the Codo 
of Ounlnal Procednre (Act X of 18SS). At the cnee 
tamed on the appreciation of cfiihnec, the llipb 
Court declined to Interfere in tho cicinae of iU reel' 
atonal juriadiction, nferring tho legal rc)nacntaUvu 
of the ikccaaed to tho Qotemor In Conned forredrtat. 
.br KB KAUsuAn . . L la B, 10 Bom., 714 

108 . ■ - ■ Bojectlon of appeal— CnW* 

■Ol rnctdurt Code, iS72, /. S78—Acl XT if lS74. 
t. 2d.— \^Tjcn the Appellate Court rejecta an appeal 
under Act X of 1872, a 278, it ii liulubtted by Act 


APPBAl, m CEIMINAI* CASES 

— ^oacfittfed. 

4. PRACTICE AND PROCEDDRB-eoaefaded. 
XI of 1S74, a 2C, from enhancing the aentcnce 
Asoo£ Bibcas e. Pastaua . 24 W. B, Cr., 29 

109. Right towithdraw appeal* 

— A petitLn of appeal preaented for admUaion may 
be withilntMi'n. Is tub uaxteb or CnusDEB Katii 
Dab 6GIi.B, 372 

BO. . Qtfure— Whether 

a petition of appeal againat a conriction can be 
n itlui^wn after the Appellate Court hai penited tho 
evidence. Is IHE uaties or Dwabea AfisjnEB 

[0 C.L.B, 427 


APPEAl. TO PRIVY COUNCIL. Col. 

1. Cabesis vmcn Attsaluxb DBSOT .374 


(o) ArrsALABLB Obbkes . . 374 

(4) SDcsTASTiAt QrEsnoxs or Law . 3S1 
(e) CoNCTTBBESTJcDauBSTB os Facts 384 


(rf) Valpatios or ArrsAL . 

. 3S4 

2. PaAcncs ASP Peoczdcbe . , 

. 389 

(o) Lbats to Appeal , . 

. 389 

(&) Tub roB atpeauso . 

. 390 

(e) UUCKLLA.'fSOCS CASES 

. 394 


8. Stat op ExEcmoB rispixo Appzai , 39S 

4. ErrecT or Paitt Coosen. Dbceu ob 

Oebbb . . . . . .401 

5. CiinnsAL Cases .... 402 

St$ Luutatios Act, 1877, a 6. 

[LZa.B,16 AIL, 14 

Stt LDUTAnos Act, 1877. a. 12. 

IL B B, 10 Mod., 373 
L L. B. 15 MaA, lOO 

Si$ Cases csbeb LouzAnos Act, 1877, 
AST. 177. 

Se$ Cases csseb Pbitt Cocsol, Pbac* 
TICE or. 

- Order graating or refusiog— 

■See Cases r.TBEU Lettees Patest, Hiou 
C ocBT, a. 15. 


L CASES IN WHICH APPEAL LIES OR NOT. 
(a) ArrEALABLB Oeoebs. 

L Order of High Coort dismiss* 

Ing Munslf— A»»y. Sr;;. 4" of 1S31, t. 26, 
cL 3.— An order of the Uigb Court at Calcutta under 
a 2^ cl, 3, of Boigal Regulation V of 1831, die* 
,Ki«m,ng n Munilf ter corruption in the cxcrcue of ^ 
Inncti^e as Judge, ie final, and there is no joriadic* 
Iloa in the Ju^cLU Committee to admit a apeclal 
appeal therefrom. Is tas xatteb or Ssab Moocx 
Q acnccg . . . 13 Moon’s L A.. 343 
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■APPEAL TO PRIVY COUNCIL 

— continued, 

1. CASES IN WHICH APPEAL LIES OR NOT 
— continued, 

2. Decision as to admissibility 

of special appeal— III of 1843, — By Act III 
of 1843, the decision of a single Judge of the Sudder 
Court of Bombay as to the admissibility of a special 
appeal was final so far as the Sudder Court was 
concerned ; but the Act did not extend to take away 
the right of appeal to the Privy Council. Modes 
KAIKHOOSEOW HOBJItrZJEE D. COOVEEBAEB 

[4 W. B., P, C., 94 : 6 Moore’s L A, 448 

3. Award under Act XVHI of 

1848 — Administration of private estate of Naioah 
of Surat — Statutes 7 Sf 8 Viet,, e, 69 ; 3 ^ 4 Will, 
IV, c, 41, — An Act of the Legislature of India — 
(XVIII of 1848) — empowered the Governor in Council 
of Bombay to administer the private estate of the late 
Nawab of Sui-at, and it was by s. 2 enacted “that no 
Act of the said Governor of Bombay in Council in 
respect of the administration to, and distribution of, 
such property, from the date of the death of the 
said Nawab, should be liable to be questioned in any 
Court of law or equity.” No provision was made for 
an appeal from the Governor’s decision. In pm’su- 
anoe of the power conferred by this Act, the Govern- 
ment agent at Surat, to whom the matter was referred, 
made an award distributing the estate in certain 
shares among the hems of the deceased, which award 
was confirmed by the Governor in Council. On an 
application by a claimant dissatisfied with the award 
to the J udicial Committee, for leave to appeal from the 
Governor in Council’s confirmation of the award, — 
Held that the award was not such a judicial act as to 
come within the operation of s. 3 of the Statute 3 & 
4 Will. IV, c. 41, or the 7 & 8 Viet., c. 69, and 
could not be entertained by the Judicial Committee 
without a special reference to them by the Crown 
under s. 4 of the Statute 3 & 4 Will. IV, c. 41. In 
BE Nawab as Stteat . 6 Moore’s I. A., 489 

4. Order under Act XL of 

1858. — An Appeal from an order under Act XL 
of 1858, appointing a person to be guardian of a 
minor and manager of his property, bears no value 
and cannot bo carried to Her Majesty in Council. 
Peaeee Date v, Huebuns Kobe . 14 W. R., 299 

5. Order rejecting application 

for review. — An appeal lies to the Privy Council, 
under s. 39 of the Charter of the High Court, from 
an order rejecting an application for a review of 
judgment. The petition of appeal must be presented 
within six months from the date of the said order. 
Nazub Am Khan v, Ojoodhyabam Khan 

[1 W. R., Mis., 13 

Aueeboonissa Begum v, Indbejebt Koonwab 

[5 W. R, Mis., 17 

e. — ; Order confirming sale in 

■execution — Order made o» appeal — Letters 
PaUnt, cl. 39—24 4 - 25 Viet, c. 104, s. 15.— Certain 
property having been sold in execution of a decree, 
the judgment-debtor applied to have the sale set 
aside. 'This application was rejected ; but a review 
of the order rejecting it was subsequently granted. 


APPEAL TO PRIVY COTJN-CIL 

— continued, 

1. OASES IN WHICH APPEAL LIES OR NOT 
— continued. 

and the sale set aside, and an application by the 
auction-purchaser for. the cancelment of the order 
setting aside the sale was refused. Thereupon the 
purchaser applied by petition to the High Court, pray- 
ing that the order made on review might be reversed. 
In his petition he submitted that “ the sale ought to 
have been confirmed” when the application of the 
judgment-debtor to have it set aside was first 
rejected, but the petition did not contain a formal 
prayer for confirmation of the sale. A rule, however, 
was granted, calling on the judgment-debtor to show 
cause why the order reversing the sale should' not 
be set aside and the sale conflrmedi which rule, after 
argument, was made absolute. The judgment-debtor 
having obtained leave to appeal to the Privy Council 
from the order making the rule absolute, the pur- 
chaser objected that such order was not appealable 
under cl. 39 of the Letters Patent, 1865, on the 
ground that it was not an order “made on appeal.” 
Held that, as the purchaser had obtained a rule 
calling on the judgment-debtor to show cause why 
the sale should not be confirmed, and had allowed 
that rule to be made absolute, he could not contend 
that the order making the rule absolute was not 
an order made on appeal. Semite — Orders made 
by the High Court under s. 16 of 24 & 25 Viet., 
c. 104, are subject to appeal to the Privy Council. 
Hubdeo Nabain Sahu v, Gbedhaei Singh 

[13 B. L. R, 103 

Geidhabi Singh v, Hubdeo Nabain Sahu 

[21 W. R, 283 

7. Order rejecting re'view — 

• Order made on appeal — Letters Patent, els. 39 and 
42. — An order rejecting a review of judgment is not ^ 
an “ order made on appeal ” within the meaning of 
cl. 39 of the. Letters Patent of the High Court. 
In cases of appeal made under cl. 42 of the 
Letters Patent, the Court ought not, in transmitting 
the proceedings connected therewith, also to send 
such proceedings as applications for review of the 
judgment of the High Court and the orders of the 
Court thereupon. Enatet Hossein v. Roushan 
Jehan . 1 B. L. B., E. B., 1 : 10 W. R, E. B., 1 

8. Difierenoe of opinion be- 

tween Judges of Division Bench of High 
Court — Letters Patent, 1865, ss. IS and 39. — An 
appeal lies dhectly to the Privy Council from the 
decree of a Division Bench of the High Court on an 
appeal from the .mofussil, although the Judges 
differed, and upon the points of difference a further 
appeal to the High Court is given under cl. 15 of 
the Letters Patent. In the matteb ob the peti- 
tion OP the Couet op Waeds on behaep op the 
Raja op Daebanga 

[7 B. L. R, 780 :16 W. R, 191 

9. Letters Patent, cl. 39 — Ap- 

peal from decision of Siph Court, Appellate Side, 

— Cl. 39 of the Letters Patent of 1865 does not 
rest for its authority on the 24 & 25 Viet., c. 104; 
and was not inserted in pursuance of that. Act j 
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APPEAL’ TO PEIVY COUNCIL 

—eonlinued. 

1. CASES IN WHICH APPEAL LIES OH NOT 

—eontinaed^ 

coutcqucntly Any power which it gUet to Admit An 
spptAl to the Fnry Council £rom a decUimt of the 
High Court on its Appeileto Side it not tme of 
the powers which the High Court is, by the dnt pArt 
of I. 9 of 24 A 25 Tiet., c. 104, oommAniled to cxet> 
cue. lir TUX iunxa ox inx xetitioh of Fxda 
U oBsxiN . . . L L. E.. 1 Calc., 431 


10 . - 


' latorlocutory judgment^ 


Lelltn Taient, el, 40~QueitiOit <tf frac/ic« — 
Order for xntptetton of docunests.— No sppcAl lies, 
under s. 40 of the Amended Letters Pstent of the 
High Court, to the Priry Council from aq inter* 
locutory judgment or order of a Judge of the High 
Court, until such judgment or order has been subject^ 
to AS Appeal to the High Court under cL 15 of 
the Letters Pstent, except in those esses in which. 


of pnetiee, such as sa order for the bspection of 
doeumentA Sonju e. AnucDuosi HsBQBiJt 

[0 Bern,, 308 


AS such A decree of the High 6ourt is not s final, 
but an interlocutory decree. In such a esse a enr* 
tificate should first be obtslncd under cl. (c) of the 
Kctbn thst the case is a fit one fur sppMl to Her 
Majesty in Council. Isbtsbosb HupnoAB r. 
CscpsuxA AiUKSSKa . L L E., 8 Bom., 648 


[1 a L E., 364 


dlkslluwcd an spplirAtion forthecxccutkm of the decree 
which had been preferred to that Judge. The lligh 
Court, on appeal from an order of the District Judge, 
annulled hu erder as void for want of jurisdirUon, 
and remitted the esse in order that the applkatioa 
might be dispesed of on its merits, directing that ibe 


APPEAL TO PEIVY COUNCIL 

—eotUtnued, 

1. CASES IN WHICH APPEAL LIES OE NOT 
—eonttnutd. 


in the nature of an interlocutory order, and wae not 
one from ahich the High Court could or ought to 
grant leave to appeal to Her Majesty in Council. 
PauE Drum Eii r. Eifiu Pnisin tuvaa 

[L L. E., 3 AE, 66 

14. Final decree or order — Cxexl 

Trceedure Coda (Act X of IS77J. t$. SJS. 600.— 
An order in a partnership suit fur account refusing 
to alh,w the plsmtiSs to hare their accounts tslcn 
in a particidar manner suggested by Ibcmielrci, 
unless they would consint to gire entsio credits in 
their accounts to the defeudanta Is uit a final decree 
within the meaning of cL (4) of i. 595 of the Civil 
Procedure Code, although the ciftct of such order 


Bsfa Sauxs 
16. - 


L L. E.. 6 Bom., S 

C*r>/ ProeeJura 


Code, 1677, a. 695 (»)—" Fiixtl rfeeree.”— Certain 
penoas inlorcstcd in an award applied under s 6.’5 
of the Civil Proerdurs Code to luve it filed in Court, 
The Court made an order under a 520 “ that the claim 
of the plsmtiffe be dreroed." Tbo defendante ip* 


an application to the lower Court of tLe nature r 


Cuuncil from the order of the High Ciurt o. 

June ISSO. Ilatd that euch order wae net a " final 
docree” within the meaning of a 595 (a) of the Ciiil 
Procedure Code, and therefore it was n>t apptslsble 
to Hu Majesty in Council. Eaxisnnin MsuTi.w 
e.Gsassa . . L L. E., 4 AIL, 238 

10. " Cinf Proetdura 

Code, e. 69S—AppUcatiom for feurefo appeal la 
Prtrjr Cewacif— Order dumitainy tutt cm preOiai* 
mary issue, — The plaintitf in a suit to recover crrtahi 


On appeal by the plaintiff, the High Court i«s^ 
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APPEAI, TO PRIVY COUNCIL 

— continued. 

h CASES IN WIilCII APPEAL LIES OK NOT 

— continued. 

a dt'crco asidu tlio dt'crco of tho Court of 

ftrat iubtauco, deelivru\>; tho aUi'i'ial adoiitioii to ho 
tbljihlislifd, mill niiuKuliiif; tho unit fur tho trial 
of tho rcinaiuiu;; iNiUco, Tho lUToiidautit ooUKht to 
jipjtojJ to llor Afajr.'ity in Council agninat tiioilccrco 
of tho Ult;h Court. Tho ilcftfUiLiuts' apiiUcatiuu 
VIM rvfuso.l on tlio (jrouml tlwt tluvt doerco wno uot 
a final dccrco, uuJ no apiuikl lay. Tiuu.s.\u.\y,vs\ r. 
tlorAi,ASA\u . . I. li. It, 13 Mud., 340 

17. — i— — Cicil I’toccdura 

Code, 16S2, j. 5115 — Order directing (tccouuti to ba 
taken — Decree not Jinal — Apylicxition far leave to 
appeal . — Where u decree luia been made directing 
aceouuU to ho taken, but liierc is uuthing 00 .opeclal in 
the rnae ns to bring it under eh (e) of s. tjOo of 
tho Civil Procoduro Code (Act XI V of 1SS31, leave to 
appeal to the Privy Council ivill uot ho given. 
ItAimcBUOi' IIumnimoY c. Tuii:<uu 

[I. 1), It, 14 Pom,, 423 

18. ; Draroyatioa 

rljbt of Croten io admit appeal where leave to 
appeal refused by l£iyh Conr ^ — Final decree— - 
Jlerininy (f "final” in 3 . SOS of Civil Frucedaro 
Code (2Cl (' of 1SS3J — Civil Froccdure Code, 
3 . 601 — Frocedure , — Where a decree directing the 
taking of uccouiita which the defeudint cuuteiuL-i 
ought not to bo token at oil decidca, in effect, that, if 
the result should bo found to be against tho ilefeiulint, 
ho ia Ihiblo to pay tlie amount, tlio decree is final 
within tlio meauing of 3 . 595 of tho Civil Procedure 
Code (XIV of 1SS2) for tlio purpose of appeal. On 
tlio ground that a dccroo for on account woa uot final 
within tlwt section, tlio High Court refused, under 
8, COl, to grant tho defendant a certificate. On Ida 
application for spcciallcave to appeal to Her Jlajesty 
ill Council, not by way of an appeal from tlie local 
Court’a refusal, but aakuig for tho cxcrciao of tho 
prerogative right to admit an appeal : — Held that, 
aa Icavo could be granted 011 any otlicr ground, should 
any appear, besides tho ground tliat tho Court had 
refused tho certificate ivitJiout good cause, while 
lo.avc could also bo granted on tho latter ground, 
if eslahlishod, to make this application was, pre- 
Laps, more convenient tlion to appeal from tho 
order of refusal. Held, also, that the rc.al fjuestion 
in this suit haring been tJic liability of the defendant 
to account to tho plaintiff upon several claims, the 
decree had decided this against the dofomlant in such 
a way that, .although the account had uot beou taken, 
t)io decree was final within 3 . d95. llAiintnuoY 
Hadiddhoy V. Tokneb , L Ifc E., 15 Bom., 165 

£1,. E,, 18 1. A„ 6 

19. — Order refueiny 

io appoint receiver in a sail — Civil Frocedurc Code 
(.1882), s, 505 — Letters Fatent of the High Court, 
ss. 39 and dO. — ^Thcre is no appeal to Her Majesty in 
Council against au order refusing the appointment of 
n receiver in a suit. Such order does not finally 
decide any matter which is directly in issue in the cause- 
in respect to tho right of the parties, and is not “final” 
within tho meaning of els. (ci) and (6) of a., 595 of 


APPEAL TO PEIVY COUNCIL 

— continued, 

1. CASES IN WHICH APPEAL LIES Oil NOT 

■ — continued. 

tho Civil Procedure Code and a. 30 of tho Letters 
Patent j nor is tlio matter a special case falling within 
the terlns of cl. (n) of 3 . 69 of tho Code or e. 40 of tho 
Letters Patent. Justices of the Fcaco for Calcutta 

OHentat Qat Company, 8 V. L, 11., 433, Lutf 
AtiKhanV. Asyur lleza, I. L. li,, 17 Calc., 455, 
Kiihen Fersad Faiidey v, Tiluckdhari Lall, I, L, 
It., IS Calc., 182, and Fahimbhoy Jlalihbhoy v. 
Turner, /, L. It,, IS Dom,, 155 : L, J?., J8 /. A., 6, 
referred to. CunKDi Butt Jua r. PuDiiAKOKD 
SIXGM ILviUDnit - . L L. E,, 22 Cala, 828 

20. Order of remand 

on issue Jlually deciding tahola case — Fefusal of 
ccrlifiealc of leave to appeal io Her Majesty in 
Council — Cicil Froccdtire Code (18S2), ss. 5G2, 565, 
595, GOO, and 601. — An order comprising tlie decision 
of the Apiieilate High Court upon a cardinal issue in 
a suit. Hurt issue being one that goes to tho foiiudatioa 
I of the suit, ami that can never, while this decision 
stands, bo disputed again, is a final decree for tlio 
purjioscs of apptal to the Queen in Council, notwith- 
btaiulUig that thero may ho auhordinato inquiries yet 
to be made in disposing of tho suit. Ilahimbhoy 
Habibbhoy\',Turner,I.L.F.,15 Bom., 155: L. It., 
181. A., 6, tcicTTcd to and folloivcd. The certificate 
of which the grant was p.art of tho procoduro in 
Dm ndmibsion of sucli an appeal was refused by tho 
High Court on tho ground tlint tho proposed appeal 
was from an order remanding a suit under s, 5C2, 
Civil Procedure Code; and tliafc orders of remand 
niider tliat section were, by tho practice of tlio Court, 
treated as not final witlu'n s. 595, cl. («). That 
pnetico is prob.ably correct; hut hero tho order only 
purported to ho uiidur s. 6G3, which was not applicable. 
The first Court had not disposed of tho suit upon a 
prelimiiurry point, so us to have excluded ovidouco of 
facts iippcariug to tho Appeilnto Court essential ; and 
3 . 505 appeared to be applicable rather than s. 663. 
TIio Api>elIato Comt had reversed once for all tho 
decision of the (ii-st Court upon an issue as to 
tho making and validity of a will, which issuo 
govenied tho whole case. Mtjzhab Hosseik v. 
BomiAHini , . , L L. E., 17 AE, 112 

[L. E, 22 L A-, 1 

2L Decree aflirmiiig the deci- 

aion of _ the Court immediately below — 
Decree dismissiuy an appeal to the High Court 
for default of prosecution — Civil Frocedurc Code 
( Act XIV of 1882), s. 506. — Held tliat a decree 
of tho High Court dismissing aa appeal for want 
of' prosecution — tho appellants not having supplied 
their counsel with materials upon which to argue the 
appeal when it was called on for hearing — was a 
decree afilnniug the decision of the Court immediately 
below, within the meaning of s. 596 of the Code 
of Civil Procedoi’c. Beki ItAi v. Bam Lakhan Rai 
[L L. E, 20 AIL, 387 

22, Cancellation of notification 

on the ground of error— Fleadership examin- 
ation — Nolijlcatian of a candidate having quali- 
fied — Cicil Froceduro Code,, chap. XLV.—A 
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DIGEST OF CASES. 
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AFPSAI* TO PEIVT COUNCH. 
—cenliitued^ 

1. CASES IK wnicn APPEAD lies OE'NOT 
— continued. 


tnrl ^Ifii informwl hv Sf, Vu nfim« 1 


rxTniOH Of Si.£icrA 5 ixu( Lu. 

[L IL. 6 A1L» 163 

23. — — Order remaadiog eult for 

Te-trlal-'P«*‘« CAUHciPt Appealt Act, VI of 
tSTd—Leittri Patent, If.. TV. P., t. St^Interloeu- 


[LL.B.,IAU., 726 


pcnml jarifciiction of ILo Court*, eod oot to tbo 
fioftlity ot thdr Jccuton* in perticuiir cstca. A 
Court wliicb. notlcr ilie I'roviiloui of Act XAXII cf 
1$7J> U n tubordiuftte Court, hat ao tkoCtinrity. nnikr 
Act II ot 1SC3, to admit an appeal to Ucr Uajetty 
In Connell cten utlicro lU dceialnn U Anal. Hisikic 
Dux r. Jattaiub bixou . 1. !«. 3 Cola, 623 


(I) Subsiastul Qcesixobi or Liw. 


Ci-urta by llm Letter* Patent, lsC3. tl. 33. & ^ 
of 2t A SQ Viet., c. 07, mud bo read vith a*. 9 
and II of Si & 25 Viet., r. lOI. Dy Uio eapma 
aorda of •. 3, all pirelotuly caUtiog |■oaa* »rr« 
rt-Mrrid to Uie iligh Court, itotidcd Uid LtUtts 


PEIVY COUNCII. 


APPBAI, TO 

—ootttiaiieif. 

L CASES IK WHICH APPEAL LIES OB NOT 
—eonltnued. 

Patent did not Interfere aith them, and as to tbcae 
poaera tbe Oovcnior General In Council ia cspreialy 
empowered to legiiUte, Etcn ifathcrrfore,U>epowcr 
to admit an appeal to tbe Privy Council were oon> 
femd by tbe Lcttera Patent under tbe antbority of 
24 A 2S Viet., c. lOL it aas, not being a new 
power, aabject to tbe le^riatiie contiul of tbe Oot< 
rmor Gcacral In Counol. Tbe ratio dectdendi in 
TAe <iueen v. ilearet, 24 B. L. R., 106, disicnted 
from, la Tiu luma or tub FErniox or Fsoa 
Hosaux . , . 1. 14. B., 1 Calc., 431 

29. Queation of law ariaiog on 

OTldonca— .det ri of 1S74, /. 5— S’niitoa/.of 
^ae</ioa <f foie.—- Tbe lubiUntlal qneslion of law 
wlucK by • 6, Act VI of is74. tbe appeal 
to tbe Privy Council must inrolvc, in order to give 
au appcul u a case nbiro tbe deerto sppMciI 
from alSms the dceieinQ ot tbe Court below, i* uot 
limited to a qnisGon of law ariung out of tbe facts 


[LL.IL,3CalA,223 
87, ■ — Ponn of Judgmont-Aaft- 
stoattol 9»e*tion of /ow— C»r»l Procedure Code, 
JSS2, «. Tbo judgment of tbe Higb Court in a 
first appeal ass as follows: — " Tbts ap^al most, in 
piy opiDiuo, be dlsDuaMi) w>tb costs and (be juiLmnit 


leave to apj'cul most. tbcrcfurc,bti it-jecud. SctniAB 
HlBi r. BisuasniB Katu . I. Ij. XL, 0 AIL, 83 

23. Concurronco of two Courts 

on facta— ‘'wiJ/Trwit ay " judgment eftorer Court 
— Cm! Procedure Code (Aet XJV of 1662), t. S>06 


of toet sufitcicat for tbe disjirsal of tbo case, witl^jul 
trying tbo otbiT iscuea. tbo High Court funndrm tlxao 
two iasuci aobtlanUally m favour of the I>lainti3’, 
but raised a further qoeatvm of fact on the tthkneo 
and derided that against bini, comiug fibally Ut 
the Mme o-ocluikin on the facts ss tbe Sabrnbuatc 
Judge, though not agrcitng aiib him In all bb Gad* 
Inge twin the rtaema on wliicb they wirebaMdi— 
//e/dionaa apidiratn/n for have to ap]wal to the 
Privy GuttscU, that tbe High Court did not " afiinn " 
the judgment of tbe lower Court a itbln tbe meaning 
of a. 536 of tbe Civil Preetdero G-de : Held aUo 
even aAsuming the judgment of the loaer G/aet 
aas afiirmcd by Ibe High Court, that tbere «(ie 
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— continued. 

a decree setting aside the decree of the Court of 
first instance, declaring the alleged adoption to be 
established, ■ and remanding the suit for the trial 
of the remaining issues. The defendants sought to 
appeal to Her Majesty in Council against the decree 
of the High Court. The defendants’ application 
was refused on the ground that that decree was ijpt 
a final decree, and no appeal lay. Tietoabatana v. 
GoPAiASAin . . I. L. R., 13 Mad., 349 

17. Civil Procedure 

Code, 1883, s. 595 — Order directing accounts to he 
tahen — Decree not final — Application for leave to 
appeal. — Where a decree has been made directing 
accounts to be taken, but there is nothing so special in 
the case as to bring it under cl. (e) of s. 596 of 
the Civil Procedure Code (Act XIV of 1882), leave to 
appeal to the Privy Council will not be given. 
EAHIMBHOr HraiBBHOr V. Tubner 

[L L. R., 14 Bom., 428 

18. ; Prerogative 

right of Crown to admit appeal where leave to 
appeal refused hg Sigh Court — Pinal decree — 
Meaning of “final" in s. 595 of Civil Procedure 
Code (PSV of 1883J — Civil Procedure Code, 
s. 601 — Procedure. — V^ere a decree directing the 
taking of accounts which the defendant contends 
ought not to be taken at all decides, in effect, that, if 
the result should be found to be against the defendant, 
he is liable to pay the amount, the decree is final 
within the meaning of s. 595 of the Civil Procedure 
Code (XIV of 1882) for the purpose of appeal. On 
the ground that a decree for an account was not final 
within that section, the High Court refused, under 
s. 601, to grant the defendant a certificate. On his 
application for special leave to appeal to Her Majesty 
in Council, not by way of an appeal from the local 
Court’s refusal, but asking for the exercise of the 
prerogative right to admit an appeal : — Seld that, 
as leave could be granted on any other ground, should 
any appear, besides the ground .that the Court hod 
refused the certificate without good cause, while 
leave could also be granted on the latter gi-ound, 
if established, to make this application was, pre- 
haps, more convenient than to appeal from the 
order of refusal. Seld, also, that the real question 
in this suit having been the liability of the defendant 
to account to the plaintiff upon several claims, the 
decree hod decided this against the defendant in such 
a way that, although the account had not bean taken, 
the decree was final within s. 495. EAHistBHOT 
Habibbhoy V. Tubneb . L L. R., 15 Bom., 155 

[L. R., 18 I. A., 6 

19. Order refusing 

to appoint receiver in a suit — Civil Procedure Code 
(.1883), s. 595 — Letters Patent of the Sigh Court, 
ss. 39 and 40. — ^There is no appeal to Her Majesty in 
Council against an order refusing the appointment of 
a receiver in a suit. Such order does not finally 
decide any matter which is directly in issue in the ciiuse- 
in respect to the right of the parties, and is not “fin, il” 
within the meaning of els, (a) and (6) of s. ,595 of 


APPEAL TO PRIVY COUHCIL 

— continued. 

1. CASES IN WHICH APPEAL LIES OR NOT 
-^continued. 

the Civil Procedure Code and s. 39 of the Letters 
Patent ; nor is the matter a special case falling within 
the terms of cl. (c) of s. 69 of the Code or s. 40 of the 
Letters Patent, Justices of {he Peace for Calcutta 
V. Oriental Gas Company, 8 JB. L. S., 433, Lutf 
Ali Shan v. Asgur Meza, I. L. B., 17 Calc., 455, 
Sishen Persad Pandey v. TilucTcdhari Loll, I. L, 
B., 18 Calc., 182, and Bahimbhoy Sahihhhoy v. 
Turner, I. L. B., 15 Bom., 155 L, B., 18 I. A., 6, 
referred to. Chunbi Dutt Jha v. PtTDiiAinjND 
SiKGH Bahadbb . . I. L. R,, 22 Gala, 828 

20, Order of remand 

on issue finally deciding whole case — Befusal of 
certificate of leave to appeal to Ser Majesty in 
Council — Civil Procedure Code (1883), ss. 562, 565, 
595, 600, and 601. — An order comprising the decision 
of the Appellate High Court upon a cardinal issue in 
a suit, that issue being one that goes to the foundation 
of the suit, and that can never, while this decision 
stands, be disputed again, is a final decree for the 
purposes of appeal to the Queen in Council, notwith- 
standing that there may be subordinate inquiries yet 
to be made in disposing of the suit. Bahimbhoy 
Sahihhhoy v. Turner, I. L, B., 15 Bom., 155 •• L. B,, 
18 1. A,, 6, referred to and followed. The certificate 
of which the grant was part of the procedure in 
the admission of such an appeal was refused by the 
High Court on the ground that the proposed appeal 
was from an order remanding a suit under s. 662, 
Civil Procedure Code; and that orders of remand 
under that section were, by the practice of the Court, 
treated as not final witlun s. 595, cl. {a). That 
practice is probably correct j but here the order only 
purported to bo under s. 662, which was not applicable. 
The first Court had not disposed of the suit upon a 
pi’eliminary point, so as to have excluded evidence of 
facts appearing to the Appellate Court essential ; apd 
s. 565 appeared to bo applicable rather than s. 562. 
The Appellate Com-t had reversed once for all the 
decision of the first Court upon an issue as to 
the making and validity of a will, which issue 
governed the whole case. Muzhab Hossein v. 
Bobha Bibi . . . L L. R., 17 AH, 112 

[L. R., 22 I. A., 1 

21. Decree affirming the deci- 

sion of the Court immediately below— 
Decree dismissing an appeal- to the Sigh Court 
for default of prosecution — Civil Procedure Code 
(Act SrV of 1833), s. 596. — Seld that a decree 
of the High Court dismissing an appeal for want 
of' prosecution — the appellants not having supplied 
then- counsel with materials upon which to argue the 
appeal when it was called on for hearing — was a 
decree affinning the decision of the Court immediately 
below, within the meaning of s. 696 of the Code 
of Civil Procedure. Beni Eai v. Ram Lakhan Rai 

p, L. R, 20 AH, 387 

22. Cancellation of notification 

on the ground of ervor—Pleadership examin- 
ation — Notification of a candidate having quali- 
fied — Civil Procedure Code,, chap. SLV.. — A 
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!!^tlacalionr^'neinUUko living ban di«xn ef ed, mch 
notification was, ao far as he was concerned, cancdled. 
He then petitioned the High Court in the matter, 
, 1 .,1 it that hit name must be 


was concerned to grant at refuM leave to appeal to 
Her Maicsty m Council. Iir Tiff Kirr^B or inr 
TEinios Of SisinrasBAir Lat 

[L li. B., 6 AIL, 163 
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APPKAI. TO PRIVY COUNCIIj 

— conlinutd. 

L CASES IN WHICH APPEAL LIES OH NOT 
—coiUtnueik 


L L. R., 1 Calc., 431 


, ’ li ’ .jgQ appealed 

i below, is not 
. . .of the tacts 

dccuions it is 

,1 , ■ .risioff on the 

etridenoe tAcn in the rase is, without reference to 
the findings of the lower Courts, sniScient to found 
an appeal MoBijr t. Mixiv Bcbzb 

[LL.R.,2Calc.,2a8 
27. .1 Perm of Judgment-'^ui* 


of the first Court aifinned i and I do not thinh it 


general jurisdiction of the Courts, and not to the 
finality of (heir decisloni in particular cases. A 
Court which, under the provisions of Act XXXll of 
1371, is a aubordiuate Court, has no authority, under 
Act 11 of 1SC3, to admt an appeal to Her Majesty 
in Council even where its decision is final. Haspob 
Hpx r> JawAtUB Surou . L I* R, 3 Calc., 622 


(i) SuBSiisniL Qtssiioks Of Law. 


Courts hy tl» Lttteri PaUaiV'lfiCS, cL33.”£‘22 
of 2t A S5 Vid, e. C7, must be read with ss. 9 
and 11 of 2t A 15 Vid, c. lOL By the cspmt 
words of a, 9, all previously existing ivwcts were 
Wfcrvcd to the High Court, proiidid Iho LcUm 


25, ConcTirronco of two Courts 

ou facta— “ A^rm\ng" jwlgmtnt qf latter Court 
— Cini Procerfure Code ("Act £JV 1S82J,». 69G 
SulritanUal guetlion of fate— Cose diepoted (.J 
on ,/W/s.— Where the usucs in a case involvM 
qnestioniboih of law and fact, and Iho Suhordiualo 
judge had decided against the plainliQ nn tuo issiKS 
of uct lufiicient for the disposal of tho cate, without 
trying the other issues, the High Court found on Ih'iso 
two uiucs substantially in favour of the plaiotliT, 
but raised a further quistion of fact on the cvidcnco 
and decided that against him, ouming finally to 
the same conclusion on the facts as the Subcrdinalc 
Judge, though not agreeing with him in all his find* 
ioge orin the rcasDns on wliich they wtrebaMdi — 
Held, on an application for leave to appeal to the 
Privy Council, that the High Court did not “atnm” 
the Judgment of the lower Court within the laianlng 
of a. 590 of the Ciiil Procedure Cr,de: Jftld al»> 
esen assuming the judgment of the lower Ojurt 
was atlinaed by the High Court, that there were 
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substantial questions of law in the case which entitled 
the plaintifi to appeal, notwithstanding that such 
questions might be immaterial to the decision of 
the case. In the matteh op the petition op 
Ashghae Eeza. Ashghab Eeza r. Hydee Eeza 
[I. L. R., 16 Calc., 287 

Gopinath Biebae t). Goehok Chhndee Bose 

[I. L. R., 16 Calc., 202 note 

29. Confirmation of decree of 

lower Court — Cioil Procedure Code {1882), 
s. 596 — Substantial question of law. — Per Jabdine, 

J. — Where the High Court in appeal has confirmed 
the decree of the lower Court and has taken sub- 
stantially the same view of the facts, and where, 
upon the facts as found by both Courts, no ques- 
tion of law arises, leave to appeal to the Privy 
Council should he refused. Pej- R anadb, J . — ^There 
is a distinction between the confirmation of a decree 
and the affirmation of the decision and findings 
of the Courts of first instance by the High Court. 
The substantial question of law refen'cd to in s. 596 
of the Code of Civil Procedure (Act XIV of 1882) 

, need not directly arise out of the concurrent findings 
of fact, but it is enough if it is involved in those 
findings, and can, if the appeal is allowed, be raised 
in the course of the argument. In be Vishwam- 
BHAB Pandit . . I. L. R., 20 Bom., 699 

30. Rejection of application to 

take additional evidence on appeal— Cit)t7 
Procedure Code, ss. 568, 506. — The rejection of an 
application under s. 568 to an Appellate Court to 
take additional evidence on appeal cannot be said to 
involve any “ substantial question of law ” within 
the meaning of s. 596 of the Code so as to give the 
right to an appeal to the Privy Council. In the 
GOODS OP Peesi Chand Moonshbe. Upendea 
Mohan Ghose v. Gopal Chandba Ghose 

[I. L. R., 21 Calc., 484 

31. Won-production of succes- 

sion certificate at the proper time — Succes- 
sion Certificate Act {VII of 1899), s. 4 — Order 
granting application for execution of decree . — 
The representative of a decree-holder applied for 
execution of a decree without producing before the 
Court a certificate of succession as required by Act 
No. VII of 1889, s. 4. The Court to which the 
application was made granted execution. The 
judgment-debtor appealed to the High Court, by 
which the order of the lower Court was sustained 
upon production before it (the High Court) of the 
necessary certificate of succession. JSeld that an 
objection that the said application for execution was 
improperly granted by reason of the non-production 
of the succession certificate before the lower Court 
did not raise a “ substantial question of law” 
within the meaning of s. 596 of the Code of Civil 
Procedure, so as to warn tho High Court in granting 
leave to appeal to Her Majesty in Council. Shhja 
A lii Khan v. Eam Kub . L L. E., 20 All., 118 

32. Malicious prosecution. Suit 

for — Bifference between trial in England bg jurg 


APPEAL TO PRIVY COUWCIL 

— continued. 

1. CASES IN WHICH APPEAL LIES OE NOT 
— continued. 

and in India without one — Concurrent judgments on' 
facts.^ — The only qnestion involved in a case for 
malicious prosecution is a question of fact. In Eng- 
land the jury would find the facts and the Judge 
would draw, the inference from the findings of the 
jury, but where, as in India, the case is tried 
without a jury, there is only a question of fact to be 
deterrnined by one and the same person. There was 
accordingly no substantial question of law in the case, 
and the High Court granted the certificate allowing 
the appeal under a misapprehension. Mody u. 
Queen Insubancb Co. . ,4 C. W, W., 781 

(c) CONCHBEENT JUDGMENTS ON PACTS. 

33. • Piuding of facts not con- 

current but in efiect the same — Case in 
which no question of law is involved— Ciiiil Pro- 
cedure Code, 1882, ss. 596, 600. — Where there is no 
point of law involved in a case, the mere fact that the 
finding of the Appellate Court does not in terms coin- 
cide with the finding of the Original Court is not suffi- 
cient, where the findings of fact of the two Courts are 
in effect the same, to give a right of appeal to the Privy 
Council, notwithstanding that the value of the suit is 
more than ltl0,000. In the matter of the petition of 
Ashghar Eeza, I, L. E., 16 Calc., 297, distinguished. 
Thompson v. Caioutta Teamways Company 

[L L. R., 21 Calc., 623 

34. Concurrence of two Courts 

in deciding fact— Civil Procedure Code {1882), 
s. 596 — Eestriction of power in India to grant 
leave to appeal to Ser Majestg in Council . — 
Where the deeree of an Appellate Court has affirmed 
the decision of the Court immediately below it upon 
an issue of fact, and no substantial question of law is 
involved, no appeal is open under s. 696 of the Coda 
of Civil Procedure, and leave to appeal should not be 
granted by tho High Court in such a case. Niebhai 
Das V. Rani Kuab . L L. R., 16 All., 274 

35. Original Court’s decision on 

fact, aflOrmed by the first Appellate Court — 
Question of fact — Question of law not arising — Civil 
Procedure Code {1882), s. 598. — The Appellate 
High Court had, by the decree now appealed from, 
affirmed upon tho evidence the decision of the High 
Court in the original jurisdiction as to the fact on which 
the judgment depended, viz., whether the defendant 
had attained full age at the time when ho had executed 
the first of two mortgages, for the foreclosure whereof 
the suit was brought. No question of law, either 
as to the construction of documents or any other 
point, was raised. Seld that the present appeal could 
not bo entertained. See Nirbhai Eas v. Eani Kuar, 

I. E: E., 16 All., 274. Todsi Peeshad Bhakt v. 
Benaybk Misseb . I. L. R., 23 Calc., 918 

[L. R., 23 I. A., 102 

(d) Vabuation op Appeab. 

36. Suit for possession and 

mesne profits. — Whore a plaintiff sued for posses- 
sion of property with wasilat, and did not (it being 
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under the rules onncccssary for him to do so) include 

the ussUftt in the >sIu&Uuq of the suits end 

uet rained at il5.315> but with the u osilot would 


. , I «;■ , * 

GooBOOpAss Eotr r. Onouu Mowuii 

[Ularsh., 24 : 1 Bey, 103 
; , ' , rtion of 

• a • a • • appeal to 

a a of dimond 

i« of the 

• • • • I ^ althongh 

■ ^ ^ ^ „ appeal rc» 

lates Is below th&t ^alue, CU<oasoar Cuckoeb 
Mukeejee c. Pe&tab Cuumm Paul 

[0W.a,lOa.4. 


made no objcctioa to tho plslutitl’s undcT'tolua* 


89 , DecUloa to other 

•Imllar eulta by same party—Sa^VrftMttfr 
l*leu ap^alalU cofes— P w/im— ieot* 


in other suits uhich the plaintUf inlcudcd to briog 
on precisely the same groundsa and la respect of 
which prcrmcly the same questions would aHse at bad 
arisen in the suit sought to bo sppc&lcd. Auaima 
CiuimBJ. Pose v, Bbocobtos , 8 B. la B., 423 

40. Confllctlag claims to wa. 

tors of flowing stream— Court Ftet Act, IS70, 
s. 7.— In asccKamuia whcVbex or not there ought to 
be an appeal to the Privy Council, the lligb Court 
Las only to luck at the value of the quesUun at issne 
in the litigation. In a case of oonfiictiog claims with 
rr^rd to the waters of s fiouing strium. the matter 
at Issue, to far os rfgardtd thespplicont, having bcca 
ti have her lands irrigated la the uay she cltinK^ 
the value of that maltrri according to e. 7 of the 
Court Feet Act. Vll of 1S70, wss hdd to be the ex- 
tent to wtdeh her tnUristi would be deteriorated if 
that right could not bo csUblUbed. Ajxee Kooeb e 
LCTEEfi. , a . a 18W. R, 21 

4L Appeal as to portion of 

property— Lrr/rr* V-Uft, el, dS.— The High 
Court rvf uud, nndcr t. 39 of the Charter, to epea so 
aide a door to appeal os to allow it in s case ia- 


APPEAL TO PBIW COUNCIL 

—eonltnued. 

L CASES IN WHICH APPEAL LIES OE NOT 
—coatiHued, 

volfing Iru than 1110,000, only bccauso tho uholo 
property which would bo redneedin value in thoovent 
of tho appeal prov bg ancccssful u u worth not lest 
than R10,000. 19 the uitiee or tub peiitios or 

EEBDKATS SlSOO. EEZS9ATU SAIIOO r. GOVEE 

Sonoo ..... 19'W’.B.,19i 


upon tho strength of a former decision in tho Privy 
Coancil Deportment, refnsed the application for 
Icsfo to appeal to Her Majesty in Connell, Quarc — 
Con the mere payment of s stamp colcnUtcd on an 
ondcrvulnatioD mth reference to tho rule m Act 
XXVI of 1&G7, sebcdnlc, art. 11, note (a), bo treated 
at of itself a frand which, ipeo/aelo, deprives a party 
of his right of appeal f Lekuba/ E or r Kamita 
S uioa .... 18X7.^,401 


stamp doty open s snm lower tboD the appealable 
amonnt, u not tbmby precluded from obtoioing l»ro 
from the Courts of tut country to appeal to Her 
Majesty in Cuusci), if bo con show that the value of 
the property in dispute dors reach the appealable 
amount. LeuuaJ Uor r. llA9iirA Suean 

[L. B.. 1 L A.. 317 


bebg that in both the lower Courts and in tbo High 
CMit the plobtifls obtained a decree fur tbmr claims 
The aggrrgsto value of the threo suits amounted to 
more than itlO.OOO, thoogh the value of each suit 
was under that sum. The defendant apphed to be 
allowed to appeal in each cooe to Her Majest* b 
OoonnL Held that he wot entitled to hare each of 


r-Kisuzx Goods Das . . 4 0.1^11., 125 

44. Concurroat doeUlooE oa 

Iheta— Oroiuvds «/ appeal — Act l^Ic^lti74,t.5.— 
Where there were two concurrent deciiicms on forts, 
on applicatioa to appeal to the Privy Council was 
nfusedi the right of aps'col from a dreuba of the 
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High Court on its AppoUtvto Sidoj simply on tho 
gi-ound that tho snhject-mattor of tho suit was above 
RlOjOOO, having been taken away by Act VI of 1S7'L 
s. 5. In a?iiE ilv.tteb on the petition of Peda 
Hossein . . . I. L, R., 1 Calc., 431 

45, Appeal in two suits to* 

gether over appealable value— Ctn'i Proce- 
dure Code (Act X of 1877), s. 506. — A and P pur- 
chased the same properties deriving title through 
different persons. Tho value of the properties with 
nicsue profits was over H 10,000. P granted two 
patui leases of tho properties to different persons. A 
was thoi-eforo obliged to bring two suits for tho 
recovery of tho properties, and tho value of tho sub- 
ject-matter in each suit was less than 1110,000. 
Held that an appeal would lie to tho Privy Council. 
JoOOEiEISDOBE V. JOTENBBO illOUEN TAOOBE 

p. L. R., 8 Calc., 210 

40, Question of law in suit 

under appealable value — Amount under 
mo, 000 — Civil Procedure Code (Act XIV of 
1882), ss. 595, 596, 600 . — Leave to appeal to Her 
Majesty in Council granted in one of sLx suits 
directed to bo heard together, although the amount 
involved iu such suit was under the appealable 
value 5 there being an important question of l.a«’, 
which did not arise in the live other suits, the suit, 
howovor, involving other questions of law common 
to all the six suits ; such suits having been, by agree- 
ment of counsel, heard upon the same evidence, and 
concluded by the same judgment ; five of such suits 
being ' appealable as of right, and tho aggregate 
amount in the six suits being considerably more than 
the appealable value. Bvjnath v. GnAnAit 

£1. L. R., 11 Calc., 740 

47. Appealable value— Suit for 

restitution of conjugal rights — Valuation 
of Suit — Suit conducted up to apipcal as if properlp 
valued — Jurisdiction — Consent of parlies. — A suit 
for restitution of conjugal rights is not one to which 
any special money value can be attached for tho pur- 
poses of jurisdiction. Qolam Maliman v. Fatima 
Pibi, I. L. P., 13 Calc., 232, followed. Meld, there- 
fore, that uo appeal lay as of right to Her Majesty in 
Council in such a suit, .although the suit had been 
valued at R25,000, aud that valuation had been relied 
on by the defendant, who had appealed to the High 
Court from the decision of tho first Court which 
had gone against him. MowiA Nb-WAz v. Sajidun- 
NisSA Bibi . . I. L. R., 18 Calc., 378 

48, Value of the subject- 

matter of the suit — Civil Procedure Code, 
s. 569 — Madras Civil Courts Act (Madras Act 
III of 1873), s. 14. — The Civil Courts Act (Madras 
Act III of 1873) docs not control the construction of 
Civil Procedure Code, s. 590, and under that section 
the real market-value of the matter iu dispute is 
tho test as to whether or not .an appeal lies to the 
Privy Council. Pichayee v. Siva&ajii 

[I. L. B., 15 Mad., 237 


APPEAL TO PRIVY COUE'CIL 

— continued. 

1. CASES IN WHICH APPEAL LIES OR NOT 
— continued. 

49 , Value of property affected 

by decree— Cirff Procedure Code (1882), s. 596. 
— In an application for leave to appeal to Her 
Majesty in Council tho value of the property 
cstciisibly affected by the decree sought to be ap- 
pealed was below RIO, 000 ; but it appeared that the 
suit in appeal in which tho said decree had been 
passed was connected with another suit relating to the 
same property in which a decree had been passed 
which was tho subject of another similar application, 
iHid that tho aggregate value of the two decrees was 
much above R10,000, and that it could net be known 
which of such decrees would affect which specific 
portion of tlio property in question. Held that 
under the above circumstances tho application under 
cousidonitiou should be granted under the last para- 
graph of s. 596 of the Code of Civil Precedure. In 
THE MATTEE of the FETITION OF KhWAJA MEHA 31- 
3IAD Yesot , . I. L, R, 18 AIL, 196 

50. Burma Courts Act (XI of 

1889), a. 40 — Purma Civil Courts Act (XVII 
of 1875), s.- 49 — Probate and Administration 
Act (V of 1881), ss. 3 and 86— Code of Civil 
Procedure ( 1882), ss. 595 ami 614. — No appeal lies 
to tho High Court from a final decree passed by the 
Recorder of Rangoon in the exercise of Original Civil 
Jurisdiction, where the value of the subject-matter of 
the suit is above ten thousand rupees, but an appeal 
lies to Her Majesty in Council. A decree passed 
by the Recorder of Rangoon, in a suit for grant 
of probate of a will, is a final decree passed by him in 
the exercise of Origimal Civil Jurisdiction. Essof 
HASSH i3r Doofet V. Pati3ia Bibi alias Mah Poh 

[L L: B., 24 Calc,, 30 
1 C. W. K-., 8 

61. Order in execution of de- 

cree. — An appeal lies to Her Majesty in Council 
from an order iiassed by the High Court iu a case of 
execution of decree m which the amount involved 
e.vceeds RIO, 000. Yeeaett Bege3I v. Reohonath 
Pbesae . . B. L. B., Sup. VoL, 747 : 

[2 Ind. Jur., N. S., 263 : 8 W. R., 147 

62. Execution of 

decree of Privy Council. — An appeal will lie as of 
r-ight from the order of a single Judge of the High 
Court as to execution of a decree of tho Privy Coun- 
cil, where the property is over R10,000. LeeeanAnd 
Sing v. Lecicisifeb Singh Bahaeee . 

[5 B. L. R., 605 

Leebanend Sing v. Leckkesseb Singh 

[14 W. B., P. C., 23 

53. Einal order passed on 

appeal by the High Court — Civil Procedure 
Code, 1877, ss. 244, 595 . — An order passed on 
appciil by the High Court determining a question 
mentioned in s. 244 of Act X of 1887 is^ final 
“ decree ” within the meaning of s. 595 of thahAct. 
Meld, therefore, where such an order involved—a^ 
claim or question relating to property of the value 
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L CRISES IN wmcn appeal lies or not 
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of vpiTftrdi of ten tltou«aQ<} repccs. uuI rerencil 
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in); tbo >alae of tho sahjcct-maltcr of tlut luit in 
whlih tho decree was made in tho Conrt of first 
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615. — Appeal preeented witbout 

security Load— Au^c 7lh Hec/mler J6S3.— 

The High Court has no autTionty to K«i*ea |>elition 
of ajipcal to England tendered nltbout ilio osual 
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69. — ■ Appeal In forma pauperis— 
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be excluded, lx TUB ^TTEB Or tub rsTITIOX 
OF Rauaxoooba Nauaix . 13 W. B., P. C., 17 


lloiu au uiv..... -s 

not authorized to grant such leave to apiKuI by tho 
Ifadras Charter of ISOO. East Ixoza Compaxt r. 
Seed Alit • -7 Mooro's L A., 656 

61. Closing of Court for va- 

cation— I’nry Ccaueil Jlulet- — The High Court 
hia 00 power to ailevr an appeal to Her hlajcsty in 
Cuoiicil when the petition is not presented within 
sic calendar months frem the date of the deen'O 
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SEtxXEB . . 1 IL L. B., O. C.,80 

62. If tho {Kiiod 
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APPEAL TO PBIVY COUNCIL 

—coniiHued, 

2. PBACTICE AND PEOCEDUBE— eoitiijtwi. 
of Soorjmuihi Kotr,I.L,Il;li Calc.,!l72,hfx^\ci. 
Eoiuobs r. Ehaoaka 

lLL.B.,10Calc., 557iL.n..UL A.,7 


prepared to lodge tho deiKiiit witbln tLo limiUd 
pmoJ, and that he waa prevented frbin <1< iug ao Uut 
owing to abaenee and the dilKcully of gilling funda, 
but oubg to aome circumataiicca accldrntal or other* 
wiae ovrr which he had no control, or owing to 



do^e of Civil PreceJure, a aurety it not precluded 
from flueatioulng the validity of the accurity boud in 
eaccuUon rrcccralnga, Inaaiunch aa ho waauota parly 
to the order of tho High Ccurt. QiKixvsa Natu 
MBKSUEZ f. U£40X Gopal Mcseuer 

[LLK., 2aCaIa.240 
a C. W. N., 04 

74 . Appeal etruck off for want 

of proeocution— Cent I’rvttduro Codo(Att XIV 
of tbSiJ, «. 603, 599, COO.—X oa tlio 6th September 
16SS HTcd hia pitiUon of appeal to Her 3laj<»ty io 


Dotico wai never returned aa approved or otliemito 
to tho llcglatrar. and no further itrpa were talra to 
pnaecuto tho appeal. Oa tho lat April 163C B 
applied to have the appeal atruck <fd tar want of 

S roaecution. lltli that ho waa entitled to tho o^cr. 
iQOBAJXl POOXJA r. VtaaARjES ViaCR/EK 

[t. L. B., la Colo, 063 



APPEAL TO PBIVY COUNCIL 

— continued, 

2. PEACnCB AND PEOCEDUEE-coaf.a.ed. 
time, the Court Iiaa power to order ita renioTal fruxn 
tho ^c. OosAusnAS Eabuo^o f Ma 50 Dmi 

[3 S. Xi. B., O. C., 126 : B. C, on appeal, 
6 B. L. B., 70 ; 14 W. E., O. C, 34 



Sec Uisotitn Urrsni r. Ea» Lai Bor 

[0 W. B., ADb., 60 


appeal after tho period of aix muntha allowed fur 
prefiTring inch appiwla haa expired. Is tni: 
auTTCs OF niE rsntio:! or Easiu LUxope Misasit 
[B. I* Zl., Sup. Voh, 730 
EaPSA Dnross BissEa v. Keifauoteb Dedia 
[7 W.E.. 631 

Coafra, l:r as Eolae 75 . 0 'W. B., Ufa., 121 
70. ■ Appeal* etnek 

o(r default la depeut . — Tho High 

Court bai no authcrity to reihrc apj^ala to Her 
Alajeaty in Cuunril, lUaniiaacd ortlniclc elf the file fer 
default In maUng deiKalt. tus uatteb or tur 
rsTiTioy or SkBEXAAT EoT , . 7 W. IL, 74 

(e) MiEcsiuKsors Ciftr. 



{3 B. L B., A. C, 204; U W. B, 145 
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APPEAL TO PEIVY COUNCIIi 

— continued. 

2. PRACITCB AND PROCEDURE— cojiciurferf. 

81. Ti’analatioQ of accoUnt-booka 

and papers — Costs. — \Yhero it was iuipossible to 
say whether certain account-book s and papers were 
material or relevant, or even were jiart of the evidence 
in the case, the High Court declined to put the 
appellant in an appeal to England to the expense of 
tr.inslatiug and transcribing them, but gave the re- 
spondent the option of translating them at his own 
expense, with a view to their being sent to England 
as an appendix to the record, leaving it to the Privy 
Council, in the event of the respondent being suc- 
cessful, to make any order they pleased as to the 
costs of translation. In the irATiEU or the peti- 
tion or Raj Coohah IBaboo Deo Nosd Sisou 

[TYT. E,, 80 

82. Evidence — iExldhits marked 

for identification afterwards marked as “ admitted 
on both sides” by Sench Clerk — Certificate by 
Court as to the endorsement on exhibits — Jtecord 
of appeal to the Privy Council. — ^lu an applica- 
tion for a cex-titicato that a limited meaning should 
be placed upon endorsements made by the Bench 
Clerk on certaiu exhibits printed in the paper-book 
in a suit, which had gone on appeal to the Privy 
Council, the Court, considering the reasons for the 
application to have arisen from the nature of the 
case and from the contentious on cither side, left 
the matter to bo dealt with by their Lordships of the 
Judicial Couunittce, at the same time directing its 
order to bo forwarded to the Privy Council. Rattan 
Kobe v. Chotay Naeain Singh 

[I. li. E., 21 Cah, 476 

83. . Translation of deeds. — 

Razeenamas and safeenamas, as well as security 
bonds, connected with appeals to England, need not 
be in English. Mahohed Tukee CnownnBX v. 
LHOHaiEPUT Singh Doogub . . 7 W. E,, 291 

84. Appeal, Pendency of effect 

of — Legal disability — Right to sue. — The pendency 
of an appeal to England does not put the party who, 
subject to that appeal, is the owner of an estate 
under a legal disability to bi-ing a suit in that charac- 
ter against third parties. PeahIiAD Sen r. Rajen- 
DBA Kishoee Singh 

[2 B.L. E., P. C., Ill: 12 W. E., P. C., 6 

85. — Agreement not to appeal — 

Application to stay proceedings. — Where an appeal 
is preferred contrary to an agreement not to appeal, 
application to stay the proceedings should be made 
before the case is prepared for hearing. Ahib Am 
r. Indeejit Kobe . . 9 B. L. E., 480 

3. STAY OF EXECUTION PENDING APPEAL. 

86. — Stay of execution before 

appeal admitted— Practice— Procedure 
Code (18S3), ss. 603 and 60S . — ^Where a petition 
for leave to appeal to the Privy Council from a 
decree the High Court has been presented, the 
High Court may grant a stay of execution of its 
decree, although the appeal has not yet been admitted 


APPEAL TO PEIVY COUECIL 

— continued. 

3. STAY OF EXECUTION PENDING APPEAL 
— continued. 

under s, 003 of the Civil Procedure Code (Act XIV of 
1882). Janbai V. Saxe Hahohed Jabbebbhoy 

[I. L. E., 19 Bom., 10 

87. Security against party in 

possession— Reiiy. Reg. XVI of 1707, s. 4.~ 
AVithin six mouths after decree and prior to the 
admission of an appeal therefrom to England, the 
Sudder Court, on an ex-parte application without 
notice, issued an execution order putting the decree- 
holder iu possession. This was done without calling 
for security as provided by s. 4, Bengal Regulattion 
XVI of 1797. The appellant, on the admission of 
the appeal, applied to the Sudder Court for security 
from the p.arty iu possession pending the appeal, 
but that Comt held that, as the decree-holder was iu 
possession under an execution order w’hich could not 
ho appealed from, they hail no power to interfere. 
On petition the Judicial Committee, under the circum- 
stances and on affidavit of waste, made an order 
declaring that it was competent to the Sudder Court 
to require security to he given for protection of the 
property pending the appeal, notwithstanding execu- 
tion of the decree had issued, and gave permission to 
the appellant to apply to the Sudder Court ivith an 
intimation of that opinion. Jabiutoox Bbtoox v. 
Hoseineb BEflUit . . 10 Moore’s I. A., 196 

88. ^ Beng. Reg. XVI 

of 1707, s. 4 . — The plaintiff obtained a decree for 
possession of a zamindari, which was reversed on 
appeal by the High Court. The plaintiS theii 
appealed to the Privy Council. Under such circum- 
stances, the High Court has no power, under s. 4, 
Regulation XA'^I of 1897, to order security to be 
taken from the defendant (respondent) in the appeal 
to the Privy Council for the due performance of such 
orders as the Privy Council may pass in the appeal, 
or to suspend the decree reversing the decision of 
the first Court. Nilkisen Thakoob v. Bebe- 
chunheb Thakoob Gossain . 2 "W. B.., Mis., 23 

89. The High Court 

cannot interfere to require seemity from a party 
who has formally been put in possession of the pro- 
perty in dispute in execution of a decree, where exe- 
cution was taken out before an appeal to the Privy 
Council was preferred and admitted. Hhbo Sook- 
dhbee Debia V. Stevenson . 5 W. E.., Mis., 13 

90. Seeurity — Failure to furnish 

security — Beng. Reg. XVI of 1707, s. 4. —In, the 
case of an appeal to the Privy Council, the Court has 
no power, on failure of both parties to furnish secu- 
rity as requii'ed by s. 4, Regulation XVI of 
1797, to attach any property held by the appellant 
beyond that decree. Khoeoo Laxx v. Kant Laxx 

[5 W. E., Mia., 37 

91. Beng. Reg. XVI 

of 1797, s. 4 . — AVken an appeal to the Privy Council 
has been admitted, all that the High Court can do 
is to proceed, under s. 4, Regulation XVI of 
1797, to stay the execution of the decree, on the 
appellant giving security for the due performance 
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— eonlniiied‘ 

3. &TAV OF EXECL'XION TENDIKO APPIUL 
— cos/iaueJ' 


" [6 W. U, Alia., ly 

03. — lu tliC rft&c<>{ »n 

npjKul to tbe Privy Couutil, security to tUc csknt cf 
Ujc hIjoIc «uo) il<rr('c4 uccd not always bo talon 
from tbc ilccrec-bulJcr. security U taken for 

less tUan live full amount decreed, tbo dccnolv'lUr 
kliould be nstnuned fromiuuiiig ptoccii of caccutiuu 
uitli n <iew to rcahzuig any aum in eicm ct Die 
amount fur ubicli aieunly u given. r. Scu* 

luT Kooswan . » 0 W, B.» Mia., 02 

03. — ,Tbe ZiStati Court 

decreed a suit in j>1aiiitilE*a faiour. Ou api>ea) llio 
High Court reserted tbo judguiciit, and remauded 
tlio case, louling no ordir a« to the ckU of the 


APPEAL TO PBrVE COUNCIL 

— >eoa/iRiie</ 

3. tjTAV OF EXECUTION PENDING APPFaii 

prrfiu and cfste, dicceMii and tte wiiiw tffiTed 
Lcr hfoiuttrist Su lua otuts aa security, lltld 
tliat, as Iht interest uas only temjnniry, it eouM not 
be aecepted as cuinpeteut security. Puoul. KoBU 
altat KA>Aia Kotit r. Dabic Pbusavd 

02 W. n., 187 


to be tUcic yi-ara. Ambbuoomssa Eiutoox r. 
Dcnsb .... MW. K.. 301 


Ilf security. lx7UB tiATTBu or tkb rsTitiox or 
OAOOSOOP CUObUl MoOEEByEC 

(0 W. B.. m».. 46 


' [8 W. It, 276 


i/«. Poierr of lltg\ 

Coart.— Tli« lligU Court can. ou cause sbtwn, re- 
quire security from a dccrrc-ledder wbi baa been put 
lu (■'sseuioci lu ciccuticn <rf decree against iriucli 


sne'eu Ilia. i" »s.s»- _ .s — „ aa> 

ir IS »i (UibanasM-J by dibt tliat tbe istatis are 
iilely to be Siiiid by creditors bi salufaetiuu if tbeir 
(Uiiiis. or uiibst ariiie ctbif gnd cause be ftixn. 
^ooUAJ Mo>ek Dates r. bcpPAACMi liouArATrrK 
tl2 W. It, SOO 

00. —I ' " ~ - I/’fdoie'a ta/rrcj/. 

—A jmlgaimt.diUue «U) bad been }>(rTDitUd lo 
rtUiu puessiin of duputtd prup«r(y piudiug an 
appeal lu Euk'Uud,ui funusbuig Kcunty ftr jucrae 


calb.n prcBialure. I'ccanso merely tmton tbofileoHbe 
Higb Oi.urt uillibut the apjHal bclan rubmilUd. 
Dcbba Lau. r TUJt CoVA7 op WABjir 

[10 W. JL, 280 


Mess and suiTieiitiey or clberKtie cf tbe prej’>crty 
Uuderod. Dcasb r. AuesboofissA Kdatoox 


giving Ibelibe n-cunty. A I'anj, « — — -a.- 

ncunty aftir tbe decne bas been ciccntej, nm*t 
sbevr siveial einumstaseis (v- «■ improper 

ilalitw; »5tb tbc pn'jsrtyJ Kf"" Court caa grant 
sutb an ordir. Jioaoo LUi 0>JfAi>“JA r. Ja-ckes 
UiBBt , . • • .I7W.E.,621 

101 .... 


been n— * , i* ' 

;ualjoriri*<ia aJ-cj t&e decree first a 
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APPEAL TO PEIVY COTJETCIL 

— continued. 

8. STAY OE EXECUTION PENDING APPEAL 
— continued. 

from has jurisdiction to issue execution. Although, 
as a general rule, the High Court will take security, 
under s. 4, Regulation XVI of 1797, before allowing 
execution of a decree while there is an appeal to the 
Privy Council pending, yet the Court may, under 
'certain circumstances, allow execution without taking 
security. Where the lower Court is mfonned that 
there has been an appeal to Her Majesty in Council 
from the decree which it is asked to execute, the 
lower Court should, in the exercise of its discretion, 
allow time to the parties to apply to the High Court 
to stay execution or to require security from the party 
left in possession, before issuing execution, unless it 
■should see danger of the property being made away 
with in the interval. Loch, J., differed. Wise v. 
Eajkeishna Rox . B. L. E., Sup. VoL, 541 

0 W. E., Mis., 84 

102. ; ’Beng.Heg.XVI 

•of 1797, s. 4. — The plaintiff obtained a decree for pos- 
: session of pai't of a zamindari in the Court below, and 
>in execution obtained possession on giving security. 
■On appeal by the defendants to the High Court, the 
decree was reversed and restitution ordered. Plaintiff 
then appealed to the Pi^ivy Council, and applied to 
the High Court to be left in possession upon his 
former security, ffeld that s. 4, Regulation XVI of 
•1797, did not apply, and the plaintiff was not entitled 
either to keep possession or to require the defendants 
to give security ; but the defendants were entitled to 
’-restitution of the property without security, whether 
‘the judgment of the High Court ordered restitution or 
•not: but that it was within the discretion of the 
•Court to call upon the defendants to give security for 
‘costs, if any, awarded by the decree of reversal. In 
a>HE MATTEtt or THE PETITION OP RAJKISSEN SiNGH 

[B. L. E,, Sup. VoL, '605 : 6 W. E., Mis., Ill 

103. p-; ; Seng. Seg. XVI 

of 1797, s. 4. — The plaintiffs, in execution of a decree, 
which had been affirmed by the High Court on ap- 
peal, obtained possession of the laud decreed, and 
realized their costs. _ The defendant aftenvards filed 
nn appeal to the Privy Council against the decree of 
the High Court. After admission of the appeal, he 
applied that the plaintiffs might be called upon to 
furnish security. Held that under s. 4, Regulation 
XVI of 1797, the application could not be entertained. 
•JOXNABAIN PATTUH V. RhsSICK MOHHN B,VNEEJEE 

[B. L. E, Sup. VoL; 744: 8 W. K., 144 

104. Order for security to be 

furnished by respondent in Pri^vy Council 
— Order made after decree appealed against 
— lAahilitg for mesne profits of parsons giving 
security— Civil Srocedure Code, s. 608—Sevocaiion 
■of surety— Contract Act (IX of 1872), s. 130— 
Construction of security hond. — The present 
plaintiff purchased land brought to sale in execu- 
tion of a decree, and was put in possession. The 
sale was set aside by the High Court, and the’ 
purchaser w.as ousted. Ho preferred an appeal to 
he Privy Council, and the High Court directed 


APPEAL TO PEIVY COTJNClii 

— continued. 

3. STAY OP EXECUTION PENDING APPEAL 
— continued. 

that security be given" for the mesne profits and 
the due delivery of the property without waste in the 
event of the appeal being successful. The present 
defendants furnished security, and executed a docu- 
ment under which the plaintiff, who had succeeded 
in the Privy Council, now sued to enforce his 
rights. H app&red that after the date of the instru- 
ment abovementioned a payment was made from 
the mcome of the property in satisfaction of a decree 
obtained by the zamindar against the present 
plaintiff for arrears of poruppu previously accrued 
due. Held (1) that the order of the High Court 
requiring security to be furnished was not ultra 
vires, and that the instrument abovementioned 
was enforceable j (2) that the defendants, who had 
given no personal guarantee, were not competent 
to put an end to the security under the provisions 
of the Contract Act relating to revocation of a 
surety ; (3) that on the right construction of the 
instrument the period for the profits of which tho 
defendants were chargeable was that between tho 
date of the instrument and the date of the decision 
of the Privy Council ; {4) that- the defendants should 
be credited with the amount paid in satisfaction 
of the decree for pomppu. Naeatanan Chetti 
V. Aeunaoheeiam Chetti X L. E, 19 Mad., 140 

105. Security by party in pos- 

session — Had. Seg. VIII of 1818. — After an ap- 
peal had been asserted from a decree of the Sudder 
Court at Madras, the appellant applied to that Court, 
under s. 4, Regulation VIII of 1818, and tho Circular 
Order of the 21st September 1826, for an order calling 
on the respondents, who had been in possession of tho 
estates in dispute before the institution of the suit, 
to give security as prescribed by that Regulation. 
The Sudder Court refused the application as not being 
within tho provisions of the Regulation. On petition 
the Judicial Committee declined to interfere, as tha-e 
was no allegation of waste by tho respondents in tho 
petition. Quiere — Whether there was any jurisdic- 
tion in tho Judicial Committee, under s. 4 of Madras 
Regulation VIII of 1818, to call for security from 
the respondent when put in possession. Naqae- 
UTCHMEE Uhhai V. Gopoo Nadahaja Chettt 

[6 Moore’s X A., 309 

108. Procedure ■where decree- 

holder attempts to execute it.— Procedure 
where there is an order of Court to stay the execution 
of a decree obtained by a party who has appealed to 
the Privy Council from another decree against himself, ' 
if.'tho holder of tho decree which is appealed against 
attempts to execute it. Dwaekanath Ror v. 
WooMAaooNDUEEE Dassee . 14 W. E, 329 

■# 

107, Power of Civil Court in 

mofussih — A Civil Court in the mofussU has no 
power to stay execution in cases where an appeal has 
been made to tho Privy Council against a decree of 
tho High Court. METTEAiAHiisiAn'r. CnDEri,vTA5i- 
jiae . . . . . .5 Mad., 98 
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APPBAIj to PEIVy counch. 

—continutd. 

•3. STAY OF EXECUTION PENDING APPEAL 
— concluded. 


109, Effect of order of Privy 

Council dlemlesing suit on po^er of High 
M nMflrft In nnfft— rt?r 


itkto cf Itilngfc originil Coort In nch n caM 
nuy pcmiU pnrtlci lotcrcitcU to inUrreno oa 
qQnlkint u to tli« acccuoti. and ouy deal wUb 
cOkCf and ctlKi* RuUcra. la a «ait by • plamliff 
InlcmU'd in tUo riUtc, vUully bated i>D Um 
alleged illcnlUy of itt tranifcr by tbo ezvcctora 
named la too will of a ninda, to Uio Admtoittra* 
tor>Gcncnl (Act 11 of 1674, a 31), dccroea were 
Btado by tlio High Coart, Origioal asd Appellate, 
in the plaintlil'a faroar. The Jndletal Commiltee, 




LL.... Lit- 
[L, B., 23 L A., 203 


PEIVY COUNCIL 


APPEAL TO 
—•concluded. 

6 . CRIMINAL CASES. 

UO. Eight of oppeaL-NorigU of 

appeal to the Priry Cooncil Ciitti in any matter cf 
cru&iaal juritdjctioD, and the High Court haa no 
power to grant Inre in tneh a cate. Ik ini tutTxn 
or Gco&oo Dass Bor . . 18 W. E, 407 

Ik TUX uatTzs or Aamfn Kbak 

paw.B., 407 note 

3JL Cass referred under s. 404, 

Ciimlnal Procedure Code, 1869— Lrt/er* 
P<i/e*t, 1SG5, t- 4/.— The High Court haa no power, 
tinder cL 41 of the amended Lctten Patent of 


C7 Bom., Cr., 77 
Queation of law or prac> 


eneu leave haa been granted, mentioned. Rso. r. 

rxBTAKjt DoisJU ... 10 Born., 76 

113 . Paaal Code 

(Art yLV (i/ JSCOJ, ». 124A —The aeetsied, who 
waa the editor, propriitor, and pnblitbcr of the A'eaoei 


a. i34 of the Criminal Procedure Code (Act X of 
IS^), ei*.-— (1) Whetbee the order for the protfeu* 
Uoa wat tufiicicnt under a 190 of the Cnminat . 
Proeedore Code. (2) IVhctbcr tiio High Court Ivtd 
power, in tlio abtcnco of a lulfidmt order, to accept 
the («mmltmrnt of the acented under a. 532 of tho 
Criminal Proecdure Code and to proceed with the 
trial. (3) Whether tho meaning gitm to tlm term 
**dualfection’' by the Judge in hit eluu^e to the jury 
waacncrcct. The Judge declined to rtierrc the aLove 


ctut cctti&eate. QrscX'l^rBcag r. Hal 
Gakoabuab Tuac . L X» E, 23 Bom., 113 

APPEAEANCE. 

- pcfault ia» 

See Ciitt rKsu ArruL— DtTArzx ik 
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APPBABAITCE — contimied. 

See Civil. Peocedube Code, 1882, ss. 
98, 99 (1859, s. 110). 

See Cases endeb GTvu. Peoceduee Code, 
ss. 102 AKD 103. 

/See Ees Jedioata — Jedgments on Pbe- 
EiiriNAEY Points. 

See Small Caese Coeet, Pbesidency 
Towns — Peactice and Peocedeee. 

[I. li. B., 1 Calc., 476 

sufficient to prevent 'ex-parte 

decree. 

See Cases endee Civil Peocedeee 
Code, 1882, s. 108 (1859, s. 119). 


APPELIiAITT. 

Death, of — 

See Cases endee Abatement ob Seit — 
Atpeals. 

See Appeal in Ceiminal Cases — ^Peac-^ 
TICE AND Peocedeee. 

[I. L. E., 2 Bom., 564 

I. L. B., 19 Bom., 714 

See Limitation Act, 1877, aet. 171. 

[3 C. L. B., 440 

See Paeties— Sebstitution ob Pae- 
TiES— A ppellants. 

p. L. E., 21 Bom., 102 
I. L. E., 20 Mad., 51 

See Cases endee Bebeesentative ob 
deceased BEESONS. 

See Eight ob Appeal. 

[I. L. E., 12 AIL, 200 
I. L. B., 22 Bom., 718 

in jail — 

See Appeal in Ceiminal Cases— Pbac- 
TiCE AND Peocedeee. 

[I. L. E., 13 AIL, 171 

Poverty of— 

See Seceeity bob Costs — Appeals. 

[18 W. B., 102 
I. L. E., 7 AIL, 542 
I. L. H,, 8 AU., 203 
I. L. R., 13 Bom., 458 
I. L. B„ 21 Calc., 520 

Substitution of— 

See Peivy Coencil, Peactice ob— Seb- 

STITETION OB APPELLANT. 

p. L. E., 17 Calc., 693 


APPELLATE COUBT. 


Col. 


1. Geneeal Duty of Appellate 

CoBETS 404 

2. Exeecise ob Powees in v.ujioes 

CASES ..... 407 


(«) Gknee.\l Cases . . 407 

(i) Special Cases . ' . 403 


3. Kvidence and Additional Evi- 
dence ON Appeal . . . 414 


APPELLATE CODBT — continued. 

4. Rejection oe Admission ob Evi- Col, 

DENCE ADMITTED OB BEJECTED 
BY CoEBT BELOW . . . 42-1 

(а) Unstambeb Documents . 424 

(б) Valuation ob Suit, Ebeoe 

IN • ... 429 

5. Eeeoes abbecting oe not meeits 

ob case 433 

6. Intebbeeence with, and bowee 

TO VAEY, OBDEE OB LOWEB COEKT 444 

7. Objections taken bob biest time 

ON APPEAL . . . 448 

(а) Geneeal Cases . . 448 

(б) Special Cases . . . 451 

See Cases endee Appeal in Criminal 
Case — Peactice and Peocedeee. 

See Cases endee Peivy Council, Prac- 
tice OB. 

See Cases endee Remand. 

See Cases under Special Appeal. 

Power of, to make decree in 

respect of parties not appealing. 

See Cases endee Civil Peocedeee Code, 
1882, s. 544 (1859, s, 337). 


1. GENEEAL DUTV OF APPELLATE 
COURTS. 

,_^ 1 . High Court, Practice of— 

Appeal on questions of fact — Credibility of, wit- 
nesses . — The High Court, sitting in appeal on ques- 
tions of fact, was guided by the same rules as those of 
the Privy Council when they sat upon motions for a 
rule for new trials from the old Supreme Court. The 
High Court, sitting in appeal, will not disturb a 
judgment upon a question as to the credibility of wit- 
nesses, unless it he manifestly cleai’, from the pro- 
babilities attached to certain circumstances in the 
case, that the Court was wrong in the . conclusion 
drawn fi'om such evidence. The High Court, sitting 
in appeal, will look upon the decree of a Judge as to 
facts iu the same light as the verdict of a jury ; and, 
though some of the reasons given for the conclusion 
arrived at be erroneous, the High Court iu appeal 
will not say that the decree is against the weight of 
evidence, if sufficient reason for such decree still 
remain. Heeealall ■ Checkeubutty v. hlouESu 
Chundee Ghosael . . .1 Hyde, 105 

2. Privy Council, Practice of 

— Appeal on questions of fact . — Tlie i-ule of the 
Privy Council not to distui'b a judgmeut of a Court 
in India upon a question of fact, unless it is clear 
from the probabilities of the case that the judgmeut 
is wrong, however necessary as regards a Court of 
Appeal far removed from -India, would hsirdly he e.v- 
tcuded as one equally necessary and applicable with 
the same stricluess to a Court of Appeal in India. 
Saeoda Soondeey e. Tincowey Nendy 

[1 Hyde, 223 

3. ; Question of fact. Ground for 

disturbing finding on. — Held, ou e.'camination 
of the evidence, tlnit the lower Appellate Court ought 
not to have disturbed the distinct fiudiug of the 
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APPELLATE COURT— ccnGnuerf. 

1. GEKEUAL DUTY OF APPELLATE COCUTS 
— continued. 

luvtir Coutt, u it liad, ui>on ttluit appeared to be 
mere coDjictore. Ljll Mauomcd Uipixi r. 
Suoiu Blwa. . . . 11 C. L. R.) 104 


APPELLATE COURT-co»<.««r<f. 

1. GEXEUAL DUTY OF APPELLATE COURTS 
—eintinued. 

come if it had on^^oally beard the irituOMM. Lut> 
btfiiro ret^cniitg the decivioa, it ought to be utitficel 
Uuttbe Court ua» cUutly wrong. Ooiru r. Jlrt- 
ucK Guoiau Uossciy . .21Iay, 3S9 


, U ... - — s- J — — 

]Urikdlction. KcSITU ClUXD KoLEEAU r. ItCBEB 
bloiius OuosB . , . 2 W. R,, Mie., 46 

6. Preaumptloa of cotrectnoss 

of judgment appealed from— ^ JuJ^jt 
— A Judge of apixut ii not in tbo poution of an 
arbitrator wba iuii to bnk at the eiidotco on both 
lidei and detonuiuc which it prtferaMp. lie baa to 
deal witb tbe deiitlun of a prujtcrly cooktitutcd 
Court, wbicb, if not tbown to be crodooub. ought to 
be aiTiracd. Suetassee Diswab c. Molauseb 
M nxnct .... 26 W.R .,00 

0. ■ Presumption as to facta 


Court of f!r»t intUnce ai bicontcttably I’lottd, 
lumly brranto the retpoadciit baa not (Um any 
crotcobjcctiuua to tbo Uccre-o aiidcr a. CCl of the Code 
of Citil Procedure (Act XIV of 1S82). IlilAOWl «•. 
PAtcji . . L L. R., 13 Bom., 76 

7* -■ . — Credibility of wltncMO*— 

In catci turning on the credibility of witoenct, the 
Appellate Court gitca ercat weight to tbo dccUion of 
the Court* below. \YeuBtu CucJeuEB UoT r. 
DEEXOAtALPeiiAUAMCs , . . 2 Uoy, 12 

& — ■ AVherc credit baa 



0. ' ■■ — Pcaftaj«nridoni. 

intalarj/ triJenee.~\Y]icrv a Muutif ptiaiouncea an 
opioi.iu aa to the authenticity of certaui ikcumcnta. 
the lower Apiicllate Court mutt atcuinc that be did 
bit duty and lolled into each and enry one of tbim 
befiro pruiionncliig lacb opinion. Onaejuittion of 
kiuipla credit to be giren toawilnett, aa Appellate 
Court, liaeing before it mcnly written abp»«t(linf, 
U not autbiirind (o ait aaide the opinlia e.f tbe 
O.urt eif firvt lr»taiico wbirli beard tbe witniMaiul 
Ticoidid that bU diuieauour »a* not aatiafactory. 
Gores Xaiu Mookebjeb r. DosuurMv&T IIal 

[26 \V. B., 20 

iee Xomy CncxDEB Pooshaiab r. Itrxoo 
CiaxDEB Cuattekceb . . 26'Vsr.R.,303 

eiucstlons i * ‘ . ■ _ * 

(]U(ktk.nt of i ■ ■ ' ,, , 

giinioiilbc (' 

tuctxiuJir w _ *i ... 

tiiae c^uclu»l a at that to wbicb'ii abonld'laTC 


in open Court, aud to male upou the cridcncc to 
tulmitteid etcry comment, and found Di>initii(ry 
argument they may tbml nccettary. Laixa Jra. 
CEsucitSiUoT V. UoraE Lau. . 16W.1L,64 

Duty of Appellate Court to 

elirect oxuminatlon of witnesses before Te> 
Toraing decree— Ditnttta/ of tuit lyjtrei Court 
vtHouteiainininj deftmlnnl'i Kil»<$$n~Stt(r*al 
of decree on apptal.^VChtte a Court of firtt in* 


» • , ,k. . _ ^ 

nenUnj; thu ceidmro which they bad giren in tbo 
flr»t Court by tbe U’ktimoDy of tboae witucitc* wb«ni 
that Court bad declared it unncccttary to bi-ar, ami 
that tbo cute mud bv rcgardid at one In which the 
drU Court bad refuted to cxamuio tbe wituetKt te n- 
derrd by tbo defendauta. Tbe Court dirtt-ted tlio 
firkt Court torxaiuino Uio dcfenitant’* witnrttri, amb 
liaving done to, to rctani Hair de|k»iUoni lu tbo 
lower Apixllato Court, which wai to rtplaev Iba 
apjHal ni>uQ itt file and dupoie of i(. KtiriiA 
Utuisu e. lUAU Au buAU L 1^ R.» 0 AIL, 33Q 

14. Duty of Appellate Court to 

coll tbo remaining witnesses before rovers* 
log the decree of first Court- liiimiiiel of cate 
imfrttCourl icitiovt iean".7a// lit tri/nettrt.—Tlie 
Sabunhnate Judge, liaeiug beard all the witurtset 
forth* plaiytilT and some of the witocttit fur the 
dcfiudaut. intimated that bo did not ruotiiLr it nicia- 
tary for the ikfimlant to rail any more etidinee. 
lie then dumiuid tbe tuiU On ap|xal by the ]<lain. 
tiS, tho Judge, uia.li tbo ncurdnl o\i>Une«, rcicrsed 
the deerte, and allowed the (■lauitiirt tUim. Die 


iag the difibdaiil to gite the evidence wLItb tie 
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APPEXiIjATE COTIIIT — continued- 

1. GENERAL DUTY OF APPELLATE COURTS 
— concluded. 

first Court declined to take. AnJtrir Rahohandba 
Shetkaupe V. SnANKAB ViSHBAii Shesvi Ghubaye 
(X li. P., 22 Som., 253 

2. EXERCISE OF POWERS IN VARIOUS 
CASES. 

(a) GeNEBAL CABEa. 

15, — Discretion, jExercise of— 

Discretion capriciously exercised — Drror of law . — 
The discretion vested in a Court of Justice must bo 
exercised iu a sound and rensonablo manner, and a 
capricious and unrcasouablo oxorciso of discretion on 
tho^ part of a Court of first iustanco is an error in law 
which it is the duty of an Appellate Court to correct. 
Pendse V, Maese . . .3 Bom., A. C., 94 

16. — Appellate Court's 

power to interfere with exercise of discretion, — When 
au appeal against an order based on facts is given from 
a subordinate to a superior Court, the discretion 
vested in the former is absorbed in the latter, and it 
is the duty of the superior Court to weigh the facts 
which form tho basis upon which the subordinate 
Court proceeds and arrive at its own independent 
conclusion: and this is so notwithstanding that tho 
subordinate Court exercised its discretion after a 
proper enquiry and duo consideration of tho facts 
put before it, aud not capriciously or with prejudice. 
KiBANI AHUEDUEA V. SUEAHnAT 

[L D. B., 8 Bom., 28 

17, . Costs — Miscar- 

riage or mistake. — An Appellate Court will not 
interfere with tho discretion of a lower Court as to 
costs, unless satisfied that there has been some 
miscarriage or mistake. LucniiuN Bait Uifooe v. 
Watson . . . . W. B., 1804, 146 

Debaji LAKHiiAei V, Bhatanidab Nobotaiidab 

[8 Bom., A. C., 100 

Kebhavbam Kbishna Joshi v, Bhavanji bin 
Bajbaji . , . .8 Bom., A. C., 142 

Kappttsvamiaxtan t). Nannuyaxtun 

[1 Mad., 74 

18. Costs — Action 

on contract — Yerdict for less than RlftOO — 
Certificate under Act of 1864, s. 9 . — Where, 

in an action in the High Court founded on contract, a 
verdict was found for the plaintifE for a sum less than 
filjOOO, and the Judge who tried the case awarded 
costs without certifying under s. 9, Act XXVI of 
1864, that the action was fit to be brought in the 
High Court, — Meld that the Court might supply tho 
omission on appeal. Nobooooiiab Dass v. Kewata 
M na 10 B. li. B,, 358 

Kewata Mug v. Nobocoomab Doss 

[19 W. B., 207 

16- Discretion of 

Judge — Mefusal to admit appeal — Limitation . — 
Where the law leaves a matter within the discretion 
of a Court, and the Court, after proper enquiry and 


APPELLATE COVBU!— continued. 

2. EXERCISE OF POWERS IN VARIOUS 
CASES — continued, 

duo consideration,' has exercised tho discretion in a 
sound and reasonable manner, tho High Court will 
not interfere with the conclusion arrived at, even 
thoiigli it would itself have amved at a diffei-ent 
conclusion. Consequently, where a District Judge, 
after duo enquiry, refused to admit an appeal presented 
after tho time proscribed by the Statute of Limita- 
tions, tho High Com-t would not interfere with his 
order. Ranohodji v. Laeett 

[I. L, B,, 6 Bom., 304 

20, Question of limitation — 

Appeal. — B sued M aud T for money duo on a bond, 
and on tho 27th April 1877 obtained a decree against 
T, the suit against M being dismissed, T applied 
for a review of judgment, and 3 also made a similar 
application. On the 25th Slay 1877 2 ”b application 
was granted, and on tho 16th July 1877 H’s was 
rejected. On tho 29th Juno 1878, tho Court re-heard 
tho suit against T, and dismissed it. B appealed, 
making 2’ and M respondents, and impugning in his 
memorandum of appeal the decree of the 27th April 
1877 as well as that’ of tho 29th June 1878. The 
Appellate Court, assuming that tho appeal was 
one from the decree of tho 27th April 1877, pre- 
ferred beyond time, admitted it after time, and after 
hearing the case on its merits, gave a decree against 
M, and dismissed tho suit as regards T. Meld 
that the Appellate Court erred in assuming that tho 
appeal was from tho decree of tho 27th April 1877, 
and that it was at liberty to admit it beyond time, the 
appeal being from tho decree of the 29th Juno 1878, 
that decree being tho one which had brought B before 
that Court as an appeUant ; aud that the Appellate 
Court was not competent, on an appeal from the decree 
of the 29th Juno 1878, to reconsider tho merits of the 
case against M, tho appeal from tho decree, of the 
27th April 1877 being barred by limitation, and that 
dcci'co and tho decree of tho 29th June 1878 being 
separate arid distinct, and not appealable iu one 
memorandum of appeal from the latter decree. MoTi 
Bibi V. BiKANir . . L L. B., 2 AIL, 772 

2L An Appellate 

Court can ipso motu raise the question of limitation 
for the first time, where it appears on the face of 
the plaint that the suit is barred. Mozatebe AbIiX -u. 
Gibish Chanbea Das 

[1 B. L. B., A. C., 25 : 10 W. B., 71 

(t) Steciai Cases. 

22. Analogous eases— JbiWer of 

Causes — Cases in which evidence is similar. — A 
number of cases having been instituted against tho 
same defendant, and relating to the same matter, the 
plaintiff in one of them applied to both the lower 
Courts to have them all tried together, pointing out 
particularly that the documentary evidence in one of 
the other cases was necessax'y, and should be made use 
of in the trial of his case. This application was 
refused by the first Court, and tho lower Appellate 
Court decided the case of tho applicant upon evidence 
recorded with it, aud disposed of the others as governed 
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APPELLATE COEET— 

2. EXEECISE OF POWERS IN VARIOUS 
CASES — eonltntied. 


tried cttcli case separately o« its menU. Ksu» 
Siaau r. Ali Ahueb . • 15 W. B.» 110 

23. CaMt l» *ri»eA 

4tidene« t* untlar.—A JoJgs slionlJ Bot> wilWut 
tlie consent of tlie parties, allow Lis iuilgmcBt in ona 
case to goTcro bis Ucusion in anotuer, exen U Ike 
subject of dispute is of a simitar nature and Uie evi* 
deuce similar in cLaracter, nben the parties are not 
tlie same and the subject-matter of the suit is dif- 
ferent. SooBESDaisiotu Rov c. PuBuaxoKn 
QuosB . . . . * . 16W. IZ.^342 

24. Appeal — Ctetf Proeeiors 

Code, 1S7M8S2. s. SS'J(j£tXXIIIoJlSGl.t.37J— 
“ PoieeM **— "./WnWirtioa.”— S. 37 of Act XXIII 
of 1601 did not apply to cases uhere the subject 


APPELLATE CO u a’S—coniin uej. 

2. EXERCISE OF POWERS IN VARIOUS 
CASES— ^oh(i MutJ. 

appeal on its re-presentation contained expressions 
amountioj to contempt of Court,) the District Judge 
should hare rttunicd the appeal memorandum and 
haxe refused to rcceiie it until the objectionable 
temvks had been expunged. ZiuiMiaB of Tcat r. 
OcKxiTTa. . . . L L. It., 22 Mod., 165 

27. Power to separate suits 

misjolQCd.— An ApjKllate Court has jurisdictiuu 
under a 37, Act XXIII of ISGl, to ■(panto 
mtsj<iuicdsaits,andtolry themicpantely. SuosooF 
CnnsDEii PauL v. Moinooa Monux Paul Cirow- 

nimr 4 W. R., 109 

23. "Withdrawal of suit on 

appeal— A d Appellate Court has nnAr this section 
power to allow a suit to be withdrawn. QaEOOBr e. 
DooiEi CuAhO . . 14W.n., O. C., 17 


same section ^d not the effect of makinff a. 7 
of the same Act applicable to eases where tueAp* 
pjlate Court liad passed an order under ss. 6 
and 0 dismissing the appeal StmLIt^Tht word 
opewns'’ in a. 37 of Act XXIlt of 16C1 was 
Dot synonymoQS with, and did not oomptchcod. 
"jurisdiction." EausBuertA Cuasdba e. Uabi* 
UAB CJTcrcsesicrrrT 

CX B. L. R.. A. C.. 186 : 10 W. R., WO 
■Jam pf 

• ' 5c«ei»</y 

' • ■ s/onp- 

S • ' • ■ iasiilh- 

eivnlly stAmpod, the ihficient stamp-duty should be 
leried by the Appdlate Court CuES>AFrA r. 
lUeuiTJiATUA . . L L. R.( 15 Had., 20 

20. • ■ C«ril ProetJurP 

Cod* (iS32J, 4. SiS—iltmorandiiiM of apptal pop- 
taimng ttOPdaloH* matter— D«/jr of tl* JppelM* 
Court.— A memorandau of appeal ]ireseaU‘d to a 
District CuoTt alleged, tater olid, actual partishty 
against the Judge wboos decree was in question. The 


objected to, and asking thst tlie Court would, if 
necessary, strike them oat Tlie DUtrici Judge 
tbertQ|'on rejected the momorandum of appeal under 


admitted the appnl. Ptr Mooee. J.— {Uolditi.; that 
the staUuicut whkh arcvuipanted Iheuemoraodumot 



Contra, RrssooL BiSEX r. Jak Au CnowssBr 
[12 S. L. R., S87 uoUt 
17 W. R., 31 

CBnuicii Lai r. Jauka Das . 7 N. W., 243 
Qeirre— Whcthaitcas. IlAClin2tRA}(OOr.ABDD& 
Uaeju 18 "W. R.. 321 


■ a 


tmlion matters m ihijiuto in an appial, Juyyitnr 
Dtp T. Krttarlkoaoyt* Do*ttt, 12 O. A P., i\ B., 
266 ' 21 ir. B., 210, dissented from. lit TUB UAT- 
tXJt 07 SA&0ABAUS9AU PlLLAI 

[L L. R.. 3 ALuL, 78 

3L -- SraHt.—Aa Ajv 

pdlalo Conti has the power to refer a case to arbitra- 
tioa at the Instance of the partii't under s. 363 
of the Code of Cirit Procedure. 1663. Jar# A'aaya- 
rofsaySM Pilloi, I. A R., 3 Mod., 78, cil^ Jay- 
pettmr Dry r. KritarUotnoyr* Do4tet, 13 B. A B., 
266, cite^ and dUUnguishcd. PnuawAV Dass 
Mab wibi t . NCBO Lau.6e<5 

(L L. B.. 13 Cala, 173 


32. ■ Poicer Ip rrftr to 

tirl*lrat*on <* ease oaappre/— Cirif Proc«far#Co(fe, 
JSSJ, e. Under s. 363 of the Citil Procedure 
Code, an ApprllsU Court hss Jiowrr ti refer a case 
before it to arlittati..iu if the parties wish it to be 
rtfrrre*! Ja re .'yptyproUnjam Pi//di, 

J.L.B.,3 2/a A "e^.andilie^raa lijtj JJarawrs #. 
.VaaJ Lai Stit, I. A B., 13 Cate., 173, luM/ntL 
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APPELLATE COURT-floiiioiiicif. 

2. EXEllCISE OF POWERS IX VARIOUS 
CASES — coiiO'ii Ill’ll. 

SuuKsu CirtrNBEii IIaneiul’i; h. AJfiiicA Ciiuun 
Mookebjei! . .. L L. E., 18 Calc., 507 

33. Attaolimoufc, Order o£—Sel~ 

iiiij asidti order of altuchmcnf wide bi/ another 
Court . — Xo Court otlior tli-AU u Court of ApiU’iil or a 
lligli Court acting uuiler b. 022 of tlio Civil Froce- 
iluro Code can discharge an order of attacluucnt issued 
by another Court. Kol.vsukiiui Ileath Xauaixak 
r. Kolasueuui Ill.wu X’ieakanda.v Xaiiiil'dui 

[L L. E. 4 MaA, 131 

34. Award of Amooii— Poiccr of 

Appellate Court as to Aiiiecn’s aieard of wasilai 
iL'here it has been conjtrmed bp loicer Court. — After 
obtaining n. judgment for poaseasiou, the judgnicut- 
ereditor sued for wasilat. After decree, an enquiry 
U’as made into tlio amount of wasilat, and on tlio 
report of an Ameen, tho decree-holder being present 
and tlic opposite party not appearing, the Court made 
an order for tho payment of the sum therein men- 
tioned. Subsequently tho judgment-debtor appeared 
and petitioned that the award might bo corrected by 
deductions to which ho was entitled. On his appli- 
cation being refused, he appealed to tho Judge, who. 
remanded tho caso with a view to its being ascer- 
tained whether any and what amount should bo de- 
ducted. Held that the Judge should not have inter- 
fered with tho award of wasilat, which was a filial 
award so far as tho Appellate Court was couccnied. 
PuNCUANc:? Rose u. Ooiunatii Roy Ciiowduy 

[14 W. E, 160 

35 . Caste, Question of. Evi- 

dence on. — On questions of easto a lower Appellate 
Court has aright to come to a fmdiug based on liistory 
or the custom of tho country. Roghoon.WU D.tss 
MoitAPATT0B V. ByI) 0>'ATU DA33 JLuiAUATltA 

[14 W. E, 364 

36. Decree — lError in decree of 

lower Court — Power to make decree which lower 
Court ought to have made — hladras Sent Secoverp 
Act, ss. 9, 10, 11. — A summary suit by a laudlord 
to enforce the acceptance of a pottah under the 
Madras Rent Recovery Act should not bo dismissed 
on a fmdiug by the Appellate Court that tho pottah 
tendered was not a proper pottah. Tho Appellato 
Court ought to pass the decree which tho Court of 
first instance should have passed. Xaoabaja r. 
Kasiusa , . . I. L. E,, 11 Mad., 23 

37. Issues — Seference of issues for 

determination — Civil Procedure Code,ss. oG6, 5G7 — 
Transfer of case to another Court. — ^AVhero an 
Appellate Court has made an order of reference under 
s. 566 of tho Code of Civil Procedure, tho return to 
such order must bo made to the same Court, .and such 
Court is not competent to transfer the appeal for 
disposal elsewhere. Udit Xaeaiit SnfGii v. J handa 

[L L. E, 15 All., 315 

38. Jurisdiction — Sub ordinate 

Court acting without jurisdiction — ^Erroneous eaier- 
cise of jurisdiction hp subordinate Court— Appeal, 
Ground of. — Where the High Court is the Court of 
Appeal from any piarticulai’ subordinate Court, and 


APPELLATE COT5POS— continued. 

2. EXERCISE OF POWERS IX VARIOUS 
CASES — continued. 

that Court nct.s without jurisdiction in tho trial of a 
suit or an aiipeal before it, the High Court has power 
as uu Appellate Court to set right the iiroccedings of 
such aubordhiate Court. Kishna Sam v, Jlinpu Lai, 
I. L. It,, -LAIL, 237, and Tola Sam v. Issur Las, 
Weeklp Holes, 1SS7, p. 76, overruled. Jwaea 
Pbasab V. S.VLia Ram . L L. E, 13 All., 576 

39. ; Local investigation, Intor- 

foronco with xesult of. — An Appellate Court 
should not interfere with the result of a load investi- 
gation or enquiry c.vcept upon very clearly defined 
and aullieient gi’ounda. Sabat Su>DAni Deui v. 
Pitosox.vo CooMAB Tagoee . 6 B, L. E, 677 

16 "W. E, P. C., 20 

Mokkee DnsniEB Saueb v. Mo>'kee BinrEi.xrx- 
deb Sauee . . ... .16 "W. E, 423 

40. Decree 

after — Ground for reversal Ip Appeal Court . — 
An Appellato Court ought not to roverso tho decision 
of a first Court based upon very careful inspection of 
tho laud in dispute, c.vccpt upon a very clear and 
strong opinion upon the evidence, and-upou record- 
ing sufiicicut and satisfactory reasons for such opinion. 
BuixuAinry Bilvbotee v. Duukenjoy XUeaix 
B uuNJo Deo . . . .18 W. E, 452 

41. Plaint — Order to file n e to 

plaint — IFithdrawal of suit . — An Appellato Court, 
having set aside tho whole of tho proceedings, includ- 
ing tho plaint, directed that a new plaint bo presented 
in a proper Court. Held that this order, equivalent 
to directing the plaintiff to institute a new suit, was 
wTOug ; and that, with only the alternative of having 
leave to withdraw tho suit aud bring a new one, his 
suit should have been dismissed. Dedgabd v. Bulu 

[L L. E, 9 AE, 191: L. E, 13 L A., 134 

42. — - Civil Procedure 

Code, s. 57 — Seturn of plaint when Court has no 
Jurisdiction. — An Appellate Court is not bound to 
return the plaint under all circumstances where defect 
of jurisdiction .appeal’s. Yacooh v. Moitan Sraon 

[I. L, E, 11 Mad., 482 

43. Plaint, Amendment of. — • 

Semble—A plaint cannot be amended hi an Appellato 
Court. Abhul Gayoob v. Xub Babu 

p. B. L. E, A. C., 78 : 10 W. E, Ul 

44. Appellate 

Court’s power to amend plaint— Suit for rent 
converted into one for ejectment — Variance between 
pleading and proof — Civil Procedure Code ('1SS2J, 
ss. 53 and 582. — jln amendment of a plaint, which 
niaterially transforms tho nature of the claim, cannot 
be made under s. 53 of the Code, and certauily not in 
appeal. S. 53 permits amendment of the plaint 
befoi-e judgment, and not after. Tho larger powers 
conferred on Appellato Courts by s. 582 do not 
authorize such a material ti’ansformation of a suit in 
appeal. Bai Shei Majirajba v. Magahial 
B iiAisHAifKAE . . I. L. E., 19 Bom., 303 
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2. EXKllCISE OP rOWEUS IK VARIOUS 

C^ViiES— con/iaMcf. 

46. — Ohjectioit for 

de/ec£ »» p£oi»£ — AvptWiU CuMtt U competent 
at any tt^o to allow objcctioni to be iaAcu to an ap- 
J>arcnt defect in llie plaint CotnJf CowiB r. 
ELua 2B.I..a, A.C.,212:UW.n.,40 
40.— — 

Out o/platiU and amending ittuet—ilertt* of eatt, 
Krror not afTectiny^Act I’lII of l&j9, t. 550— 
P>mr pWwtiicr* »-ac<l u Vnt A '«>&• iunnd 

ilarint; the trial tlmt tbey aero not all partnm at 
the time tbo can&c of actum accrued; and tbe Judge 
tiicri‘U{Mn aiDcudcd tbc iumo abicli iiad been raliM 


gavo a decree in fat uur of tho ether plalntiffa Jftld 
tliiit (]io Jtidja acted rightly in ainniding (lut ume, 
but tliat bo tlioulil Iiaio done w aitbout itnling tho 
names of tho I'UlntiiTs out of the plaint. Such an 
error is "an mor m an interlocutory or«Ut not affict* 
ing tho mints of tlio case,” and tiureforo, under 
a 030, Act VIIl of 1850, not a ground for resming 
tho decTco ou appeal. East I^pux Rajlwav 
C uurAKY r JOSBSX 

[4 D. L. B.. 0. 0.. 07 : 14 W. R. O. C, U 


47. — Jfrnioad— C»r«f 

ProcrdKrr Code, 1S77, t. 5G2 — Au AptHtiatc Court b 
not ruipancTcd by Act X of 18*7 to order orA^bw 
4 plaint to bo ameiidod. or to remand a enso unilrr 
a. W'2 of tliat Act fur the putpiso of rich amiudment 
Panutfs ALi t. Yctvf Au . L L. R> 3 Alt., 660 


APPELLATE COUET-eoat.-urrf. 

2. EXERCISE OP rOWERS IK V.VRIOUS 
Cases — eomciudtd. 


to be filed, but must giro tbc plaintiff tbc alUniativc 
oC basins bis suit distuUscdor of HitUdrawiiig itscitb 
lease to briosanenr artku. Lci>oibd r. Ilcu 

[L. R, 13 L A., m 
LL.R,0 AIL, 101 

61. — An auimdinent of 

a iitaint ought not to bo allowed ou appial, it by 
so (kiiug tbe diicndaut is lAily to bo pnsluded ftom 
ideading bmitatksu, aud wbero no learo to ammd 
aas asked for in tbe Cuuit of first iostanec. Manu* 
KAIUUXA C. I’lUATA . L la R, 10 310 

62. — Oljection not 

latento platni~0 round for diimiMtal of tait—Sutl 
for declaratory decree vxliout ailctnj evniequenltal 
ref)^.~.\ suit should nut bo ditmificd by an Appil* 
late Cemit on tbe ground of its bting one asking 
mrnly fur a lUclaratnry decree, and no cunse<]ucnlial 
relief, wbrrc that objection lias ncrir been takni by 
tbe defendants to tbe suit. Eio plaintiffs should in 
surli a ease bo allowed an opportunity of amending 
their plaint Ltusa 8i:r Knisuxa r. Raua uiv 
1‘uiPi.TT . . . L L. R, 13 Bom., 643 

63. - — — Suit fordtelam' 


[LI. 


caidreVe 

4 a W. N, 102 


34W,1L,242 


o>rd, and tlio suit was ditniisaed wilIi m»ta Au 


Ixins no apjillaut lu the rtvi.id; but tW Dmrt 
all.iwc'l tlio apiKsil Ui piS’CisM, and the amendmisit 
or<hr by tlio Court bilow to Iw iffieted. KSOSB* 
Hint Doss r. ViiorAa Ciicvnr* Doss 

[L L. IL, 0 Calc., 026: 8 C. I. R, 238 


60. - 


nutat 


trifWr.iK'iii oj ciier.— SVliirr tbc Court uf .\pjKal 
sets a*i>le the ubte of the i-rotii'us |‘rs-n«,b’>ss 
in a suit, it eaiui t Arvet a new and anscuAd pUint 


64. — Evlilcnco Act, 1856, e. 67— 

Jtr-ifanu7 of tT’part* Cat* on fntA rricfrarr.— 
B'litro a Ciurt of first liutaneo nts aside iu own 
ej-parte judgment and after anew trial, in «hirb 
it takea freslt ci idcucc, as w ill as admits Uiat urtgln* 

* ■ ■ mjuirc, 

■ , , thim 

IS ■ , • ‘ • ‘ .son r. 

. . . .A-„.aJ.,400 


66 . - 


- Evldcnca atifUcicnt for 

jurfgmpnt— Cirif Proc«d«r« Cede, Ki9, t. 5>J.— 
WIku {anus luiTO bad an rpiirrtunity < t {latiiug In 
sucii csuhtieo as they cimsuhr saifirknt ti entitle 
tUini to a jud^iiHbt D{iiii tbe cutirUl U,u,s of 
tho case, the eiiAuee tuzl.l to Iks hi Id fuiEcient 
onAr a. 353. Ciul Dncnloro OA’, t> enable the 
AnuIWo Court to {Tituuuce a satufactry 
ju^utent JUUbsu r. llliciiws'r Di!s 

[10 V7. Vl, 211 

CO. ' — ' Considcratioo of evidence 

in oS'parto caac.^U'hcto a i>4rty fads to tie a 
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IBNCE AND ADDITIONAL EVIDENCE 
ON APPEAL — continued. 

iduni, of objections under s. 354, Act 
1859, tbe Appellate Court is not at liberty 
‘ the case ex-pavte without considering the 
, IVooitESH Chtodeb Kox V. JoifABDinf 

15'W.E.,236 

Appeal against part of 

—l>uty of Jxidge. — Where a plaintiff, dis- 
with so much of the decision of the first 
is adverse to him, appeals, making the party 
I favour the decree is made the sole respon* 
t Judge of the Appellate Court has only to 
le whether, as between the appellant and rc- 
;, the order of the first Court is correct. 
3 SEfOn V. POOKHUN SiKGH 

[10 W. E,, 432 

Adjudication on evidence 

for contribution where shares were not 
.—In a suit for contribution on account of 
rent revenue, which was decreed by the 
irt, but dismissed by the lower Appellate 
ccauso the plaint did not specify the shares 
lifferent shareholders, — Meld that the lower 
e Court was bound to adjudicate upon the 
. Bhono Bibee v. Pallax Gazee 

[11 W. E., 181 

— Evidence improperly ad- 

in lower Court.— The lower Appellate 
as not competent to reject the documentary 
which had been admitted by the Court of 
tauce merely because it had been admitted 
e &si hearing of the case, or after the 
which it had been rdered to bo produced. 
CAS SiN&H V. Peii . , 3 Agra, 148 

— Decision in lower Court on 

-2V.-7F. JP. £eiit Act, 1881, s. 207.~~ln a 
ituted in the Court of an Assistant Collector 
1. {b)’ s. 93 of the N.-W. P. Bent Act, an 
1 was taken that, the plaintiffs not 
corded shareholders, the suit was not main- 
in the Eevenue Coui’t. The objection was 
but the Court, at the same time, disposed 
laso on the merits, and chsmissed the suit, 
■al, the lower Appellate Court affirmed the 
r the ground that the Kevenue Court had no 
ion in the matter. Meld that, as there 
Aerials on the record for the determination 
suit, the Judge should, with reference to 
B the Bout Act, have disposed of the appeal 
merits. Debi Saran Lai v. Mebi Saran 
a, I. L. S., 6 All; 278, referred to. Sheo 
V . Anktou Sccgu 

CL L. E., 6 AIL, 440 

; Additional evidence on 

—Ecidence excluded by lower Court 
it had sufficient ecidence. — A Court of first 
ought not, because it is satisfied upon the 
which one of the parties has given, to 
him from putting upon the proceedings 
evidence that he wishes to give, so that 
have his case brought fairly before the 
e Court. Wliero a party has thus been 


3. EVIDENCE AND ADDITIONAL EVIDENCE! 

ON APPEAL — continued. 
prevented in the first Comt, and the evidence on the 
record is not deemed sufficient by the Appellate 
Court, the latter Court does UTOng if it refuses to 
receive the evidence which has been excluded in 
the way indicated. Bail Soootab Box u. 
KAUiooMifiasA . . . , 23 W. E., 63- 

62. Civil Procedure 

Code, 1859, s. 355, Court talcing evidence under . — 
A lower Court, in taking evidence ordered under- 
s. 355, Act VIII of 1859, acts in a ministerial- 
capacity. Bah Jox Svehah v. Peaneishen 
S rEGH. Bueoda Debia V. Pbaneishen Sisqh.- 
Peonnoda Debia v. PaANKiaHEN Singh 

[2 W. E, SO- 

63. — — — Time for maJctiig 

application. — An application to give additional evi- 
dence sbonld bo made when the case first comes before 
the Appellate Comt. It is too late to make such 
an application when the case has been remanded and 
has come back for final disposal per Aenohuo, C.J.- 
Aedessbir DHANJiBHAr V. ConBEOTOB OP Subat 

[3 Bom.> A. C., 216, at p. 12S' 

64. = Power of Ap- 

pellate Court— Discretion of Court. — It is within 
the discretion of a lower Appellate Court to allow the 
parties an opportunity ^to [adduce fresh evidence, if 
it is satisfied that the interests of justice require that 
course. Dahoodvb Dasb v. Kixoo Singh 

[24-W.E, 32S 

65. : Evidence insuffi- 

cient. — Where the evidence upon the record is not 
suEcient to enable the Appellate Court to pronounce 
a judgment upon regular appeal, it may require the 
Com-t against whose dewee the appeal is made to 
take additional evidence, defining the points to which 
such evidence is to be confined, in order to enable 
the -Appellate Court finally to detei-mino the case.' 
Naeasihhaeax Beishnaeav v. Antaji Vxbh- 
PAKSH . . .2 Bom., 64, 2nd EA, 61 

66. — Civil Procedure 

Code, s. 355—JSvidencB taken in lower Court in- 
sufficient. — Where a Munsif, without framing issues 
or ercamining the plaintiff, passed a decree in his- 
favour upon an admission made by the defendant, 
and upon inspection of a document that rvas upon the- 
record of a former suit; but the Judge, on appeal, 
reversed the decree of the Munsif on account of the 
insufficiency of evidence, the document, in his- 
opinion, net being admissible, — It was held that the 
Judge ought not to hav'e reversed the Munsif’s- 
decree -without first exercising his power of taking 
fresh evidence under s. 355 of the Code of Civil 
Procedure. Appa vaiad Kashinath v. Vithoba 
VABAD Tckabah . , 6 Bom., A. 0., 8S- 

67. — Civil Procedure 

Code, 1859, ss. 356, 357, — Whore defendant appealed 
in a suit to recover arrears of rent in which the geiiu- 
iaoaoss of the kabuliat waa in issue, and the defen- 
dant asked^tho Deputy Collector to summon certain 



( «7 ) 


BIQ£:>T OF CUTS. 


( ) 


APPEULATB COXJB.T—eoiiiinutJ. 

3. UVIDEXCK AND ADDITIONAL EVIDENCE 
ON AFl’EAL— 


tiic rale aix] time of payment, and tha rent to wlurli 
tlio payment Lad been appropriate,!. lUoncx 
Mt7X»cu r. Daw Duookbs bueu 0 JV. B., 127 
08. - ■ — OmiMiei* to call 

iriJtuee <» loirtr Court , — A soit to rcco^w money 
liaTin;; boon commenced agaiait P and othcra, au 
allacLmcDt naa applied for, and certain good*, top> 
luacd to }>o tlio dcfcndanti*, wen altacLcd by ord» 
of tbo Court, 'l^\o oilier peraoni comiug foncarJ 
and claimug Iho attached good* a* their property. 
plainlilT* concluded them to bc portnera r^ith Dio 



iiVte \dT<i) *lclo«. ICi^ Du CuAEABBait r. 

Offtcut. LtQciSAtoa or Tua Corrox QLN.vnco 
Consult . . . . LI^IUO AU..36a 


account of the defendant*. The defeodaDts rciutcl 


111* booh* uluth they Iitd refuted to produce:— iAfJ 
lliat the eiidenco could not be admitted, llosougft 
Uasesu Tauscua r. Lasii vinax Go> rreaBax 

[LZaR,I2DoixL,247 
71. ■■ ■ -■ I...- — littrninjdtcitioO 

fCithoutfrttX cndcacf,— Defendant, luTinirpurcliaied 
n ihrree, eaaxtl tiie judgment-debtor'* (/^>) right* 
and lnterr»t in ctritm preperty to be $nU la tu-co' 
tiun, and bought them hininlf. riainlitf. wlio IiaJ 
purctaaed one A’* rif.bt* and intenit in a a. aiii.« * 
tbareof the pros^rty, intencncdi but Li* interren* 
tkoi Iiaring Km rejected in tha tummary depart* 
cicnt, lie tuol to a-t arid* tli« tummary onhr. and ta 
riUblikh hi* tcudor'* right in tho {property. Th* 
teu<W haring adiulttcl the lalo to Di« ilaint.lir, tL« 
<ir.t Court tliought it unueectaary to raainuia tlrf> 
.mliirurt til. and th* writer of, tho thol of tale, and. 
fiaduig th« plaintiff b p^tiMioo, dienol tlMtnit. 


APPELLATE CODBT-coa/.awA 
3. EVIDENCE ,VND ADDITIONAL EVIDENCE 
ON .Vl’i’EAL— eordiaaeef. 

Tbi* alecition wa* rorereed on appeal. ITeUt th*t th* 
lower AppilUto Court did wrong in j'rcsuimnz coUo- 
aion hetween JJ and hit :ci>d..e (tbo plaintdl}. aiij 
onght not to IiBTO rcjectcii Die deed without (xaiuln- 
* ‘ ■ ' hat it ihould 

1 postewiou at 
,1 a LacL Jua r. 

■ . . OW.B.,461 

72L ■ . of 

frttk tfoeKBieafary tttdiate , — The Api>cllate Court 
•hottld not icud for and admit freth ilocumcntary 
evidence which ha* not been i>nt in by either i«rty in 
the lower Court. DwasCAxaia tinAiu r. Uau 
Locucx Duwar ... 10 W. B., 02 

73. J .• ' . • 

Co<fe, ISjtf, t ...» 

rrcieir.— Whci . ■ , , ■ • * 

ro\icw with , ■ ■ ■ . 

a material i*su .. .. .. a. 

the trial.— /feii that, liatbg admitted the ritiew on 
ground* indepcnilent of frcah cildonce. it wa* com. 
pclent for Iho Court, ujider i. So?, Act VUI «*t 
1SS9, to admit fnah cridi'Dcc, >f ni^uirvd, U> enabl* 
it to proDouBco a latltfactory jnJgiscut. or for any 
aubttasDol caiue. DsniiBES LaiX NncnsJi r, 
Tsotxcceoo Motxs Dpsxons 13 W. XL. 223 

74. - ' ' - Cinl rweJofO 

Code, JS50, ». S3J.— Til* true lotcrpntation of 
a 3SS. Act Vni of 16S9, i* tliat, when a Court 


aUow tuch lonher oiidenco to bo Uhen. Uotejti'n 
Au KUAS b Sasnusa Kiu.xcx . 15 W. XL. 607 

76. ' ^ i — Cirif Frofr'lure 

Coife, fSjH, *, 35J— Jppeaf frovi tX'parto cfecTrr.— 
Th* Court detdincJ on appeal from an order n iict* 
ing an application nmhr *. 119, Act VIII of 
lbC9, to lit atide an ex-perfe decree, to rcceiro an 
aflidaMt whicli bad not been prerioudy tcUtU'jvd, aud 
held tliat *. SSo wa* not meant t<> hare application 
to audi a caie a* thli, but to empower the Court 
of Appeal, at it* diicrttloii, to rectito orkhnee niviu 
ittuca of fact* which liad been tried b the Court of 
flr^ bktaucc. LcaUB r. AUUTseb 

C17W.B., 300 

70. -- J -’ — f»r>f Troeeduro 

Code, fSJ^, *. $SS—Zrnr im /or.— In a cuit for 
ejedraect on (he ground tintdcfauUst traohMiag 
otcr after Dw cipuatlon of LI* leaie, the defen- 
dant** eahildepoicd oa oath la th* £r*t Court that 


Aorurtim. JlrlJ thit the admiwkgi of the p.Uaj 
on the nkTO tft! iT the deftndan: wut a 

tat*ttc!.*l b Uw,«TfaDw:£hilAbt.5s«.iha“ 
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admitted nor denied the document ; that the Subordi- 
nate Judge had no right to admit the pottah under 
the cu-cumstances ; and that, if ho had, ho was wrong 
in deciding Itho case upon it without taking evidence 
as to its genuineness. SekajqoIi Hpq ti. Keraitat- 


OOIIAH . , . . 19 W, E„ 88 

77. Civil ' JProoedure 


Code, 1859, s. 355 — Evidence excluded Jy first 
Court. — When the fii’st Court was satisfied with the 
evidence produced, and therefore did not allow the 
plaintiff to produce all his evidence, and the Appel- 
late Court does not think the evidence sufficient, it 
ought to allow the plaintiff on appeal to call the 
evidence excluded by the first Court, Beijo Soondae 
Eoy V. Kaxeooiwissa . . 23 "W. B., 03 

78. Improper recep- 

tion of evidence — Hemand. — When a lower Court 
disposes of a case upon the merits as proved by evidence 
not legally admissible against the defendants, and the 
Appellate Court considers it proper to allow the plain- 
tiff to adduce further evidence, it may either take such 
further evidence itself or send the case back to the 
lower Court to take such evidence. RaitjoY 
SUBltAH MoJOOJIDAB V, PUEAN KlSDEN SiNQH 

[W. B., P. B., 124 

79. ; — ; Discovery of 

fresh evidence — Application for review. — The 
High Court decided a case irrespective of certain 
documents brought forward by a party at the hear- 
ing of the appeal, and afterwards rejected an applica- 
tion for a review of that judgment. In an applica- 
tion to the Privy Council for special leave to bring 
in those documents, — ITeld that further evidence 
ought not to be admitted under s. 355, Act VIII 
of 1859 ; that' there was great danger in the Court of 
ultimate appeal lightly introduciug evidence which 
had not been under the consideration of the Courts 
below, and which the parties had had no means of 
testing. GoBiifi) Sundaei DebiaI v. Ja&adaieba 
Debia . . . . 8 B. ii. B., P. C., 25 

80. — Civil Procedure 

Code, s. 568 . — The test as to whether additional 
evidence should be received in an Appellate Court 
under s. 568 of the Code of Civil Procedure depends 
upon the question whether or no the Appellate Court 
requires the evidence "to enable it to pronounce judg- 
ment or for any other substantial cause ” ; as to this, 
the Appellate Court is to be the sole judge. In tee 
ooons OB Peek Chand Moohsheb. Upendba ‘ 
Mohan Ghosb v. Gopab Chundea Ghose 

p:.L.B., 21 Calc., 484 

8L Seasotts, Secord 

of — Power to talce fresh evidence — Discretion of 
Court. — The power given to the High Court by the 
Code of Civil Procedure, of taking, of its own 
motion, original evidence anew, should be exercised 
very sparingly ; and, when exercised, it is desirable 
that 'the reasons for exercising it should always be 
recorded or minuted by the Court in the proceedings. 


APPELLATE COXTRI—contimied. 

3, EVIDENCE AND ADDITIONAL EVIDENCE 
ON APPEAL — continued, 

Sbeemanohundeb Dey V. Gopai, Chijndee Chcok- 

EBBUTTY 

[7 "W. B., P. C., 10 : 11 Moore’s L A., 29 

Genoa Gobind Mundbii v. Comegtob op 24- 
Pebgunnahs , . , 7 W. B., P, C., 21 

[11 Moore’s I. A., 346 
JtrGQOBNNDHOO Deb V. GoBUOK ChUNDEE 
Habdab . . . . 10 W. B., 228 

JoogMaya Debia v. Rah Chundeb Chatter- - 
•>ee IO'W.B.,378 

82. : ^ Peasons for talc- 

ing fresh evidence. — Held that the lower Appellate 
Court should state most fully and clearly its reasons 
for calling, foi' fresh evidence-; but that in point of 
law it was sufficient if that Court considered the 
matter and stated that such reasons existed without 
mentioning what they were. Shib Chhnbeb Mah- 
TOON V. Kasheenath Kbemokab . 12 W. B., 246, 

[ 83, — Sufficiency of 

reasons for talcing fresh evidence. — Where an Ap- 
pellate Coui-t received additional evidence, recording 
only that the papers were material and important, 
there was held to be no sufficient compliance with the 
proviso of s. 355, Civil Procedure Code, which 
requires the reasons for admitting additional evidence 
to be stated. Juggdt Indue Bunwaeee v. Bhubo 
Taeinee Dassee . . .14 W. B., 19 

84, Peasonsforiak- 

fresh evidence. — Additional evidence cannot be 
affinitted in appeal without some substantial reason 
being recorded in the proceedings. Snadden'v. Todd, 
Finlay & Co 7 W. B., 313 

86. ■ ■ ■ — Peasons for tak- 

ing fresh evidence . — The “provision in the Code of 
Civil Procedure which requires Judges who admit 
fresh evidence on an appeal to record their reasons, 
though not a condition precedent to 'the reception of 
the evidence, is yet one that ought at all times to 
be strictly complied with. Gunga Gobind Mundud 
V. The Collector op the 24-Pebqunnahs 

[7 W. B., P. C., 21 : 11 Moore’s L A., 345 
Seeejian Chundeb Dey V. Gopal Chundee’ 
Chuokeebutty 

[7 W. B., P. 0., 10 : 11 Moore’s I. A., 28 
Huepbeshad V. Sheo Dyal 

[L. B,, 3 L A., 259 ; 26 W. E., 66 

Lowa Jha a. Bisseshub Singh . 11 W. E., 6 
Chaedon V. Ajeet Singh . . 12 W. E., 52 ' 

Banbe Pebshad V. Lalla JoGGessue Dass 

[ll'W.E,,47 

88. Where the evi- 

dence of a defendant has been taken by the Court of 
first instance so imperfectly that the lower Appellate 
Court cannot pass a satisfactory judgment between 
the parties, it is competent to the Judge of that 
Court, under the provisions of s. 355, Civil Pro- . 
eadure Code, to have the defendant fully examined 
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AFFELLATS COUHT— con/iniu^. 

3. EVIDENCE AND ADDITIONAL EVIDENCE 
ON APPEAL— 


Ukea and rcc^ired by liim ia tbo pr«»ciice of the par- 
tiei in open Court nnd nftonr&nl* kept oa tbe record. 
It >1 not compcUut to biin under t, 3SS tnercly 
of Lli own djjcnlion to aesd for a docunicnt for 
l>cr*oual bapcction imipcctiro of tbis partice to^tbe 
tuit GcirrcT ItOT r. Bait Deocu Bor 

taiw.a..4io 

88. — Ctcil TMfdmrt 

Code, 1559, t. SSS—Suii for anran efrtut.^ 
^V'Lc^e, in a fuit for anreara of rent, tcoancy waa 
arkooulcdscd, but tba rate ofnnt ^neatiooed by 
Uioant, and tlio Subordioata Judge, not feeliog aatia* 
fled with tbo documenta parporting to ihow the 
renta daring Um« ycara, ^od for tb« doemoenta 


itarcaaoaiforlLacoarao«iLichUpiiria«d. Sboocb&h 
SK iiui c. Nno) CooiUJt Discajsi 

[25 W. IL, 240 


CLZ«B..UCslo.. 130 
" ■ i - Ctcif TroeoJmto 
Code, JSS3, i. 555.— Tba proriflon In a. 5C3 of 


00 . - 


Act XTV of 1553 aa to an AppillaU Court reoudiog 
ita rcatona fur adnuttiug addiUooai aridenca U dirrc* 
tory merely, and nut imperatire. OoribSoon r. 
JiUEStUu . . . I. la IL, 12 Calo. 37 

0^ . Citjf Protfdnrt 

Codfp 1559, a. 555— Eeoioaa ^or iaXi*^ frrok eri« 
•IcBe*.— ^Vbera the firat Court refuted tne plaloUTa 
ari'iicatloa to aommon fira of Lia aitncaaca, notwillK 
ttaAdin,; tl;at U l<ci*t|>i>ned tba cata for tea daya, 
ailbuash fifteen Uber of the • itncaara ven pmeut, 
Utt Hi|th Court beld that Ibo firti Court'aosniiaioQ to 
aamtaua Uta wilccaaet waa, under tbe cirrwnata&ccib 


APFELLATE COUBT— ooafi.aeJ. 

3. EVIDENCE AND ADDITIONAL EVIDENCE 
ON APPILtL-<6*/.a«erf. 
a Bufilcicut reaaon vitbln Act VIII of 1559, a. 355, 
for the lower Appellate Court to tend for Uieta and 
tala tiieir cTulence. AnnLiEii Bor r. Groorx 
BrnracrT . . . .22 W. B, 200 

02. I Jitcori of rta- 

roar.— In a luit fur rooeaaiou of certain Ian>!a 
under a howla tenure, Xhaa poaactiiuD of wluch for 


danta were tba lanundara of the talulli in wLIeL tlia 
howta tenure waa aaid to cxi.t, and liad tranafirrvd 
tbeir propriitary right to the other two defendauta. 
Tba umindm lud not defend the luit, and were not 


...a.. >Ji- . 3 — A. w., ^ 
Sapoasatu Daooru e. Lcctnta Kavt Pal 

C12W.B. 224 noto 
03, -I Jleoaoar/orfal:* 

ing fntX rc><feacr.— tVbera tba plaintUf blniietf ia 
pfCMct, the lower Appellata Court mar in ita dia* 
entton examina him if it coctidcra bla ciidenca 
material. Tba nquirementa of tba law are auiS* 
denlly fulfilled it the Court rccorda lL*t it conudera 
bla exat^oatloQ ncceiory. Uatua r Azura lies* 
szer . . . . 13W.B,32S 


reaaon for ita non^production. TLe High Court 
refnacd to rtTCrao a dcclaion on tba gnund of lha 
impTuper adaiaalon of crldence. JooAJ>cn>&A BAy« 
tTABt G0SJ>a r. DfiOSOTAUSt DiSI 

[0B.I..1L.AP..54 


05. — ■ _ _ ' O E« , a a I » • to 

gito reoaear for admiltioj •/.— \Vlietu rTidenca 
hit been taken by an Appellata C.urt in tba prv* 
acnca of partica or tbeir aginta, it abould not ba 
rrjected on api'eal merely beeaeac tba Court < milted 
to rxicotd ba rvaaon ttf adm'uusg it. UurcwAX 
Carsxza Quoaa Bajcooxau Gono 

(13 W. B, 303 
00. ■ " Bojoctloa of document la 

Ant Court oa tbs ground of want of regia* 
trsUou— ^alaejBeaf rryu.Vafica a»J frtirui^lioo 
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APPELLATE COTrRT—ooiUuuied. 

3. EVIDEATCE AOT) ADDITIONAL EVIDENCE 
ON APPEAL — continued, 
to Appellate Court. — The plaintiff, as purchaser at a 
Court’s sale, sued in 1871 for possession of certain 
immoveable property, and tendered in evidence a sale 
certificate, dated 20th September 1865. The first 
Court decided against the plaintiff on the ground, 
among others, that the certificate was not registered, 
though registration of it was compulsory. On the 
Qth Fcbrnary 1875 the plaintiff filed an appeal in the 
High Court against that decree, and on the 26th July 
1875 applied to that Court for permission to give in 
evidence a new certificate of sale, issued ou tho 1st 
February 1875, regarding tho same property as that 
to which tho certificate of tho 20th September 1865 
related. Held by tho High Coui’t that, as the new 
certificate was issued after tho fii-st Court had made 
its decree, tho High Court ought not to receive it or 
to suggest or facilitate any application to tho lower 
Court for a review of its decree on documentary evi- 
dence which had no eiistenco when that Court nuido 
such decree. LAIBIIAI LjVEinirDAS r. KAitiiuDiN 
Husen Khai? . . . .12 Bom., 247 

97. Civil Procedure 

Code, 1SS3, s. S6S — Production of additional evi- 
dence in Appellate Coiirf.— Circumstances under 
which an Appellate Court udll not allow additional 
evidence to be produced at the hearing of an appeal 
under s. 5GS of the Civil Procedure Code. Nadiab 
Chand Sikgh V. Chttitdee Sikhttb SAumj 

[L L. B., 15 Calc., 765 

98. Evidence on appeal 

— Civil Procedure Code, s. 142A — Document re- 
jected as inadmissible, but allowed to remain on the 
record. — Where a document tendered in evidence 
in a Court of fust instance was rejected as inadmis- 
sible, but was nevertheless allowed to remain on the 
record of the case: — Held tliat the more fact of the 
document remaining on the record did not make it 
evidence in the Appellate Conit, but it must be teud- 

^ ored as evidence in the Appellate Court and accep- 
ted thereby. Hae Gobcto r- Horn Eaeut 

IL L. B, 14 AH., 356- 

99. Civil Procedure 

Code (1S82J, s. S68. — ^The test as to whether addi- 
tional evidence should bo received in an Appellate 
Court under s. 668 of tho Code of Civil Procediuc 
depends upon tho question whether or not the 
Appellate Court requires the evidence “to enable it 
to pronounce judgment or for any other substantial 
cause as to this, the Appellate Court is to be tho sole 
judge. Ik the goods oe Peeh Chakd Mookshee. 
Upekdba Mohak Ghose V. Gopad Chakdea Ghose 

[I. L. B, 21 Calc., 484 

100. — — — Civil Procedure 

Code fl8S2J, s, B68 — Demand — Direction bp Appel- 
late Court to take fuHher evidence. — In-a snitjsn 
a hypothecation bond the jslaintiK relied in bar of 
limitation ou endorsements of part-payments appear- 
ing on the bond. The Court of first instance hold 
that the endorsements were genuine. The Court of 
first appeal remanded tho suit for further evidence to 
bo taken with regard to the endorsements, and directed 


APPELLATE COUHT — continued. 

3. EVIDENCE AND ADDITIONAL EVIDENCE 
ON APPEAL — concluded. 

tho Court to record an opinion on the question of the 
h.aud^su•iting of the endorsements, and hold upon tho 
return of the evidence that the endorsements were 
forgeries, and dismissed tho suit. Held that the 
additional e^'idonco was legally taken and admitted 
under s. 668. SmiNiVASAcnAuiAtt v. BAuGAmtAu 
[I. L. B, 18 Mad., 94 

lOL ^ Demand to the 

Appellate Court — Additional evidence in Appellate 
Court — Finding of fact upon evidence taken after 
remand — Civil Procedure Code ('1882J, s, 568. — In 
a second appeal, the High Court set aside tho decrees 
of tho lower Courts on tho ground that certain issues 
luised in the suit were not considered by those 
Courts, and renundod the case to the lower Appellate 
Govu't for a proper decision of the case. The louver 
Appellate Court took evidence ou the issues not tried 
before, and came to findings of fact on that evidence. 
Held tliat tbe lower Appellate Court tried, the 
case, not as an original case, but as an appeal, and 
acting under the powers given to it took feesh evi- 
dence. Beni PEusnAD Kuabi r. Nand Lad Sahu , 

[L L. B., 24 CaL,. 98 

102. Civil Procedure 

Code ( 18S2J, ss, 562, 568, 569 — ^Additional enidence 
bg Appellate Court — Invalidity of order reversing 
decree of lower Court on account of exclusion of 
evidence, — A trial took place in tbe Court of a 
District Muusif, who hoard evidence, decided issues, 
and passed a decree. On an appeal being prefomd, 
tho Subordinate Judge reversed the decree, and 
remanded the suit for re-trial on the ground that cer- 
tain documentary evidence which had. been tendered 
by a defendant had been excluded, and plaintiffs’ 
witnesses, who had been cited in the list, had not been 
wholly examined. On an appeal being .preferred 
against that order, — Held that s. 562 of the Code of 
Civil Procedure was inapplicable to such a case ; and' 
that the proper and only legal course for the Subordi- 
nate Ju(^e to take under the Code of Civil Procedure 
was to act either under s. 568 or s. 569, by himself 
taking the evidence which ho considered to have been 
wrongly excluded, or to direct the District Munsif to 
take it. Peruinbra Hayar v. SulraJimanian 
Pattar, I. D. D., 23 Mad., 445, distinguished. 
Seshan Patxab V , Seshan Pattab 

p. L. E., 23 Mlad., 447 


4. REJECTION OB ADMSSION OF EVI- 
DENCE ADMITTED OB REJECTED BY 
COURT BELOW. 

(a) UnsTAIIEED DpCBJEENTS. 

103. Unstamped doeumefits — 

Admission of unstamped document in evidence — Act 
H of 1S62, ss. 15 and 17 — Objection made on appeal 
—Act nil of 1859, s. 360.— When the Com-t of first 
instance admitted, without objection, unstamped re- 
ceipts in evidence, but tbe Judge on appeal rejected 
the documents, and reversed tbe decision of the 
lower Court, — Held that the documents, once received 
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APPELLATE COtniT-cofl<.nB«rf. 
i. BEJECTIOX OU ADSlIbalOX OP EVl- 
DEXCB ADlllTTEI) OB EEJECTED BV 
COUUT BELOW— tfon/iBWif. 
witlinnt objc«.ilon, wcro wrongly rojcctt.1, »n«l tlu 
ik'cUii>a bcluw Hrongly reverted outpiKal.utlio im* 
IpiLinty waa not ouo aftectm^ Uio mmta of tbo ct«o 
under a.' 330, Ait VIII of lS39i and ILot tlio 
Court Lad no jiouer to rcciho tlio documiota oa 
payment of tliottamp dnty and innalty uuAr a.l7> 
Alt 2L of 13CO. Lxut Siso r. Amui 

[3 B. L. R., A. C, a35:12W.n.,A7 
CcBszsa r, Sbzocucbs Saqoo 

[W.IL, 1804,184 


104. Boemaeiif 

iej in Court li!oir.-—An Appellate Cuort Lia no 
riglit to refuM to admit on teeluilcal groumJi a 'luru. 
Hunt whicli Iioa tem received and read iu tho Cuutt 
Wlow witlumt olnei-tiun. Asnrn Att r. Utivu Lai. . 
JuA . LL.IL,Q Calc., 000 :7 c. L.IL, 407*^ 
SIotiABCca Dosa r. Laua Hoc . 1 V. B., 12 
Goto Stos Da 3 r. Kakut Scsoa 

[aW.IL,2a7 

CaAWLST r. SCuisa . . . 1 Agra, 03 

lirtf CuTO-OEtt Onojs r. Woova SooxucnrB 
DossEfi .... S3 W.il, 170 

Kos Leesuzerm Sison t. Hoshtoce? Au 

[25 W. B., 80 

KAtnes Kats AIoosGStBB r. Uontait Cnt^ta 
Gooko .... S3 W. 2L, 108 

NSK Hot r. LilAtCT Hot . 20 W. B., 370 

105. - ~ Poeuwraf tfdMiV. 

ttd t» Court ir/ntes— Viliero a docutnuit nat adnul. 
ted In ciidenco by Um Court of firtt In.tance « ttluut 


100. . — " ■ — Uoeawrwftfdui't* 
trd or rfJffUJ t* Coart trioir.— Tlie dcclauja of tbo 


■ [2SInii331 

107. . — — ' _ ■■ 2>ocaneal mot 

tUtMptJ a<fiaif/rd t« endear# 6y Jotcer 
Coarf.— .V Cuuit of drtt loatAuco Laving kdinitU'd 
in erIJeueo » doranimt Impiaix-rly aUmped. the 
AppilUto Conit nnuut Ua admlmlnlity. 

SuioDArA r. Ibata . L la B., 18 Bool, 737 

108. . — — ■■■■ — Qutttimm of 

/•dA.ACv to ei'i/wy.^ — It la olKn to an .tptkilaie O-urt 
to ruiaiJ.r tlic qui.liuu uueaUr • dj^uunt «LuI> 
tbo Court of Cnl iu.Uuce laa dreUrvd Iiall# La W 
alaiBpcd nUil.T .Vet X of IbdJ ia pToivtly »# lU14e. 
&CTOA1A I’UIAl r. ::£iaiTAU I’aui. UlSCA 


APPELLATE COUBT-area/.aard. 

t. liKJKcriox on admissiok op evt- 

DKN'Cn ABMIVIED Oil REJECTED BY 
COURT BELOW— eeat.-aaed. 

PmAI r. SsCriTASA PtlilL CnniA Piit.u r 
boixirisv I’lLiAi .... SAIad., 71 

lOa. TIiefaitlLittLe 

docuuiuit uai reeclved in ci><Luco witlkiut » tUntp 
ia no tvstun for n-tirtuig tlie deculua in api>euL 
Ctobis f. 3frnr Ravex Cnrrrr 

[3 B. L. E., A. C, 123 ; U W. B., 620 
110. - I "■ '■ - WTurctitle-dreda 


till' dMCnmcnt nlied on irsa on# reqainag a atauin, 
aabiiuK a nutter not alTcrtmg tlic menu uf tiie 
enao or tlio junadietiuu of Um Court. IniUlUUAUU 
r. CsincTSUAAE 

Cr B. L. 3L, 053 1 IQ W. B., 203 

UL OroumAfor 

retcreal oj rfff»/K An AppiUoto Crort !iaa no 


■ t6 B.'ll IL, Ap., 10 

112. ■■.—'I.'—"— — 1.. I loiproptr ad> 

•aieeioaiaertdrare o/uttlomped iloeuMtut-^Xrrriv 


• , , .1 » 

bond, meivctl tucli inatrumeut la ctidena'. ou pay* 
oioit of tlw atARipHluty cIurprAliio on It ai » UmJ 
•ud of tbo ]<ciultyr^//rtd Uut tbo rcecptliQ nl tQcb 
inttrument by tneb Conrt, bem^ an InrgnUrity not 
a/fvetiog (lio iscnU of Uio otac, waa no ground for 
revvf^g iLo dvCTCQ of inch Cvurt wlicn Uie aama 
H4( appealed Irou. Ar2AL*c'A*xisM r Ter Bax 

[LL.B.,1 AlU 723 
113. • — .di/aiieiiina ly 

JirU Court of docuaumt umtUiupid . — TLe pru»iaio«a 
of Uia Sump Law, by wlucL unkUm|icd or InauiS- 
cirntiy atam[^ duicttiaeuta aro excludid, were fnunti 
prinunly in tL# iuUnata uf tbo Uovininiait r««iuur, 
but wrro never biUndid to mate or pnt au end to ll.] 
• ' ■ ■ a u admitt.d 

ai a ■ u]s ita ad* 

. ... , K»im. 


. . vr. B., 0 


114. - . . dJminiom oJ 

•aetoiapedi/orvmeat om puyneat of ptuoUp.—K (JiA 
Uiat a died of aale iUrdliubeen originally ututAm]..d. 
and that tbc Lvir CuUit wit lueLAlHU-ut to tu{qly 
the Afickticy of tbo tUmp by laying tli« IHiuby iu 
thcapixtUte tUgo of tbo ciir. «a» otiirulcd. Uiu 
3A&ra bAUM r. Vekvao Mautox 


125 W.IL, 661 


115. ■ * -■ Stoap Ar 1 ,t. M 

—Jhouuout cdiailKd at July ilow^td.-^Wl^to » 
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APPELLATE COXmT—oontmuea. 

4. EEJECTION- OE ADMISSION OF EVI- 
DENCE ADMITTED OE EBJBCTED BY 
COUET BELOW— 


APPELLATE COim'S--eoniimed. 


4. EEJECTION OE ADMISSION OF EVI- 
DENCE ADMITTED OE EEJECTED BY 
COURT BELOW — continued. 


document has been admitted in evidence as duly 
stamped, sueli admission can only be called in question 
by the Appellate Court under s. 50 of the Indian 
■Stamp Act, Refebeitoe tjndee Stajo' Act, 1879 

(T. L, R., 8 Mad., 684 

110. — — Civil JProcedufe 

Code, 1877, s. 578 — Unstamped Imndi admitted in 
lower Court.Smi by payee against drawer upon 
a buudi drawn in British India upon a person 
at Colombo, The hundi was not stomped when 
drawn. Objection taken to its admission in evidence 
by defendant was allowed by the Munsif, but 
plaintiff was permitted to sue for the amount due 
upon the original consideration. The suit was dis- 
missed on the ground that no consideration was 
proved. Upon appeal the District Judge held that 
the hundi did not require a stamp, as it was not in- 
tended to operate in British India, and admitted the 
hundi in evidence as a business letter admitting 
responsibility, and found that there was consideration. 
mid, upon second appeal,; that the hundi having 
been admitted in evidence, though contrary to law, 
by the District Judge, no objection could be token to 
the decree in second appeal upon that account. 
Eamasami V. Eaitasami . L L, E., 6 Mad*, 220 

117, — — - Question of 

stamp duty , — Where the objection is taken for the first 
time in special appeal that a document which, according 
to Act X of 1862, ought to have been stamped has been 
admitted by both the lower Courts unstamped, the 
High Court is bound to take notice of the objection 
(although not one of the grounds set forth in the 
petition of appeal), and to require payment of the 
stomp duty and penalty, or to reject the document. 
ADijfABAXAifA Setti V, MiEOHiif . 3 Mad,, 297 


118. 


Court Fees Act, 


s. 28 . — If a document which ought to bear a stomp 
under the Court Pees Act has been used in the High 
Court, and the mistake or inadvertence which per- 
mitted its reception in a lower Court, without being 
properly stomped, comes to light in the High Court, 
any Judge of that Court may, under s. 28 of the 
Court Pees Act, direct tint it should be properly 
stamped. Cheei Lal ®, Kibath Ckato 

p:.L.R.,2 All„682 


119, Application in- 

sufficiently stamped — Court Fees Act (Fllof 1870 J, 
S3. 6, 28 — Application far review. — On tbe 26th 
January 1889, an application was presented to the 
Munsarim of the District Judge’s Court for review of 
a judgment passed on the 19th December 1888. The 
application was insufficiently stomped, and the Mnn- 
sarim endorsed on it “ stamp insufficient.” On this a 
dispute ensued between the pleader for the applicant 
and the Munsarim as to the sufficiency of the stamp. 
On the 26th April 1889, the deficiency pointed out by 
the Mnnsarim was made good. On the 26th May the 
Judge admitted the application, on tbe applicant p.ay' 
ing the Cornet-fee payaWe on an application presented 
on or after ninety days from the date of the decree. 


mid that s. 6 and the first paragraph of s. 28 of the 
Court Pees Act (VII of 1^70) were applicable j that 
there was no mistake or inadvertence within the mean- 
-ing of the second paragraph of a. 28; that the Judge 
had no power under the circumstances to admit the 
application ast.one presented after ninety days from 
the date of the decree ; and that there was no present- 
ation within ninety days of an. application which 
could have been received, Mttnbo v. Cawnboee 
MraiciPAi Boaed . . LL.E.,12A1L,57 

120 . Fenalty.—mid 

that an objection may properly be taken in a Court 
of first appeal to an unstamped document, and snch 
Court is bound to entertain tbe objection and may 
direct that the document be stomped and the penalty 
imposed. Sabdab Am Khah », Laohman Dass 

[X L. R, 2 AIL, 554 

131 , Stamp Act, 1868, s. 20, 

and sell. II, arts, 6 and U—Stamp duty— 
Feualty, tender of. — ^An Appellate Court has no 
authority to direct the reception of an unstamped 
document to which the provisions of s. 20 of the 
Stomp Act (XVIII of 1869) apply, unless the 
amount of stamp duty and prescribed penalty was 
tendered when the document was first offered in 
evidence and rejected. Champabatt v. Bibi Jffimr. 

CL L. R„ 4 Calc., 213 

Goto Pekshah Lab v. Laiba Neto Lab 

(7^7.^, 439 

I 122 , Stamp Act, 1879, s, 34, pro- 

viso III — Admission of documents in evidence — 
Unstamped promissory note admitted as a bond on 
payment' of stamp duty and penalty.— Fixe plaintiffi 
sued to recover the amount due on three khatoa. 
The defendant objected that the khataa were not duly 
stamped. Tbe Subordinate Judge held that the 
instruments were bonds, and as such admitted them 
in evidence on payment of the proper stamp duty 
and penalty under s, 34, proviso I, of the Stomp Act 
(I of 1879). At a subsequent stage of tbe same suit, 
bis successor in office was of opinion that tbe khatas 
in question were promissory notes ; that as such they 
could be stamped only at tbe date of their execution, 
and that they had been illegally admitted in evidence 
under s. 34, proviso I. He accordingly dismissed the 
I ‘ ■ ' District Judge agreed with the 

*: 1; — j .t the instruments sued on were 

promissory notes, but held that, after they had once 
been admitted in evidence on payment of the stamp 
duty and penalty, the question of their admissibility 
could not be subsequently raised in the^juit under 
proviso III to B. 34 of the Stamp Act (I of 1879), 
He therefore reversed the decree of the, Subordinate 
Judge, and remanded the case for trial on tbe merits. 
Against this order of remand defendants appealed 
to the High Court. Seld that the promissory 
notes, having been once admitted in evidence, could 
not aftenvards be rejected on the ground of their not 
i being duly stamped. Deta Chanu v. Hiba Chasd 
I Kamabaj . . I. L. R, 13 Bom., 449 . 
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DIGEST OF CASES. 
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APPELLATE COXmT—continutd. 

4. KtUECTIOX OR ADillbSION OP EVI- 
DENCE ADMITTED OR REJECTED DY 
COURT BELOW— 

ii . • , ■ ■, ; ^ ui 


APPELLATE COI7ET— 

A REJECTION OR ADMISSION OP EVT- 
DRNCB ADMITTED OR REJECTED BY 
COURT BELOW— 

nlneA tad that the proper Ykloatlon woold axTj U 
bejond tb< jorudiction of Uio MouiL Tbe pl&iat 
»Ai uemftnjrrf rcttirae<f( tnd acCditlonil tUmpt 
hATiflg beea filed, Uie c»«e wu tried by the Frin- 


qocationlce the a^ution of toch docuouQt. If the 
AppelUto Coart coQMdcrt the docaaicnt to be ininffi- 
cicotl; (tamped, >t can oolj' proceed andcr a. CO of 
the Act. OcBOFisiri scr laira r. Naro Vitnit 
Kdisaaki . , . L L. XL, 13 Bom., 403 


(i) VUVATlOir OF SCIT, ERBOB RC. 

134. Valuatlonof BUlt— Errorln 

valuation of suit— Cttri iWetfure Code. J659. 
t, JiSO.— A d error ia the \ataatba of a claim la 
not aa error, defect, or Irrrgolanty Mhicli affccta the 
lacriti of the cate, aoJ an Appellate Cuort U 
rcatrsinrd by i. 3C0 of the Code of Gril Pro. 
ceduro from orOerisK the rercrul of a decree oa 
account of any auch error, «htch doct not abo 
affect the jarlidictiun of tho Court »htch originally 
tried tie luU. Ni^sA st.t Bata r. Rasa dix 

Rauiov 1 Bom., 163 

Svsait Rot t. Rautzo St5on 24W. It.,2S6 
125. , I — Errof <• ralae* 

An error In a matter of (tamp le no inouod 
for appeal, and U no rcaaoa for iaterferrSK vilb the . 
dtfitfoQ of lie Court hJov, under a. 340 of the 
Code of Clnl Procedure. SsotrsaurNsB Dossis 
r. Rau Roosno Oa.toooLT . 8 W. B., 307 

Mauoxss Snaaa r. Lait ManovEn 

[16 W, B., 170 

123 . Undorvalttatton— DiroMMof 
— i^rmaaJ.— If a lower Appellate Court fiade a euit 
to ba^e been undrrtalucA when Ha proper ralue 
would liare placed it bryoud tbe jurUdictlon of the 
Court of ClDA inatasco where it wai lailUoted, it 
ahoold ihanuH the aar, and not remand it wiUi a 
rlew to the dcficlrat alainp duty bciog made up. 
Acoorc&a CnowssBT r. Mum Bmi 

[IOW.B.,207 
127. * SuffUtmtuial 

te\tr* *»it woe ■a^rrrolard— 7rrryW«r,ry.— 
Vlicro a (uil was remanded to a Mnnaire Co^. 
and, on the defcodanU objecting Utat the pUlnt had 
been underralocd, an ordtf waa made by the Court 
that the plaintiff ahuuld, in Mne ahape or other, put 
in the additional amount of atamp doty, and a aup. 
plemmtal lilatat with tbe required atamp waa a<» 
conliogly put In and rcccired, the Irrrgulanty waa 
not ecmaiikrcd to hare affected the ments of the 
caae or to call for a rcrcrMl of the Munaire dcd. 
aioQ. GCPDISUCB RaXEMU r. PaCVoUOTRB 

Vtui 20 W. B, 260 

129L Ctrii Proeedmrt 

Cede, lSi9, $, 3^.- In a auit la a MuDureCoart U 
waa found,*afUr luuea Lad been fixed and aom« 
•rideaee reccudcel that tha elaia had Was un-Jrr- 


Sadder 

Dsau 


Ltzx r. Bzamzt Liic . ' . Il4 W. B., 205 
ISO. — ■' ■ * CictJ ProeeJare 

Code, 1S59. $. S50.— S.^ 301. Art VIH of, IS&3, did 


IUW.B.,267 

13L ■ — Cirit ProrrJare 

Code, lBi$, $. 550.— An Appc^^l^ Court ii rcitnlned 
oadtf u 3C0, Act Vlll of 1159, from rttrraing 

a i ' a . ' a , i i 

efa.a '•! I 

of • ■ . I > I . 

RA-,UI.» ...a> -.l-» k. ..a. l.i... 

[13 W. B., 325 


farour of the plalutUf oa that iuue, but tha lower 
Appellate Court waa of a contrary cl'inlon. and 
dlamiaacd tho auit,— ZTeM that the lower Appellate 
Court ahould, Itfuro diamiwing the auit on that 
grounA hare allowed the plaintiff the cplwn of 
•upplying the nccfaury atamp*. aa tho firat Coart 
Would hare done, under a 31. Art VlII of 1S59. 
Iq any caae, the order of the firat Court waa tuA 
rae affecting the sunti of the caae or jnriidirthin of 
the Court) and llmfiire, under a. 3C0. Act VIII 
of 1^3, the auit ccnild not bo diatoUMd on apiawl 
upon Uiat cruunA Wuiu Au KRat r. l-ata 
Uardub Piaais . . 4 B. L. IL. A. C, 130 

[13 W. 484 

133. r-: /•a.//.e .aaf 

rtamp— Ecfan* c/ yfe.a/— .Irt 17// r/ JSS9. 
a. 50— /•n»rf*rt*o«.— //»W, ca apteial appeal, that 
the lower Appellate Court waa right ia aettlog aalde 
the peoceedinga cf the Muniit on the (nveukl that 
the property la auit waa talacd at aa amount Uyosd 
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APPELLATE COtTBT-coa/inKcJ. 

4. EEJECTION OE ADJIISSION OF EVI- 
DEECI'} ADJII'n'ED OE EEJECTED EY 
COUET BELOIY— 

his juvisdictiou ; but the plaintiff was entitled to 
liavo the plaint retuvned to him, that ho might 
present it with tho proper additional stamp before 
the proper Court. Jadtj r. Uipaz.vt IIossein 

[SB, L. E., Ap., 15 

EdOO f. IIlPAZAT IIOSSEIN . 13 "W. H,, 368 

134, TTnderealua- 

tion — Cttil Froccdiire Code, IBoO, s. 31. — Where 
a petition of appeal had been filed, time allowed 
for tho issue of notice, and a day Ibced for hearing, 
E was held to bo tho duty of tho Judge, under 
8. 31, Act VIII of 1859, on finding that tho 
petition was inadequately stamped, to give the 
appellant an opportunity of filing tho proper stamp. 
NussEiitra Ait CiiotvDUUs r. MAiioituD Kakoo 
Sihdau .... 11 "W. B., 146 

135 . Cotu't Eo 03 Act, 1870, s. 12 

— Erroneous decision of jilunsif as io valuation of 
suit. — Where a Muusif ruled ciToucously that a 
suit instituted in his Court liad been correctly 
valued, and it appeared that, if tho suit had been 
correetly valued, tho htunsif would not have had 
jurisdietiou to entertain it, tho lower Appellate Court, 
having regard to cl. 2, s. 12 of the Court Fees 
Act, VII of 1870, ordered that tho appeal should 
bo decreed aud the plaint retained until tho plaintiff 
should pay tho additional stamp duty, when tho suit 
would bo made over to tho Subordinate Judge for 
re-tiial. Meld that tho order was. a proper one. 
Bbojo CooJIAB Sek f, Eshab Citdadeb DA3 

[3C,9b.B.,79 

130. Civil Froccdiire 

Code, 1877, s. 578 — Error or irregularity — Court' 
fees — Appeal. — ^Tho refusal of a plaintiff -respondent 
to make good a deficiency in Court-fees in resiiect of 
his plaint w'hen called upon to do so by the Appellate 
Com-t is not a ground upon which the Appellate 
Court should reverse the decree of the Court of first 
instance and dismiss the suit. hfEiUJl IIxjsaib v. 
Mabab Bakiisii . .XL. B., 2 AIL, 889- 

137. Plaint insuffi- 

ciently stamped — Court Fees Act (VII of 1870J, 
s. 12 — Civil Procedure Code (Act El of 1877J,s.578. 
— A suit was instituted aud tried on the merits in the 
"Court of a Subordinate Judge without any objection 
■being taken, either by the defendants or by the 
^Court, that the plaint -U'as insuflicieutly stamped. 
The defendants appealed on tho merits, and the Dis- 
trict Judge, being of opinion that the stamp on the' 
plaint was inadequate, called upon the plaintiff to pay 
the additional fee which would have been payable 
had the objection been taken and the question rightly 
decided in the Court of fii'st instance. -Meld, on 
second appeal, that the order of the Judge was pro- 
perly made under s. 13, cl. 2, of the Court 
Fees Act, VII of 1870. Kola Oliand Sen v. Anund- 
Tcristo Mose,22 TV, S-, d33, dissented from, S.'678 


ABBELLATE COIJBT — continued. 

4-. EEJECTIOA^ OE AD3IISSION OP EVI- 
DEKCE ADMITTED OE EEJECTED BY 
COUET mhOW—conlinued. 
of tlio Civil I’roceduro Code explained. SiiAitA 
SOOXDABT V. HtJKBO SoONDAUY 

[I. L. B., 7 Calc., 848 
8 C, L, E., 628 

138, Court Fees Act, 

1870, s. 12— Memorandum of appeal — Stamp — 
Suit for recovery of land ami money. — ^In deciding 
tho amount of stamps to bo borne by tho inomoran- 
dum of appeal, the nigh Court is not bound by the 
decision of tho Court of firafc instance as to the stamp 
on tho plaint. MoxiaAvni r. Peabjiv abbas 

[X L, B., 0 Bom., 802 

139, Court Fees Act, 

VII of 1870, s, 12 — Stamp — Plaiut — XTndervalu- 
ation — Fejection — Finality of decision. — ^Tho deci- 
sion of tho Court of first instance, that a plaint is 
undervalued, is bimluig upon tho Court of appeal, 
reference, or revision ; but the Court of first instance 
is not justified in rejecting the plaint witiiont giving 
to tho pLiintiff an opportunity of afii.ving tho proper 
stamp. Bai Aboee r. Muecbanb Giebhak 

[X L. E., 9 Bom., 355 

140, S3, 10, 12, 28— 

Order requiriny additional Court-fee on claim, 
passed subsequent to decree — Decree prepared so as 
to give effect io subsequent order — Civil Procedure 
Code, ss. Oil, 55, 584, — A Judge, after disposing of 
an appeal on the 1st March 1883, again took it up, 
and on tho 21st March 1883 directed the appellant 
to pay additional Court-fees on her memorandum of 
appcid. On the 2nd May 1883 the appellant paid the 
additional Court-fees under protest, and a decree was 
then prepared, bearing date tho 1st March 1883, but 
it referred to and carried into effect the subsequent 
order of tho 21st Slarch and the 2nd May. Per 
Mahiioob, J, — Tliat as scon as the Judge had passed 
the decree of tho 1st March 1883, he ceased to have- 
any power over it, and was not competent to introduce 
now nuatters not dealt with by the judgment ; that 
the order of tho 21st March and the deposit of the 2nd 
May, whether right or wrong, were. not proceedings 
to which effect could be given in the antecedent de- 
cree of the 1st March 1883 ; and that the decree was 
ultra vires to that extent, aud was therefore liable to 
correction in second appeal under s. 584 of the 
Civil Procedure Code. The powers conferred- by 
ss. 64 (a) and (c)-aiid 55, read with s. 582 of the 
Civil Procedure Code, or by s. 12 of the Court Fees 
Act (VII of 1870), read with cl. (ii) pf s, 10,. 
are intended to be exercised before the disposal of the 
case, .and not after it has been decided finally so far as 
the Court is concerned. The powers conferred by 
s. 28 of the Court Fees Act cannot be exercised by an 
order passed after the decision of the case to which the 
question of the payment of Court-fees relates, and, even 
assuming that they can be so exercised, such an order, 
though it may bo subject to such rules as to appeal 
or revision as the law may provide, cannot he given 
effect to by making insertions in an antecedent de- 
cree. Per OiBElSiB, Jl— That the Court had power 
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APPELIiATB COUIlT-c<»#/i«iifrf. 

4. iniJECnON OU ADill&SIOX OP BVI. 
DKXCK ADMllTKI) OU REJECTED MF 
COURT BELO\V-coBf/H*.i. 


itilini; Juil.;c cuuld (xvrciso Lis J'uwcr of orJinug 
to Lo kUtni»i}, and stxmoil. on iLa oUur 
lianil, 1(1 cciiitinii'lato tlic rxiTcisc of tliat )>o«rr at 
any time Id tLo /iiinfr. or use of s 

(VicuDKntt and to iiuLi* tLo islidity of tlu ducntnrtit 
and tito I'rurocduiKt nlalho llanto dqxitdont uit Uio 
(Licumt-iit Ltiiig iiroporly ktaui'od, ^Iaiudei r. Ram 
KigutxUAa . . . LX«B..7 AIU&28 


e. ERRORS AFFECTIKO OR XOT MERITS 
OP CASE. 


APPELLATE COTJUT— ros/issrrf. 

S. ERRORS AFFECTING OU NOT MERITS 
OF C.V^E— rps/ias«d> 

146. Docreo possod withoat ju- 

iriadiction— jprrrrsdl or diertr— 

Ctttl rroct'lwrr Codr, JSj?, #. 3jd— IMicrc iLe jiro- 
crcdin/s and tlu; diene i<3iscd by a lowir Cnurt 
«<re Mitliout juriKdirtbin , — /felJ (SrAXSlK. J., die 
sciiUng) Ilut s. 3^0 of Iho Code of CitU Fn>- 
eidure <LJ oot ai'i’ly. as tltc jad^rut of ttie HUL 
Court raiuld not be for rc^t-mug or mo>Lf>ing Uie 
decree of tLo lower Court, there bring un dterre to 
reitne or modify. Vueb Koceu r. nAUOOircs 
Dass BN.W., 6B 

148. TrialondUTcroQtlssuoand 

rovorsal in AppoUato Court . — X suit listing 
bf«» (Lcrciil in fatonr of idaintilf in the Court of 


Court did not constitute error under a. 330, Art 
Vlll of 1S39, and wai no ground of ap|<<«L 
Niu(03Bt Sl^ou Deo r. UiiooA.vr Ciicsy Famia 
CUlArah., S27 : 3 Uay, 905 
143. ■ Ontlssloa to decide UidUa* 

tion— 'Error cr df/ret la deei$ii>e e/ rase.— .tii 
ouiiwiou to (Ucide a (jucstlun of litQitati<)u,tliuu,itinot 
raised m tlic grounds of spjHal, is aa error or drfrtt 
ill the iLcislixi of tlie rase on the mints. SADCAt 
KujBAAt r. RaaaASOJI Jalmsaxoai 

[3 Bom., 100: Sad Ed.. 163 

143, . Admiislon ofiovuUddocu* 

luont — Cittl reoefdmrt Code, J‘>33, a. 3i‘>—Ovm. 
Urg, XVIII t\f lhJ7, t. te *«/•• 

ditg of dotument aastanyri.— Ao objection to the 
\aIiJity of a duruiikiit undiT Ib.mbay llt-Kulstiua 
XVIIl of 1837, s. 10, as disliiiguislud front tts in. 
aduusuUility in cridtiiee, or frutn a prululuUoa to 
Courts of Justice or public odlrcrs to art n|kin it. is 
an objccthm on tiie uirits nuiLr Act Vlll of 1S39. 
UiuiUAS NAdAuucx (. Uamz Muboba 

CUBoni.,lS9 


of s. 3.',3. huch an otdir is not uiccssarUy an 
«rror Affirtlng tlie dcrUiuO on tLe lumts. Jovau 

Au r. UvsiUS Riux . . . aW.B.,S07 


proci^iugt of the lower Arixllsto Court. Ksiti'r 
CuexpsA Leix r. DiiosAn . . U W. B., 01 

147. Irregular verUlcatlon of 

plalot— Cir>7 J’rorederr Cede, J&SA »r. dfi STH — 
A <kf«ct >u signaturo of iLo plaint, or tLo alscnco of 
signature wlme it tppiars that tLo suit was ui fart 
filed with tLo Lnoulfdgo and by the aulLonty of the 
plaintiff naiuvd then in, may bo waircd by tLo difcn* 
daut. or, if urcesary, cured by amendment at any stage 
of Uie suit. aniL l«ai mg regard to s. 573 of the Cit il 
l*rvcrdut« Code, is not a (;ruund fur luterfirmee in 
sppsul. Uasdeo r. Swtsr . L L. B., 23 A1L» 55 

148. Aduisaloa of Illegal ovl* 

donee— Ciril Precedero Codr, lh30, s AJO — The 
objirtion that iwi^rs wire adiniUcd ss rtidcuce which 
wtTO lU't legally aduilisible, is luA ground sudlcntit, 
under a. 350 of the CiJc of Cl\d Fioci'dare. to 
wamuil a drereo btiiig rtrmul or ovxlifti'j, <r a rasa 
iMiug rcraandid, wlim it is admiltod tlut there wss 
cUuT ctiikvcc to sopi»rt tlie luvir Court's finding, 
ami the uiiafficicucy of such other rtidcure Is m t 
allcgnl la the grounds of appeaL Kesabau Mia. 
VOM r. GurcESAxa Gebxu . 10 W. B., 130 

140. Splitting caoAo of action.— 

\VLsto the lower Cuurta allowed a pUlotiS crrmc. 
ously to bring Kparate suits where be ought to Late 
brought only one,— ifrfd that, as the scjwrate suits 
against the n>-l‘n>prtrtjr wm histitntcd sliciultanc* 
uusiy. Ute rmM lu splilting up Uie cUiia against him 
did net alfert tlie utnUt and acerdmgly Uie d<crt« 
wasallinmxL Vttuo r. Xajutax Dabucl Rajs 

LB Bom.. A. C. 30 

2£0. AIultiEirionjnosj — ras/cs 

tf erf 10* Orrr SuWS ef trliril loretr Cu«rf iotJ jtrif 
dsch'oB— Da/y cf JuJie to frg rictc.— .1 suit was 
liuugLt agalust sIk dsfmilsutt, the cause of aetba 
against fire si lUm Uug uscuUirUd wiUi Urn 
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APPELLATE COXmH-coniimted. 

5. ERRORS AEEECTING OR NOT MERITS 
OR CASE — coniinued, 

cause of action against the sktlu The Assistant 
Judge, in whose Court the suit was brought, tried 
one of the causes of action, over which he had juris- 
diction, hut refused to try the other, over which he 
had no jurisdiction. In appeal, the District Judge 
refused to enter into the merits of cither on the 
ground of the misjoinder of the causes of action. 
Meld that the District Judge was bound to enter 
into the merits of the claim over which the Court of 
first instance had jurisdiction, it not being affected 
hy the error in the misjoinder of the two claims. 
SAilSTOBIN PlEJADB V. GBOTATEA JAUANNATH 

[7 Bom,, A. C., 19 

See Rtjkmiki Bubmohia v. Eoodun Roomabee 
Btomohia . , . .23 W. "R., 408 

151. . Misjoinder of causes of 

action— wrongly attaahed — J oint suii by 
holders of two shares to have their shares declared 
not liable to attachment — Civil Procedure Code, 
s. 578 — Amendment of plaint — A decree-holder, in 
execution of a decree against one O- L, attached a 
house as belonging to G A and his two sons fonning 
a joint Hindu family. The sons objected that the 
house had previously been partitioned, and was held 
by them and their father in separate shares, but their 
objection was disallowed. They then brought a joint 
suit for a declaration that their respective portions of 
the house were not liable to attachment in execution 
of a decree against their father. No objection was 
taken to the fcumo of that suit, and the Court of first 
instance gave the plaintiffs a decree on the finding i 
that partition had in fact taken place prior to the suit 
in which the defendant, judgment-creditor, had ob- 
tained his decree. On appeal by the judgment-cre- 
ditor, the lower Appellate Court ^smissed the suit 
entirely on the grounds of misjoinder of causes of 
action. The plaintiff appealed to the High Court. 
Meld, on these facts, that the plaintiffs should have 
been allowed to amend their plaint by striking out the 
name of one of them, and that, though there was irre- 
gularity in the procedure, such irregularity did not 
affect the merits of the case or the jurisdiction of the 
Court within the meaning of s. 578 of the Code of 
Civil Procedure. Behaei Lae v. Komr Bam 

p. L. K., 18 All., 380 

152. Misjoinder of parties and 

causes of action — Error not ajfeeiiny merits — 
Civil Procedure Code, 1882, s. 578 — Meld, per 
Mitteb, J. (Pigot, J., dissenting), that, as regards 
the objection to the suit for misjoinder and under 
s. 44 of the Code of Civil Procedure, the Appeal 
Court was precluded hy s. 578 of the Code from 
reversing the decree of the lower Court, as the error 
(if an error at all) could not affect the merits of the 
decision, Mokuhb Lam v. Chobat Laxb 

p. L, K,, 10 Calc., 1001 

163. Misjoinder of parties — Irre- 

gularity affecting merits' — Civil Procedure Code 
(1882), s. 578. — In appeal it was contended hy the re- 
spondents ,in support of tho decree made hy the Court 
below, dismissing the claim of the plaintiff No. 2, that 


APBELLATE court — continued. 

5. ERRORS ARPECTING OR NOT MERITS 
OR CASE — continued. 

the claim was liable to dismissalby reason of its involv- 
ing the misjoinder of plaintiffs with different causes of 
action. This objection had been raised in the written 
statement, and the Court was asked to raise an issue 
on the point. In 'answer to this contention, it' was 
urged by the appellants that,' as the respondents went 
to trial upon the merits, it was not open to them to 
urge any objection like this to the frame of the jsuzij 
on appeal. Meld that it was open to the respon- 
dents to raise the objection as to misjoinder in appeal. 
Tqrinee Churan Qhose v. Mtinsman Jha, 20 W. P., 
240, distinguished. Smurthwaite v. Manuay, A. if. 
(1894), A. C., 494, referred to, Mohima Chandea 
Roe Chowuhey r. Atbe Chandea Chaksavaeti 
Chowbhey , , . L L. B., 24 Calc., 540 

154, — - Misjoinder of 

plaintiffs — Mrror of procedure. — ^The misjoinder of 
plaintiffs which does not produce error in the decision of 
the case on its merits is not a gz-ouud for the reversal of 
a decree on special appeal. Senible—lhai such mis- 
joinder is not a ground for the revei’sal of a decree 
in regular appeal. Where the widozv of M, a Malio- 
modan,_and his two daughters brought a joint suit 
for them respective shares of the estate of M, which 
were awarded to them jointly, — Meld that this was 
an error of procedure which did not affect the merits 
of the case. Miya Gubaji Nabi v. KnAEAUBiBi 

[0 Bom,, . A. C., 177 

156, Misjoinder — 

Objection to declaratory decree — Civil Procedure 
Code, 1859, s. 350. — A lower Appellate Court has no 
power to reverse the decree of a Court of first instance 
on the ground of misjoinder of parties. After a Court 
of competent jurisdiction has exercised its discretion 
under s. 16, Act VIII of 1859, and passed a declaratory 
decree, it does not lie within the power of a Courtof Ap- 
peal, under s, 350 of that Act, to set aside the decree 
upon an objection which does not affect the merits, 
and which was not taken at the time when the de- 
cree of the first Court was passed. Bam Kanaye 
CHUOKEEBUXXY 1), PeOSSUKO GOOMAE SEIIf 

[13 W. B, 178 

156. — — Nonjoinder of 

plaintiff's undivided brother— Suit by mortgagee 
against sons of a deceased judgment-debtor — Decree 
against members of joint family — Parties, Non- 
joinder of — Civil Procedure Code (1882), s, 578 . — 

A personal decree on a mortgage wag passed against a 
Hindu (the mortgagor) and his two sons on Ifith 
October 1877. The decree provided for payment of 
the secured debt in various instalments by May 1896. 
The mortgagor died in 1883, having discharged part 
of the debt. The decree-holder having attached 
certain family property in execution, the mortgagor’s 
two younger sons, who had not been bom at the date 
of the above decree, objected that their shares were 
not liable to attachment. This objection prevailed, 
the Court expressing the opinion that tho matter in 
controversy should be determined in a regular suit, 
Tho other defendants in tho suit of 1877 had both 
died in the interval, one of them leaving infant sons. 
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APPEUIATB COUBT— 

C. EBEOBS AFPECTIKG Oil KOT MEBITS 
OF 


AP P EI.T.A TB COUBT— coa/iiart/. - 
6. EBBOB3 affecting OB KOT MEBITS 
OF CASE— coiUtaMi* 


iTWTt and wat not fatal to lh« suit. liaiUTTA «. 

VZFEATlSAT^Alt . . L la B>t 17 MlVt., 133 

167. Ordor adding’ party to 

8Ul&— Otrtl Troce^*rt Code, ISSO, «. An 

ordtr adding a party to a com U not one affecting the 
mcriti In tlie lente of i. 3G3 1 t>ut vhtre cadt order 
ii siado vilUont poitponlog the caie (j. 73) lor a 
rraaonable time, it ii a Tcry Important matter. 
KooJUsA OorzssBA Ksuuxa Dib «. Kobdt 
Kbibiua Boeb . . 17 W. B., 670 noto 

UrzxnaA Ebuioa Deh r. Koais Katansa 

Boea .... 3B.ZaB.,0.a,113 




Buiuuc VsBKAsa Sisau r. Bcttcs Gsra Coxla 

[20W.B..3 

160, Uoeroo against agont In* 

stood of principal— Sait tnmykt «■ a«cM of 
ajtmt imtIeoJ of eorporoh ioSif—Cit^l Frotedtro 
Cede, J&39, «. S30.— tMicro a iMrco makia a party 
BA\« vLo ia niA ViaSle (r an agent Inittad of tbt 
ooriurate l)ody wbeae acmt Ue U), tlio time it oo« 
alTccUng the mmti willdn Uit meaning of a 330, 
CiiiU'roecJtire Code. KCBK£9 Cacanm Vacl r. 
Stxriusicix .... IOW.B.,634 


tbe merit* I* to »r« niiitlicr tbe Court «ruld hare 
nme to Uie aame deoaion had the cmawn* orJtr net 
Ura ruK-d. Fbas Nats Biuf&oar r. Sata Katt 
Easoau . . . . 2C.Zan.,S67 

101, — Filing appeal without 

copy of docroo— Car* t/ ircfya/an//.— Us ap- 


i. . , MMglU, W-S 

102. Improper exorciao of dis- 

cretion in granting declaratory decrees— 
Cirif Vroeedmro Code, 1SS2, i. 575.— The awarding 
of decUratory relief si rrgnUted by a >12 of the 
Specific Belief Art ii a diaeretionary power which 
Ciflirta of equity are rmpowovd to eicrtUe with re> 
frroico to the ciieumitancee of each cato and the 
nature of the facte ataUd in the plaint, and the 
prayer of the plainliilt that eo long ae a Court of 
flnt iuitance poiKtaei juriadictlon to cntcrUin a 
dfclantory luit, and, entering into the meriU of the 
caae.arrim at right conclualoiii and award* a dccUia. 
tory deerro. each a decree cannot be rererted in 
appeal aimply boeanie the dUeriiiou hat boon impro* 
pcrly CAcrtited t and that inch improper cserelie of 
diicrclum under a 43 of IJie Spemue Belief Act 
hat DO higher footing than that of an emir, defect, 
or irngulanty, not ailveling the nentt of the raw eir 
the ^urudlction of the Court, within the meaning of 
e. 378 of tbe Clril Proecduro C><de. Thie does 
oot imply that, cren in tatri where tbe dnentlonary 
power to awa^ decLintory relief Lat been cicrrued 
wholly arbitranly. and in a tuiuier grriily ineon* 
eutent with judicial prineiphi, the Court of Appeal 
would hare no power to interfere. Hoot Foaeve 
CJIweleriii/ty r. i’reretao CeoHUf’ Seia. fj U'. Ji„ 
175, Sadut Alt Xiom v. Xi<t>tk Atdooi Owaaee, 
Ji J). Z. U,, 203. SXro Siayb £at t. Xtakio. J. Z. 
S; J All; CSS, and Damoodar Smrotak r. d/olre 
Xamt Sormoi, 21 IT'. J?,, 54, referred to. Sawt 
KUJUS A Dto SABAX . 1. la B., 8 AIL, 665 


boniL hot dmied that they had receired, ae the bond 
recited they had dune at the time of exceutiun, the 
oontidtraCion for iL The Court of fint batanre 
Irregularly allowed the plaintiff to call witortaea to 
prore that tbe cooaidenta^i bad been jwU at the lime 
of the execution of tbe bond. TVy pruTcd, hiwcTcr, 
that it Lad not been paid at the time of the exeeutiou. 
but, if jaid at all. at eeme lubeeqnttil time. The 
pl^Ufl gave no further cridesee of payment, and 
tbe Conrt of fint inrtance. Withcut railing on the iU> 
fmdanti. dumiwed the tniU Ihe L«ir Appellate 
Court held that the defcndmtt aheuld hare bmi re- 


late Court to rvrerte Um Ui-cuLn of the CX/uit of firU 
totUncej hut lira if it were, the Lwer Aj'pillale 
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ea to f tBc 1?^^ ta^eo ^^^tcieOitor>^^l-cre* 

Oec^®®\ „ncBate/^°\^o\ftder o^.® ^ Coui*- 
5^! W®* ,,143 oi the ha^fo 

itor> the gioa ^igeated . sh^ ^ the 
nthet^ oa ^ itato^^.vU the atrVtoag ® ^,.,0- 

heeaaa eoi 


pl«i«5C*;;;tch rfac^ee 

Lthegt 


i:"''rftveT6C AniTidctoiy— igeci ^^®,^->.yatoYy 
nndet ®\^ 3oe8aott^®A^„t ^e^’ af£e®'' the de' 

a«»“ff; r.«\r 5S 

m S«« 


oi oie oi ^&te, ^tve Code oa 

M ^ Sts^oithe®^ oi B. 380 

- the i»® \\,e ta®®'^ “f I.i.a ■“• ^ I 6 
1 Vdhda the U ^., i 

*^„e»W»'' O „E S?*^vif,- 

fSW6?« S,te yy t 518 •» s,»»>«n? 


ia''TS>.>-‘ “&«»»'-“ OS'"- :, ,f 

p/oced«/® as passed eSn ^^th 

jjflOiast p_Cie’'^ „ „ xnoitg^S . tvfo 30 .^j^isat oi 
ioia^®’’ decree oa ■, gnd ^.,ipd ior' 

■ V85?%,”"S‘bssSsra>&« 


03 °^.^iire X ’ ‘^®®®^'^"-8toiader f' AppeaV 

, P’-°" rvxGOl. J-:.,t iot ®'®lAnte, xp iW 
toi^to the »®ctVd ■?*o®®^{ the ^“^he ®«°’' 

C S «-x^ler Coatt.»^S o«^^® \ ^'^TvoaaS®’' T^ee- oh^ec®®-^:^ ohiecra- ^tter - 

died r» ““ 


( 437 ) . 


digest oy CASES. • 


( 433 ) 


APPEEXATB COUBT— 

6 . EDR0B3 APFECTIKG OB KOT MERITS 
OP CASE — eoMitiiuei. 

»la nam* incrteag* 
»tocHl) uow »ucd the aoni of the mortwgor wd tbtk 
Infant nephe"! in 15&1. dcamVmg hi^f, htljiB 
allowed to amend hi* pUmt, a* manasmg coparcener 
and reprcuntatUe of the joint faniAy. A plea of 


167, Order adding ^arty to 

BUlt— ^»r*l Procedure Codt, iSd^t 363.-~Aii 
order adding a party to a ca«e i* not one aSccling tha 
Dicriti In the te-nie of a 3C3 1 but where fneb order 
!« made withont poatponing the c»ao (a. 73) for a 
rcaioQabte time, it it a Tery important matter. 
KoonAsa OoKJOiBA Kbibiwia Dib e. Kcfiict 
Kbisoxi Boss . . X7 E., 3TO nolo 

UrsxBBA Kbibusa Dkb r. Kobix Kbuitxa. 
Boss . . . . 3B.l*B..O. a. 113 

X 63 , , ■■ MesclBaloa of order on 
anm tv el&y <>« siado Without notice to one of 
tbs parties — Jd;etmmeB^~CinT frecedure 
Cevfe, lSS9t «• IdS—VThcn an orda wa* regularly 
made hy a Mnndt ondcr Act Till of 1859, a liG, 


it wu act tWra that the rctcindlng order wa* 
tcgulatly and prepcrly made, there wa« a delect la 
the pnicedare and a def«t in law, aldch might moti 
matcnally hare affected the decUion oa the menta. 
Duubjt pzBxisa hixon «. Rcttctx airs Cuzu 
taO W.B.,3 


Srtrusssox , 

loa- 


. , 1BW.JU,634 

-> ^ocbnioal OTror^-Groasd 
/or rrr«r(iay/«dyiaeit<.~The lower Appellate Coart 
u Dot jollified in rerenbg a d(«iilan of the Court cf 
ftr*t Isitanee for a trehnieal error, nnlcu that cmr 
ha* alttctcd the dccUko of the rate ca the tucriia 
The W*t UA to a*ccttain whether aa crroscoa* inter. 
Vcutory Mtlcr hat alf(vted the dccltloo ro 

th* mint* it to we whether the Conrt would have 
R toe to the tamo dtcblun had the (rrosKiat order aU 
Wtn ptMcd. I’oix 2«aTU Biupoobt r. Ssu Kan* 

lAaoBM .... ac.l*.B .,267 

loi. ruins Oppoal without 

copy of docrco^ere cf iirryefart//— The ap. 


APPEIXATE COiniT— coafisaerf. - 
6. ERBOBS AFPECTINO OB NOT MERITS 
OP CASH-^oxtiaMif. 

pcllaot filed an appeal againtt the jodgment of the 
Court of first iottance without a copy of the decree. 
Suhtcquently the decree of the Court of first inttance 
Wat Med within the Ume^allowed for appeal and ac« 
cepted by the Judge. Ilrtd that the irregnlanty 
waa cat<d, and the appeal ihould not have been 
diemitted on the ground of inch irregularity. 
LtitAKK c. Bau PsBsiUi) . . S Agra, 34 

162. Improper exorcise of dis- 

cretion In granting declaratory decrees— 
Ctfil Ttveedurt Code, 1S82, /. 578. — ^Tbe awarding 
of declaratory relief ae regulated by a iS ul the 
Specific Belief Act it a ditcrctionary power which 
Courte of t^oity are empowered to crerclee with re* 
fctcncc tA the circnmitaneca of uch cote aud the 
natnre of the facta lUted In tba plaint, and the 
prayer of the plamUif i that to long aa a Court of 
fint Inttance potteitei juritdiction to eutciiala a 
deUaratosy auit, and, entering into the menta of the 
eaac,arri<rca at right couclutuma and aivardf a dcelan. 


a. 578 of tba CWil Vroreduro Code. Thit Sms 
not imply Uiat, even in aaet nbere the dltcretionary 
power to awud decbnitory relief haa bcea excrciasa 
wholly arbitrarily, and la a manner grosaly iseoa* 
aiftmt with judicial pnnciplet, the Court of App^ 
would have no power to interfere. Jfom Kanay« 
CiutltrlfUly r. J‘rot«aao Cootiur Sun, IB TT. li„ 
ITSt Sadmi ^ti ATAna r. KKaitX Abdool Qunnet, 
Ji JJ. Z. Sn SOS, SAeo SinyA Sat t. Lakho, L L. 
S., I Alt’, CBS, and Patnoodor Sufmah t, AfoAee 
Xant StrotaA, Si TT. Oi, referred to. SaxT 
KoHAa V. Pso SiuH . L Xs E., 8 AIL, 305 


163. . — Error In allowing wroDg 

party to begin— oa lond—Sir/M (obeying 
Cifti I’roetdnrn Code, 1377 , «. 5?S.— The defendanU 
in a euit on a bond admitted the eaccutlon of the 
bODih but denied that they had received, u the bond 
rccitod they had done at the time of cxrcutkm, the 
cooaidcratioa for it. The Court of fint inttance 
irregularly allowed the plaintiff to call wiluette* to 
prove (bat the coniideratiou had been paid at the time 
of (be etcentioa of the bouit They proved, howcrcr. 
that it had not been paid at the time of the execution, 
but, if paid at all, at tune mbtequent time. The 
plaintiff gave no further evldmce of payment, and 
(be Court of flnt inttance, without calling on the dc. 
fcBcUntt, ditouMcd the luit. The lower ApptUaU 
Court held t^t the defesdanta t^nld have beea re* 
intirod to b^u under the circumttancr*, and revtj^ 
the decree of the Court of firrt inttance. and eavo the 
Plaintiff a decree. iTrfd that it wa* doubtful, hav. 
ing to the provition* of t. 678 of Act X-of 

1877, wklbcr it aatcoaptltjit for the lower Appil- 
late Court to reverie the deci'iioa of the aurt of flnt 
iattaacet but evra if it acre, the lower Appellate 
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DIGEST OF CASES. 


( 410 ) 


API*EXiXiATE COTTRT — coiilinued. 

6 . EllllOES AFFECTl^'G OR XOT ilERlTS 
OF CASE — caiiCinucd. 


APPELLATE COUIlT-tVM/,\n,-.-J. 

5, ERRORS AFFECTING OR NOT .MERIf 
OF C.VSE^ — cositinneJ, 



lQ‘i. 


p. L. P., 3 AU,, 82'T . sucli tliamCvil wiis » nwttir :i!Tci'ti!r.r the itis'riti 


-Omisaion to state reasons 


the i-a.io ami whii-U tijo Ajijullato CVurt coaM UvA 
with muhr s. o7S. RaunrswAi; Ciiov.ixiiiv r. 

. I. L, E., 8 Calc.. Sa i 
168 . Institution of suit in wrojiij 


for dociaion— Ciri7 I>twdiire Code, 1S77, s. o7S. , 

— In a ouit t) recover pi sscasi'ui uf certain imm>vc- i Oatrai IvAST Narfi 
able iiniperty allc^^cd t/> have been purciused by the | 188. — 

plaint iff u-cJii a lliiidu wid'jiv who claimed t.) have held | Court— CTciV I’rocedtii-f Coffe, ISSi’, r. drS.— ZVr 
the H,i!uu ;i3 htir of her hiubamh the defcmUiit, wlw : AlAltiloOD, ./.— 'i'lie iiirtitnti.iii of a hoit in a (’--.ut 
w;u the m aher of the husband. coiAciidcd, laZcr n/id, ! of hi-her gniile thati the Court nliirh is eoiai'.rtrtit 
tJKst the ]>iiri.*)Euo ami AVtrt* iuvalkl J>y ■ ' ' " * ‘ * ‘ . 

ri-a.< ai that she herself was entitled to maiutenauce 
out of the jirojierty. The lirsl Court j^avc the jdain- 


tiff a decree, and this decree was nilirnied tiji appeal 
by the District Judue, who. lunvcveT, ^avc no reas ais 
of Ills (.wii for ids jud;.^uu!it, but merely ad.jpte;d 
til -se of the lower Court. JMd that, leivinjt rejrard t-> 
the nature of the c.uc and the siiuidieity of the 
imint for dettnniuatiou.lhc fact of the District .luil;ie 
having ouiilleil to state his reasons eliil m t aue-uiit j 
to .sileli 
s. S’)7 of the 
merits 

RoiUiiO.Vl D.tai 

105 


to try it is iiut .a ipustiou either as t.i the jurw. 
diction or affecting the” merits of the ease. It is a 
(juistion of the himl provided fur by s, 7>7S of the 
Civil I’niccdure Cotle, and the irrojuLirity is not 


on.' whieli affects “the merits of the csee or th. 
jurisdieti.m of the Court " within the meaning of tUil 
sectiou. Nurtu Lai r. AI.izha!; Hits At:.' 

CL L. II., 7 AIL, 230 

100 . ^ Iinll/tlflilli of 



parties — CiriV iVosvdnru Co//<*, lS77t s. 57.'i— Ave* ; in. lead of in that of the' .Miniaif is not an .rp'." Mlih'h 
lluturil^ no! niro-tiixj the uu rltt or Jurisdiction— | affeets the jurisdieti-.n of the L niur C.urt within 
d/ijt/'ofm/e-r.—Wiicre! olio party alone- objected to the i tlu- mi.aniug of s. .',7n. .M.tTiiA .Mnsii.vi. r. llAUl 
frame of the suit and ilio de-rtet (..f misj-imter ami ! Jluiic.v .MCJ.UCa iiliu} .MoniritA MoiiA.v .Mrt.iU’S- 


170. 


IL L. II., 17 Calc., 156 
Suit brought on bohulf 


wuUifari.aisnijs) did m.l affect the merits of the f.-uu i 
or the iurisdictii.n of the C*iUrt. the 1 .wer .Appellate i 
.uirt ouAt nA, regard lie mg had t | ^vithout authorlty-C.Vi/ iV-.eC 

.A. of lb._7, to have reversed tl.o .levrec ..f the Court i 37-Miuort Mt, lio-cMr; t'.U 

of first uu.auee hy nasem oi such defect. Kat.- • a suit brou-Rit by tlie IMUiev. 


L L. IL, 4 All., 103 


/ 

of tSeSJ. — 111 a suit brought by the IMitlev.I 
.Agent, .'j.iuthern .Mahrutta country, as aelnuniitra 



oJ)7clli)y Jurisdiction or ourits . — 'Che plaiutiffs in 
this suit, alleging tkat tlu-y were co-.diirers of a 
Cert-’.!u village, that ciTtair. laiiel sitesate iu oUedi 
AiUagei was the pfeiperty eif the t.^-sUarers, amt that 
such Und liad bee'll impr.ipe'rly a-ihl by the' pe-rseuss 
esre-upyiiig it to one e.f ihei Cu-.eharers, sued the vendors 
ati.l the piire-lasir nml the eilh-r c.^sharers f>.r pe>s- 
te.ML,i) of th.ir sb-sre of sUeii land amt the setting 
aside of Ik- sale e.i far ai ll’.-.ir share wae cuneenital, 
.-vs.il •laluf! th.- s-ait aec.-.reliug to their slia.-.-. //cld 


iu tlu; frame and H.iluatiaU e.f tie 


ninneh .a.t it did net affevt 


lurtv.licti .a 


Cu'-irt in ee'hleU the luit i.a» iuditute.l or 


fimml, on pp-timuary obje.tions taCeu hy the- 
ile fe-iieUnti, that the i’.-litieiil Agent Inid ’...i au* 
th.-rity to ind.ilute the eiiiE, be- Iting mlll-.-r a 
ve rtitie-ate-el guarei'un ef the- Chief un-tef th.- ll in. 
l ay Jlinors Ael X .X <•{ IsAl m r a “ tec. gnii. it ag. ;>t '' 
ismbr s. .17 o{ the Civil I'peieUlI.e lieeh". 
that the' irre-gularity of the 1‘. litiral Agent's e-llng !' ,* 
the Chief witb-.ut a-.ith rity eeas i lui affeethig ttf 
liierita eif the- cai--. th ugh m t the jnriseisrt;. n > f Si." 
Cl llrt. If the' F. Jilieal .Agent was li-A {.f- p- 
tepreiilitii-.g til.- Chi-.'L lie !-vil ti-> i-ueits, C.-l tigigsat 
ag-iin-.t the' d. fendalit*. '1 lie ili-.tri.t Ju-l,;-' o-vo 


tifi- 1*1. Sits tit tite e' a*--, Seas Ji,'. vm-der s. ei. ti ejf 

l!.e Civil I'rK. -l-ire Coeb*, a gn.uml o:i evhkii the Aj*- 
C.-nrl d. -uld 1. lie' fcCe'rsesl t!.-; eber.c of 
tl.e of tirst imtatiev. Z'.iu !s I’crs-.d Z.'-iy v. 

t'.rsil.if, U lU A',. 370, . it. th. kef. 1 *a;;.iv 

i..\..iaa . . . L L, 11.. 4 AIL, 238 


tier. f-re, ri.-bt in r.e.ising the A.-.e.i 


107 . JLijittisiaa! of rsUil for uiulor-- 

*.'alu.»tio;i-'-':'e--i.“ C..Ju !i77, s. tdi 

— fr.-rja.'iri.'y -i^.-rti-sj- - A Tguj.f, after 


Ct.urt,— i, -jfs of the C-ehi-'-f Ci'.i! I'.' e-.d'!.':’ S-e^i'-g 
j'.-j .apt !'..'ali--'.i t.i tile’ pres-ut i.e,--. A’r.'fstAtK-AV 
R.vgg Gueruraus c. V.At»U.‘.V.lU.lV lUVJe-.Se.S’.igt 

IL L. IL. 11 Bor.i . 63 

- — Otnl'iaiein to npfujal from 

I'c- • tos •- l‘, /-e-r, <- ■'-'•C ' 
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UIGCST OP CASEd. 


( W2 ) 


APPELLATE COVTUT-^oallnutd. 

6. EUliOUa APFECTINQ OK NOT MERITS 


tL li. IL, 0 AIL, 447 

172 , Formiselon to relatlvo to 

8U0, Proof of-^< XL cf JSoS, *. 3— Cinl 
I’rocfJnre Cade, it, HO, STB , — In a mil oomlttrtcil 
in Ltliall of a minor b; & riUtUr, tlie abMni« 
cf tUo crrtiflra(o of poarilinniliip rtijnirol by 
*. 3 of tlic Minor* Ait (XL of ISMl) i* not a 

fatal defect { and tbo fact of the Court allowing tnek 
a auit to iirtcced ran*t bo taLcn a* implying tW the 
iircCMuiry pcrmiMion baa been given. K\cn if cnek 
j>ennUti»u Uainot in fact been civen, Ihcirregnlanty 
>1 cuicred by a. STS of the Civil l'zv.ceduT«> Code. 
Jihdla I’erihad A’Aaa v. 7’Ae Secretary af State fur 
in Cotneit, I, L, li,, if Calc., 150, follow eiL 
I'aiiMCSiUB Uit r. lieu . L L It, 0 AIL, 603 



lo*uiaLe a formal aj’plieation f'r rxirntion. it !* 
an error of procedure and mt one alTuling the nimta 
if the raao. Dwaii llrstit Sibkar r. Patik 
JiU . . . L L. IL. 20 Cole., 260 

1.3 C. W, N., 223 

175.— Exclusion of oridonco — 


o ucIuaW tliat the cinUnre nfuaol, if it kadbten 
nci I« id, oi),;lit to 1 Jti e r ariid llie dici»i><n. Dt^ocra 
r. r£«Ta>Ji Dui>Ji&iuv . L L. B., 8 Pom,, 408 

170. — ■ ■ Error In rcjccllns docu« 

wonts already udmitlcd— Or<fer if rrmanJ 
—On/ J'rucrJtre i'ixte, I'AJ, t, 57 $, — 'VLiro tu 
a tuit to rtcuitr tbe au>"Uiil due <ji (Lne lliataa tlio 
C uii fiiuhd tbry wire l<>ud* and aitmilttil tkiu 
<41 iwyiinnt i fatanip duly and pnialty iuiikr*.3t 
<-C the rump Act, but at a *ula.i{i.int ata^r of 
Mkc »uU hi* •urciax'T iu illiie «a« »f i piut n tliallkiy 
Wire tauiiaary nvti*, aud that, thinfur, Ikry, 


APPELLATE COTJnT-««/;«i/r<f. 

C. EBUOIIS AFFCCTINO OR NOT MERITS 
OF CAbE— coB/isHct/. 


witk tke ordir of remand, aa it wa* not onewhick 
affertci! the merit* of the csac or the jurivlirtii n 
ofdieCuuit. Devacoixo r. JfiBACDAxn Nauaras 
[LL.il, 13 Pom., 440 

177. Execution of document 

by a pordanashln lady— Pr/'Mini cf her 
0« defendant for He inn* of a 
commtiiion to tale ier etidrnee — On/ I'rocednrt 
Code (Act Xir of 1&S2J, tu $S3. 300y 
Irreyntonly ac/ afftcUoi arn/i of eait~ Ciri/ 
rroceJure Cod, (Art XIV tf i. 67S.— 

T C ‘ ‘ • ■•** atirn 

• *, ' I 'darts 


a smrtgage bond, tbe rsienticu o? whfek ahe ba*! 


or not it wc.uld La\c bten UtUr to hate iuntd 
ill vra«, at all eteuta, no valid pn<«tid of appeal. 
Tlieetithncc talrnon the ct mmiaaioii nmld not have 
afftctid Use lurnta of the caac within a STS of 
tlw Citii I'mccdnre Code. AuxusMsia liisi r. 
KtrLilDA* , . L L. IL, 26 Calcs., 807 

[2 C. W. 600 

na Eofusal of Court to sum* 

moa WftnCBSCB— Cin'/ Vrored,rt CeA* (lii>,J), 
«(, 150 oad 573 — tVliere an applirali.-n (n a Cinl 
O art for wiUiraati to be aamuuaixd luia tem nfuacd 
on the pnunil tliat (he applicant had nr^liVcnt/y 
cr with intintiiin to dtlay the Ltaring ]uti*n(d 
the inaVing of hi* appliratriU fi.r a fUwn>'Ua until 
a time wiun it wonIJ tw iin]\aail le to l■ht«lu (he 
attoidance of the witnratra at the hiaring, acd 
the nfu*al la luaite one of the crvuR'Ia of ar|«al 
ap*aiDit the thrive in U e ruit*— i/i/</ tliat a STb if 
the Cede «f Civil l*rorr\lnre wvuM ajply if the 
imguUnty m nfuawg llie appllratiun did nt affiri 
the tomt* of the raae. If U did aifirt the cwril* 
of the raae. the rrvnnd of a) }>ial wvvihl l« a gr^d 
one. liUAOiVAr I>At r. Uai Uix 

[L L. IL, 10 AIL, 218 

170 — Exccutionofdccrconcahiat 

rvprtBonlallva of dubtor— Cm'/ Vrueedme 



( 443 ) 


DIGEST OF CASES. 


( 444 ) 


APPELLATE COER'S— conthuKd. 

6 . EREOES AFFECTING OE NOT MERITS 
OF CASE — concluded. 

Code (1882J, ss. 234, 248, and 578 — Applica- 
tion tp decree-holder for execution of decree iy 
suhstitution on death of the judgment-debtor to the 
Court where the decree has been transferred. — A 
decree was transferred to another Court for execution. 
Pending the proceedings, one of the Judgment-debtors 
died. On an application to that Court by the Judg- 
ment-creditor to execute the decree against the legal 
representative of the deceased Judgment-debtor, a 
notice was issued under s. 348 of the Code of Civil 
Procedure. The legal representative objected that 
the Court had no Jurisdiction to entertain the appli- 
cation, and that the application should have been 
made under s. 234 of the Code to the Court that 
passed the decree. Reid that, even assuming that 
an application under s. 234 to the Court which passed 
the decree was a necessary preliminary to proceed- 
ings under a. 248 by the Court executing the decree, 
the omission to make it was only an in-egularity 
which did not affect the merits of the case, and, under 
8 . 578, the order of the Court of first instance should 
not have been reversed on account of such hregularity. 
Sham Lai Pal v. Modhu Sudan Siboab 

[I. L, E., 22 Calc., 558 


igO. Illegal order of remand— 

Civil Procedure Code (1882), s. 578 — Irregularity 
affecting the merits.— a District Court 
reversed the District Muusif’s decree and remanded 
the case for a revised finding on the merits : — Reid 
that this procedure was ultra vires and illegal, and 
that, as the irregularity might have affected the 
merits of the case, s. 578, Civil Procedure Code, was 
inapplicable. Maddikabjuna v. PATHANEirr 

[LL.E, 19 Mad., 479 


181. Jurisdiction of a Court 

wEere a decree has been transferred for ex- 
ecution to substitute the name of the trans- 
feree of the decree — Civil Procedure Code 
(1882), SS.232 and 578 — Whether an order passed 
tvithout jurisdiction can be cured bg the provisions 
of s. 578 of the Civil Procedure Code. — An applica- 
tion by the transferee of a decree for execution 
after substitution of his name can be entertained 
only by the Court which passed the decree, and 
the Court to which the decree^ has been transferred 
has no Jurisdiction to entertain it. Sheo Narain 
Singh V. Rurbuns Pall, 14 IP*. 12., 5o, R ahoda 
Ismail V. Zassam, 9 Pom. R. C., 46, and Zadir 
Pakhsh V. Itahi Bakhsh, I. L. Z., 2 AIL, 283, 
referred to. In a case where a decree has been trans- 
ferred to another Court for execution, and that 
Court orders the execution to proceed after substitu- 
tion of the name of the transferee of the decree, the 
said order is one passed without jurisdiction, and can 
be set aside on appeal, notwithstanding the provisions 
of s. 578 of the Civil Procedure Code. Sham Lai Pal 
V. 2Iodhu Sudan Sircar, I. L. P., 22 Calc., 55S, dis- 
tinguished. Amab Chundea Baneejbe V. Gubu 
Pbosunko Mukeeobe , I. L. B., 27 Calc., 488 


APEELLATE COtJET — continued. 

6. INTERFERENCE WITH, AND POWER TO 
VARY, ORDER OF LOWER COURT. 

182. Power of, on appeal ex- 

parte— Act ZZIII of 1861, s. 37— Power to re- 
mand.-— An Appellate Court, hearing an appeal ex- 
parte in the absence of the respondent, cannot xko 

raise points in favour of the respondent, but must 
confine its decision to the question raised by the 
appellant.- DueoA Pbasad v. Khaieati 

P, L. E., 1 AIL, 546 

183. ~ Making different case for 

appellant from that which he makes for 
himself in first Court— Practice.— A Judge is 
not permitted to make, on appeal, a different case for 
the appellant from that which he alleged for himself 
in the Court of first instance, Kachubhai v. 
Kbishnabai . . I, L. E., 2 Bom., 035 

284. Travelling beyond record. 

— An Appellate Court should not ordinarily travel 
beyond the record, or take up points which are not 
the subject of appeal before it. Kashinath Rot 
Chowdeby V. Bor Dwabbanath Chuckebbutty 

[7 W. E., 61 

185. Decision of case on issue 

not raised in Court below. — A lower Appellate 
Court is not Justified in determining an appeal on an 
issne which was not raised between the parties in the 
Court of first instance. Ustooeun v. Moh-un Laid 

[21 W. R., 833 

Pbaneishoee Deb v. Mahomed Ameee 

[21 W. R., 838 

Rubmini Buemonia V. Foodun Koomabeb 
Buemonia .... 23 ’W. B,, 408 

188. Decision on issue not 

taken in Court below — Want of evidence for 
decision. — No issue was taken in the Court of first 
instance on the question whether an agreement was 
void for champerty. An issue was raised on this 
question by the Appellate Conrt, and (no evidence 
being taken) was decided in favour of the defendant. 
Reid, on special appeal, that unless it was manifestly 
apparent on the face of the proceedings that the 
agreement was against morality or public policy, the 
Appellate Court ought not to have held it void, 
Bambat Khahdbeat V. Gotind Pandshet 

[6 Bom., A. C., 83 

187 . — Raising issue without 

cross-appeal — Appeal from decree partly in 
favour of appellant, — When a decree gives title to 
land to defendant and right of way to plaintiff, and 
plaintiff alone appeals, the Appellate Court must not 
raise an issue as to right of way without cross-appeal 
from defendant. Soobhanundamoyee Debia v. 
Baney Madhub Mookbbjbb . . 1 W. R, 73 

188. — ; Gi-ving relief not asked 

for — Civil Procedure Code, 1859, s. 334. — An Ap- 
pellate Court exceeds its authority in giving a plain- 
tiff relief for which he does not ask, although, under 
Act VIII of 1859, s. 334, the Court may decide 
an appeal before it on other grounds than those stated 
in the memorandum of appeal. That section docs 
not entiUe the Court to go beyond the aubject-mattcr 



( W5 ) 


DIUE^ OF CASES. 


( 4IG ) 


APPELLATE COUBT-.foa/uiwi. 
e. INTEllFEUEKCB WITH, AND rOWEK TO 
VAUV, OUDEU OP LOWER COURT 

of Ippoal. SlIACODl SoOKDCBBK DlBCI r. Goltt5I> 
Momx aliat Dsojo SooirsciiSB Dibex 

[21 W. JL, 170 

189. Alteration of decrea on 

appOlk\--Dtfe»daiil ml o^ectinj /« d«cre« oa 
a/pr<i/.— Where tbcdifcndaiit don uot appeal kgamU 
or object to the amount aaarded by tli« tnt Ci>uit to 
the pUiotlif, it U not cpra to the AppiUaU Court bo 
reduce it. Nitixciusdba r. Naavay 

[L li. II., 4 Bom.. 293 

100. Improper procoduro— Sait 

by ratyai/or r(«L— lu a mt by a raijat againit a 
uminilar fur rent, the Cuurt of fin>t uutauce gave 
the jilalutlif a decree fur a part of hU claim. The 


lOL BojoctionofappooL— Qatfre 

•.•ItlKthcr, after rrgirttrlng and adiaiUing an a^ 
peal, and cautln^ uvtice to tw tcTTi\L an Appellate 
Cuurt ran reject the appeal ai iwt being filed uiUun 
the prraenbed lime. MCBCriBT or StAXS tos 
iKDU 19 Cooacit. r. Mure Swavr 

[4 B. L. IL. Ap., 81 : 13 W. IL. 240 
192. BaUlog QUoatiOQS on eo> 

cood appoaL—The queitiou uf due ehllgcnee ou 
the l«rt wf a ju>lgrattit<n'ditor can ho guoo into to 
a leeuod appe-al. Kai>cvdi5i DurA e. Koilaso 
CUDmER I’AI. CUOWDKBX 

[L L. B.. 0 Calc., 654: 8 C. I.. IL.lO 

103, Ex-parto docroo possod 

.. r ^ 


1 I . ■ u ' • , . ; 

of firtt IfltUneo. dirKlod the *f-porl* decree to he 
art wide and urdtrrd a new Inal. CuAKBAiArrA 
BIX SAAOArrA r. Maixsa six Maiiasi us> 

[7 Bom., A. C., 138 

191. Orounda of appeal— Coa> 

frattoa abaaJontd ta /over CoaW.— An spp.Uant la 
regular appeal may iv>t, at the bcariog, ruaa a ««. 
(cDtiixi ct lea* fjprrMly ahasdaud by h'”^ in (he 
Court hcluw. and nut cvotalncd la the nencrandua 
ct appeal. I’abitba Dist r. DixrKAB Jaxa 

[7 a L. B., 097 : 24 W. B.. 307 noU 

105. ..... Finding of Court not ap- 

pealod agalnaU— .1 finding cf the fint Oort lat 
aptwaled agaiiut cautnA be inlerfeml «alt by the 
Arixilale Cuurt. Kaaxb Da( Itor r. Kbiboda 

boosficui Dasu . . . low. 1^300 


APPELLATE COEBT-eoariaacA 
C. INTEllPEUENXE WITH, AND POWEK TO 
VAllV, OUDEU OP LOWER COURT 

— cea/iaanf. 

100. . .. ProBUmptlonofeorroctnosi 

of judgment of lower Court— Orc^adr /er 
i*ttifertac$ in'/A.— As Apltllale Cnuit ought net to 
totcrfire rritb the jndgmetit of the Lmrer Court uatU 


* ■ > • I 

[7 B. la B., 021: 16 W.B..228 

197. I Judgment of lower Court 

— Oroeade/er rtttrtal e^—Df/etl la 

— /adiay.— An Appellate Cuurt aliould 
find eeme (atEriiiit and i{gnifieant facte before it 
rcemca a judgment of the lower Court, aud ibould 
abow a proper baaii fur Ita cuncluMona. AxiiCL 
PCTWA r. CuASBO . . 8 B. L. B., Ap.. 3 

198. Oreaadr /or 
rvreree/.— An Appdlato Cuurt U bound to ttate Ite 
metmt fur meraing thedeniioo of a luwcr (juort. 
Mauabeo 0(UA r. I’AJUIEEVrAB PAXPAT 

[8 B. I. B.. Ap.. 20 

liUA Sooxuib 5tM> r. Bceeoobdcx. Nooa 
Aaey e. Laua Sooeiull Sixo 

CW.B.,ie04. 347 

109. - —I Appool on full Court*foo 
from docrco dlBmlEBing suit In part— Bo* 
mand of whole case, though no crota-appoal 
orobjectloDk proforrod— Cmi iVwrdare (We, 
s*. fifid, 673—i’roflif* — Vumutol of who/e ead oa 
rennaif— /fijA Cearf covtpthtd la «reoad apptat to 
fom$>der njfidifjr c/ rrmamJ ordera«( tptr^fic^Hy 
aopr<iitd-~C\r\l Preerdwre Cede, ee. Wd, 
plaiatilf whoee rail had been decreed m {wrt appealed 
(rvin mmurhof tlie fir>t Cuurt’a decree a« wai adrcrM 
to hisi, and ktamped ha mcmuzaiiduu of apt'eal vilh 
a ttamp which would hare coetred an apiMal fiwu 
the wlvde decree. The difendant did mt appial or 
file enae-objcctiuoi. The lower Appellate Court re* 
manilrd the wh'rle caM to the fint Coert oadcr 
a. (Ai of the (TiTil Procedure Ciile, the plaintdf 
Dot appealing uuder a. fiSS (SS) from the order of 
remanX Tm Snt Cuurt thra damUard the whole 
•mt, and. on ap|>cal by Uie liUhitdf, the Uwer 
Appellate Court ctmfirmej the decree. Du a arexeul 
^pral to the High Court, Ae/d (i) that the High 
(Auit waa ectapeteut to ocuaider Ine ealldity cr pro 
prietr of the order of remand. Ibmsh it had mi bc.n 


the iolee<iBnit appearance cf the rUlnldf bef.ew 
the fint (>«rt rr by the arpeal fnta the firtt C<«r('a 
deerte oo the nvMdi and (if)tiat the caae vae nut 
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DIGKST Of CASK.S. 
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APPELLATE COUPT - CDtllultlcI. 

0. INTKIU’KUKNCl'. Wri'H, AXl) I’OA'KU TO 
VAKV, UUIJKU Of LOW’fU COUUT 

cxvnvil )iy s. 578 iT tla' CVile. I'er Maumoop, .7. — 
>S. 5-11 luiil no mijilu-utiuii to llic cane, that iii'ctii’n 
relating only to cumi nin.ro one or im ro of the paitiia 
nrrayrd i n tlio .'•auio ahlc aiiinakil iv dicreu 

pas-ioil on ^roiuul oounn'in to all, anil not ca-sia niuro 
litlirr of ino opjKiaito J’lirtii'H aJi]irAlcil fritiu a iwt 
Ilf the ili'croo njiim a Courl-fic mnlioitnt for an aiiinnl 
from the whole. JSltthesImr V. Mciiyol Oor- 

criitiicnt, ^ Jfoore’i I. Furhet v. ^Imfi-roo- 

tiiijii Ih’ijum, 10 Moore'} J, .i., It-U), and Mukhun 
Lul V. iS’^ve Khhcn ‘Vtiiy, 111 Jloorc's J, A., 157, 
refenal to. CnEPA L.vl r. Hadueeau 

[L L. P., U All., 36 

200. AppUcatiou to Bot aaiclo 

salo in oxocution of doerco— Court rovors- 
ing lower Court on ovidoiico talcon before 
noeessary party waa added — Huycrintcmlcuca 
of 11 t;iU Court — Ciril I'roreiluru Code, s, G‘12. — A Jicr- 
i>.>n, ullepUi^ hiniaolf to be the nndiviileil bri.thcr and 
as sneh the legal rein cseiitative of a deceased judgnieiit- 
debtor, ain>lieil to have sit aside a sate of certain pre- 
perty alleged by Irim to be joint family property, which 
had taken place in evcoutien of the decree. If c did 
not make the purchaser a parly to such application. 
The Court of first instance dismi.s.sed the application. 
On appeal, the Appellate Court made the purcliaser 
a pwrty to the pix'ceciliugs, and, holding that there 
was in'Ogularity ia conducting the sale, reversed 
the order of the Court of first instance. I£el(l that 
Uie Appellate Court was wwng in so Loliliug upon 
evidence recorded by the Comt of fn-st iustaucc when 
the purcliaser waa not a jiarty to the proceedings, 
and the onler of the Aiipellato Court was set aside 
under s. G23 of the Code. SunuAiavADu i-, Pedda 
SuEBAiuzu . . . I. L. E,, 16 Mad., 476 

20L "Want of cause of action — 

Grounds for rejecting plaint — Cicil I’rcceduro 
Code ("Act -V of 1S77J, s. oH . — In a suit for confirma- 
tion of pi ssession and dcclaratiiiu of title in respect 
of land, where the plaint did not discleso any facts 
from wliich it cimlil be said that the defendants 
denied the plaintiff’s title, but from the prcceeilhigs 
in the original cause it was established tliat, before 
the suit was brought, there was a dispute existin'' 
between the parties as regards the title, and *' 
decree in favour of the plaintiffs had been O' 
the original Court on the merits of the ce 


APPELLATE COXJTVJl-conlhuied. 

0. l.VrKIiPEKKXCK UTTil, AXI) POWER TO 
VMiV, URDKR OP LOWER COURT 
—conc/iidsd, 

litr , — When the decree of a suborilinato Court is 
under appeal to the High Court, it Is open to the 
High Court to vary it either in points iu which it ia 
crnnieous or in respect of matters occurring subac- 
<iuently to the date of such decree which are ad- 
mitted. The idaintlff olitaiued a decree in a partitinu 
suit in the Subordinate Judge’s Court for his sliaro 
in certain joint family property in the p'Bsessiou of 
the defeiiiLuit.s (his co-parceners). The ilcereo was 
allinned on ajipr.il. The defendants filed a second 
appeal in the High Court, but, before it was decided, 
one of the defendants died. 'Dm plaintiff at the 
Iicaring of the second appeal claimed a larger share 
iu the family iiroiurty than he laid been awarded by 
the decree of tiie Courts below. JCeld that lie 
(plaintiff) was entitled to a share iu tliat of the co- 
parcener who died pendente tile, and that the decree 
appealed from ought to be varied accordingly. ,Sa- 
KiiAKAir .H1 ux.U)ev HAxax: r. Haki JCkisiixv jDaa'oe 
[L L. E., 6 Bom., U3 

203. Power to vary decree as 

made in the lower Conrt— Decree confined, to 
rights in issue hetween parties — S. 565 of the 
Code of Cicil Procedure, 1S77 . — After the trial of 
issues raising the question whether the plaintiff 
was, or the defemlauts were, entitled to zamindari 
rights in ceitahi inehals, a decree was made aflirming 
tiro title of tiro plaiutiff, the eviilenco in support of 
the defendant’s case being discredited, auil the latter 
were declared by the decree to be tho “plaintiff’s 
under-temirc-holders of the said nrclials." Tliis was 
mollified on appeal by the decliuatiim that “the dc- 
fendrnts arc patniilai-s of tho same mouzalis.” lleld 
tliat it was unnecessary on this appeal to consider 
whetiier the Appellate Court was right iu its conclu- 
sion tliat the dcfeuibints were patnidaw ; because, 
upon the case which had been set up for the 
defcndaut.s, and upon tlie issues framed and tried 
iu tlie lower Court, tho Appellate Court could 
not properly make such a declaration : tho defendants 
could not be iu a better prsitiou than they would 
have been in Iwd they claimed to be iiatnidars, in 
which case an issue ns to that title would have been 
framed and tried. S. 505 of Act -X of 1877 does 
oiot enable an Appellate Court to declare a right 
\ faa-our of one of tho parties, where uo issue has 
Nil fixed on tho point, and tlie right has not been 
UP iu the lower Court. OEnciAL TmJSlEE op 
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DIGEST OF CASES. 
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AFPCLLATH COUPT — 

7. oujEcrrioxa taken* for first tuie 
ON APPEAL— 

cb]cctimi to b« takea 4ad hftd oTcrruIed it. tlie tligh 
Ccart ftlbwcd it to bo nitcd in ipceUl and, 

boing cf opinion tbit it wu 4 Tilid objwtusii re* 
vmed tbo dcciiion of the Court bcluv, DixnkTil, 
PABlSfUriE r, St7XE51>SlSATn BOT 

[3 B. I., a, A. a, 73 note: 10W.a,TI 

Q06. Flea souglit to be rained 

that was not taken in the memorandtim of 
appeal— Ctttl Troeidtiri Codtt *• 5J2.— S. &12 of 
the Code of Citil l^rcecdure wm intended to confer 
Dp n tbe Conrt a power excreUeable by it alone t 
>t waa not intended to enable an appellant to take 
tie rcipoodent by turprlie by urging matter of which 
he had no noUce. Basemiua r. SiTAltitc 

[L li. a, 13 AIL, 381 

203. Objeetloa to procedure.— 

The error* of prccednre of the Conrt cf firat initanee 
are net to be remedied when they hare net been 
made a ground of complaint before tbo lower Appel* 
late Omtt. Axestrr CBatroiu Alccnopinora r. 

uioAtunDiit , . saaa, Ap., 38 

OsooioopCnmsBMoOEEMStr.HBEBa Moaet 
Poem UW.a,418 


to be taken la i^lal appeal. Ninarratf Oaee 
Csowssnr e, Bosomtt CaowDonutx 

[3D. a a. A. On 271 

20a — Util that a 

freih gronnd eonld net be taken hi appeal which had 
not been taken beUw, th‘ vgh biac>I uia n a Full 
Bench ruling. KaeiuccDi Kui:(DK4r r. Nanis 
All . 2aaa.A,C,208: UW.a,X04 
But «<« Urii r. AIosmsoonncEK A llr^o 

[21 w. a, 0 

Boeouius Bioasaa r. Ktusn CarKnaaMo* 
ioounia 21 W. a, 73 


200. ' Obieclioa basodoa point 

of law— Seecod «ppeal . — An objcrti-n baced ui>ria 
a p.lnt rf law may be made ii aecend appeal, pro* 
Tided it doea n<t Intilre lb taking cf any additl’-nal 
eridence on mattei* ef duj-uted fact*. (Urparra 
r. Gixitumrra . . I. a a, 10 Bom.. 331 

210. ■ Now polut~D»Vreti«» ff 

Ccarf.— On orcond appeal the appillaot lii^nld net 
be all. wed to raiee an enbnly new pubt, if it >• one 
for the right ditermbathn cf which it ia nceoaaary to 
go into cridenee which haa mt been piodocitl in 
the L wcT Cuurta, 1 r unleaa it la a pora p> bt of law 
gebg LdU the ^nralln of tlie ]ari*Jirti n of (be 
Kwrr Cunrte and rapable cf being detcnuined wiib.nt 
the eeaiidentloa of any eridenee ether than that on 
the rcoLrdi and eren if it fall wiihb the above 
fxeeptbn, it la partly diacnlkinary with tbe Ceoit 
whether to eooudtr it or m-C Fakir Cuasp 
A ccRiEASt r. Axerna CxrvniR IliirrTArKAiMi 

[L U a, 1 1 CaL, ^ 


APFUIiliATB COUDT— coafiaaeA 
7. OBJECTIONS TAKEN FOB FIRST TIME 
ON APraiL— coa/iaaed. 


211. ObJcctloQ which. If token, 

might have been cured.— An objection which, 
it taken, might hare been cured, and which haa net 
been taken in the Court below, cannot be taken In 
the Conrt of appea Bursu Bass Pakskt r. 
biuua Sooxnxnr Dzbu 

[O W. a, P. a, 13 : 3 Koora’a I. A., 229 

212. Objection taken too lata. — 

A punt not taken in cither of tbe lower Conrta waa 
diaalloned aa being too late whin taken fir the &nt 
time at the beanng cf the ipccial appeal. Mauasaji 
r. Vtaseaai Goriin> I. a a, 1 Bom., 187 

RAxmAi Sases PiTrAssjux r. ArrA 

[13 Bom., 13 


Cbckoei CncBX Rot r. Ram Coouab Drrr 

[7 W. a,t413 

Bd!>sib Liu r. AoLisn AnsAX 

[22 W. a, 662 

212 Allowing objacllons.— The 

High Conrt allowed cbjecUooi to be taken by a 
defendant whieh Lad not been taken b either cf 
ibe louer Couria Bucsax Cuaxvba Suomi r 

IUMSTAI SUAUA^TA 

[6 a a a, Ap.. 63 :.u w. a, es 


Ramtaiue Karati r Diaaiats Massai 

rraaa, is« 

24 \ 7 .a. 414 nets 


224. Objoctioa apparaut on 

ploodingf.— Ibo Hvh 0 urt can na>e and adjudi* 
cate upon rerUin pobta in iperial apiaat. when they 
are apparcDt on tlie face if the plradmga, eirn 
t^ogb the )<a(tlea to the auit are aileiit. ExaIT 
Iloacrix e. KrBSiMoo.TiiBA . . 3W. a, 40 

216. * Objection ioTolTlDg point 

of mizod law ami fact — S*eonJ apptol ~Aa 
objertiun biohing a pibt cf law at well aa cf fad. 
if not takin b tlie Cunrt beluw. cannot bo enUrtabed 
in eecond appial. Vaiami IIarouai r Liiin 
Aeou . Z. a a, 0 Bom., 286 

210. Question of mixed law 

and fact raUod for flrat llmo in Appellate 
Court— Oirrdioa talt» fur /Iril Itn* om appeal, 
— Srnhle— tVhen a i^nritKa railed Itef'r# (be Ap- 
pi Hate Cuurt ii a miird me <f law and fact, and 
one which waa not railed bfrre the Court cf fint 
bitanre. it iadoultful whitbr IW Appellate Court 
ahooid allt w it to be raiaed. Umoao itiai r. JIaho* 
MRS OcuABl • L a a. 27 Colo., 206 
[4 a W. N., 70 

217. ■ — Objection not taken on 

croei'Sppoal— HenaaJ.— An objMtkn uit taken 
in maa-Bppeal before the hiwir Appellate Couit. 
canal be taken b •{■rcial apnali but if (he rate 
be rrmanded fir new trial, auch ub;<ctKn may then 
be taken behre tbe Curt <f Cnt batoarc. Drt* 
uamaM Ror r. Nario-i Dab 

[3 a a a, A. c. 264 

BoosaA&AU Rot r. Nraoiison Dri 

[11 W. a, 134 
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APPEIiIiATE COTTET — continued. 

7. OBJECTIONS TAKEN POE PIEST TIME 
ON APPEAL — continued. 

218. Omission to prefer appeal 

against remand order — Oljection to its legality 
on special appeal. — ^The omission of a party to prefer 
an appeal against an order of remand does not pre- 
clude Mm from questioning its legality when it comes 
up in special appeal from the subsequent decision 
passed after remand. Maqaeam Ojha d. NiIiMOnee 
SmanDEO . . . ' . 13B.Ii.B„198 

[21 W. K., 326 

219. Objection taken but not 

pressed. — ^Where an objection taken in the grounds 
of appeal is not pressed at the hearing of the case, it 
cannot be raised again in special appeal. Nobo- 
EEISTO SiBOAB U. KaBAOHAKD DOSS 

[12 W. B., 470 

SOOEJO Zaot Banebjee o. Keisto Kishoee 
P oDDAE .... 14 "W. B„ 423 

220. "Want of opportunity to 

raise objection. — A defendant is entitled to take 
in the Appellate Court an objection which he had no 
opportunity of taking until the case was heard in 
appeal. Lowa Jha v. Bisseshue Sinoh 

[11 W. B., 6 

221. Objection by pro formS 

defendant. — A _ pro formd defendant cannot be 
allowed to raise in appeal objections which he neg- 
lected to raise in the suit. DEOitEENirNmrN Eor «. 
Kaiiee Peeshad . . W. B., 1864, Mis., 34 

As to taking objections for the first time, see also 
Maoteotdeee Ahmed u. Eam Chakd 

[2 B. L. B., A. C., 341 

Naimudda Jowaedae V. Scott Monoeieef 

[3 B. L. B., A. C., 283 

Neemoddee Jowaedae v. Monoeieff 

[12 W. B., 140 

Nanoo Eot «. Jhoomdoe Labe Dass 

[12 B. L. B., 292 note : 18 W. B,, 376 

Gohe Kishoee Dhtt v. Ahbtje 

[22 W. E., 489 

Sheo Gobind Kawdt V. Abhat Naeain 
Sinoh . . . . 5 B. L. B., Ap., 17 

(5) Speciad Cases. 

222. — Adoption — Objection to in- 

valid adoption. — An objection (that an adoption was 
invalid, because the party adopted was the eldest son 
of his natural father) was rejected in special appeal, 
because not urged in the lower Courts at any stage 
of the trial, and not specifically taken in the petition 
of special appeal. Jot Taea Dosseb Chowdeain 
V. Eot Chdndeb Ghosb . . 1 "W. B, 136 

223. Omission of 

performance of ceremonies. — Sield that, as no ob- 
jection to the omission of any of the usual ceremonies 
of adoption or to the age of the adopted son was 
taken before the lov/er Court, its decision was not 
open to those objections when taken on appeal. 
Dhetao Singh v. Kaeuk Singh , 1 Agra, 31 


APPELLATE COURT— continued. 

7. OBJECTIONS TAKEN FOR FIRST TIME 
ON APPEAL — continned.- 

224. — Objection to share taken 

on adoption — Objection on appeal to extent of 
share awarded to adopted son. — In a. suit by an 
adopted son to recover • his ■ share in his adoptive 
father’s estate, a son having been bom to the adoptive 
father subsequently to the plaintiffs adoption, the 
Court of first instance awardedj the plaintiff a fourth 

, share of the property in dispute. The defendant 
appealed to the District , Court, but in appeal raised 
no question as to the extent of the share awarded to 
the plaintiff. On second appeal to the High Court, 
it was contended that, in any event, the plaintiff was 
only entitled to a fifth share. ' Seld that, under the 
circumstances and having regard to the nature of the 
question, the point might be taken in second appeal 
on behalf of the defendant, and the High Court 
varied the decree by awarding the plaintiff a fifth 
share instead of a fourth share, but ordmedi the ap- 
pellant (defendant) to bear his own costs of the appeal. 
Gibiafa V. Ningafa . L L. B., 17 Bom., 100 

225. Alienation — Alienation by 

member of MiiaJcsharafamily — Invalidity of alien- 
ation — Proof of consideration. — A father having 
executed a deed conveying- certain ancestral property 
to two persons (J) and JB), who alienated it to several 
others, Ms son sued to have the conveyances by Z> 
and P set aside on the ground that the deed given 
by the father was benami, and .that P and S 
never had possession. The suit- was dismissed by 
both the lower Courts. Seld that, as plaintiff went 
to trial in the Courts below upon one issue only, vis., 
whether D and P were ever really in occupation, ,ho 
was not entitled in special appeal to complain that 
evidence had not been taken as to the passing of con- 
sideration-money. PCeld that, as no issue was raised 
in the lower Courts which could haVe been the found- 
ation for a declaration of right, the non-decision of a 
claim to such a declaration could not be made a ground 
of special appeal. Seld that where the question 
whether the alienation of certain property by the 
father -without the son’s, consent was valid under the 
Mitakshara law was not raised in the lower Courts, 
such invalidity could not be admitted as a ground of 
objection in special appeal, for it necessarily involved 
an issue of fact. Pheiag Dutt v. Beojo Koonwab 

[9 -W. B., 503 

Bbnode Patnaik V. ' Dotanidhbe Bhlmoe 
Singh 9 "W. B., 493 

226. Appeal — Objection that no 

appeal lies. — ^The High Court refused to enteftairi 
an objection (not taken till the close of the appellant’s 
argument) that, the amount in appeal being less than 
B5,000, no appeal would lie. Chhndbb Nath Mis- 
ses V. SiEDAB Khan . . 18 W. E., 218 

227. ' Attachment— Jjti'ffiZfdtVy of 

attachment. — An objection that an attachment under 
3. 240 of Act VIII of 1859 was invalid, because 
the formalities required by s. 239 had not been 
complied with, was not allowed to be taken on appeal, , 
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APPELLATE COimT-eon/i«.<rf. 

7. 0DJECTI0K3 TAKEN FOU FIRST TIME 
ON APPEAL — eotltnued. 
it not h*rbg been nUeJ in tbo Courtf below. Rix* 
Xiuavk Das Sersowix c. Sunmcsissi liuxni 

tLE.B.,0Calc.,12d 
228.——— Award— Oi^ee/to» tAa/ arfii* 
iratort had na poKtr to adtniaultr oHorthatnuual 
oath . — Wlicre on » reference to arbitr&tlon tbe Mbi* 
tretoie bad made an award fonoJed on the crtdmce 


APPELLATE COtmT-re»/;».erf. 

7. ORJECrriONS TAKEN FOR FIRST TIME 
OX AITEAL— 

and to wbirh tiie pUlnlliT. her a'4). wai cntUlcd aficr 
her Jralli. tVUIe ibe vai »til! litln.;, the ]>laliitd{ 
filed tbls *ait, ]>Ta} mg tbat Ibe will nugbt be declared 
inralid. The dcfesdijitf were the teatatris and ilirM 
who took tmJer tbe will. VVlnle the nit wae 
pending, the teelalrix died. Tlio Snberdinate Jndge 
iwaaid a decree in plaiutdra farour, and declared the 
will iniaild. The defendacte ap]>mted, and con* 
UnAd for the Cnt time in apt>eal till tbe allmliona 
in tbe plaiot, t«z., that tlio will waa in their farijnr. 


E refetred in the lower Courti, and wai ihjI to be fennd 
I the uemorandum of ipccial appeal. Wauctxa 
r. OnriAxc Au . , L E-, 1 AIL, 635 

229, - ' ■ ' Oijtelicu la 

raUdily tjf airord.— Where objccUon to the lalld* 
itjr of the award on the ground that it wat made 
t«;ond the time allowed was net taken by theAfcn* 
dant in the fint Court)— hfetd tlut he a ae not thereby 
eetopped from railing the ob]cction for the firet time 
in appeal) inumueb ae it wae not ihuwu that in the 
firit Court he wae aware of Iho defect, or bad done 
anything to imply comoit to citcculoa of the time. 
Cflctu ATar. ilas( Rjuc 

CL L. XL, 8 AIL. 548 
230. ^ CoTorturo— r/eo ^ cerer* 

fare— E^ecwti'oa ^ deeret . — The pica of coverture 
net allowed to bo niicd agaloit.a decroc-L'Idcr. b«> 
cauM not taken when ilio tlrit eonght to aecute the 
decree. Kisurc. Duxox 

[lN.W.,Ed.ia73,24a 

23L — ^ Custom— O bj oet iom at to 

riMtoM apaUit taten/earr.— In a luit by a llindu 
widow for poteciaiiin and diclanti'^n of iilUv— J/ef«f 
that defendant cunld not bv allowed to come in and 
urge for the fint lime on ai’|ical that> by a family 
ruitom or kouUeliar. feuau* were excluded fnm 
tnhenting. DoouoA rnssuin St>cii r. DooBoa 
KooniraBEi 

[13 W. R, 10: 0 IL L. n.. 300 ooto 

232. — Eamagos, filo&suro of— 

ilodt o/ eafewfat fea <if«/a«a<»y#».—y/W«f that, a* the 
Afrndant had made no objectk.u to tlm tnanwr iu 
wlueh tbe plahtiS Lad raiculaUd dauagia in the 
Court! biluw. the cjutwlLn could m-t be gone uto on 
•peclal appeal. AIcDoMXji r. UaraBiii Itor 

[3 B. L. R, A m 28 : U W. R, 371 
233. - Bocroo, Form of.— An 

ik'n ae to tbe form if a deerre m t alWwid to Iw 
taken In tbe tint time <n ipirial eppeaL Moacisrs 
Unin bison r. MiTnooiurcunaii 

[3W.R, 010 

23.1, ■■ Dofonco not rnliod la tbo 

lower Court— Deelaxatorr doeroe. Suit for 
— 0&;retioa <e df^larotcrt dtfTtt,~B J, a llinda 
aitluW, ma>le awdl dupiung ct pnpcrty.if wbkb 
under an award ihe had only tbe cm deru^ brr life. 



^e« DouBXT'lltrmuji Tsasisa CoBroBiitox r. 
SuiTD . L la R, 17 Xkim., 107 


230. I — ■ ■ Enhaoeomont— Tl'atrer r/ 
eigeetiea.— In a niit for inhancimint of rent, wbere 
Afaidant pleaded DeDgsl Aet Vltl if IbC!). a 4. 
plaiatiil Kurred in both tbe Lwer Court* to a rhitte* 


• It •'•III 

« ' t . ‘ I • I' •! 

1»gaanip r. LilLa DlSU Ft&tIUll 

[24 W. R, 430 


230. - - Srrne* r/ ae> 

fier.— In a luit for enhaarrment tf rait it was 
objeetidoi) belialf <f Ibo Jifcndantin iptcial appiwl 
tb^ lertlee of notice bad mt tern tirorcA Ihld 
tbe queitluD wia ine of fact, and tbe objretiou <iurbt. 
tbmfonv to ha>e bctu takin m tbe Court if fint 
initasec. DruaiXB r. Cmu biaou 

[S a L. R. An.. 44 
13 W. R. 402 

237. Oijttticn ta 

matt of aifie* rwleaerara/,— An ibjtxtl-n that 

DO Kltce of (nliaurimint bad been MmA tboagU 
not taktu in tbe Court Ulow, was allowed to be taken 
en srpenL TitEEUKB Runas r. lUv Kunr't 

I.AU, low. a, 71 

Uut nri a trehmeal '.bJictUi to the funa c f netlrc. 
SuBEB Corari. Mcmes t. DwasExsaTU haix 

[15 W. R, 020 
Soaiu SooxnrBEB Dedu t. DxeiVuarBEi Deou 
[ 21 W. R, 3C3 
tbmgh ttt tVooua CacEx Drrr r. Uaiiii 
CocxusbDoib . . . 17W. R, 33 

Rax R inix tlnois r. I’BiirEEo Nam IlntT* 
TaciiaUEB . . . 20 W. R. 203 

238. I I 

(/rataaeriieaf. — IVlwre a u lice if luLaner. 

ment. tUmsb Inf.rmal, wai lufiUiint Ui bfma the 
ralyat of the landL id’i lLt«iU.a to iserrate the rruX 
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APPELLATE COUBT—coitihued. 

7, OBJECTIONS TAKEN EOR PIEST TIME 
ON APPEAL — continued^ 
to tlie rates paid for similar lands in places adjacent, 
and the notice was accepted by the raiyat, and treated 
by him in the lower Court as a notice under cl. 1, 
B. 17, Act X of 1859, it was hdd that the informality 
could not be objected to for the first time iu the 
High Com-t in special appeal. Kasheenath Deb 
V. Shibessitbee Dbbia . . 8 W. R., 608 

239. Suit to contest 

enhancement — Irrigation expenses. — Meld that in a 
suit for enhancement the plea of increased expense on 
account of irrigation cannot be admitted for the first 
time in special appeal. Kunchcn Smas v. Sheoeaj 

(1 Agra, Bev., 7 

240. Objection not 

taken before as being unnecessary . — A suit for en- 
hancement of rent was defended on two grounds, the 
first of which was overruled, but the second suc- 
ceeded, and the suit was dismissed. Plaintiff ap- 
pealed, and the second ground having been over- 
ruled in appeal, the respondent (defendaut)_ ^ain 
put forward the objection which had been' over- 
ruled ^y the first Court. Held that, under the cir- 
cumstances, it was not too late for him to take that 
objection. Taeee Mahtoon v. Eam .Sahot SiNCtH 

[25 W. B., UO 

241. Evidence — Time for objee- 

j iion to evidence. — ^It is the duty of the party who 

wishes to object to evidence to object in the first 
instance, and not to delay doing so until the case is 
before the High Court in special appeair' Seeiue 
PBBSHAD MIXTEB V. JtTNlIEJOY MraiicK 

[12 W. R, 244 

242. Objections to 

evidence as not being the best. — Objections to evidence 
as not being the bert evidence should not be allowed 
to be taken on special appeal. Atudh Behabek 
Snran v. Rah Raj Tewabbb . 18 W. R, 105 

Loohtjb Singh v. Hes Nabain Singh 

[24 W, B.,232 

243. Objection to 

mode of recording evidence. — ^The objection that the 
depositions of the witnesses were not taken in the 
manner prescribed by the Code of Civil Procedure, 
hut only notes of the evidence, is not one which can 
be taken in special appeal. LaeIi JIahosied v. Pebe 
Nveve 18 W. E., 112 

244. — - I) oenments, 

(hough inadmissible, admitted in first Court by eoti' 
sent — Documents not objected to in first Court — j 
Appeal. — Judgments not inter partes, though not i 
conclusive as res judicata, are admissible in evidence | 
under s. 13 of the Evidence Act (I of 1873) to show 
the conduct of the parties, or particular instances of 
the exorcise of a right, or admissions made by the 
parties or their predecessors iu title, or to identify 
property, or to show how it has been previously dealt 
with. Where parties to a suit, iu order to save delay 
or expense or for any other reason, have agreed or not 
objected to the admission of certain evidence given 
iu some foniier proceedings, although it is not strictly ' 


APPELLATE COURT — continued, 

7. OBJECTIONS TAKEN FOR FIRST TIME 
ON APPEAL — continued, 

admissible, and the first Court has allowed this to be 
done, it is not open to the Appellate Court to take 
objection to such a procedure and exclude the evidence . 
Lahshxcan Gotind V. AiiEi® Goeae 

[L L. R, 24 Bom., 691 

245. — Objection as to 

admissibility of evidence. — It being objected in 
special appeal tmit the decision of the lower Appellate 
Court was based on documents which were neither 
admissible as legal evidence nor had any bearing on 
the point to be decided, — Held that, though the 
objection to the admissibility of the evidence ought 
to have been taken in the Court in which the evidence 
was tendered, yet coming in such a shape as it did, it 
could not be got over. Held also (Mitiee, I., dis- 
seniienie) that, as defendant has succeeded in special 

I appeal on an objection wHcb he should have taken 
I before,.he ought to pay his own costs iu this .appeal, 
even should he succeed ultimately (the case being 
remanded) j and that it is not the exclusive duty of a 
001114 , but that of pleaders also, to see whether evi- 
dence tendered is legally admissible. MtrNBAKHUN 
Roy V. JuQQTJT Doss . . 10 W. R, 124 

246. — Objection as to 

admissibility of evidence. — ^The reception of papers 
and documents by the lower Appellate Court, unless 
objected to at the time, cannot .be made a ground of , 
special appeal. Rash Behaei Singh v. Nabayi 
PoDHAE . , . S B. L. R, A. C., 99 

[11 W. B., 466 

247. Objection as to 

admissibility of evidence. — ^Where no objection had 
been taken as to the admissibility of documentary 
evidence, — vis., a decree and other proceedings in 
regard to that decree, which had been made use of by 
the opposite party,— an Appellate Court has no juris- 
diction to exclude it. Where defendant allows, with- 
out objection, a purchaser of a plaintiff’s interest 
in the suit to substitute his name ou the record under 
an order of Court, he cannot afterwarde contend that 
the suit is thereby abated. Bib Chanuba Roy 
Mahabattee V. Bansi Dhab Roy Mahabatteb 

[3B.L.B.,A. C„ 214 

248. JBvidence re- 

ceived mithout objection. — Where a deposition made 
in another suit, to which special appellant was not a 
party, was admitted and used by the first Court 
without any objection on the part of the special 
appellant, it was held that he could not be allowed to 
object to it in special appeal. Where the lower Ap- 
pellate Court's judgment is good, and its adjudica- 
tion of a plaintiff’s right has been based on a sound 
principle, the High Court will not allow a new point 
to be taken in special appeal which was not taken in 
either of the Courts below. Wazeeb Jejladae r. 
Node Am . ... 12 W. E., 33 

249. — Objection to vali- 

dity of document. — Before an objection to the validity 
of a document filed as evideuce iu a case can be ad- 
mitted as It ground of spcciai appeal, it must be shown 
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APPEIXATB COUBT— cen^uiijrf. 

7. OU4ECTIOXS TAKEN' POtt FIRS>T TIME 
OX AI>PEAL-«o«<i»«i. 
to lurs bcca nudt tt ercr; ktsge ia tbe Ccnrti below. 
JoiEiinKV Mooeebjeb e. UUKiinxx Moosziucz 
[12 W. B.. 315 
260. VPLtTe a put/ 



APPEIiLATE COnilT— eon/iaoei. 

7. OBJECTION'S TAKEN' POU PIRST TIME 
ON APPEAL— ec'WiaBft/. 

250. ■ ■ — — Objoctioa that documont 
ia improperly stampod.— Tbo pUiattil »p* 
pealed to the Jodgo ajniut a of Lie tsit. 

who Krersed the deeUioa at (ho C^ort heW, enJ 
gate iho pUlstlS a decree. Tbe defendant there* 
npoo appealed to the Ili^b (3ouit on tbe pi^uod (Let 
a doeomeot bad bwa admitted la etldtncc In tapp<(t 
of the plalntiiTe eaae, wbich did net bear a preiicr 
(tamp. Jltld that tbe defemlatit. baring omitted to 
talca the objectioQ befure tbe Jndge. could not 
appeal oa tbia croosA Riwbbbu Lu, r. Anirccn 
Sison 2£anh.,207:2nay,143 


r. TkakokovV* DasEB ll\V.lL,3oi 

263. — E ex d erne* 

xerenyly reetxvtd wiiAoal eiieedea.— Objectioa aa 
to reception of etidcnca not Mfore objected to dia* 
allowed on ipeclal appeal. QoDtn Joakdab r. 

Mbaks 10W.R,60 

BcoBooma PzBitus r. Ucbh Morckt 

ClOW.Zl.,37 

CUABII Stvou r. BXIUAEI Txvi&M 

C10W.B..81 

AlPxsodwryniiA Noebt Smoa 

[34W.il, 200 

Abab Motua f. Uiu< . ,10 W. B.. 130 

Kjiaiv KiMixta Boaeia e. Ram Csnmzs 
MmsB .... 13 W, IL. 13 

Pbotaf Cnrjmu Bobooab c. Cou-xctob or 
GOWAXFABA . . • . 83 W. IL, 210 

253. — ■- Objoctlon to unrosiatorod 

documont— Jle^ofor apftel.—Utld Uat tbe 
Coatt U bound in regular appeal to entertaia an 
objeclko that a document b inralid for want of re* 
gittrallon, cren though no objection ma/ bare been 
railed to >ta admuiibilily la the Court below* 
Baiawa Gcbbaiawa r. Kaikafa 

[L lo IL, 3 Bom.. 480 

354. i/eldUut.aitba 

plea at to tbe InadmUiibllitj of a ducument at eridesew 
U T want of regiitratioti waa not ipccUlljT lalen la tbe 
Court beW. it could not be allowed la a ipeclal ip* 
peal. Quia CuAXCBA Rot CaowpiT e. Abiwa 
kaAtca . 3 B. L. IL, Ap, 131 



tUOApATUCA^OlCSrOOSlAQa . lOW.B.,^ 


268. BeAtsAl to oxiimlno wit- 

Oessos.— A Court ct fint iutaace, belai; lAtii* 
Aed that plalntdTi cate ccnld not i* eitablubeil 
tefnud to esAjnlae defendAUt'e witneaMa. Tbe lower 
AjppcUate Court, diffning from tba Muntif, gave 

^ 111111 a decree. Jltld UiAt. altbcuEb tbe Munaif 
ermai((cda great Irregularity, (till, m (bat point 
*aa sot railed in tbe lower Appollata Court, it could 
not be Ukm ia ipteial app^aL Goosce Dai* 
Asbooux r. POBAB Mm>ii 13 W. Bh Sdd 

260. An objeettoa 

that tba Court bad rtfuKd to rsaaiua wUuetiea. if 
not brouebt before the Appeal Court, cannot be tailed 
oo iprelal appeal. Ojbab Siaon r CurVAirB 

Mabtco 1BW.IL,87 

200. ' It U Uo lata to 

mala aa objretka. for tba £nt time la iccoad apical, 
that a fcriala wilaeee, for wheae ciidenea no apflica* 
tioB had bees made ia tbe Couita bduw, ougbt to bara 
berauamiord by tba Appellate Coaih Soxatuzzn* 
asa r^ SrsnasJUiLUJ . L la ZL, 0 Bom., 524 
20L .. Bsfu«Bl to take ewidonco. 

— -tVlsera tba Court rtfuiea to tako crUenea olftrrd, 
that fact ibonld ba mada tba ctound of regular 
appeal, and not dnt letup in ipeeul apptaL Laua 
uzBcinis r. Sszo Ouoouac bizao 

[3 K. W., 200 

202, -LBzacuUoa of doereo— 

<lf errea/toB— Di«err(>Mi CewW.— ^Vbea tba 

moda of ccccntlon Kii aU been ipcciAeally objected to 
in tba Court below, Uit High Ccurt will ma Interfere. 
Diraszavara Daai Britra* e. L’jrxAna Cnran 


Dai W. IL. 318 

303;. Oi;ert.c* (iof 


dtertt eemeol 1* uteeltd <a perri<7«i.— A decTta 
caanot bo eucatcii U air)ua parti, but •here it wia 
objected for Iba drit tlM in lectwid arpral that a 
peraofi aeeVlng riecutiJO of a prrtAci ef dtrrta wii 
mt entitled to rzecuUm. tba High Cc«rt rtfuied to 
allow the objtcUm. GoosexSaaoTr D*7]rsTinrm 
Koeb 7aB.lL.U7 
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appellate COtTRT— 

7. OBJEC'i'IOiV.S TAKEN FOR FIRST TDIE 
GN APPEAL — Continued. 

^ Eojrui of suit'-" Jia£/ra5 Jjocal 
Moards Act (Miidrnc Act V of ISSl), j. 37.— An 
objectiou tliiit the suit wus not properly fniined was 
not nllowcd to bo tnken for tbu llrat time on second 
appeal in a miit brought under the Afadnis Local 
Bojirds Act. PKKsnJK.'iT OV THE TAKUK DoAUI) r. 
Nailu'akah . . . I. L. R, 16 Mad., 317 

265. Eraud — Omission to allege 

fraud.— J[eld that defeudaut could not bo allow'cd 
in special pppciil to] object tkit |tho lou-yr Court bud 
not doteriuiucd the loud Jidesot plaintiff's purchase, 
unless bo (dcfoiubint) luid not only alleged fniud, but 
shown tho way in which tlio fnuid was intended to 
be carried out. Roikuhto Nath Sett r. Rassicic 
Lali, Buuiioxo . . .low. R,"331 

266. Quardiau — Ohjcction as to 

due appointment of guardian.— 'W’hero plaintiff 

claimed as his iahciitauce wluit had been sold to 
defendants by his mother to liquiilato debts duo by 
Hs lato father, it wsis held, first, that it was too lato 
in special appeal to raise doubts as to his mother 
having been plaintiff’s guardian wbcu the objection 
had not been taken below at any stage of tbe pro- 
ceedings. Koor. C^u^DEJi SttBiuu c. Rajuoy 

SOKMO>'A 10 W. R, 8 

267. Want of certifi- 

cate — Jraxim “ Omnia prcssuimadur rite esse acta.” 
— On a suggestion taken for the first time in .special 
appeal tliat a guardian luis not obtained a certilieate. 

It will not bo assumed for the purpose of reversing 
tho decree that such is tho case. It will be presumed 
rather that the proceedings iu the Court below bavo 
been regularly conducted until irregularity bo sbowiu 
TnosmuN v. Golab Rae . . 2 17. W., 89 

268. Issues — Omission to raise 

issues. — ^Whero appellant satisfies tbe Court that he 
has been substantially iujured by no issues being 
framed by the Judge prorious to his decision, effect 
will bo given to such objection. S.vn Koohduh 
Lali. r. Makhun Laihi I 

[1 17. W„ 168, EA 1873, 247 

269. Jurisdiction. — ^Tbo defendant 

objected to tho jurisdiction of tho fc-st Court, hut 
took no objectiou to the jurisdiction before the lower 
Appellate Court. Selil that objection to tho juris- 
diction was waived. MAHOitED HossEisr v. Akaea 
Naeatan Pab 

[2 B. L. R, Ap„ 42 : 18 W. R, 37 note 

HxniisH; CHUNDEa Rot v. PooaifA Sooih>ueek 
Debee , . . . .18 W. R, 35 

270. — Suit hrought in 

Court without jurisdiction — 2j.-W. JP. Sent Act, 
XVIII of 1S73, s. 206.— Aa the plaintiff’s claim, 
instituted iu the Civil Court to eject the defendant, 
a quondam tenant, and to recover mesne jirofits, could 
not be entertained in any suit in any Court, the 
provjBiona cf s. 206 of Act Xiail of 1373, that the 
objection that a suit was instituted in tbe wrong 
Coui-t shall not be entertained by tho Appellate Court, 
unless such objection was taken in the Court of first 
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7, OBJECTIONS TAKEN FOE FIRST TIME 
ON APPEAL — continued. 
instance, were not applicable. EAir-AcTAa Eai «. 
JAiniHNDi Ehab . . . 7 3sr. "W.jAB 

, : ■ Summarg suit 

for possession.— A and JJ obtained a decree, for 
possession of land against C. On their proceeding 
to cxcctttu then decree, J), was in possession, 
presented a petition to tbe Munsif, complaining that 
they were thereby attempting unlawfully to interfere 
with Ids possession. The case was tried, on remand 
from tho Judge, as a suit under the provisions of 
s. 229 of Act VIII of 1859. Held, per Jacksoh, J., 
that, as the decree-holder liad not complained that the 
oflicer of the Court had been obstructed or resisted by 
the claimant, the case did not fall within a. 229 of 
Act A' III of 1S59 j and, therefore, the Court had uot 
jurisdiction to take summary cognizauce of the case, 
i Per illTTEU, J . — This objection, taken for the first 
time on specnil appeal, did not affect the merits of 
the case or the jurisdiction of the Court. Bbhab 
Singh Ciiownay v. Behabi Labi. 

[1 B. L. R, A. C.. 208 : 10 AV. R, 318 

272. Objection to 

suit for mesne profits as being matter for execution 
— Civil Procedure Code (Act XIV of 18S2J, s. 244. 
— A landlord sued his tenant for arrears of rent, and 
obtained a decree for a certain amount and a declara- 
tion that, if the amount were not paid within fifteen 
days, the tenant should be ejected under s. 62, Act 
VlII of 1869. The amount was not paid, and 'the 
landlord executed the decree and obtained possession. 
The tenant appealed, and succeeded in getting the 
decree set aside, and the amount found due from him 
for arrears by the first Court was reduced' and a 
decree made, directmg that, if the reduced amount 
were uot paid within fifteen days, he should be 
ejected. He paid the amount found due by the 
Appellate Court within the fifteen days, and recovered 
possession of his holding. He then brought a suit in 
the MuusiPs Court to recover mesne profits lErom his 
landlord for the time he was in possession after the 
execution of the first Court’s decree. It wm. con- 
tended on second appeal that the suit wouU not lie, 
as the matter might and should have been determined 
in the execution department under s. 241 of the Civil 
Procedure Code. Seld that, as the suit was insti- 
tuted in the MunsiFs Court and the Munsif, under 
tho chcnmstances of the case, was the officer who, in 
tho first instance, would have had to determine, the 
matter in the execution department, there was at 
most only an error of procedure and no exercise of 
jurisdiction by tho Miinsif which he did not ppssess, 
aud that upon the authority of the decision in Fur- 
messuree Pershad Xarain Singh v. Janicee Kooer, 

19 TV. S; 90, this could not be made a ground^ of 
objection on appeal. Seld also tbat, the point being 
one that was not raised in the pleadings or 
either of the lower Courts, aud being a point which 
went exclusively to the jurisdiction of the Court, it 
could not be raised on second appeal^ AzizlJimiN 

Hossein V. Raiianggba Rot , on- 

[I. L. B., 14 Calc., 806 
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APPELLATE COUHT— 

7. OBJECTIONS TAKEN FOB PIBST TlilE 
ON APPEAL— <oa^iaK(^« 


[LlaE., 18HAd..413 


[LL. 1 L, 13 Eom., 4 a 4 


’ '[LL.B^*ijatAd., 3 B I 

375. — '—y.‘jr. p. Rrmi I 

wlelf'JJ/o/JSSJJ, *. SOtf.— U qJct •. 20 a club* ! 
K.<W. P. Bent Act. whm no cbjtciioa to tha jorit* 
dicUun WM ULca ia tLa fif*t Cocut, in obiccUon t« ! 
tbs iunadictkta U not tn b« cotertilnca la Um 
A ppuUto Goart. but Uta Jodge murt try tb« cim 
opoaUiaticU. ind applj tha Ucr ippUobU to ibiM 
ticti, Balt Sard* Adi T« D*h* Aarda OpodiM. 
7. A Pn S Ml; Sf!9t ipprorad. ^sao Lai> r. 
Sbso Pauio Mtia . L1<<B., 13 AU.»4^ 

270. QueaUoa cf judedicUon 

Ukoa foe Best Uaa oa appo&L— Aa «bjtc* 
Uoa to tba jerudictba of tbe Court miy b« tilea it 
lay lUga cf tha nil. ind tbe Court ia cot only 
ocapeleat, bat bouad to UAa aotlca of it la thi* 
ciM >t Tu Ulra lod illo«(<d on ippcil. ItlvcaOD 
Eous r. BuAVJi Eacui .L I* It. SO Bom., 80 
277. —■ JuriidlcUoa— j»ro* 

yorty vrcuyfy t»lt» |« rtK%l*o* of i*tr*o — Arwr- 
ali rail iroayit rirr* y/^rcdiay rtoald Aorairra 
ta tttcntxon- — ^Vb<Ta i auit for the rrcorrry of Unda 
Uken bjr tba dccrtc-boldrr lo ttccu cf bia deem bia 
baca bud not tnlie nodcr •.S-Vtoftba Gtil Prc<«. 
data Code, but tba init bid bm iaatltoUd in tba 
Court which bid Joriadictaa to txrcuto tba deemv 
tbapUiet tztay ba n^idod laia appluatioa to (bat 
CcMiit for (ktetauiiog tba qooaUoa wbclbar tba imda 
irt eoTcrad by tba dccrar, lod tba aslt do(« not 
tbmfon fiU ur want of juriadictico. i’araMaaaraa 
i'rrtiad A'aroia Siayi r. /oiJira Npocr. 13 IP*. S; 
SO, ind .diiraddia ifoaaaia t. itooMBayra Uoy, 
/. L. it. Ji Calc; 60S, rtfemd to ud follow^ 
JttlJ, ilao. tbit ta aacb i ciaa U ia incuenbeat npoa 
tba difrndint to nUa tba pie* of joriiSrtino in tl^ 
Court of firat iaatinee, tba i^ucatica being aol a para 
qucBtiwn cf iiv. bat • queatus wbicb wonid lA-pntd 
upcA facU Buio btiuiTi V. Shtuu Caeax 

iSxiri* . . . L L. 23 Calc, 463 

378, - Ohjoeti6» i*3m^ 

firdiriioa as (ta yroaod r/ wreay 

-^SmUt raiaatiaa Mt ( HI <f tSSSj, $. JJ,_TU 
llbib Court Add ibit it wia not it bb^y to aiUr* 
Uui la «bjt«tiun tLit tba ault wia Out wUbji tba 


iba ^urt bid no jniiadlctton to entertila tba auit la 
iba jJiinUSa bid net precioiuly ubed tba Collector 
to place them on tba regiaUn — Utli tbit tMa dr* 
enmaUnce nia not ncetaiiry to gira juriwbcticn, 
ilthengh it mUbt ba i roMoa for trcitbi; tba cnlt la 
pmoaturr. Tbat objection. ituwtrcT, Ling taben 
for tba drit time in accond ^pcad. wia diaiUowr'b 
Bflicul But c. Pinitr . L Xi IL. 19 Bom., 43 

380. KabulUt. Sait for— Fadara 

io proro eatt.—Vi'ha*, in isiwer to i nit for i 
kabniut It 1 apecified rent, defendant plodid in tba 
Court bilow, net tbit pUbtiff wis art rntitUil to 
toy libnibt it lib tut tbat be wia not cstitltd to a 
kibnbal It tba ntei ba cUiiocd '~ifdd tbat dtfea. 
daat could net ba allnwaJtn apccial apncitto Uka 
idrifitagaof tba Pall Bmeb raling in OAofana 
J/aAciacd V. Jrsiat .Afi A’Aoa. B Z, J2„ Sap. Pof; 
974 , 10 ;r. B., r. B.. JJ, and lak Ar ibe autt to b« 
dimmed. Qaomi Au r. Aners Au 

[U W. n„ 105 

SSL ■ • . Padara (o nrora 

cow.— la a nit for i Labultat at la rnbancM ntr, 
tba Oort offirrt inalinea cure idicrta fur an unoont 
Ufa Iban tbat of tba claiua. No objcctiio aiatikca 
befora tba lowir ApptUita Court, tbit, under tba 
Pidl lUub ruling la OAolsn .IfiiAourd r, ^LhkI 
AH A'tea CAovdiry. B, Z, R; Smp I'ol„ 974i 
10 IT. B; F, B; 14, Iba nit vu lutia to ba <U». 
muacd. Tbia objcctino waa tako) for tbe iUiS tlma 
u> ipccial Bppnu. JIAd tbat tbe objeetka cvuld 
not ba (sUrtiuud. NUUirT AU r. UouuiX 
Caanpu Itor 

(3 Jb Zi XL, A. 0. 78: E W.B,. 430 
But ere Uiuis Au e. Amioonnax 

Cl B. Ii a. a XT, 14 : 10 W. IL, 313 

381 — - . Omuiiom to 

tbAtr pd/aA.— Tba lowir ApoclUta Court ougU 
art to bare cBlcrtiinnl tba oilrctkei of tba defin* 
dint tbit noputtib bid been Undindbifora tba IsftU 
tutUa of Iba nit. la tba objictloa bad bot b«a taken 
befure tba fint Court. Tut L*aa wia n>.t eawstUl 
to tba right ditmxdnatUa of tba nut upat tba 
Benia. Baauxiiu lUaair r. Citaxo llaiu 

QucTi OB.L.ll.,350 

281 ■' I Oaiaeiaw (a 

Ifwdtr potlol,— la 1 aoit Lr a lii-nljit lu UijKtkn 
eifiort M nWd on atSKil fir tba fint tla.a tUt 
a {hUib bad wt teen tendmd. Docaoi Kaxt 
l{C£00)isaX r. BUUiiira Dm CaowcBcay 

CW.n.,1684. Act X, 44 
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APPELLATE COVRT— continued. 

7. OBJECTIONS TAKEN POR PIRST TIME 
ON APPEAL — continued, 

284. Landlord and tenant — Suit 

to haw pottah cancelled. — Where a plaintiff sued to 
have the defendants’ pottah cancelled on the ground of 
fraud, to restrain them from felling trees, and for 
a declaration that a certain shola ivas Government 
property, — Seld that, having failed to establish the 
grounds upon which relief was claimed, the plaintiff 
was not entitled to object on appeal, for the first 
time, that the defendants were merely tenants from 
year to year. SEOBETAny or State foe India o. 
Ndnja . . . . L L. B-, 6 Mad., 163 

285. Limitation — ^Possession . — 

Where a defendant in the lower Court pleaded limit- 
ation, but placed that issue upon the simple fact 
that he himself had possession for twelve years and 
upwards, which issue was found against him, — Seld 
that it was too late for the defendant in special 
appeal to object that that finding did not dispose of 
the issue of limitation. Krsio Mohdn EuBiroKAB 
ti. Noyan Taea Dosses . . lOW. Ii.,389 


286. Minority — 

night of member of family to alienate. — A plaintiff 
obtained a decree to set aside an alienation of ances- 
tral property effected by his father during his minor- 
ity. Defendant objected in special appeal, first, that 
the suit was barred by lapse of time since plaintiff 
attained his majority ; and, secondly, that, under the 
Mitakshara law, the father had a right to alienate a 
share of the property. Seld that, as the first cf 
these objections' was entirely a matter of fact, and as 
the second, though essentially a matter of law, went 
to the substance of the plaintiff’s claim, they should 
have been urged in the lower Courts, and could not 
be admitted for the first time in special appeal. 
Bekode Pptnaik V . Dovanidheb Bueeiob Singh 

[8 W. R., 403 


287. 


Settlement . — 


In the first Court an issue was raised whether or not 
the hearing of this suit was barred by the law of 
limitation. One of the grounds of appeal to the 
Judge was, that the Principal Sudder Ameen ought 
to have held the suit barred as regards the (haras 
under the special limitation of three years from the 
data of the Collector’s settlement. The J udge did 
not notice this ground in his judgment. The same 
ground of appeal was repeated in the special appeal 
to the High Court, hat that Court refused to enter- 
tain it, for the reason that it did not appear to have 
been raised in argument before the J udge or in the 
first Court. Raj Khnwae alias SEEOjnrBAT Kun- 

■WAE V . Indeejit Kdnwae . 

[6 B. L. E., 585: 13 W. B., 62 


288. — Guardian and 

Ward^ Minority. —A sued JS to recover possession 
of a hereditary jcte, of which he alleged he had been 
dispossessed by £ during his miucrity. £ raised the 
dcfeuce of limitation aud relinquishment by A’s 
grandmother and guar^n. The Muusif held that 
the suit waa not barred on the ground that it had 
been brought within three years from the date on 
wMch A had attained his majority, but decided 


APPELLATE COURT — continued. . 

7. OBJECTIONS TAKEN FOR FIRST TIME 
ON APPEAL — continued. 
against A on the merits. On appeal the question of 
limitation was not raised, but on the merits the 
Judge also found against A. On special appeal by 
A, £ took an objection under a. 348 of Act 
VIII of 1859 that A’a suit was barred. Seld that 
£ could not take the objection at that stage. 
KbdEENATH MooKEHJEE V . MATHUEANATH DtJTT 

[1 B. L. R., A. C., 17 : 10 W. R,, 69 

_ 289. Where an objec- 

tion that the suit was barred by limitation was not 
taken into ^ consideration by the lower Appellate 
Court, and in special appeal the facts necessary to 
support the plea of limitation were stated in the 
ground of appeal, but for another reason aud in 
another form than those for which it was raised 
before, the High Court allowed the objection to be 
taken and to prevail, and dismissed the suit. BiSSO- 
nath Suesta V . Shoodamookee 

[11 B. L. E., Ap., 1 : 20 W. E., 1 

200. — Setting aside 

ex'parte case. — A Muusif entertained a petition by 
a defendant under s. 119 of the Civil Procedure 
i Code, and set aside his former judgment given ea;» 
parte in favour of the plaintiff, and dismissed the 
plaintiff’s suit. The plaintiff, on appeal before the 
Judge, did not'-raise the objection that the Munsif 
ought not to have entertained the petition of the ■ 
defendant, as it bad not been presented in due time. 
It was hdd to be too late to raise the objection on 
special appeal. Bobo Khasu o. Jata Siedae 

[3 B. L. R., 78 : 16 W. E,, 316 

291. — — ■ Limitation . — 

Where the question of limitation was raised for the 
first time on second appeal, held that it could not 
he. decided against the plaintiff. Shitapa v. Dod 
Nagaya . . . L L. R., 11 Bom., 114 

292. Merger — Plea of merger . — 

A plea of merger cannot be raised for the first time 
in special appeal. KusTON v. Atkinson 

[11 ISr. E., 486 

293. ■■■ Misjoinder — Misjoinder of 

causes of action — Suit for arrears of rent — Separate 
leases.' — The Court refused to admit in special appeal 
the plea that the lessor should have instituted separate 
suits to recover the arrears of rent due on each lease, 
as it allowed the objection that the leases could not be 
declared forfeited for the aggregate of the arrears of 
rent and cesses due on both leases, but that the for- 
feiture of each lease was incurred iu respect of the 
arrears due on it, and that the lower Courts should 
have therefore determined and declared in their 
decrees what was the amount of orrear due in respect 
of rent and cesses on each lease separately. Goiabi 
Singh i?. Bai Nobjiah Chand . 6 IT. W., S42 

204. — — Misjoinder of 

causes of action. — An objection that the plaintiff has 
joined together causes of action which, by s. 44 of the 
Civil Procedure Code, may not bo joined together 
without leave first obtained, is taken too late for 
the first time in the Court of Appeal after the case 
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APPELU^TB COimT-co./.»«»c/. 

7. OBJECriOKS TAKKX FOU FlUST TIME 

UK AI’PHAL—c&ii/iiikoI. 

L»( b(e» fttrc^; heard on it« lardta Duon>iBA 
KBiao:<AJt Patel r. HAUcnAMini niiioTAT 

[L I* R, B Bom., BS4 
CC»E811 Pebiaq r. \VlU05 

IW. B., 1604, Act X.eO 

206 Ctril Pruett 


be Uken lu the Court nf fint iuttaiirr, and n>d tor the 
flr*t tinio on ajipcal. Wlure lucli an objrrtkm had 
Win raiaed for the fint time in appeal, (he High 
Court in immd appeal declined to cDtcrtaln it. Doe* 
A'n'filnafi I'altl r. JCanicAaedre Dhagtat, 
I. L, Jt., S Pea; BM, fellowod. Macia r. OcLZAU 
btyau . I L. R, 10 AR. ISO 

200. ■■■ — . I. I lIiyot»Jtr of 

^r/ie*.— M>a](indcr of partita la not an objection 
which can i>« allowed to W taken In iptcial appeaL 
.TtLECX CucxfEh CnccxEKBcnr r. MooDcit 
MooCJt Jooqii . . 12 ■^R, 604 

LAUMiROKEOr. PibbKcevb 18W. XU,lia 
LccBUSi DsrB PAtTtes r. Rcoooosob Stxon 
(24 W, R, 280 

207, ' — ■■ I if«/dthat,«reo 

if there had bcni a nli|«iadcr, the pica could not be 
nlijwed in aeooud appial, aa the defcodanta had not 
brm prejudiced. MatAOCBt OaBcstiU r. Kaba* 

tABA UtiBOun . • L !>■ R, S MnA., 069 

KtrJMOOPSEEff AuutD r. Zcuoobom 

pO W, R, 46 

ItAK Dotal Dctt r. lUu Doolal Deb 

[U W. R, 273 

TfUUA r. GOfAL RAt LIa R, 0 AU., 033' 
Cenlro SbiiEABT Rot CbQWsbbt r. Kitab* 
OODSklV Sl&LAB , . . .10 W. R, 49 

288. ■ " - — ' Hiijeto^rr of 

faut4i tf oeliee.— *Aa a gmcral rule, it an objectkei 
on the gronnd of mUjoinder of canaea (a pm^ end 
rarried to a dccUion in the fir«t Court, the UighConrt 
«U1, tTca upon apecial appeal, npon lu bclos 
aWirn to be wdl founded, giro the objeettw (bo bene* 
fit of it I but if it it ncA prtiieed and carried to a de« 


>li(.,,.ia I la I ....•■..aji 

(20W.R.420 

288. Oljfcften to Jo- 

ff%io*t modi a dcftadani 

aaa tuaJe ««• of the pUloUsa by Ibe euiarot of the 
&r»t Court and ept>cai(d aa out of (be plainUffa and 
Uik DO ot>JiCtkn until the caae csise up tu a]i(«al 
i[p>ul. lb« objrrtUu waa net allowfd (o be takm, 
Uaehal Dots Mmu r. PaoiAr CnrEScu llaa. 
BAB 12W.R.466 


APPELLATE COURT-eoahaard. 

7. ODJECTIOK9 TAKEK FOR FIRST TIME 
OK APPEAL— eoa/iaaed. 

300, — Notico of oaquiry— Treat 

of %ottet of enquiry ly At»tru.—K jndginrnt*d<b(or, 
who, whilo objecting Wfore the Jo Jge aa to what had 
been done by the Amecn in the enquiry aa to the 
nuine pnfila, taiacd no objection aa to the want of 
octice of the AmeiUt'a enquiry, waa net allowed to 
raiae the Utter objccthu on aj^pcil. SUABODi 
MOysB UcBtiosEE r, IVooaia Mo) e« Rcbvoees 

(8 W. R, 9 

30L - "I — Uotice i^ealo— O^rdica to 
fom of ooUeo of talt fi,r errrere of rt*t m%Jtt 
BfgaX Btyolatioo Till of JSIO. t. S.—Aa objec- 
ttoa to tW form of the notice of aale under a 8 of 
lUngal RrguliUon VIII of 1818 uat takm for the 
fir»t time in the ApntUte Court. Held that, aa a 
defect fatal to the uncle proceedtag apjuaxrd in the 
notice, the objictiori waa nnpeteully taken in that 
Court. J/oeuooillra r. Alakobtr I'trikad Sioyi, 
I. L. 9 Cale., CBB L. B., 10 I. A.. 25, dirtia* 
inriibrd. AniABTUjiKaAyRAtiAnrBr. Uasicrabb 
hlctcuBAB . . L L. R, 20 Calc., 60 

(I*. R, 10 L A„ 101 

303 — ' " Notico of •Ult—Oaai/noa to 

yire ooUtt of setina uadre #. 43, JVIie* AfU 1^ <f 
J$8f.— In A >Qit apainat a pollee effieer, the obJectloB 
tuider A 42, Act V of 18CI, that one mocth’a 
octice baa not been gim, muat be taken in the lower 
Courti if not taken then, it cannet be made a tmm&d 
of appeal. KabaIB Deeb TEWAStt r. lUM Dai« 
(8W,R,426 

303. ■■ -- ' ' - - — ■ — Hotxc* of ««•* 

agoytut J/eeirtpol Connutuaere— .Vcu;;»iBdrr of 
fvTly—Sfrt\ol oppeol— Jet XV tf JWJ, »» 2S, 
43. — The plea that no notice waa giren u required 
by a 43 eannet be takia fir the firat line in 
tpeda) apjwah Qawrt— ItTnlLCT a pita that the 
L«cal Qoarmmmt had not been made a party to a 
•nit againit a Munlcijal CoiumUtee In aceo^nee 
with a 29 can be takes fur the fint tine In 
•penal aj i'eal. MuzaciEAL CouMiTTEE Or Moaio* 
aaas r. CuATBi b»au . LL.^1AR,260 

304. Notico to quit.— An objec* 
liun aa b> the ncccatily of ncUce tn quit U osa 
which maybe taken on apeeia) appiaL PoDUC r. 
MaruATBAO Kabaiab Qadbe 

[L L. R, 18 Bom., 110 

306. . 5a 1 1 for 

e^ertauat.— Where nc4ic« to quit U a ncecacary part 
of piainUlTa litla b> eject, and when the ikiuea raued 
Uiequictho of plaintifTa right b> eject, and no jwuof 
wai girta of notice by plalutiiTA but so objecths 
waa takes to the want cf nuice by (he defindant 
until arctod appeal,— XTe/d that it waa cennUnt to 
the Court to cbUrtidn the objecthai In •tojod a). peal, 
hut tlwl the {lalnlill ihould Late lilcrty to nect tbt 
eibjerlits np^n the trial cf an iteue rtferred to the 
tuwcf Court upmi that poiii. Axnruji lUwrrAB 
r. SriBAXAnaB . . L L. R, 3 hUcL, 340 

300. Deaief tf 

leadferd** (>(le ikrwogkoot e«<e— 0(;eef>»« •• 
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APPELLATE COtrRT — continued. 

7. OBJECTIONS TAKEN POR FIRST TIME 
ON APPEAL — continued. 

ajpecial appeal that no notice to quit has been 
qiven, — Whero a tenant denies Lis landlord’s title 
and persists tlu’oug’liout in a voxatioiia and aggrea^ 
sivo course of conduct towards him, lie will not, 
in a suit for ejectment, bo allowed in special appeal 
to assert that ho has not been served with a notice to 
^it, that objection not having boon taken in the 
Courts below. Ram Nuppeb BnATTAOUAnJEA v. 
Dnoi. Gomkd Tmakoob , . 1 C. L. B., 431 

307. Parties — Suit by receiver in 

liis own name — JError in frame of suit. — WTioro the 
receiver of an estate, appointed by the High Court on 
its Original Side, received permission to bring a suit 
on behalf of tho parties interested in the estate, and 
brought tho suit in his own name, it was held that, 
though tho frame of tho suit was erroneous, yet tho 
error being ono of form only, and no objection on 
tho ground of that error having been taken in tho 
Court below, such objection could not bo allowed to 
prevail in tho Court of Appeal, which might amend 
tho proceedings without consent of tho parties inter- 
ested, or further notice of appeal. JtroauKifATn 
Pehshad Dctt V, Hog& . . 12 "W. B., 117 

308. — He feet of 

parties, Objection as to . — ^Whoro a decree for wasilat 
was given against tho manager of an unregistered 
trading company, and tho plea that tho company was 
not a corporate body, and therefore not liable without 
a disclosure of the names of tho parties constituting 
the eempany, was not taken until the execation 
stage , — Held that tho plea was a technical one, and 
taken too late to bo of any weight in a Court of 
equity. Tkipe n. Ntosino- Chundee Mittee 

nST. B-, 1804, Mis., 7 

809. Defect of 

parties. Objection as to — Per Peinsep, J . — ^Tho 
objection as to defect of parties after the case had 
passed through two Courts is not one affecting the 
merits of the case so as to bo a ground of special 
appeal. Bozdoeath Bag- v. Qeish Chukdee Eor 

[L L. E., 3 Calc., 20 

310. 'Non-joinder of 

parties — Misjoinder. — Held by Muttusami Atsau 
and BbANDT, JJ. (Kbenae, J., dissenting) — The 
objection as to non-joinder of parties is not essential, 
but merely formal, and weight should not be attached 
to it when it is first taken on second appeal. Moidin 
K niTi V. Keishnah . I. L. B., 10 Mad., 322 

811. Defect of parties. — ^Where 

a suit is brought by one member of an undivided 
Hindu family to recover land, the property of the 
family, and no objection is taken at the hearing on 
the ground of the non- joinder of the plaintiff’s co-par- 
ceners, it is not open to an unsuccessful defendant to 
raise such objection on appeal. The objection should 
be taken at the first hearing at as early a stage as 
possible. Paeasiasita v. Keishna 

[I. L. E., 14 Mad., 498 

See Rajnaeain Bose v. Univeesai. Lipb Assue- 
ANCE Co. .XL. B., 7 Calc., 594, at p. 008 I 


ABBELLATE CODBT — continued. 

7. OBJECTIONS TAKEN POR FIRST TIMS 
ON APPEAL — continued. 

3^3. Suit for speoiflo 

performance-~Praciice.—Na. objection that certain 
of tho defendants should not have been made parties 
to a suit for specific pei-fonuance of an agreement 
because they wore not parties to tho agreement cannot 
be taken in second appeal for the fu-at time, as it only 
involves a question of practice. Dodhit v, Madhav- 
EAO Naeayan Gabee ' . XL. E., 18 Bom., 110 

313, — Suit for pay. 

went of mortgage^ money or foreclosure~Non- 
joinder of person interested in the mortgaged pro- 
perty, Effect of— Transfer of Property Act, s. SB- 
Civil Procedure Code ( 1882J, s. 32. — Tho non- joinder 
in a suit to which Chap. IV of Act IV of 1882 
applies of a person interested in the mortgaged pro- 
perty’, within the meaning of s. 85 of that Act, and 
of whoso interest the plaintiff has notice, is a fatal 
defect in tho suit, unless cured by the action of the 
Court under s. 32 of the Code of Civil Procedure ; and 
where such non-joinder is brought to the notice of the 
Court, the Court will give effect to the objection and 
dismiss the suit, oven though such objection be raised- 
for the fii'st time in appeal. Mata Din Hashodan v. 
Hazim Hussaut, D L. if., 13 All., 432, Janlci Prasad 
V. Kishen Das, I. Z. JR., 16 All,, 478, and Bhawani 
Prasad v. Kallu, I. L. It., 17 All., S37, referred to. 
GnraAM Kabib Khajt v. Mbstakiji Khan 

[1. L. B., 18 AH., 109 

314 _ Teclmical objection. — 

In snit for possession by right of foreclosed mort- 
gage, plaintiff having obtained a decree which 
Was ex-parte against one of the defendants, the lower 
Appellate Court found as a fact, on the appeal of the 
defendants, that the mortgage transaction was benami 
and. collusive (the defendant A having been a sharer 
in the fraud), and dismissed the claim. Held that 
plaintiff could not in special appeal be allowed, under 
the finding of the lower Appellate Court, to urge that 
his suit should not have been dismissed as against the 
share of A on the technical ground that A had not 
appealed. Ramioohan Sooe v. Nittya Kabiee 
Dedi . . . . ' . 12 VST. E., 210 

316. Bartition, — Objection to report 

of Anieen as to partition — Waiver of objection. — In 
a suit for partition, the Subordinate Judge appointed 
an Ameen, under s. 396 of the Civil Procedure Code, to 
effect a partition. The Ameen made his report, which 
was objected to on the merits by the defendant, but 
ultimately the report was confirmed, the defendant - 
having acquiesced in the proceedings. On appeal to 
the District Judge, the defendant took an objection 
that the appointment of the Ameen was iiregular. 
Held that, having acquiesced in the proceedings so 
far, it was too late for the defendant to take the 
objection. Gyan Chbhbee Sen v. Dbega Chtten 
Sen . . . . X L. E,, 7 Calc., 318 

[8 C, L. E., 416 

310. Bolicy of insurance— Jeff i- 

son. — Where the plaintiffs could not recover on. a 
policy for a partial loss, except as for jettison, and that 
point was not taken in the Court below, the point 
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•APPELLATE COUET— ce«<>«««A 
7. OBJECTIONS TAKEN FOU FlUST TlilE 
ON APPEAL— conMisei. 

Goold not be relMil In eppceL MACXiintox r. I>cs* 
Oil .... BourKo, A. O. C.. 1Q5 

31T, — - Fnrchua— A'eif io «»/<>«« m/« 

c/rel‘fiictn oj/ict.—ln • loit to enforce n rigbt by 
purcIiMe of h print'e officcp no objection m tektn 
to tbe Irgmlity of Ute tnuuctioa noUI iccond tppenl. 
Jleld t^t tbe objection mnet bo eWowed. Kttxx e. 
Doeisaki . . L Xh E.. 0 ACod.. 70 

018. " — ■ ■ I - iS'iiit oa lend as 

asitt pnrfloied - — A pUlntlll «lu) bad pnrebawd a 


the auiU of Uio factory, and bii init tree dSiaWcd. 
Jltli Uiat tUeobjKtioDon[;bt nottoba^ebico alkwcil 
tn prevail M far aa to dumue ILo roit, but tbe plaintiff 
ought to bare an onportanity ginn bim of adducing 
tbe rvonitite proof. Cuems Coouan Uor r. 
KvDiaooDxix . . .10 W. lb, 333 



C8 W. tt, 363 


320. — i2ai(i'ay new 

• at ' e. t 

• . ■ 


conlX not be adnilled In epcvul appeal, when tbe 
facte on «bkb alone (t oonld be inppi<rtcd bad not 
been found la tbe lowte Court. Satooaau Maioom* 
PIE r, l^OEATS UaaxBJM . 10 W. B.. 431 


saL 


Uni jvtdlcnta— Art Xef Jb77 


«h(U eueb plt« bae been urgrd in either of the 
iowtT <A>ttr{(. or la tbe mmaAadnnt of ep|tfai. If 
raWd in tbe ervoad appiul, Untut benawiikrvdaud 
dttrminnl lilbrr n]«<a tbe rvwpl ai (t itande cr 
after a riniand fur finduige of fact. hlriiAKXAo 
liMitP r. CaiTTJLE Sisou L L. IL. 4 AU.. Q9 

KoTUinEAtu Cnr:iD r. hlosponi'iiT Dotfnt 

CUareA, 370 

UoeMOBistT pottti r. KoTLUOEiTii Cnrvo 

[3 Xlu7. 164 

Aee Ucaso MiDxx Di&U r. IIcnCncxpuIlAonr 
13W.S.. Act3C,U0 


APPELLATE COiniT— eoa/.'aaei. 

7. ODJECTIOXS TAKEN FOB FIBsT TLME 
ON APPEAL— eoattaseif. 

323. FUa ef ns 

jnditata taisn/er tie Jtrst fine «s Jpftal—PoKtr 
of Court to snltrlatn it.— Althcugh tbe plea rts 
juditata nay be taktu at any etage cf a euil, Inelud* 
Ing firet or K«ciid appeal, an Ai-pcllate Court it not 
bound to entertain tbe pba U it casuot be decided 
upon tbe record before that Court, and if ite co&uder* 
atiuD Inrolvee the iticnnce of fn«h luuca fex detcr> 
ninatkia by the lower Court. Afaiennad //naif t. 
Cidttdr Atayi J. L, 4 A//., C9, and Tth A’eraia 
&ai T. Diomdk Foladar Fa*t ICnkljf Notre, dll., 
t&03, p. 104, refund to. Kaxiuai Lip r. brEai 
Kestris L Xa It. 31 Alt, 440 

323. IBlght of auit— An eppellaot 

cannot dcfiatthe »uit by an obiiction to Ibr plai&tlire 
tight to tue brought foraaru for tlie firet time on 
appeal. PattraiiMi ati«* Karrat Titib to 
haiccCiiTBvaBd/ierOmTBi'aE 8 Mod., 167 

324, - Oljtel%(/* to 

rcnprteaey to #>/.— Incompitene^ to sue ie a defut 
not admitting of rntv or {alliatum, but that plea 
being of a material pnlunlnary nature, and inroltisg 
tbe plamtiff'e foeee tiaodt in Court, wa* luld to be 
a<lmiMU>le, though pliadvel orally for the fir»t tune on 
appeat Bahaa KitatE *. Bcsutawcb Latx 

Ciders,! 

335. ' II — .1 Alrraee tf fee* 

drr if/vrs teif.— Mi*hcre a pwlj ^ * {l^ objee* 
tloD. inch ai as ahicsro cf tiSihr before luit, to arc# 
to tbe proMeution of a tuit, hie omiukn te do ao In 
tbe firat isttasre ia fatal to lu* avaUing Litiiaelf of 
it ae an ohjeetbs on appeat Manontp Aaitts* 
ooppuE Ksas r. MoxtriTB Houxin Kuan 

C5 2. L. a, 579: 14 W. B.. P. C. 5 

330, ■ feif Bof treeyif 

I oedyrreMaf.— In a kuU fi-rmalaUnance, tbe amount 
of which Lad been Seed by agmmeot. as ohjictkn 
taken on appeal that the (uit klauld hate been hneght 
cn that agneuent, held taken too Ute | the eiefendant 


[L L. XL. 0 Cole.. 840 : 13 C. L. XL. 330 

337, - - - - i .^.1 — ParfBcreiiy— 

Ceafroef del, r. AA2.-— An objecliiji taken for tbe 
Ant time la epevial eppeal that the lUintiff lad bo 
right aa a pertner and no right to lur. under a 313 
of tha CunUact Act, *u net allowed. lirmn t^anv 
r. IliMrxxTas SAiiP . . . 36 W. It, 611 

338» I I .1 . I - JnntJteluntJ 

Ctnl Cowrf.— A party who applied to a Magutrate fir 
the noutal of an cil«trartkn, hating Um rtferredto 
the CitU Ceurt. Irocght a eiut there and ehtaiacd a 
drcftw ehcIaraUry if Lie right cf way. Is epdcial 
apiwal it waa ebjecteel that the lu.t waa tat oi.'uie* 
vie la the Citil Ccurt. lltld t> »< alter eherve it 
ousbt to bo Weuxed (hat p Uit4iS t-i-t a n^h) la 
krlagthrault la the Cit 'd Ccut, and thciljevlka waa 
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APPELLATE COtrBT— coMiijiiierf. 

1. 0B3ECT10ISS TAKEN EOK EIKST TIME 
ON APPEAL — continued, 

not allowed to prevail. TutLQCUvs Doaa ir. Qvqvn 
Chundee Dee • , , . .24 W. K., 413 

320. — Competency of 

agent to sue. — ^Tlie question of competency of an agent 
to sue, if not raised in tlie initial stage of a suit, can- 
not bo permitted to be raised in special appeal. bOO- 
eesdsonath Eor v. RtjauooBnE Dtae A-wtjstee 

[16 W. H., 392 

330. — - — — r«3oltenc^. — 

Wlicre tlie defendants for tlio fii-st time in second 
appeal objected to the plaintiff's right to sue on the 
ground of his having taken the benefit, of the Insol- 
vency Act, the objection was entertained by the High 
Court upon admission, by the plaintiff, of the fact of 
his insolvency. Sabodin «. Seiees 

[L L, E., 3 Pom., 487 

331. — — — Suit for declara- 

tory decree,— An objection urged by the respon- 
dents for the &'st time in special appeal, that inasmuch 
as it was the plaintiff’s own fault that he did not 
appear before the Collector and make his objection iu 
time, his suit, which was one merely for declaration of 
title, and therefore was in the discretion vested in the 
Court by the 15th section of Act VIII of 1859, ought 
not to be entertained, was not allow'cd. Seenceb v, 
Ptobe Chowdet. Seekoee V. Kabie Bbksh 

[6 B. L. B., 658 : 15 W. B., 471 

Contra, SOODHBKHllfA Chowbhbaot V, IsacE 
CaUNBEE MOJOOltBAE . . .12 W. B,, 24 

332. — ^ Suit for declara- 

tory decree — Wrongful distraint, — A suit was 
brought against the plaintiff by his tenants for an 
illegS distress in attaching crops raised by them on 
the land let to them by him. The present defendant, 
in the course of that suit, presented a petition to the 
Court, in which he stated that he was the owner of 
the land on which the crops attached had been raised. 
The plaintiff brought the present suit for a declara- 
tion of his title and confirmation of possession, alleg- 
ing that the defendant's statement affected his (plain- 
tiff’s) title by throwing a cloud over it. On special 
appeal it was objected for the first time that the plaint 
disclosed no cause of action, and the objection was 
aiaaitted and prevailed. JAH Am iv Khonkae Ab- 
BBE Kbhma . 6 B. L. B., 164: 14 W. B., 420 

333. — Suit for declara- 

tory decree — Possession. — In a suit merely for a 
declaration of right in respect of certain property, the 
lower Appellate Court, considering that the suit was 
really one for the possession of snob property, allowed 
the plaintiff to make up the full amount of Court-fees 
required for a suit for possession. The plaint in the 
suit was not amended, and the lower Appellate Court 
eventually gave the plaintiff a declaratory decree. 
Sold, on second appeal by the defendant, who objected 
that a suit merely for a declaratory decree could 
not be maintained, that such objection ought not to be 
allowed under the circumstances, Sabasbm «, Maskb 

[L L. B., 2 AIL, 134 


j APPELLATE COURT-conUnued. 

7, OBIECTIONS TAKEN . POE PIEST TIME 
ON APPEAL — continued, 

334. - — — — — Cause of action,' 

— An objection as to the plaintiff having no cause of 
action may be taken at any stage of the suit. Pae- 
BAW Cbasak Mbkhoeabhya V. Kabi NA'TH 
Mckhoeabhva - . . . 6 B, L, B„ Ap., 73 

Contra, Kamcoomae SiECAB v. Beohoaioxee 
Dossee ..... IW.B., 23 

Sbbakhina Chowbheain V. Eajmohan Bose 

[11 W. B., 350 

835. Plaint disclos- 

ing no cause of action — Discovery at the stage of 
an appeal under the Letters Patent of defect in the 
plaint , — Where iu an appeal under s. 10 of the 
Letters Patent it was brought to the notice of the 
Court that the plaint in the suit disclosed no cause of 
action against the defendant named therein, the Court 
el^tertamcd the plea and dismissed the suit. Secee- 
TAET OE State toe India «. Sbkbbeo 

[L L. K., 21 AIL, 341 

SS6. — — Dismissal of 

suit on the ground that the plaint disclosed no 
cause of action, although no such ground taken in 
the teriiten statement . — It is competent to the defen- 
dant at the earliest possible stage of the hearing to 
obtaiq the declaration of the Court upon the question 
whether the plaint does or does not drsclose a cause of 
action, even if that question is not expressly raised in 
the written statement. Umaaiose Dassee v, EaJ- 
zEisxo NnuBBif . . . 3 O. W. If., 220 

337. — Cause of action, 

— In a suit by a purchaser of an estate to have his 
name registered in the Collectorate and his posses- , 
sion confirmed, which failed in the Court of first 
instance, but was decreed in the lower Appellate Court , 
it was held to be too late for the defendant, after 
contesting the suit in two Courts, to urge in special 
appeal that the plaint (hsclosed no cause of action. 
Bvkbb Az,t SowBAffra v. Jozahut Khaw 

[11 W. E., 248 

' SOOBTJKHINA ChOWBHEASI V. EAJ MoSAK B08B 

[IIW.E.,360 

, 338, — - — , — Cause of action. 

— Per Pbaeson, J., and Steaight, J. (Seakkie, J,, 
dissenting) — That in disposing of a second appeal the 
I High Court is competent, under s. 542 of Act _X 
i of 1877, to consider the question whether the plain- 
tiff has any cause of action or not, although such 
question has not been rmsed by the defendant appel- ^ 

I lant in the Courts below or in his memorandum of 
second appeal, but is raised for the first time at the 
hearing of such appeal. Lacekan Pbasab o. Ba- 
HABiTESiHdH . . L L. B., 2 AH., 884 

339. — Cause of action 

— Premature suit,— Si sued N (his uncle)_ for parW- 
tion of the estate of V {the father of N) m the hf^ 
time of V, who was alleg^ to be of unsound mmd. 
objected to the suit being entertained on the^ouim 
that V was alive. Before issues were settled, V died, 
and the suit was tried and K obtained a decree. On 
appeal by N on the ground that, when the plaint was 
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APPELLATE COUBT— ccn^ianfi. 

7. 0BJECT10K8 TAKEK FOB FIRST TIME 
ON AI>F£AL-«&>/»a«I. 

Sled, K luul Qo caUM of actioHi— iTa/d that tSe de- 
cree could act oatbli cruondbaKtandc. NUITIBA 

r.KaiiUBA . . L 1* B-, 8 Mad., 214 

340. ■ /er par- 

<■<««• ^for/ioa of property.— A cate U act ta be 
decided in ipecial appeal upon a qncatkn ablcb «aa 
Dot raiacd or tried or coniidercd by the lower Courte . 
tbe objection that a »ait for a partriion ci portion 
of joint property will act be taken for tM firit 
tisoo on ipccial appeal waa therefore not aUoaed t« 
prevail. SuiB SiJUTi banti r. Ncbiibou lau. 

t22W. R,363 
34L ■■ ■■ "' -■■■ Separate emit for 

aeetion de/crtaiaei/e in txefyJiom of deette.— 
Vbere a qocetlun cueh at !■ prarided for by Act 
XAIIZ of lSdl( a III inrtcad of b<ui^ detenaioni 
by order of the Conti execution the decree, wat made 
the lubjcct of a eeparato auit la that Court, >t waa 
held tw, though the fom of procedure wat wronn, 
there wai not a want of jnritdlctlon which conld 
be made a ground of objection in appeal Pcemu- 
■OBti PiBBoai) NioaisSiBou r. JAvcttKooin 
(19 w. n.. 00 

342, — ■ ' " ' ' Deiey ta fnwy* 

xoa taif.— A b objection that there had been euch 
deity that the Court in iti dJeeretl'n under aS 7 
of iha Specific lUlkf Act would 0.4 gire relief la a 
auit for ipecifie performance act allowed to prerail la 
icco&d appeah Mocevs Lau e. Caorar Lau 

CL L. n.. 10 Calfr. 1001 

343 , — . Bale, aottlDg mldo-Sef- 

fi«y ep new eau oa appeal—Strt fo *«< aeut* eolt 
ca cecead offratd, vurrepretreUaiio*, elfnly reader 
—liamny terse ae to Irtaek ofeoer»antforlrtle.^ 
^Vhcu a >endro who eoea to cancel a tale on tho 
eroundof fraud, mlirepriacotatlon, or concealment b* 
Lit reader full to ectabliih (how gr>uod« of nlier, 
he Uact entitled to tit up la tecoed appeal a raw 
fcnndtd on tbo implied corenant for title under tho 
Trancfcr of Froperty Act, a W, Mauovco r. Sira. 
OAuaiTAS . . . L la B.. 16 Mad, 60 

344, ^ Sorrlca of aurDmoDB— 
Oljee/ioM tlof eeif oeylf to iateieem JiiimieetJ for 
aoe-ermer of <«Miaoae oa aon-paymeaf efeoete.— 
Where the Court did not dianuaa the salt under 
a fi of Act XXIII cf 18C1 at it abould hate dime, 
but proceeded with the suit aod pataeda decree fn m 
whirn the criminal defendant eppeaW on the tnenl* 
to the Aiaiatani JnJ,rr, without takin); tbeobjretba 
that iho wit ought to liare been ditmiiMd. it 
held that heccuUiKt raiw the objertioa for t^firal 
tune la •{«»} appeal. Aaai r. Uaauixtit 

(6 Bom.. A. a. 110 
346,- ' _ ■ ■ Sottlomoot— Sei/ybr por- 

wirtoe.— In a »oil to rceoxer {..aa.««>«, the idsintiff 
alkvi^d tlAt tho land in diipQto fnn wtdeh be had 
beta cuited had bvea atticd with Uai by Governsneol 
In ISdd ai part cf bie laimndari, and (be defendant 
alh^in,; that the land wwi peri ( f hiiUklurajfanlea 
land, wLiih had been reUawd by GoTcrument fnia 


APPELLATE COTTBT— eoafiasetf. 

7. OBJECTIONS TAKEN FOB FIRST TIME 
ON AFFEAL-eoafianed 
awoftneat, the Courte below found that the Unde In 
diipnto were part of thoee which had bees ertUrd 
with the plaintiff. On appeal to the Privy Ccuscihthe 
defendant attempted to ihow that, aecnmirg thclande 
in oaeetico tobare bwn part of thcweitUcd witbthe 
plMnliff, that Kttlcinent had been imptcperly made. 
Held that thie conteatioa waa net cprn to the 
defendant open the rccctd, nerer haring been takeix 
la tbe Courte below. Saiuan Diet c. LiLArrvASi 

(2 a L. B., P. a, 04; U W. E.,P. a, 27 

346. - 'Tronaforof caao— Qfiyeefiow 

to irouftr of toe* for executtoo of decree..-An 
oblecUoa on epccial cppcal that the tnxuter ct the 
enit for execution had ocen made without iariedictlon 
wae allowed to be taken in epevial appeal. Ilanni- 
OOSDZRr tv Ubasoo Sabab 18 Vr. Ih, 343 

347. ■ Oijec/iom to 

troenfer from ifminf to 7«Jo<.-*'Althungb the 
tranefir by tbe Judge of a ca*e from the file of tbe 
Mnneif to that of bU o«n Cunrt, and the deriiion of it 
upon innee framed by and eridrace taken before the 
Mnnxif. U Improper, yet, if no objection be taken to it 
at the time, ii mutt be pmtuned that Iba parties 
conxested to the action of the nperior Cirart, and 
ther are not at liberty to await Ui diriuon and in 
finding it adrme to thns to take ezceptlon for the 
fint time to the Court’s pmcccdiiigion spMwh Va> 
sooB Aur. LrcitMrit UAtB . .6Z«. W., 80 

348. VftluatlOD of BUlt— oy«- 

tion <u toealoottom e/ssih— An objection U> tlis 
decree of a lubordlnaU Conit, Lunded tn the 
iBjsnprr ralaatioo of the suit, ie set snrh as obj(«- 
tlco ae mey bo totertalnrO when raised fir tbe first 
time in ijirclal eppoah EaiaSpix Gebo Daxte r. 
lUooMUi 1 Bom,, 02 

Ka»i Cooxub Cbattwbb v. Kbiito Kiiiioaa 
FOPPAB . » . . 14 W. II, 100 

340. ■ ' ■ . Otjeottoo to 

raloaiiom of ssir.-.>Whcre no qncslixn (f valuation 
f.>r the purpree of ditcrmining the amount of lotlitu- 
tion-frs peysble on a suit hu bem raised, cilIuT in 
tfic Court I f first instance or in tire grounds of appeal, 
the Appellato Court is not competent to ralwsudi 
nuestl^ Kala CuAjm bBX r. Aam Kbiito 
I tosB 23W.Ih.433 

,76a - QuoBlloa of 


with rrgard to Uw ksul lan.h and in <XAse.]uror« 
paid an insufficient Cenrt-fre on tlktr plaint. 
This mistake was net discortr^ until the case had 
erme in appeal before the High Court, amh wlun 
diseorrred, the dificiiocy was at imrw^ inaJe gnraL 
Held thsJt, no plea as to llie ibfieimry in the 
Crnrt.feehavingt-etn raised, as it might hare bem, 
by t^ defradant Ufm tbe d/rUion cf (he so4 in the 
Ci.uft ( t first Instaacr, such pica could mt tw ralsni 
f.r the first time In sppral. tViuTar Au Kniw e. 
Ukabdabax Au Kbab . L L. ^ 19 AIL, 196 
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APPELLATE COURT— concluded. 

7. OBJECTIONS TAKEN FOR FIRST TIME 
ON APPEAL — concluded, 

361. Will — Transaction treated as 

gift — Ohjection to it as an invalid will . — In a suit to 
recover certain property left by one JZ, both the lower 
Courts found that it had been left by R before his 
death to defendants by way of gift. In special appeal 
the plaintiffs raised the objection that under the Hindu 
Wills Act a verbal will of this hind was not legal. 
JEeld that, after two Courts had decided unfavourably 
to plaiutiff the only case raised by him there, he could 
not now turn round and throw out the defendant’s 
case on a technical ground that the alleged gift was 
really a will. Eadha Buitubh CsvcKBTmvTrz 
V. Banee Madhtjb Chttokebuttv 23 W. B., 230 

362 , Withdrawal of suit— PZea 

talcen for the first time at the hearing of second 
appeal , — ^The plea that the plaintiff had improperly 
been permitted to withdraw from a former suit with 
liberty to bring the present ouCj which had not been 
taken in the lower Courts, and was not taken in the 
memorandum of second appeal, was not permitted to 
be urged at the hearing of the second appeal. 
ZAHtlEUNMSSA «. KhiTDA YAB KhAN 

[L L. B„ 3 AIL, 628 


APPLICATIOIir. 

See LiiniATiON Act, 1877, s. 4. 

[I. L. B., 2 Mad., 230 
L L. B., 6 Bom., 680 

by person not a party to suit. 

See Management op Estate bt Cobbt. 

[L L. B., 16 Calc., 263 

See Phactioe — C mii Cases— Apphica- 

TION By PBESON NOT PAETY TO SUIT. 

[L L. B., 17 Calc., 285 

to another Judge after refusal 

by one. 

See Peactioe — C iviu Cases — ^Appbioa- 

TION APTEE EEPUSAE. 

[L L. B., 16 Bom., 611 

for execution of decree. 

See Execution op Deoeee — Appiiication 
POE Execution, and Powbes op Court. 

See Cases undee Limitation Act, 1877, 
AET. 179 (1871, AET. 167 ; 1859, s. 20). 

to sue in forma pauperis. 

See Mahomedan Law — Dowee. 

[15 B, L. B., 306 
24: W. B., 163 : L. B„ 2 L A., 235 

See Cases undee Paupee Suit. 


APPOINTMEITT. 

. — by wilL 

See Court Fees Act (sch. I, aet. 11). 

[12 B. L. B„ Ap., 21: 21 W. B., 245 


APPOnSTTMENT— oo«cZ«£7e(7. 

of daughter. ' 

See Hindu Law — Custom — Appointment 
OP Daughtee . . . 15 B. L. B., 190 

Exercise of— 

See Teanspee op Peopeety Act, s. 53. 

[L L. E,, 22 Calc., 186 

Power of— 

See Hindu Law — Endowment — Dis- 

MISSAB OP MaNAGEE OP- ENDOWMENT. 

[I. L, B., 17 Bom., 600 

See Hindu Law — W mii — C onsteuction. 

[L L. B., 15 Bom,, 326 
I. L. B,, 16 Bom., 492 
I, L. B., 19 Boin., 647 
L L, B., 21 Bom,, 709 
See Wm — C onsteuction. 

[I. L, B., 4 Calc., 614 
I, L. E., 18 Bom., 1 

APPBAISEMENTT PBOCEEDINGS. 

CoUector acting in — 

See Sanction to Peosecution— Wheeb 
Sanction is neoessaey oe otheewise. 

[I. L. B., 17 Calc., 872 

APPBOPEIATION OE PAYMENTS. 

See Guabantee, 

[L L. E„ 4 Calc,, 560 : 3 C. L. B., 361 

1. Payment of rent.— A general 

payment made hi one year, without proof that it was 
in satisfaction of the rents of that year, may_ be 
applied in satisfaction of the arrears of the previous 
years. Ahmuty v. Beodie 

[W. B., 1864, Act X, 15 

2. ^The payments in 

each year must be presumed to be for the current 
year, and surplus payments to be for the past, not 
subsequent years. Taeamonee Dossee v. Kaluy 
Chuen Suemah . W. B., 1864, Act X, 14 

3 . _ Where a tenant 

pays money to his landlord on account of rent, without 
any specification whether the payment was for old or 
enhanced rent, the landlord is at liberty to credit the 
payment as he thinks fit. Shueno Moyee v, Kashee 
Kant Bhuttachaejeb . . 7 W. E,, 511 

4 . Payment of debts — Debt 

barred by limitation. — An unappropriated payment 
is to be applied to the earliest debt, although the 
debt is barred by the Act of Limitation,^ where the 
facts do not raise any question which might affect 
such priority. Moonbapeah v. Vencataeayadoo 

[6 Mad,, 32 

MUIiCHAND Guuabohand V. Giedhae Madhat 

[8 Bom., A. O., 6 
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APPnOPRIATION OP PAYMENTS— 

eeteludtdt 

C. ■■ — — pAjmcnlf ontppiicd 

lijr utbcr tho JibW or IIm creditor tbuuld b« ftppro* 
touted to tLe cftrUrr item* making op the debt <ue. 
Tlii« rule U net imi^rcd bjr the deeuwne in tb« cxms 
of ililli r, jFatplii, S 2}tny^ y, C., 4S5, and Xoek 
T. Jlodgto*, 6 Dt O, dE and 0‘t 474. UUUSA 
KAXtaisirriu c, Qidiqi Mcssiffi 

t<3Mad..l07 


bjr ddiTcry otlialt the unuunt of tbe rubbi crope of 
every diocnptiun produced et the fint'cleie ntr* t end 
in cue the eiuno U not pmd in kind. It wilt be f«ld 
priflcipel with intcrot tnm the deto of exfcatkm et 
one bane per cent, per taciiectn in cuh in the month 
of Belukh 1237 P. (April IbSO). The <hfcn<UnU 
•duitted execution of the bond, end plndcd pny> 
avnU in gmin to the unmet of lilSd, which they 
fbilcd to pmre. It wm found tluit the pUintifl hnd 
received ]>e}iDCtite in n^n to tho extent of l{71, 
more then luJf of whlen. however, he cUlmed to bo 
entitled to npproprute to the pejment of otba u>lc> 
cedent debti whi^ were due to him by the defen* 
(Unit. It «M ni.t (tbted et tho time of poywent 
tnwwde which debt the peymente were to be epplird. 
hut nil the iwymmte were ndmitlcdly mode is kind. 
Utld tiat the plelstUZ wu net entitled to eppro* 
prUtethe poraeste to the uitcccdcnt debte. Inne* 
onebM. within the tnewnisjof n CO of the Ceio« 
trwet Act, there Were" other circumetAorre" indtewUnfj 
thet the poytuenu were nude in lii^aldetkio of the 
Amount of the bond. bCKOCT Lii. c. UiURxtu 
itor . . , EIaB., 13Caia.l04 


ouuipnind lutcrut, on the ether hwnA iuJ Sexn Itfl 
to iccumuUte. In w tuit. bti>asht kewinct tberv' 
I<rtv3>Utive of the debtor niter hii dccewei’, to cnfirce 
the mcet^se beuing oumpunod lutenat, the 
Ibn wkj Ukis to the epproprulkm by the endttcr. 
JliU liul the rule in c.CO of the Indhkii Cici* 


[.L U It. SO Cole., 30 
a C. W. N., OW 


APPBOVEnS. 

St$ Ca 2 u msB Accoumez. 

— ProBOcatloa of— 

Stt Pucnci— C bdcixil Citss— ir« 
rnovxna Z. I* It, 84 Cala, 408 
L ■ Moda of clonlins with ori* 

donee of apprororn.— The evidence of perenu 
who ore thcmidrei lUble to punlAmcnt ehwld be 
cerctnlly lifted wnd teited btfure they cm be relied 
on In A Court of Uw. Qczui c. Ituj Au o/,e« 
Dpxxoo Knzy » • . .0 W. It, Cr., 77 

8. — Uneorroboratod ovldonco.— 

The erideaee of ui ipprover l» sot lufficimt to coa< 
vict A perms cherj^cd with on olfuiec. Qcxix f. 
Tcut Vous . . . OB. Xj.il, A. Cr., 00 

QccE't r. Iiiiir Mtntpu . OW, It, Cr.,8 

QvixiT r. XiWAB JjLS . . BW. It, Cr., 19 

QoAixr r. Itiu Saoob . • 8 W. It, Cr., C7 

Qotzs r. Cutnxa AU . . 18 W, It, Cr., 0 

3. ■ ■ •— ■ ■ WTicre a pruontr 


. ...* .1. .: u. »• 

Uijdi Conrt CO ippcwl rifnKd to nt eiide the coo* 
victUm. Qriiw r. Mxuixu Ciiumiu Dai 

CO B. Iw B.. Ap., 108 1 15 W. It, Cr., 37 

Sfi Qvtta t. IXuii Dcciu 

j^UZt, 8up.VoU4S0: 6W.B.,Cr.,80 




/tOA— A ccoilctlon l«icd co the Ueumooy of tff 
prorrr*. UDCorruU>rkt«d m to the Identity cf the 
•ccuitd iwnuo. CAUDOt b« inililsed. wnd cuifcMiuDi 
of wpriaoatrA hDidiCAlis^ him, CAUfiot beACcrpAid 
me inlhdcnt tortvllurwliua of lach IdUatiny. Jtxo, 
c. Denun Naxio . . I. Z*. It, I Bom., 475 


5. - 


— 'Vhm evUrnre U 

{;lvro by as approver, it li net imp rtAst to (vxirider 
whether a itory told by the accuied to him Uihea 
with thel made lo asuther prTwm. Qcil!* r. Ntta* 

bauMitbi . . llsd. Jur.,li. Sk,171 

<t ' ■' — Blmctlon to Jury.— A See. 

aione Jud^e ahould net permit Uu ctldesce of as 
approver who wii cxAmmrd a« a witooe befure (he 
oniimiltini; MAfiltrale to be Uhl befire the jury 
by whom the primnae were Incd. Anoamora 

(4 Mail. Ap., 23 


to Uut evidence, and he ihould aIai Uil them (if the 
faei be eo) that the Approver U •p.wVio^ nsAr the 
indocnce «f as lAcr cl ccoditLoAl rwrd. s. 

esa w. n, Cr., 10 


Corroboration— i>oe»«/y.- 


Bala ee to ccmhmihn of Ibe evUesce cf an ei prvM 
veriaid is (AMCif lUcLiiy ender a 4oO, I’csaI 
Code. Qciia r. Kaua CuASD Don 

lUW.XL,CrwSl 




( 480 If. 

t\ictecota 0 and^ ^gistaai _ , , 

J’roce^‘“^.^p depo®' • watej ivieio’^®^^^ Vavv^S 
.®TS^ acootPV^f-V%ataoP of 

Se cooaitvon^^,,e <. . «• tt® 

tg -witTo^ravJa ggggvo’Q® tviaa of 

\>eeft ^«T)vover pod.® ^ «AmsV®^ 
a^ftxaf t^^tover- 

Judge °^ice9.«^’"f.g®5rocoea|8^ ^ 06, 

t/ier* 

>£aP 
B>aS ' 
accoC 
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APPROVEna-f<.i./.«MJ. ' APPaOVER 8 -<-c«/.-.. 4 /. 

iMUMil* but tlat it uutt •[‘PcAT to tLe JuJ^c Ufure , ■ • ■■ • 

lie (loiw* iuJgmiDt tiut tbc ixuilllu.u«<jf Ui« pankn , ■■ ■ 

li-^rc »ct been ccuipliiil nitb ; un4 Ui»t iu ibc {iriuQt . ■ ■ 

ia>cit wfti iiD]x*MUc tolk'l'ltlut, bicauu* the urtuk) | ** ■ • ■ 


iHK uiiTLS or Tus rtuiioy or Nomy Cuc^dik 
B iMCri. KiiTUisi r. N'olii Cuvsbrn itiSiCiA 
CL L. R., 8 Calc., AGO s 10 C. L. tt, 380 

tJ. '■ Crininal i*»w 

i/ur* Ct^e, i&S2, r. 53-S-— r*u</<r «y yon/cM fo «e» 
‘•cutplice fcha hat ple(tiie<l /tfulfl — 

7;c«^r<»rr— Cor/'fc&<'rn/i*-«.— A Cc ivii tf Sit»l UrUnihr 

k. 338 tf the Crlculiul PpccJure OJe. titultnJ 

% panli n in kit arcuird {xtI' n rliitrprG J'ttiljP •itli 
two (tlurt f<r the umc iffinre, «b> hiil 
cuUty. The ItiiJfr ir*» krcqiti-j. *nJ *ucU {kt* o 
\ rt( cxkmmid u* « *Uii(u a^-auitt the tthcr aecuuii. 
Held that tlie tctultr <>{ yartb u «u U' t im(>n ]<rt)jr 
HuJeiknil the ct iJeuro of the ai'prot < r '*k< kdaiiiuUe. 
I'lr UrTUoir. /.—The utrd “ lupiKet-J ” in •. 33S 
mutt be luLcu tumty »* iuUixicti tu <zcla4e the 
ra»o ti k iu»n wh-tluj actually b<cu ccnticudcf the 
(Hoc, and Bct the c«»e of kuauvth^aUh-ugh admits 
te j ti be a party to tlw ctiaie, U nnw n» letal Qcr ty* 
Kurstsi r. Kalis X. I* < AIL, lOO 

18. , - . I..- , — . Criniaet Proee- 

dure Code, 1672, t, 3d9— irw^Micrtt «/ serrfe* 
Srantfl «• liurd-n Enoted uudrr 

l, 349 of Act K cf IS';; «at ttUUdra«m by the 

nt Jiiisc brfi re the hra/hii? cf the ulrle i>f Oie 
itUhnce, willrtil pnict that tlie ktal<R'CBt uiade by 
the peraoH panhiied ua« lucuAitcot, ciccpt e|>ou 
III at iintoaUnal |> lute, eillt preihu* itatcimute by 
Idmir cjntr»ihct(A by the tvlAniee, atidbifcreauy 
ciidtiice affecting Ilia iirarity haJbctUElua. JlelJ 
tliat the panbu lu.1 bnn impiriHrly «Uh>ln«B. 
sftiaor f. Kmibiis . . la C. I* R., 228 


I ■ ■ . ■ 

t te tlie rabjcct I aiul the ^i-Mlcut Jud^e, laiinj; 
I nude k bmf uuitiiry m bi the I'n.crrilingt at 
i Cakulta. raaio t > the ciocluaica that there «a> oo 
kuSitirut pnef ({ any mndilhual panho. aud ct-a* 
KieUd and •eutciicid the accuaed. Utld that by 
' the tcraa ot the ccnditi.tikl ]ian]i:iQ ETacied to the 
kcroacd by the Caienttk Mkgiitrale, the nuiditic&i 
, <>f lalucli trtre Mti>ffith k* Kki aVivn by ita oezrr 
haTinsbceii mthdiaaii. the aeruMd naa pn-tceted 
fivffl trial at Bciiana in n-apcct c.f the {ffiVcca under 
1 w. 471. 47d> and 474, and uaa cut liable to be pn-' 


I ezafliioce hira at » ^iiocte, and lulKquctitly dit- 
j chargee all the kccuacd (it waiit of k yrsud /ecic 
I ckaeagklnat thins, the wenU " (eiry peraOD kcccpt* 
I (og k tcodtr under thia aectlcn auall be rumiued 
I k« » wlUxaa 10 Ibr caae" moo that fcrkll pumetk 
I (eubjcct to fkllure to aatiafy the ceodiliosa ci the 
I penlua ka proiiJcd fer by a. luch kpcracci 
I etkaia to be Iriabta for tho iffrace or tffiimt uodcr 
1 iaqufry or ^«i(h rtferroee to i. 339) fcj ♦'key ether 
' (ffenee of whSeh la kppakre to Uro Leen goilly la 
Aoii<c(i.a kith (ha aaue uattir." whi/a maitaj; 
**k fail kod (me diaehaure of (he wbclo of the cir> 
caasUkneta kithia Ma Lai,«hdga nlaltra to tbe 
eff»ec«a’' dinetly under Inquiry. Tha irenfa Uat 
’ * • • , » • k ■ 


and ea* tliriv. t< .:>(iur Mitli ■ lliir |Hr»iia. tiiargid 
Ufirc a 31a,.iitn>te with ifftmee punidiableuiiJar 
to7, 4*3, and 173, Tho nuduit to wldrli thtie 
■ barv<« trUUd «aa chtaly nuii«cl«G and ndxid up 
with that to which the (ikar,;<a Srat'iocLth ntd had 
fffirewe. Vn.hr a. 337 tf tlio Criwinal I’nccdura 
l.de. the Ua.iitrate at Calcutta tevdend a iwnha 
to the prU ti.r up ti the oodilKca ipciftid u> that 
KctLn.an.l (he {ctwacr am)4(d the t«rdoa. and 
vate (itdinee f.r the ircacevtUiu The Uagulrkte 
h«ld that (Lla e'fdccie* wa» B>t anflificolly cum- 
><rat(d and aecirdui^ly diirciiarsid aii the kcreted, 
lui the f^.in «aa wt withdrawn, and Uxta wat 
lolhhif kr el^ye tlot the Ma^htrala wu d.>>atUA>d 
with (he iriw-sur'a k{altB.(t ta < r c'C^hUrcd that I * 
t-ad tut CMtjlWd with the n a.hla t* *n wbhb the 


r fliMM Cuisax 11* B..U AU-.TO 

20. - Trlftl of V*^«o&» whoio 

pardon ha* boon caacoUod ■ Ceaditieta} ydr> 
Jom aroa/ed »ad «/Terirar.fe rwaerlle/*'4’r>iiis4; ' 
/'roerdree (We. e It U unfair hi |.ut an 

apjiivicr.wbiat (t udilli ukl }wrtVu ha* been ear.ealhd 
tJi (rial akn.;wUh ithir jelwutr*. iu iba exurte 
of wle»« tilai »utU ajj'tviir h*a ki'‘^ (tidin.e. 
Qrttk-nvfEita r. ItauA TcTta 

I llUIl.,15}dkd..a£2 

{ 21 ~* " - ' ■ ' " — Pee>/«# faadrred 

J s»J *JI*m*rJ* wcl-lrfrarw— Cri'ai/aal Ttvetdete 
I C(^e,«a.3>^ Sdy.'.'An kceowd jetwa to wits a 
I Under <( }«r<Va Laa l«<a Biade, and wlu Ui plrea 
I ttIJeBcacsder that fwrAa »c*lrtt r<r«uwho wita 
i <(.ar«u»<4 with Liu. »Uuld mt. if atseji iwrAo la 
, «ilLdrkwtt,l«}atL4eki..totheAr]caaJlrvJ aaif 

I bcLadaeair rerttieda Under if ;«rd.ai, bet Liavul 
alawld l« MpaTkta fnta, and lalaeqiaot bv ti-*t 
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APPROVEEB — ooHcZ mied, 

of tbo persous co-accuscd with liiiii. Qojjek- 
Euphess t!. Mulpa . . I. L. R., 14 All., 602 

QoEE.v.EiiPKEss V. Spkea I. L. R, 14 All., 330 

22. Criminal 1‘ro- 

vcilure Code (Act V of 1S08J, s. 337 — Fardon ten- 
dered to one of the accused - Approve) — Trial of 
approver for non-fulfilment of the condition on 
ichiah pardon was offered. — No action c.m be 
taken against a person who has accepted a pardon 
for breach of the condition on which the pardon was , 
tendered until after the case in tho Court of Session , 
has been finished, and then ids trial should bo com- 
menced de nOCO. QUEEX-EitPKESS r. lllIAU 

[I. R. R, 23 Bom., 493 , 

ARBITRATIOIsr. 

Col. i 

1. Akbitbation bkdee Speoiab Acts and 
Reotoations 4S4 

(a) Act VI ox> 1857 .... 481, , 


ARBITRATION-coH^iaKerf. 

Reference to— 

A'ce CojtPKOKiBE— Cojn'EO.\ix3E OP Suits 

UNDEIt ClYIB PnOCKDUJlE CODE. 

[I, L. R., 20 Bom,, 304 

Sea Evidence— Pakol Evidence — Vaev- 
ING OB CONTKADICXIKG WBIXTEN IN- 
.STituiiENTS . I, L. R., 21 Bom., 335 
See GuaBdian — Duties and Powees op 
Guabdians . I. L. E., 19 Calc., 334 

Revocation of Agreement to 

refer — 

See CoNTBACX Act, s. 2S. 

[I. L, E., 1 Calc., 42, 466 

See Specipio Rehep Act, s. 21. 

[I, Ir. R., 9 AU., 168 

1. ARRITRATION UNDER SPECIAL ACTS 
AND REGUJiATION.S. 


(5) Act X op 1859 .... 485 
(c) Act XX op 1803 . . . 480 

{d) Bojcbay EEauD.VTioN VII op 1827 480 
(e) Dekkuan Aobiouitubists’ Rebiep 

AOT, 1879 .... 437 

(/) N.-IV. P. Rent Aot, 1873 . . 487 

( n ) N.-W, P. Lano Revenue Act, 

1873 4S7 

2. Eefeeence oe Submission to Abbi- 

TBATION 488 

3. Appointment op Abbitbatobs .vnd 

Umpibes ..... 491 

4. Duties anb Powees op AnBiTn.iTons 494 

5. Submission of Awaed . . . 490 

6. Remission to Abbitbatobs . . 498 

7. Revocation op, on Witudbawal fbom, 

Aebitbation 501 

8. Awabds 500 

(a) CONSTBUCTION AND EPPECT OP . 500 

(i) Enpoecikg Awabds . , . 510 

(c) Powee op Couet as to Awabds 510 

(d) Vabidity op Awabds, and 

QEOUND FOB SETTING THE.M 
ASIDE 512 

9. Peitate Aebitbation . . .529 

See Cases undeb Appead — Aebitbation. 
See Appedlate Coubt— Eyeecise op 
POWEBS IN VAEIOU3 CASES— AEBITEA- 
TION, EEPEEENOE to. 

See Cases undeb Eight op Suit— 
Awabds, Suits conceening^ 

See Smaed Cause Couet, Mopussib— Ju- 
EI3DICTI0N— Aebitbation. 

[1 B. L. R., A. C., 43 

Agreement to refer to— 

See Specipio Eebiep Act, s. 21. 

[I. L. R, 11 Bom., 199 
I. X,. R., 9 All., 168 
I. L. R, 23 Calc., 950 


( a ) Act. VI op It 57. 

1 ^ _A.ct VI of l&51—Latul acquisi- 

tion — Appointment of third arlitrator — 'Non-at- 
tendance of umpire — Waice>’. — ^IVhcro one of two ar- 
bitrators, appointed under s. 10 oi Act VI of 1857, 
by letter and also veihally authorized his cc-arbitrator 
to appoint a certain person as thii’d arbitrator, and 
tho cc-arbitrator wrot,* to tho proposed tim'd arbitm- 
tor informing him that ho had' boon so_ appointed, 
Semhle — ^That there was a good appointment “by 
wi-itiu,» ” of the third arbitrator within tho meaning 
of s. 12 of Act VI of 1857. ''Vhero a thml arbi- 
trator appointed under s. 12 of Act_ VI of 185/, 
considering that his services were required merely as 
an umpire, though ho had due notice of tho first 
nicctiu?} neglected to attend that t>r auy £»iibse<]^ueut 
mcetiugs of tho arbitrators and took uo part iu the 
making of the award, — It was held that such non- 
attendanco of the third arbitrator did not render the 
award a nullity, but was only a ground fm- setting 
it aside on tho ground of irregukrity. Where an 
officer, appointed under Act VI of 1857 to conduct 
arbitration prcceodiiigs on behalf of Govemmont, 
attended tho first two mcotings of tho arbitrators and 
did not obieeb to two of the arbitrators proceeding 
with the reference iu tho absence of tho third arbi- 
trator, and did not attend the subseqiwnt meetings ot 
the arbitrators,— It was held that tho Government bad 
thereby waived their right to insist on tho non-attend- 
ance of the third arbitrator as a ground for setting 
aside the award. Aedesae HoemaSJI Wadu i. 

The Seoeetaey op State poe India ’E 

[9 Bom., All 

2 • Land acquisitipn— 

Judgments of arbitrators separatelg 
separately recorded opinions, on different dates, ot 
arbitrators (appointed, under Act VI of ^ . 

assess the value of land taken for a pu P P ) 
who have never met or consulted toge her do not 
constitute an award under the Act. An ja l to ^ 
good, must contain the joint 
trators up to the latest P 0 «od previous to the e^cc^ 
tion of the aw.ard. ^atMA Bibee r^CoBB|OTOE op 



( ) 


DiaUST 07 CAS&3. 


{ ) 


AKBITRATIOIT— 

1. AniUTUATION U>*DEIl SPECIAL ACTS 
AND lIKGUIiATIOXS— 

3. ■ 8. 32— ?ra»f«r r/ 


* » I ■ . • . » 

ti> Lc Mni in tbc Collect r’» lUln. On tbe 4tb nf 


ABriTBATION-ce«/i*nrJ. 

1 . AinilTRATlOK UXDER SPECIAL ACTS 
AND IlEGULATIOXS-«.fr».#<^. 
cnlcrtbocIcLmUnt (vith tlie ^tcrutlTaof cTkiion) 
tu<>rcut«»LAlulUt iq fftro-nrcftboplkialJT. 
in.; LiniMlf to pay rent (a tlio plainliit at tb« rate 
ikttmince! by the irlitrat n bibc fair asil cfjailallc. 
Kneuva OotratA r. IIcdouw Kha'c 

tl. L. R, 0 Calc., 2ol ; 7 C. la IL, 02 

(f) ACT XX c» 1SC3. 


i.. • 1 ^ . .j . ... . I. / 

the cem^MUMti n fer llic lan'l ri<iuir«J. Tlie weir* 
fary wiiit (n Hie ORnttr’e •Hire, amj fluey uw a 
pUii, fnm \«liich A tlj'care-J that au aelj' Inina well 
fnjn wh'ult (lie divine ■ f tlu.‘ mill n*i euppluA «itb 
water v«a» intcucbtl tnlx.- tabm, but no oi.mpi-naatv ii 
Ar tLo will I r I.Miil neiuiml «ia flnn apneJ np-n. 
On tboSStb Kniuibif a m tiro »lgnt>llj tlio C.llie* 
tor vat timil on tlic lUfcinUiitt. tUttng tbat lie 
liael iJijKinU^l an arlttraUr cn Ululf of (tutcrnmctit. 
and nqulrin^ tlw dtA-ndanlt tn ap|>cint an trbllraU r 
alw> tue dcfiuiUntt in r(|ily »tnted Hut they lud 
already app Intid an arlilrati r. Jltld Uiat tUe ik* 


I tanam rcinmitlre and damaect vaa rtfcrml anJrr 
I Alt XX <f l‘'G3. t. 1C. to artitrakn vbo patted an 
I avanl duraiMw^ tbcni at pnjnl and dermb? a 
p rill M r{ the damtf:(t claused vitb luUrctt: ' JJt!J 
that llie Coort had pcwir to refer the matter to the 
arbitnif'rt. and the arlitrakralud pwer to decide It 
aixl to avtrd lUnuitea vilh intertal. prctldcd the 
amranl. inelctlTe of {utm*t. did net meed the 
aoi'unt cUicneJ In the plalat. PziTVaL N'aic r. 
Saxiutiu Vitut . .LL.KtlO SLuL, 408 
7. .drenf— Pccuit-a 

I t« noionty vilieaf (■cA^rortm* la fie averi/ — 
I Plaintiff ln,o|:ht thia »ull to ilUla a derrcc dltm.it* 
I ine defenelantt, ccmtniUrr and maiiaeer cf % crr> 

I lain |>ae"da> fnm their offcri cn the petind rf 
maUtrtatk n. Tlie Ciori made an (rdrr etpreieed 


fendanit liail tWrlly Ufure •itch (>n<\<dlBgc maile i 
inch a claim. KHi»»»Ei>Jt r. arcar- 

TAsr or STATS rou I’tKA . 6 Boro., O. CX, 07 ! 

(4) Act X or is:p. j 

4. Act Xof 1630, Suit undor. i 

— Oe.rrr-lPhether Act \ <f IS O imiKwercd a I 
JnJi:el.ir»r»raca*ct«atl3t»liiin. tliisr e, lUurin • 

llrEtii IOW.R.,100 , 

0. ~ - ' ' ■ f"ir«/ Pri'ftdarr • 

Cu/« (Act A' Clop. .Y.T.Tr//-A*t«/.of. 
.'■■if/cr. — XitwilUitandiii); that Chapter XXXVII ; 
of Act X ct 1&77 in nferrare to aAitntkAi d.,ee wt i 
refer tpcclally t-i tuitt liensht under Act X e*f is;®, | 
yet If beth p^xt tei a tuit f.ra kalnliat tnoirLt ■ 
under the Utter Act acne U, refer the luattera in | 
ditpnte Utwren them ni certain artitrahn named ; 
by thiD. and file a j- Inl petiticn In the Cut <f the ' 
)>c]'eityOUrct.r.*Ull*ii; that thcyhadBia;rrcd,aail i 
jrajuig that the caec may be reumd to aneb axU* ; 
Iratcxv neither <f them «i!l he altervirda at liberty 
t> ebjfcl t-* a electee tnaik, i mU ely in,: the award «f 
the arUtnti ratti the pnund that the rrfiresretoarll* 
tneti n vaahrrsrnUr. and si t varranUd by any rf tbe 
pr rUi tii < f Ae t X • f IS77. UTien a f«*e Laa bre« 
a’ refeired, the aelitrat n are at hl-erty te d<lrtm.»e 
«hat a[ p<ua l> tb tn tobc a fair aiu!er|i.ital}«rat*rf ~ 
rer.i, a.ni', netaitl etani’u c the amr sitae fittsdta IcM 
than that ikuuni'ed by the ) la.rt ff in LU p Ulrt. ibe 
Cesrtiutit«h>ihther(f(mccit»*i<dUii.tatleh<rt7 , 
in that cnnn.1 to iluadjt th« init, but i* U%.b4 to 


Cacb arlitrakr dellrtrcd a aeparate award In wnt* 
iiiT. tao arbitrate re fiodisc fer the plaintiff. The 
Ciril Juel^e made a eherre la acccrdance with the 
award ef the inaji-rity cf the arbitrakre. The firat 
eJefeneUnt appalfd e-n the priunda fl) that he lud 
nit reiurt.ted t-> the aihitnthq. and fS) that there 
been.; no i>ri>Te*kn in the erjer it reierrsce to the 
effect Ilut (he dndm.; cf a ioalcnty of the ariitra* 
t. n ab< uU pm ail. there aaa no rallJ awareL 21rld 
that in that rare the irder i f the Jod^e vaa ralld 
vitbiut the aaeKot cf (he pcrwxa to le tcuid i tlut 
lee ni^ht, vhen he maele the irdrr. hare inicrtcd aa 
a iieituii.n that the ekeUka if the majerity abiutd 
be (hat if the ke/yi and that there vaa aj rrae.a 
why bia rati&cati' n cf that sk de ef dccUkn. vUlly 
within bia dUentan. alxnld ml be ceiulralett Li a 
prrrl at cemmAsd. luuniT Kaxcoa RaViTA 
OimiAX r. RAUAiffAui Ausalau 7 UsaL, 173 
a ■ CW nfemd ta 

axtitrall n shJrr a. Id ifArt XXef ISOS. Is vlkb 
It vaa held that that .let dkl mt *71 If, and tl^t tha 
avanl and tkerre ma<k therrrn verrUupa) asJ r U. 
pSATar CSAansA liiiita r Barve.xaTn Mann 
[L le. IL, 10 Cola. U7S 
(d) IloiisAT UxorUTrctf Vll ct 1&J7. 

0. Bom. Beg. VII of ISCT— 

•fword, ValUtiy r/.—tVherc an award «aa brk) tuln 
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WQKiiT OV CASES, 


( 488 ) 


ARBITRATI03Sr-coi.('iH««(/. 

1, ARBITRATION UNDER SPECIAL ACTS 
AND R EGUL ATIONS-eo»/t« ucil. 

bad oil tbe svi'Uud Unit tlio deed of aubmisaioii to 
urbitnitioii did not contain all tlio cmiditions required 
by the biw (liMubay Rettulatiou VII of 1827), as it 
made no proviaiou as to tbe “ tiiuo ivitbin ivbicb tlio 
airard was to bo given ,” — Jleld that the parol con- 
sent of tbe partita to tbe deed of aubinijsiim before tbe 
arbitrator to waive snob emission ivill mt cure tbe 
defect. Nussebwasjei: Pestonjee v. Mx.voodeex 
Kuan , . ,6 Mooro's I. A., 13<l 


(e) Dekkuan AoKicoLTunisTd’ Reeiep Act, 
1879. 

10. Dokkhan Agvicultuviats’ 

Roliof Act (XVII of 1870), a. 47-Coe/e of 
Civil I’rocedtu'e (XJV of ISS2J, s. i)2S — Coiisti-uv- 
lion — Coiiciliutor’s ccrtijicate , — IVliere a inattor has 
been rcfcriTd to arbitnition, without tbe interveutimi 
of a Court of Justice, by parties one of ivboin is an 
agriculturist, and an aivard has been made thereon, 
any person intercateil in tbe awtird may, witlniut 
obtaining the enueiliatov’s cirtilicate, apply for tbe 
filing of the award under s. 625 t)f the Code of 
Civil Procedure, the provisions of wbieli are not 
superseded by s. 47 of the Dekkbau Agriculturists’ 
Relief Act, 1879. Gancjaduau Saku.uiai£ c. 
-Mauadu Santaji . . I. It. E,, 8 Rom., 20 

U, as. 47 and 74— 

£7iei7 Frocedure Code (1SS2J, ss. 5JS-521 and 
522 — PoKer to file }>vivate aivard to which agri~ 
citliuri-it dehtom are parlies . — A Civil Court cau 
file a private award to n-liicb agriculturist debtors are 
parties without adjusting the accounts under the 
Dekbau Agriculturists’ Relief Act. Gan^adhar v. 
Mahadu, I. L. li., 3 Bom., 20, followed. IIouan r. 
Tukabaii . . . . I. L. E., 21 Bom., 83 


(/) N.-W. P. Rent Act, 1873. 

12 . W.-W. P. Rent Act (XVIII 

of 1873). — Under tbo general law, parties to suits 
may, if they are so minded, before issue joined, refer 
tbo matters in dispute between them to arbitration, 
and, after issue joined, with tbo leave of tbe Court. 
Act XVIII of 1S73 docs not prohibit tbo parties to 
tbo suits mentioned therein from referring tbe matters 
in dispute between them in such suits to arbitaiticn. 
"Wbere, therefore, tbe parties to a suit under that Act 
agreed to refer the mattei-s in dispute between them 
to arbitration, after issues bad been framed aud evi- 
denco recorded, and applied to the Court to sanction 
such reference , — Meld (Stuabt, C. ,7., dissenting) that 
the Court was competent to grant such sanctii n, and 
on receiving the award to act on it. Goshain Gik- 
BHABiji V. Duboa Deti . I, L. E., 2 AIL, 119 

(y) N.-W. P. Land Revenue Act, 1873. 

13. jr.-W. P, Land Eevenue 

Act (XIX of 1873), s. 2Si\-~Civil Procedure 
Cede, s. 521 — Award delivered after expiraiion 


' AEBITRATIOH — continued. 

i 1. ARBITRATION UNDER SPECIAL ACT 
REGULATIONS — concluded. 

of time allowed hij Court, — ^Tbo principle of 
the ruling of the Privy Council in Mar Marain 
tiiiiffh V. Chaudhrain Bhapwant Knar, I, L. B., 
13 All., 300 ! L. B., 18 I. A., 51, is applicable 
also to arbitrations under s. 221 of Act Nc. XIX 
of 1873. Gaubi Shankab v. Babb-vn Lab 

P. li. E., 14 AU., 847 

14. 1 BB. 222 to 231— 

Award hy one arbitraior only — Effect of such award 
and of the decision of the Settlement Officer thereon. 
— The provisions of ss. 222 to 231 of Act XIX of 1873 
contemplate that tbo award therein dealt with 
should bo an award made by more arbitrators than 
oni\ Where tbereforo a Settlement Officer bad 
delivered a decision under s. 230 upon what 
piirixirtcd to bo an award by one arbitrator 
only, it was held tiiat such sr.-callcd award and tbe 
decision thereon of tbo Settlement Officer would not 
prevent^ tbe matters dealt with therein being re- 
opened in a civil suit. Jatan Siiiyh v, Jfa/iadeo 
Siiiyh, Weekly Motes, All., 1SS6, p. ISO, distin- 
guished. Pabsidu Rai f. EA.ir Nain Rai 

p. L. E., 18 AIL, 172 

2. REPERENCE OR SUBMISSION TO ARBI- 
TRATION. 

16. — Power of Court to. refer— 

Bemaiid under Civil Procedure Code, s, 566, for 
trial of issues — liefereiice by frst Court of whole 
case to arbitration — Befusal of arbitrator to act — 
Award by remaininy arbitrators — llleyality of 
award — Civil Procedure Code, s. 510. — A Court of 
first instance to which issues have been remitted 
under s. 5CG of tbe Civil Prcccdiirc Code by the Ap- 
pellate Court has ouly jurisdiction to try tbe issues 
remitted aud ie functus officio in other respects, and 
cannot make a reference of the case to arbitration, 
which is only ivitliin the jurisdiction of the Appellate 
Court. Gossain Mowlat Geer v. Bissessur Geer, 
22 W. B., 207, referred to. Nand EAit i-. Pakik 
Chand . . . . 'I, L. E., 7 AIL, 523. 

10 . Power of parties to refer — 

Civil Procedure Code, 1859, ss. 312, 325 — Mode of 
reference to arbitration. — Ss. 312 and 325 of the Code 
of Civil Procedure (VIII of 1859) were enabling, and 
were not intended to be restrictive or exclusive. 
Parties who are sui juris are ccmpcteiit, before decree, 
to make any agreement as to the settlement of tbe 
suit. JoHESSUE Baneejee t’. Kubtanee CnUBN 
Deo 24 W. E., 41 

17. Matters for arbitration.— 

Whatever matters parties to a suit may agree 
to refer to arbifeeaticn, they cau refer such matters 
or an.y of such matters as are in difference between 
them in the suit. Tednath Chowdhey v. SIanick 
CmJNDEE Dosa , . .14 W. E., 489 

18. Agreement to refer future 

differences to arbitration — Naminy of arbi- 
trators — Civil Procedure Code ('18S2J, s. 523.-— 
A general agreement to refer future dittereuccs to 



DIQEST 01? CASliS. 


( iOO ) 


AHBITRATIOIT— co«finu«rf. 

2. REFEBENCE OR SUBMISSION TO ARBI- 
TRATION— c<3n;ijiuf</. 


incut is agreed to be refemd to albitrati&n. But the 
agreement must name the arbitrator or aibitratom, 
and an agreement which proiidee for the future 
appointment or election of aibitratoie doca not fall 
within the ecetioii. The effect of the last clause of 


[L L. E.. 20 Bom., 232 


—Poatr tif esteutor to rfftV quution cftxteu’ 
Uvn of lidl to srln/jviltoii.— Any dispute (for 
instance, as to the due (xccutiou of a will) in a 
suit cn the testamentary side of the High Couit 


[I. L. B., 20 Bom., 238 
In the same case on appeal,— (Fimuir, 
C.J., and STnacHEY, J .) — An executor, ngaiosl 
wheso epplicatiun for probate a caieat has been 
entered, cannot submit to arbitration the 
whether the wili propounded by him was dmy exe- 
cuted by the dreeased. Oii£ii.AXiiai ATafAxaai r. 
Nahiciiai • . Z, L. B., 21 Bom., 335 


to bo set aside. BAluyrEJitiATQ Chattsiues 
t. NlZIBCDDUf 

[I B. L. S. N., U : 10 W. B., 171 


ABBITBATION— coxfinueef. 

2 REFERENCE OR SUBMISSION 10 ARBI- 
TRATION— confinued. 

2L • JloJt of appU' 

cafion.— The application for a reference to arbitra- 
tion most be made in Court by an instrument in 
vntrag by the parties in person, or their pleaders 
Bpccially aulhonzcd in that behalf. Bdbigoo Bor 
r. BBiaBixTS UranurA W. B., 1864, Act X, 41 
GazcE e. Hamid Bcebu . . I6W. B., 160 


debt duo to tbe firm, has no power, in tiie absence 


[1 W. R, 80 


Nabatm . ... 1 Agra, Be?., 40 

ItAu Pebsuaq r. Nazeeb Uossbix 

[1 Agra, BeT., 63 


nuired. Aeseb Bsa c. Bumia Au 

C2 N. W., 418 

JBrASASTEIIlA DEII C. NASAytiASA DbtX 

tl 2£ad., 106 : 1 Xnd. Jur., O. S., 136 
26. Submissioa in writing— 


Makocejee & Co. . , lln^ Jur., ZZ.S., 69 

27. " — —Order of re. 

yewBce #0 oriifration— Ciri/ rrocedure Code {Act 
<f i8S2^» ». 505~JumdteUon—Abtenee of 
autkcnlp to refer pracfic*.— By a Judge’s 
order consented to by the plaintiff and defendant, this 
suit was referred to arbitraliun ou the 13tb December 
1893. lathe following January aud I’ebnitry 
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AEBITEATION— coHiiui 
2. EEEEEENCE OR SUBMISSION TO ARBI- 
TRATTON — eoniituicJ. 

incetiugs wcro held before the urbilrator whieU were 
attended by the defeudivut and the uiauagiug clerk of 
hia then attorney, and ho took an active part in the 
procecdiugg. Subse<iuoutly tho defeiidaut changed 
hia^ attorney, and declined to in-octed u'ith the 
arbitration, conteudujg that tho oi'der of reference 
was illegal, inasmuch as no special authority in writing 
was given by tho parties to their attorneys to obtain 
the order, as required by s. uOtJ of tho Civil Prccedurc 
Code. Ue took out a summons to set aside tho order. 
Ifeld (dismissing tho summons) that the abseuco of a 
written authority did nut invaliilato tho order of 
reference. Lvxititiuxi c. \VJLJ)I^^v Cassuir 

[I. L. E., 23 Bom., 629 

2S. “ Corfu oj' Cicil 

I^i'ocedui'is (Axt XX y oj^ lSS2Ji iiOG and 578 
— Jiefcreiice lo arbitmlion, not hj a iciiten 
jicdtioH, but 4y consent of l>arlics—M^hcthef an 
aicard jiasscd on such reference ab initio void~ 
drreffulariti/ not aJJ'cctinj the merits of the case or 
the jurisdiction of the Court. — The second paragisiph 
of 3. BOG of tho Civil i’roeeduro Code, which says that 
every applicatigu fur an urder of referouco shall bo 
luado in writing, is directory only ; theroforo in a 
case where both parties consented to a reference to arbi- 
tratiou and where tho order of reference was made by 
tho Court in tho presence of their cuuuiel or advocates, 
but not upon a written application, such a referenco 
is not a nullity, as it is merely avi irregularity jiot 
affieetiug tho merits of tho caso or tho jurisdiction 
of tho Court. SuAiiA Suspba.ii Ia:bb r. Aupui, 


Latin 

, . . I. L, E., 27 Calc., 61 


(4 C, W. H,, 03 

29. 

Ineffectual reference— i£e- 


fusal of arbitrator lo act — Act VIII of 1850t 
ss. 310 and 320. — Where parties liad executed a deed 
agreeing to refer ail matters in dispute to the arbitra- 
tion of tlu'Ce persons, and one of tho arbitrators 
refused to continue to act, and tho othei- two cou- 
BCiiucntly refused to proceed with tho referenco, tho 
Court refused to order tho agreement to be tiled in 
ColU-t. BbOOKE C, SVRVISL 

[12 B. L. B., Ap., 13 

30. Want of express 

cojweirf.— Tho Judge intimated that he should refer 
the suit to arbitration, and allowed a certain time to 
tho parties to object to that course. No objection 
was made withiu such time, and thereupou tho J udge 
referred tho cause to arbitrators named by him. 
After the day fixed, tho defeudauts objected. Meld 
that tho reference was not warranted, there having 
been no express consent by tho parties. Deguhbub 
Chattebjeb V. Easi Pbea Debea 

[Marsh,, 517 : 2 Hay, 583 

31. — — Eefusal to consent to arbi- 

tration — Presumption. — Nothing which passes be- 
tween the parties to a suit iu any attempt at arbi- 
tration or compromise should be allowed to effect tho 
slightest prejudice to the merits of them caso as it 
eventually comes to be tried before the Court, No 
presumption can bo raised against a party to a suit 


AEBITEATIOH-eonluraerf, 

2. , REFERENCE OR SUBMISSION TO AKBI- 
TRATION-eonehirfurf. 

from his refusal to withdraw from the determination 
and submit to arbitration. Mojiabbeb Singh c. 
Dhujjoo Singh , , . 20 "W. R., 172 

32. — — — Jurisdiction of 

Court over arbitrators — Civil Procedure Code (Act 
XIV of 1SS2J, ss. SOS, 518, — When a Court has- 
referred a suit to arbitration, it has jurisdictiou over tho 
arbitrators to compel them to give up documents filed 
■ . of tho arbitra- 

the suit which 

may have been handed to them. Such jurisdiction can 
bo oxtreiscd by au application made iu the suit ou notice 
lo tho arbitraturs. Nubsxng Chundee Dawn r. 
Nubeub Cuunpeb Durr 

[I. L, B., 17 Calc., 833 


3. APPOINTMENT OP ARBITEATOES AND . 
UMi’IRBS. 


33. Power of Judge to appoint 

— Consent of nominees — 'Presli appointment after 
refusal lo act. - Before a Judge refers a case for 
arbitration, he should ^ascertain whether the persons 
nominated are willing to accept the cilice, and till he 
has done so, any nomination of au arbitrator by him, 
without the applieatiuu or consent of the parties, 
is illegal. But when a. case has once been referred to 
arbitration, after the preliminary stops have been 
properly taken, the Judge has the solo power of 
appointing fresh arbitratji's in tho room of such as 
refuse to act. Tbovluokhonath Eor e. CoUiEOTOe 
OE BEEBEHOOit. LOCKENATU ROV r. CoUjEOl’OB 
OE Beebbuoom. Hubonath Roy v , Kasheenath 
Roy ..... W. E., 1864, 338 

0 ^ NToniination by Judge— 

Cicil Procedure Code, 1S50, s, 31-1 — Validity of 
appoinlmanl of arbitrator. — Where both parties could 
not agree in nominating an arbitrator, and the Judge 
nominated oue under s. 314, Act VIII of 1859, and 
one of the partic-s, six weeks after the uomiuatiou, ob- 
jected to the J udgo’s nominee, but could not 'shjw ou 
appeal that ho did not request tho Judge to nominate 
same one, the appointment was held good and biuding 
upon both parties. Sueoop Eaji Deb v. Gobind 
RaaiDeb . , , . , 7‘W, E., 13 


35. 


Civil Procedure 


Code (1SS2), ss, 510 and 521 — Pefusal of person 
appointed arbitrator to act — Appointment of 
arOitrator by Judye — Pfect of s. 521’ on such 
appointment, — Tho words “so far as they are con- 
sistent with any agreement so filed" iu s. 524 
of the Code of Civil Procedure do uot mean 
that the agreement must coutaiu iu every case au 
express provision as to what ought to he done if auy 
arbitrator is uuwilliug to act, iu order that a J udge 
may act in conformity to it, and that s. 510 has 
otherwise no application. The reasonable consirac* 
tion is that the action of the Judge under s. 510 
should uot bo incousisteut with the agreement, if it 
contains any special provision on the subject. BaIiA 
PATIABHIBAjUA Chbxti v . Skethaeaha Chetii 

[I. Ii. E., 17 Mad.»498 
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AEBITBATlOlf— co»/inMrf. 

3 Ari’oixTiiEN'J^ OP aebiteatobs and 
UMPIRES — eosimwi. 


*[lind. Jur., K. S, 161: 5 W. B, P. C.,M 
^ 10 Moore’s L A., 41G 


37^ Appointment of sole arbi- 

trator in pl^ce of Jour— Onl Prcetdtn Code, 
I8a9i IS. 315, 318, aiS-JiieaUofrt/trtiue—Cea-^ 
«»<— <if eubihtale for ortitrotcr^— 
lu a luit s partnoTBlup accjost, the nuttet ia 
di»puto«cic, b; aacrdiTihUd thelOth Apnl lin. 


ABBrrEATION— 

3. iPPOISTJIEST OP iBSmAIOES ASD 

UMPIRES— coafZiwei. 

.Aitalon . 5 .fc. .i* . ■■ 

Haninais Diir r. -n ^oa 

[3 B. L. B.S 8- ”• ^ 


the time bad fulcJ. the JC oared tlal “ Uic 
order of the Otli dpnl 1S77 ” oubt be naZaS, iz,i 
tlut the aatten la diapaze mi^bs* be nfoM t> 
ubitretiiA df (och p^Aa cr penici u iZe C-ct 
might bo pl»Ml ta friaut, ta be tr^ ofA iL:<3==e<i 
bjrtheCi;^. The Aftn4iil(f7fcd;bjj— 
Aucnl»*’*UihiireTcr, Eidecatid SJ^a Mar LsTS 
that the «4cr of thel9:h Ajri u,-; ^ 

fccalicd, lodthet »li matten u <££ai=c« bsS»eea 
tha partici ehmld be ttiemi. fcj C D, Tbo liuill 
make he ewird ia wmlaj TSija a^u 
or witlda eatli fuiJu ^ m tie laii, C D 
might think awweary. CcrUa pr/iV- -, m udie 
p»)Bcnt of Cs«u Were At ^ 

rewllmg the rcfm-ace aair ». 31S. aai th«a 
jxiAwiag It elrwu naiiT i. 3 U of Act >111 J itr> 
M a «t^ U.A, ,. la ,ipy.^ » 
l.r la tho place of the ciJ omj, Lt i'» 

.113 ,i .w MU „I I5;j c,;.^ OTlTt 


the pirt.ia '. '•' t. •*’ 

htanl npoa the edfctLa tj he mde. Ftttcejte 
ii%ttertaaj<e r. Jlaeieljee, 12 MoorF 1 1. 112, 
referred to. Cour r. Diccsu. 

[LIi.B,17CaIc,200 

4a Power of Coart to appoint 

new arbitrators — CitU Frxeitn C'-de (Ast 
\ XIV tf ixs2j, /. 5fCt— Us Coert bu jctjt cair 
I a SIO ef the Code cf Cril pricedare bt sppiat a 
Bern » xiIg aA.r zx the piics «f an.thsv alj mia 
I ths lute ILkl c-rjeatgii tf let u ans 
I Feyerdi* £end:» r. Zl^islus ^ 

> S JEjzsjRi; 
r. .iTKTta Pans 

tneerP^ i/ <.aerteS-^j soja ij tmrf 

\ ^ *2y'’^ f^jCru—X ss^ 

UK. tupaea this 






dw^LK2.-»rr.£a52i=L;«S4^j 

•SiaW as s&aiijs. i* '■■' L-Tr^-"* ^**’--***«*»t» 
3^-a- 

*■ ta '.tJUs Yl(i 'ir-i -w iwaCu- t£ 

|i-» l«.ia Ih, '^S» «il 
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ARBITRATION— s&n/tnuet^. 

6. SUBMISSION OF AIFABD — 


WAs^ Kuah’ ' . L L. a, 10 All., 137 

58. - - JlakiHj and Jil- 

tu^ awaid — AicarU made, iiit nol filed wilhtu Um« 
tprctfied by order of Coiirl — Cmi Troetdare Code 
(AH 2 lIV nf IbSliJ, It 503,514, 531.— The prcstnt 
s'aU for diisolutun of pirtumliip aad &U xoattm in 


The viord "made” lu es. 6U and S2i of tlieCiMt 
I'roccduro Code (Act XIV of 1SS2) duct not loclude 
the films ct the anard. UaUBSsc f ssuet <. SoAUJt 
Kami . I. L. a, 13 Bom., 118 

69. Award leaving point at 

Iseua undecided— OmimoA fiom rejtrenee of a 
poxnt xadiipute—DeOiiiOfi iy Court ajltr ««(•»<«* 
«ion.— AVkcco mattcre in diiimto are referred to arbi* 


not wrong in not paisiag any order or coniiog lu any 
dociaion ou that iwuit. llAJ NAnaut Uor r. Juc* 
GESsirn MooKEiUis . . , 14 W. a, 247 

60. Delivery of award to 

P&ity—Cotnplelioit nj ariiiradoa — Act VUI of 
JS59, *t, 3i5« 313, and 8SO—Secord of proceed- 
■nyr.— By an order of Court of January 17tb> 16G7,a 
eait naa nferred to two arbitratori, under s. 312, Act 


waa taken; at tho last of which inectinge, namely, on 
27th July, an objection fur the first time usa talrcn 
on behalf of the defendant that tho time limitod by 
the order of reference Lad cipircd, but the arhitmtura 



ARBITRATION — eo»(i»Kei. 

5. SUBMISSION OP AWXRD—coiioIvded. 

^nto Court OU the 10th May 1870, and jndgmest wat 
moved fur in accordance therewith. Seld that tho 
arbitcatora had authority to make the award, llic 
avanl was properly submitted to the Court. S. 3^0, 
Act VIII ot 1859, docs net make it ncccsaarry for the 
aiiiitratora to submit the aw ard to the Court personally. 


JAOAT Str&BCBI DA5I t bAJIATAX BrSAK 

[6 B. 357 


C UKMISSION TO ARBITBATOItS 

0X Defective and illegal award. 

— .\n award, defcetii o and illegal on tho face of it, 
should be at once remitted to the arbitrators. Lveu* 
UEB NABAiti r. I’rLS . . 2 N, W., 150 


or misconduet under s. 321. Mouvk Eisubx r 
Bnooem* SuiAu . . 7W.R.,403 

63. Application to remit award 



6A — — Judgment passed on award 

wttlun time ollowed for renussion— CicW 
J'roctdure Code, lbS9, ti. S2J, 3SS—Jieiiii*tton 


and cometiuu. i'ouUB PAusiiAn r. Pcaciiric 

IUb aN.'W.iSSS 

85. Remission to arbitrators 

after decision on special appeah— A case 
bavuighetanfemdto aroitratieu wiihi.ut provumu 
being made for a ihifcrcuce ef opinion, and the 
nibkraters baling giicn m difTcring awards, the 
Court of first instance tried tho case anew, and ihs- 
missed the suit. This decuiun was conlinucd ou 
appeal, lu special appeal the pUlntiil asked that 


at w.. 
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ARBITH ATIOH " — cc »l iituech 
6. DEMISSION TO AEBITEATOIIS— 

the case miglifc bo Bcut back to tbo arbitrator with a 
provision fur difEercuco of opinion, and that they 
might submit then.- award a second time. lleld 
that it was too late at this stage to allow such a 
coui-sc. Thaicooji' Dass CmjcicEBunTi’y i\ lUar 
JeEBUX ClIlJOKEHBUTTV . . 14 W. E., 150 

66. Eefusal of arbitrator to 

reconsider award. -The plamtiff iu this suit sued 
the defendants to recover certain moneys presented to 
him on his marriage, which ho alleged the defen- 
dants had received and appropriated to their own use. 
The defendants denied that they had received such 
moneys, but admitted that such-moneys had been 
credited by the plaintiff's father to the firm in which ' 
they, the plaintiff and the plaintiff’s father, were ; 
jointly interested, against a larger amount of moneys ! 
belonging to the firm which had been expended on tho 
plaintiff’s marriage. Tho parties agreed to refer tho I 
matter in dispute between them to arbitration, and to 
abido by tho decision of tho arbitrator.' Tho arbitra- 
tor decided that tho plaintiff could not recover the 
money he sued for, and which had been credited 
to tho firm of which ho was a partner, as a larger 
sum had been expended on his nuirriago out of the 
funds of the fiim. The plaintiff obtained tho 
opinions of certain pandits to the efleet that, under- 
Hindu law, gifts on uiarriago are regarded as separate i 
acTuisitious, aud prayed that the Muusif would remit 
the award with these oirinions to the arbitrator, Tho 
Muusif remitted tho award with the opinions, re- 
questing tho arbitrator to consider them, aud to re- 
turn his opinion in writing within a certain period. 
Tho arbitrator having refused to act further, the 
Muusif proceeded to determine the suit, aud gave tho 
plaintiff a decree on the ground that, in a joint 
Hindu family, presents received on maiTiagc do not 
fall into the common fund. Held (Peaksok, J., 
dissenting) that, there being no illegality apparent on 
the face of the award, the 5luusif was not justified in 
remitting the award, or iu setting the award aside and 
proceeding to determine the suit himself, but that he 
should have passed judgment in accordance with the 
award. Nanak Chaitd e. Bait Namain 

[L L. E., 2 All., 181 

67. — ^ Eefusal by arbitrator to 

act — Aivard on one point onli/ — Remission to 
arbitrator — Limitation — Adverse possession. — A 
case was referred for decision to an arbitrator. 
The arbitrator made his return, deciding by the 
award only one of the issues raised in the case, viz., 
that tho defendants had been in possession of the 
land in suit for ma-e than twelve years. The plain- 
tiffs and the defendants claimed under tho same 
landlord. The Muusif remitted the award to the 
arbitrator for detenuination of tho other matters 
arising in the case j the arbitrator, however, refused 
to act further in the matter, and the Muusif himself 
took up the case and decided it iu favour of the 
plaintiffs. On appeal, the Subordinate Judge held 
that the award made by the arbitrator was suilicient 
for the determination of the case, and revei-sed the 
decision of the Munsif and gave the defendants a 
decree in terms of the award. Held that, as the 


I AEBITEATIOU — continued. 

I 6. DEMISSION TO AEBITEATODS-coMimaecf. 
i plaintiffs aud the defendants claimed under one and 
j the same landlord, and the question between them 
j being^ which of the two had the better title to the 
i laud in dispute, the case could not have been cou- 
I eluded by tho finding of the arbitrator upon the 
! question of pisscssiou, and that the Muusif had acted 
rightly, oil the arbitrator declining to complete the 
award, iu deciding tho case Mmself. JoA'AEDOjf 
Mukdue Daena r. Sahbhe Naxu Mbndbii 

[I. L. E., 16 Calc., 806 
68. Appeal impugning pro- 

priety of order of remission — Civil Procedure 
Code, 1S77, s. 530, — An aivard ivas remitted under 
s. 620 of Act X of 1877. The arbitrators refused 
to reconsider it, and the Court thereupon proceeded 
with the suit, aud gave tho plaintiff's a decree. The 
defendauts appealed from such decree on the ground, 
.amongst others, that tho award had been inqiioperly 
remitted under s. 620. Held that tho question 
whether the award had been properly remitted under 
s. 620 or not could be entertained in such apiieai. 
AbbuIi llAuiiAif f. Tab Mauahmad 

[I. L. E., 3 All., 636 

But see GKonaE r.,VASiUif Bobby 

[I. Jj. E,, 22 Nlad,, 204 

aud eases cited iu the judgment iu that case, 

69 . Omission of arbitrator- to 

carry out terms of reference— O'afil /or parti- 
tion and to take accounts — Civil Frocedure Code, 
1877, ss. 2, 520, 522, 523 — Filing agreement to 
refer to arbitration in Court — “ Hevree.” — 'I’he 
sharers of a joint undivided estate agreed iu writing 
that such estate shuild bo partitioned, and the 
accounts thereof settled by arbitration, aud named- 
one of such sharers as arbitrator, aud agreed that ho 
should settle all the accounts, show the surplus at 
each sharei-’s credit, and prepare lots, aftoi- partition of 
the lauds aud houses Comprehended in such estate, 
and have them drawn within one year from the com- 
pletion of tho partition. Subsequently one of such 
sharers applied, under s. 523 of Act X of 18/7, to 
have such agreement filed iu Court. The other 
sharers not objecting to this coiu-so, such agreement 
was filed accordingly, and the case was referred to 
such arbitrator. Tho arbitrator made an award 
whereby he partitioned such estate iuto lots, assigu- 
ing 3 -me ouly of such lots by name, aud wherein he 
stated that he had not been able to settle the accounts 
owing to the default of the parties ; aud that, con- 
sidering that the partition should take effect without 
any delay, he did uot ask for fui-ther time. He fuither 
stated that “all the parties state that they will 
adjust the accounts after renewing the agreement,'’ 
aud he requested that the unassigned lots might be 
drawn in Court. Tho Court made an ordei- confirm- 
ing the award, and, it being objected that the settle- 
ment of tho accounts should uot be p-stponed, but 
that they should be settled as agreed, dii-ected that 
the arbitrator should settle the accounts, and gave 
him a year’s time for that puvp'.se, and, some of the 
parties not being willing to draw the uuassigued lots, 
dii-ected tho distribution of such lots “ iu reference to 
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ABBITBATION — conCtitueJ. 
e. EEiUSSION TO AEBIXEATOES-coac/Miei, 
the age and number” of tho Bhatcrg, Jleld that 
such Older was a “decree” withu the meaning of 
Bs. 2 and 6^2 of Act X of 187/. that the arbitiut.r 
should himself have drawn such lots, or he should 
have made tho forties draw thems hut, tnasintich 
as it would not hove strained the agreement tu have 
hod such lots drown in Court and no (,b]tct>>Ji had 
been taken tu the arbitrator not hai lug himself drawn 
them, it was not iacumbeut on the dmt to hare 
remitted the award in order that the arbitrator might 
haio draivu them, that the Court, huuercr, should 
net haio distributed such lota in the manner it had i 
dune, but should hare drawn a lot for each persou. I 
and in acting as it had duuc, it had acted contrary ti> | 
the auarJ, and for that reason Us decree cauld m-t bo > 
luaiutomcd, and that, in confirming the award i 
before tho accounts had been settled and on award 
made m respect thereof, the Court had acted errouc* I 
ously. inasmuch as tho award had left uudotctinmcd I 
u >uy important matter, nr, the setUuneut ot tho ' 
accounts , and the Court should, under s. 620 of Act | 
X of LaiT, have remitted the award for the lecuo* , 
sidcratian of thoaroituturj and, as it hod tho p.,wcr j 
tj rsuit it upon such terms as it thought fit, tho ' 
Cuhrt could lu\o aU.,uod uue year, if nenssory, for I 
tho settlement of the accounts i and ou this acc.unt, i 
and alsa because the Couit lud mode an order pvSt* I 
polling the settlement of tho accouots, aud thercuy I 
inode ftu order contrary tu, aud ut excess vf, tho 
award, its decree must bo reversed. SaUC AU t. 
lusis AU Kium . . l.l«.G.,3AlL,2Sd 

70, Ciiil Proeedure 


tors may bo cLalicuged on appeal agauist tho dccreo 
ultimately passed ; aud (2) that tho award onght not to 
haro becu remitted t there was no tllegaJity on the 
face of It, aud there was a decision on the abule 
matter in issue between tho parties. JUsMooraitalA 
Teuarte v. Untidatun Teicaree, 14 It'. 11., 3J7, 
Amiiea Da»t i. ATodyer Ckani £al, I, L. M., 11 
Calc,, 172, Aaudk CAond t. Jiam Sarat/an, 
1. L. £„ 2 All; 181, and Btkramjii AiayA T. 
Ifurains Jiegaiit, I. L, R,, 3 All., 643, refured to. 
OeoHOB t. YOSIlAS SOQBX 

[L L. S., 23 Hod., 303 

7. BEVOCATIOK OP, Oil WITHDEAWAL 
PEOM, ABBITEATIOX. 

7L Rovocatioa of agreemeat 

to rofor.— It is olmust a universal rule Uut a 
submission to arbitration Is lerocablo before ausmd 


ABBITBATIOIT'— eonftfluscA 
7. KEVOCATION OP, OB ^YlTUDBAiVAL 
PEOif, AEBirUATlON— coatiaued. 
nude. ScreinwEZT Nabaet Sisaii r. Gocbeb Peu- 
siUD ABAiB aiyou , . 7 W. E., 269 


t. Eciruou 1 ’£Bai;a ahat PzBaiiisoTXU 

[3 Kad., 82 

Bat «e« XaaAsiwUY Xaik r. Ec.'roAVAur 
Naik . ... 8 Mad., 4.8 


arrange nutters here.” Ueld that the trlegnims scut 
to the aibitmtors did uot amount to a rcvucatiou of 
their authority. Keuas e Pbaebb 

[L li. B., 2 Calc., 445 

74. — — of tfmf, 

l-retutapUoH of rteocalion from - buit iu eufurce 
apretMetU lortfer. — Where some monthsliodeUpscd 
without cither party taking action to carry uut au 
agreement to rctsr a dispute tu arbitration, the plAiu* 
tu was held not to bo debArrcd from considering the 
agreement revoked and pr..secutiDg hii suit. jEOltA* 
KUOK hOU> t. hlDTTBA PEBSSaD 

[IN.W., Ed. 1873, 253 
^ 75. ^ Qround for revocation— 



is uot, uil^ut Just aud suillciCQt cause, revocable. 
AU>t Apappa v. Sita,lu(a i’eroiya, 3 Mad., B2, 
OvcmikvL J^ttloajte A’ariertcaN/es MaHtcljct, 
3 JfaA, lS3, aud Oaiitoiys v, £'i>nirra«a, 7 Had., 
237, followed. Xaoasavvue Xaie e. ltv^OArAlIY 

Xaxc 8 Mad., 46 

TO. Zoiiy amt ««• 

reaso tails detoy i» conduct of rAc proceeJtHjt— 
Cscst Proicdure Code /'Jet Xlt' of 2Si2J, i. 523.— 


bo filed under i. 523 of the (Xde of Civil Procedure. 
Coux e. Bacosta . I. la B., 17 CMo., 200 

77, - — Ouirrio* lo fit 

ftite Mitoi'n ir'tuA airord thuuld It madt—yvtict.— 
I Acoeiding to the pn.pcr cocstruaion of the Code cf 
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AXIBXTB.ATIOTI — continued. 

7. REVOCATION OP, OR WITHDRAWAL 
PROM, ilRBITEATION— coiiL'nitarf. 

Civil Proccciuve (that is to say, coustniiug it witli 
reference to the constitution of tbc Civil Courts of 
India and the abiding direction to tliem to proceed in 
all cases according to ctiuity and good conscience), 
when persons have agreed to submit the matter in 
difference between them to the arbitration of one or 
more specified persons, no party to the agreement can 
revoke the submission to arbitratiovi, unless for good 
.cause, and a mere arbitrary rcvocatiou of the autho- 
rity is not permitted. Where no time was originalty 
fixed within which the award was to be made, it is 
open to either party to hasten the j)roceedings by 
giving notice to the arbitrators that the award must 
be made, and an umpire appointed, within a reason- 
able time ; but where the time elapsing after the notice 
has been actively employed by the arbitrators, and 
the delay has been owing to necessity which they 
could not control, the parties • cannot recede from 
their submission by reason of the notice. Pestonjee 
Nussbuwaitjee V. Manookjee & Co. 

[10 W. E., P. C., 51 : 12 Moore’s I. A., 312 

Abeakhee Kooee V. OoDuir Scroir 

[15 W. E., 331 

7S, — After the parties 

to a suit have agreed to refer it to arbiti-atiou and the 
order of reference has been made by the Court under 
s. 508 of the Civil Prccedure Code, neither of th'em 
can arbitrarily and on no sufficient ground withdraw 
from the agreement. Festonjee Sfussermanjee v. 
Manockjee 4' Co„ 12 Moore’s I, A., 112, followed. 
Natssukh Eai V . XJiiABAi I, li. B., 7 All., 273 

79. ^ Revocation of submis- 

sion . — A submission to arbitration once made 
cannot be revoked except for good cause. It cannot 
be revoked at the mere will of one of the parties to it. 
Festonjee Nnsserwanjee v. Manockjee tj' Co,, 12 
Moore’s I. A., 112, .referred to. Sultan Muhasi- 
itAD Khan r. Sheo Pbasah 

[I. li. E., 20 All., 145 

80. Appointment of new arbi- 

trator, Power of- Cicil Frocee’itre Cede (Act 
XJV of 1882J, ss. 506, 50S, 510, d21.~On 
19th June 1884, an application for an order of 
reference was made, under s. 506 of the Civil Proce- 
dure Code (XIV of 1882), by both parties to a suit. 
It was signed by both defendants and by the plain- 
tiffs’ pleader. As the plaintiffs’ pleader had not been 
“ specially authorized in writing ” to join in the 
application, the Court postponed making any order on 
the application till the 23rd idem. On that day the 
fii-st defendant did not attend the (jourt, but the 
plaintifis’ pleader produced the requisite authority, 
and the Court made an order referring the suit to the 
decision of the arbitrator nominated in the application 
of the 13th. On 27th June the first defendant made 
an application to the Court to revoke the authority of 
the arbitrator and appoint a new arbitrator in his 
place, on the ground that, after signing the applica- 
tion of the 19th, he had become aware of certain 
circumstances connected with the arbitrator which 
showed that he was not worthy of the confidence 


ARBITRATION — continued. 

7. REVOCATION OF, OR WITHDRAWAL 
FROM, ARBITRATION— coJrtiEiwd, 

reposed in him. No final order was made upon this 
application till after the submission of the award, 
when it was rejected ou the ground that the charges 
of misconduct and partiality imputed to the arbitra- 
tor were not made out. Meld, first, that the first 
defendant not having objected to the appointment of 
the arbitrator ou or before the 23rd June 1884, when 
the order of reference was made, must be taken to 
have tacitly acquiesced in the course adopted by the 
Court, and that such acquiescence amounted to a fresh 
submission. Ardesar Kormosji Wadia v. Secretary 
of State for India, 9 Som., 177, and Sreenath, 
Ghose V. Raj Chunder Faul, 8 IF. R., 171, followed. 
The objections raised by the fii'st defendant could 
only be considered after tbc submission of the 
award, and then only to the extent permitted by 
B. 521 of the Code of Civil Procedure (XI V of 1882). 
When once a matter is referred to arbitration, it is not 
competent to the Court; under the second paragraph of 
3. 508 of the Code of Civil Procedure (Act XIV of 
1882), to “ deal with ” the matter in difference between 
tho parties, e.xccpt as provided iu Ch. XXXVII of 
the Code. There is no section of that chapter which 
anthorizes the Court to revoke tho authority conferred 
ou an arbitrator and to appoint a new one except iu 
cases falling strictly within tho purview of s, 510 of 
tlie Code, where “the scope and object of the refer- 
ence cannot be executed.” It is only in these cases, 
.apparently, that the authority conferred on arbitrators 
can bo revoked “for good cause,” the cause being 
such as is contemplated in that section, as where 
“ an arbitrator refuses, or neglects, or becomes iu- 
cajiable to act, or leaves British India under cheum- 
stances showing that he will probably uot return to 
India at an early date.” The enactment of tho 
second paragraph of s. 508 of the Code of 1882, 
which does net occur iu the correspotidiug section (315) 
of Act VIII of 1859, has the effect of rigidly restrict- 
ing the Courts to the exact procedure laid dowu wheu 
dealing with cases in which the appointment of a new 
arbitrator becomes necessary. HALiiiBHAi Kaeiji- 
BHAi r. Shaneab Sai . I. Jj. E., 10 Bom,, 381 

^ 81, Eevocation toy one party— 

“Sufficient cause” — Civil Frocedure Code, 1859, 
s. 326.— The fact of one of the parties to the agree- 
ment revoking his submission is uot a sufficient 
“cause” within the meaning of s. 326 of Act VIII 
of 1859. The English cases ou the subject considered. 
Pestoxjee Nussebwanjee V . Maneckjee 

[3 Mad., 183 

S. G. ou appeal 12 Moore’s I. A., 112 : 

[10 W. B., P. C., 61 

Santanja V. Rahabata . . 7 Mad,, 257 

82. Examination of arbi- 

trator as a witness. — A referonce to arbitration 
made under au order of Court cannot be revoked at 
the instance .of a party. If an arbitration awaiA is 
set aside aud the matter is tried as a suit before 
the Court, the arbitrator cannot be examined as a 
witness as to the gi'onnds of his decision, but only 
to prove any admission which may have been made 
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AHBITHATIOIT— 

7. BEVOCATION OF, OB WITHDBAWAL 
FEOM, ABBITBATIOK— coaiiRKft?. 
before him in the course cf arbitratioa, smd 
nbich mifht be material cMdcncc. Is'iLaioNzx Bosk 
i. Mobima CursEza Dexx . 17W. B.,516 


agreed that the xoatteri in diScicnce betuecn them id 
the suit should be decided in aeccrdance with the 


aime. Lbkusaj: fiixoa « DciaUi Eria 

[I. L n., 4 AIL, 303 

84. Devocatioa by Cotwt— ///• 

uess of arbttralort-~Ctvtl Procedure Code, lb59, 
t, JiS.— Wlicro one of tbo arbUratort bad been ill 
and the time for sending it iu cbpseil before tbey 
>uulJ mahe their award, tiie Court superseded the 
arbitration aud rccaltcd the suit. Joasru r. Sbeeb« 
t-EB . . . . Bourke, O. C., 350 

85. Withdrawal from arbitra- 

tion — Cfrii i’roecdKr* Code, 1S59, r, 32 $. — Either 
e.f the parlici in a reference to atbitrati»u may siith- 
dravr freni tbo prccccdiiigg at aoy time prerions to 
the inaliii'’ of the nwaril ntilrs* thn anbinieshai to 

I ■ Jer 


[3 hlsd.^ 83 

But see KAOigAwsrr Kaie r. BrxasliVT Kuc 
[8 ACsd., 48 

QO. Itofusalof some arbitrators 

to act— Cecil Procedure Cede, 1659, e.SiB—Ut^ 
futal to notainale olier orlttrolcre—Wiiidraiial 
from ariiVra/ioa.— Where some o£ the arUttatcra 
named in an arbitration agreemeut refuse to act, aiul 
the patikt do not agree to apixiut itbm instead of 


ABBITRATION— eo«/.»H*<f. 

7. BEVOCATIOK OF, OB WITUDRAWAI, 
FROir, ARBITRATION— ecBelBdcrf. 
them, it is not incumbent upon the Court to appoint 
other arbitrators, unless both parties agree, the provi. 
sien cf a 319 being not obligatory, but simply per* 
missive. Held further that, under such circum- 
stanccfi the refusal on the part of one party to uemi* 
nato ether arbitratora dees not amount to a irith* 
drsmal from tbo agreement to proceed to arbitration. 
Saba SooEH c. Suita Dtax. • lAgr8,109 

87. Withdrawal from arbitra* 

tloa — Qroundfor tvttidrciKal.—A party U not ea* 
titled to withdraw without good Cause ^ownfrema 


interested who would not be bound, the grounds were 
held not to constitute n good ground fir Withdraws]. 
Rau Coouab Sdaba r. Kai-a CoAini Suaha 

[21 W. R„ 386 


. ' ■ 

named by tbim. and did not agree to accept tbo 
dociMon of any less number of persons so nemmated. 
Three only of the arbitrators uenunated were pK- 
ceedbe with the arbitration, and one bad declined to 
act. Held that the suit, which was one to put an 
c^to thearbitraiiou, wasmaioUinable. PaumbIdab 

Dat c. Habi Najk . 7 N. W., 367 

89. Jsretmtnl io 

tttihdrav! tvtl—Patlure lo mats airsnf'-.Jppfica* 
hon/or retloralten to fie of Court.— A. suit was. by 
order of Court, refcrrid to threo specified arbitra- 


[Q B. L, It, Ap., 74 


8. AWARDS, 

(a) Co>stbvctiox axd Errzcz or. 

00. Bulo of constructiOD.— An 

award should be construed, not by oral etidincs 
givra by the arbitrators, but by loiliog at the Iso* 
cuage of the award itsilf. Crxcsniz r. Cuitit 
Llti . . , . . 3If..W.,117 
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ARBITBrATION — continued. 

7. EEVOCATION OP, OR WITHDRAWAL 
PROM, i\RBITRATIOH — continued. 

Civil Procedure (that is to say, ooustruiug it with 
reference to the constitution of the Civil Courts of 
India and the abiding direction to them to proceed iu 
all cases according to equity aud good conscience), 
when persons have agreed to submit the matter iu 
difference between them to the arbitration of one or 
more specified persons, no party to the agreement can 
revoke the submission to arbitration, unless for good 
cause, and a mere arbitrary revocation of the autho- 
rity is not permitted. Where no time was originally 
fixed within which the award was to be made, it is 
open to either party to hasten the proceedings by 
giving notice to the arbitrators that the award must 
be made, and an umpire appointed, within a reason- 
able time ; but where the time elapsing after the notice 
has been actively employed by the arbitrators, and 
the delay has been owing to necessity which they 
could not control, the parties ' cannot recede from 
their submission by reason of the notice. Pestonjee 
HtJSSBaSVANJEE V. Manocejee & Co. 

[10 W. B., P. C., 51 : 12 Moore’s I, A., 112 

AbLAKHEE KqOEB f. OODUN Shtqh 

[15 W. K., 331 

7S. — — After the parties 

to a suit have agreed to refer it to arbitration and the 
order of reference has been made by the Court under 
s, 508 of the Civil Procedure Cede, neither of them 
can arbitrarily aud on no sufficient ground withdraw 
from the agreement. Pestonjee Nusserwaiijee v. 
Manoohjee Co,, 12 Moore’s I. A., 112, followed. 
Rainsukii Rai f. Umadai 1. L. B., 7 All., 273 

79, — ^ Revocation of submis- 

sion. — A submission to arbitration once made 
cannot be revoked except for good cause. It cannot 
be revoked at the mere will of one of the parties to it. 
Pestonjee Nnsserwanjee v. Manoclcjce 4' Co., 12 
Moore’s I. A., 112, ^referred to. Suetan Mehav- 
3XAD Khan v. Sheo Peasad 

[I. L, B., 20 AH., 145 


80. Appointment of new arbi- 

trator, Power of— Cicil Procedure Code (Act 
XIV of 1882), ss. 506, 508, 510, 521.~On 
19th Juno 1884, an . application for an order of 
reference was made, under s. 506 of the Civil Proce- 
dure Code (XIV of 1882), by both parties to a suit. 
It was signed by both defendants and by the plain- 
tiffs’ pleader. As the plaintiffs’ pleader had not been 
“ specially authorized iu writing ” to join in the 
application, the Court postponed making any order on 
the application till the 23rd idem. On that day the 
fii’st defendant did not attend the Court, but the 
plaintiffs’ pleader produced the requisite authority, 
and the Court made an order refemug the suit to the 
decision of the arbitrator nominated iu the application 
of the 19th. On 27th June the fii'st defeudint made 
an application to the Court to revoke tlie authority of 
the arbitrator and appoint a new arbitrator in his 
place, on the ground that, after signing the applica- 
tion of the 19th, he had become aware of certain 
circumstances connected with the arbitrator which 
showed that he was not worthy of the confidence 


ABBITBATIOH — continued. 

7, EEVOCATION OP, OR WITHDRAWAL 

PROM, ARBITRATION — continued. 

reposed in him. No final order was made upon this 
application till after the submission of the aw-ard, 
when it was rejected on the ground that the charges 
of misconduct and partiality imputed to the arbitra- 
tor were not made out. Keld, first, that the first 
defendant not having objected to the appointment of 
the arbitrator on or before the 23rd June 1884, when 
the order of reference was made, must be taken to 
have tacitly acquiesced in the course adopted by the 
Court, aud that such acquiescence amounted to a fresh 
submission. Ardesar Mormosji Wadia v. Secretary 
of State for India, 9 Pom., 177, and Sreenatk 
Ohose V. Pa) Chunder Paul, 8 IV. P,, 171, followed. 
The objections raised by the first defendant could 
only be considered after the submission of the 
award, aud then only to the extent permitted by 

8. 521 of the Code of Civil Procedure (XIV of 1882). 
When once a matter is referred to arbitration, it is not 
competent to the Court; under the seeond paragraph of 
8, 508 of the Code of Civil Procedure (Act XIV of 
1882), to “ deal with ” the matter in difference between 
the piarties, except as provided in Ch. XXXVII of 
the Code. There is no section of that chapter which 
authorizes the Court to revoke the authority conferred 
on an arbitrator aud to appoint a new one except iu 
cases falling strictly within the purview of s. 510 of 
the Code, where “the scope and object of the refer- 
ence cannot be executed,’’ It is only in these cases, 
.apparently, that the authority conferred on arbitrators 
can be revoked “for good cause,” the cause being 
such as is contemplated in that section, as where 
“ an arbitrator refuses, or neglects, or becomes in- 
capable to act, or leaves British India under circum- 
stances showing that he will probably not return to 
India at an early date.” The enactment of the 
second paragraph of s. 508 of the Code of 1882, 
which does not occur in the corresponding section (315) 
of Act VIII of 1859, has the effect of rigidly restrict- 
ing the Courts to the exact pirccedurc laid down when 
dealing with cases in which the appointment of a new 
arbitrator becomes necessary. Halijibhai Kaeih- 
BHAi V. Shankab Sai . I, h. B,, 10 Bom., 381 

'' 81. Bevocation by one party — 

“Sufficient cause” — Civil Procedure Code, 1859, 
s. 326. — The fact of one of the parties to the agree- 
ment revoking his submission is not a sufficient 
“cause” within the meaning of s. 326 of Act VIII 
of 1859. The English cases on the subject considered. 
Pestonjee Nusseewanjee v. Maneokjeb 

[3 Mad., 183 

S. C. on appeal . 12 Moore’s I, A., 112 : 

[10 W. B., P. 0., 51 

Santanja V. Eahaeata . . 7 Mad,, 257 

82. Examination of _ arbi- 

trator as a witness. — A reference to arbitration 
made under an order of Court cannot be revoked at 
the instance .of a party. If an arbitration awam is 
set aside aud the matter is tried as a suit before 
the Court, the arbitrator cannot be examined as a 
witness as to the grounds of his decision, but 
to prove auy admission which may have been made 
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ABBITEATION— 

7. BE70CATI0N OP, OB WITHDRAWAL 
IEOH, AEBITEATION— eojiiinaw. 
ttfore him >n the course cf arbitration, and 
fthich might be material evidence. 
r. MOBIMA CHrSBEB BriT . 17 w. K., Dltl 


«ih]cctiun, and, having tahcn J’a statement on Oath, 
decided the cate In accordance therewith. Beld by 


arbitration— coH/»»«e<^» 

7. EEVOCATION OP, OR WITHDRAWAL 
PROM, ARBITRATION— eo»c7H*rf- 


arbitrators dees not amount to a with* 
diaual from the agrccincnt to proceed to arbitration. 
Sada SOOSH r. Suita DrAL . • . 1 Agra, 100 
, arbitra- 
' is not CO' 

. lovrafrcma 

d was about 


therefore the defendants were cempetmt torevekt the 
tame, Leebbaj Si>'aH «. Ddlbua Ecao 

Cl. I.. B., 4 AIL. 302 

84. Bevocation by Court— ///- 

"<11 of arbi(raleri~Cittl Trocedure Cede, 1659. 

3i8 —Where cue of the arbitrstors bad been ill 
and the tune for sending it in elapsed before they 
‘ V, award, the Court superseded the 

aititration and recalled the suit. Joezeu r. SbeeB' 

• • • • Bourke, O. C,359 

r , T. y»thdrawal from arbitra- 
Code, 1839, $. 32^.— Either 
*“ * refewnce to arbitmtioo may with' 
taw I,™ tk, 

Aii»tou PmiTi '• 

w., ,, [3M«d.,83 

Aao,,.™ sm Bc.ba„„s.„ 

aa 


to he pronounced and a party withdrew on the grounds, 
6rst, that the arbitrator was entering into foreign 
maltera , and, second, that a minor was bkely to be 
interested who wonld not be bound, the gronnds were 
held not to coDstiluto a Kod ground fer withdrawal. 
Rau Coouab Sbaha r. Kaia Ceas'd Shaha 

[21W.B., 895 


named by them, and did net agree to aceej^ the 
declskm of any less number of persons so scminatcA 
Three only of the arbitrators neminated were pre* 
cceding with the arlitratiou, and onehaddeclinedto 
act Eeld that the suit, which was one to pat an 
end to the arbitratioo, w as maintainable. PABUSsniB 
Datt. HabiNaie .7N.'W.,367 


W' Agreement to 

teUkdrato tv\i—Fa\lvrt to make axard—AD^Uei 


The arbitrators Lad only one meeting, at whielT an 
sgreenHut was ceme to by the parties to settle all 
maltersin dispute among tbemselvw and withdraw the 
matters from arhitration, which was accordinglr done 
hut nothing appeared to hare been afterwards done 
No award was made by the original arbitrators withm 
su memths from the reference. On applkatvm by the 
plaintiff to have the suit restored to the file of the 
Conrt,r-J/sW that the suit was still pendin", the 
arhitratejs not having dettnnintd it while tlie'y Lad 
jnns^mnio do so, and it was ordered tliat it shonld 
be brongU again before the Court. Gam Vith 
NA5D1 r. SnO CnAELBA Nabui 

[0 B. L, B., Ap,, 74 
8. AWARDS. 

(«) CossTBrciiojf AjTD Emcr or. 

.w®?i Sisir “p'SaSf 

toi«be i-r ine award itself. OcyriaEE r. Cuotat 
• ‘ . 3ir..W.,U7 
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ARBITIiATIOiN' — continued. 

8. AWARDS — coiiiinued. 

91. Award of the 

nature of a family settlement directing an annuity 
to he paid “ta haiydt walidain.” — An award 
drawn by an unprofessional arbitrator in India is 
not to be construed according to the same principles 
as an award settled by counsel or a solicitor in Eng- 
land, but in accordance with what may reasonably 
be supposed under the circunistances of the case to 
have been the intentions of the arbitrator. Where 
an award, which was of the nature of a family 
settlement between a father, mother, and son of 
certain property which had been given by the father 
to the mother in lieu of dower and then by the 
mother to the son, directed that a certain annuity 
should be paid out of the property to the father aud 
mother “ ta haiydt walidain,” it was held that the 
annuity was to bo paid during the joint lives of the 
father and mother and also during the life of the 
survivor. Abditii Majid Khan v. Kadik Begam 

[I. L. E., 20 AU., 245 

92. Eflfe et of award — Signature 

of award hy parties. - Held that the parties, having 
signed the award of arbitration, must be bound by 
that until it is legally set aside, and, until it is set 
aside, a suit to enforce rights irrespective of the award 
is not maintainable. GoiAir An Khan r. Imam aii 
Khan 2 Agra, 224 

93. — Party added 

during arbitration. - In a suit pendingbefore arbitra- 
tors, a person who is made a co-plaintiff on applica- 

, tion, and mates no objection to the arbitration, is 
bound by the award. Shitanath Biswas r. Kisden 
Mohdn Mokeejee . . .6 W. B., 130 

94. . Defence of sub- 

mission to arbitration and award upon the matter 
in suit before suit brought.- An award upon a ques- 
tion referred, to arbitrators, on whose part no mis- 
conduct or mistake appears, concludes the parties 
who have submitted to the reference from afterwards 
contesting in a suit the question so rofen-ed and 
disposed of by the award. Two widows of a deceased 
Hindu referred generally to arbitrators the question 
of their rights, respectively, in the estate of their 
deceased husband, including the m.attcr whether 
there was, or was not, any cause disentitling the 
widow who afterwards brought this suit for her 
share in the estate against the other who had obtained 
possession of the whole. The arbitrators declared 
her to be disentitled to succeed to any portion of the 
estate, and awarded her maintenance only. Held 
that, in the absence of mistake or misconduct on the 
part of the arbitrators, the award'was binding on the 
parties. BnAGrTl v. Chanu.sn 

[I. L. E., 11 Calc., 3S0 : L. E., 12 I. A., 67 

96. Person not party 

to award — Peciprocity - Hstoppel of objection (f 
parties — lExclusion from inheritance Pvidence 
Act, s. Its. An iirbitratoi-’s award declared the rieht 
of a member of a Hindu family jointly possessed of 
village houses and property, such member being deaf 
and dumb, and not a party to the arbitration and 
award, Ho afterwards sued for separate posscssiou 


. AEBITEATION — continued, 

8. AWARDS — continued,. 

against the others, who in their defence denied his 
title to inherit by Hindu law, on account of his phy- 
sical infirmity, which was from birth. The award 
having been produced at the hearing, — held that 
this member of i he family, being a stranger to the 
submission to arbitration, was under no obligation to 
abide by the award, and that he consequently could 
not avail himself of what the award contained in his 
favour. Hiea Singh v. Ganga Sahai 

[ I. L. E., 6 AIL, 322 : L. E., 11 1. A., 20 

Affirming decision of High Court in Ganga 
Sahai v. Hiea Singh . I. L. E., 2 All., 808 

96. — ^ Award not made 

on reference by all parties. — An arbitration award, 
not being one which has been made upon a reference 
by all the parties to the suit, is not capable of being 
converted into n final decree under the provisions of 
Ch. VI, Act VIII of 1850, though it is evidence 
acainst any party who agreed to the reference. 
Bee JOT Chhndee Baneejee v. Bhtehb Chhndeb 
Baneejee . . ■ , . 15 W. E., 427 

97. Consent to arbi- 

tration — Ambiguity in award. — A dispute having 
arisen as to the boundary of two estates, the parties 
joined in a petition to the Settlement Officer of the 
district to appoint arbitrators for the purpose of 
settling the bonndary. That officer appointed arbi- 
trntors-who subsequently made the following award : 
“ Having in the presence of the karpurdazes of both 
parties taken down the depositions of the' witnesses of 
both parties -on the disputed locality and made investi- 
nation and enquiry on the spot, and having observed 
the aspect of the place, we have ascertained as 
follows.” They then proceeded to state the boundary. 

•“Going along west from the high peak of Sathoo 
Pahar, w’bich is on the south of Luphapaia, one 
comes to a gurh called Rajgnrh ; on the south of it is 
Doobhiadidi in Mnhomedabad ; on the north of that 
gurh is Kolarkoonda in Belputta; on the west of it is 
Perma hill ; on the east, south, and west is Mahomed- 
abad ; on the north is Belputta.” At the foot of the 
award were the words, “Decision of the arbitrators 
confirmed,” dated and signed by the Deputy Collector. 
The p rties to the award aftenvards petitioned 
the Settlement Officer to lay pillars along the line 
settled by the arbitrators, but he refused the applica- 
tion, but made an order that, “if the petitioners 
construct the pillars themselves, there will be noliko- 
lil ood of objection hereafter. It is not necessary for 
tho Court to pass any order in this matter.” Held 
(1) that both parties had accepted the award ; (3) 
that the award was not ambiguous ; (3) that the effect 
of the award was not merely to determine possession 
at the time, but to determine tho nglit to the land 
itself. Bamehnjhn Chhckeebuttt a. B.^M 
Peosad Dass . . . . IS C. L. E., 26 

98. Pefusal to award 

interest to UJahcmedan — Suit on mortgage. — Plain- 
tiff, who was a Jlahomcdan, sued upon a mortgage 
executed by the defendants, who wore also Mahomed- 
ans, to secure certain sums advanced by him, with 
interest at 24 per cent. Tho defendants pleaded an 
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8. AWABD3— eonJinuerf. 

award by wluch tbe arbitrator, to whom tbo qufsiioii 
uf tbe defcndanta’ liability undnr the mortgage and 
certiia cross-claims which the defcndanla urged 
against the plaintiff bad been leferrcd, bail fonnd 
that the plaintiff was entitled to a particular aam 


must bo taben to betn'iiding on the pkiatilT. Sttd, 
fnithcr, that the plaintiff was ’intltlcd to proceed oo 


cent, from tbe dato of tbo sword Mookzoobad 
Dowwa f. MBnnn Deceit ^ C. L. B., 206 


08. J/tfiM/cnaHce, 


iniasioX of the disputants, who directed Uiat tho 
Milage “giTcu as maintenance bo decreed ut faMur 
of the grantco to continue os heretofore.” The 


moutbf after thei luMuig of tlie Oudh £>tate« 
.tct, lSt>9, did not come within s. 33 of that Act. 
lltld tl) that the award was not on that arcoant in* 


ckl «cCi of the arbitrators, was sdsiusible. (S) Tbat 
tho terms of the award coufeircd upeu the grantee 
and Lis descendants tlio right toposKis the aillages 
free rent to the taluLlidar. who remsineii resp ns* 
ibio for the rcienuc. (4) That the itllaact wonld 
110'. Teicit to the taluVhdar's liuo until thcline of tbe 
grantee’s descendants shnnld bars become catinct. 
liaorti ABDAWsy Slyon r. Cesr PsarAD bnren 
tL li. B., 23 Calc., 83S 
L B.> 23 1. A., 64 


AEBITBATION— coafimieif. 

8. AWABDS— coBfiflusif. 

(J) ExToaCTsa Awabds. 

100. - — Bequisites for enforcing 

award — Jud^rntni and decree on atcard , — By 
hlELTUX and PisnaY, JJ',— Befero effect can bo 
gjicn to an award by ciecuti-n prrecedings, there 
must bo a judgment accirding to the award and 
a decree Alining thcrcen. Ishwaboas JAOriTAy* 
DAS r. DostBAt . I. Ii. B., 7 Bom., 316 
101- Award allowing mainte- 


ccnld not bo girrn to tbo award as a decree, as iiu 
Court would jiass a decree fixing a grant rf mainte* 
nance in perpetuity, tliat an albiwanee fixed by a 


aiico for a h-nzer period than the lifetime of the 
parties, and all these parties being dead, no effect 
Cvuld any longer be given to the award. IfAPiTAT* 
BAT DesnMXPC r. BAUBAT DBBBPAyDB 

tt L. B , 7 Bom., 161 

102. Agreement to be bound b > 

majority— Ifc/ueal o/ oriifrafor to oe<.— tVljcrc 
a esse was referred by a Court to the arbitration of 
three pers us, and the pirtles to tho rtferenee agrcivl 
t>f be luvund as t<> tlie matters in dispute by the deei* 


lAaad and Kamann Bank t . Boic, I, L, E., G Ml; 

46 % referred t\ Kaxq RiU r. Faxib CnAM> 

[L Ii.B.,7 All., 623 

(c) POWEB 0» CcCBt AS 10 Awaeds. 

103. Confirmation of award— 

Defy 0^ Court.— Tbo Ciurt.in passing juiVnifiit ca 
the arbitinli.a award, must Cvnfinc itself to the plain- 
tilTt ehuia and glee a dccisi n therein. TntXATii 
CaowpBT e. Ifiyicc Cavsota Dass 

(14 W. D., 400 

104. Bufi/ of Coart. 

—If a Cvnrt regards an award as not cfcn tn objiY- 
tiou, inch Conn mnst dtliecr judgment lu srr- ntauer 
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8, AWAKDS — continued, 

with tlio terms of such award, and not modify the 
same. LirciijiEE Naeain v. PmE . 2 N. W., 160 

105. — Adding to 

award on conjirmation, — The Court can only give 
judgment in accordance with the award, and cannot 
add an order for interest to it, if interest has not been 
given. MoHENL.MiiSH.vnA v. Joynah.vin Shaha 
CHOWHHB y . . . , 23 W. R., 105 

106. Plea of juris- 

diction on limitation, — ^IVhen an award has been 
made, no plea of .iurisdiction or limitation can bo 
raised before the Court, which is to pass its decree 
according to the award. Ameen Chukd c. Mek. 
DHOO Khan . . . . 1 Agra, Rev., 63 

107. dleduction of 

number of instalments where pagment Ig instalment 
is ordered — Civil Procedure Code, ss. 518, 622 , — 
The arbitrators, to whom the matters in diilercucc in 
two suits for money were referred to arbitration, 
made an award for payment to the plaintill of cert.ain 
sums by the defendant, and further directed that 
these sums should be paid by certain instalments. 
The plaintiff preferred objections to the award in so 
far as it directed payment by instalments, and the 
Court, holding that the arbitrators had no power to 
make such a direction, modified the award to that 
extent, under s. 518 of the Civil Procedure Code. 
On appeal, the District Judge, while allowing tho 
power of tho arbitrators to direct payment by instal- 
ments, reduced tho number of instalments which 
had been fixed. Held that, as it was clear that the 
reference to arbitration gave the arbitrators full 
powers, not only as to tho amount to bo paid, but also 
as to tho manner of payment, tho lower Appellate 
Court was wrong in reducing the number of instal- 
ments which had been fixed. Per Mahaiood, J, — 
The word "award'” used in tho last sentence of 
s. 622 of tho Cede must be understood to mean an 
.award as given by the arbitrators, and not as amended 
by the Court under s. 518. Tho words "in 
excess of, or not in accordance .with, tho award,” used 
in s. 522, were intended to enable tho Court of 
appeal to check the improper use of tho power con- 
ferred by s. 518. Jawahae Sinoh r. Mhe Eaj 

[I. li. R., 8 AU., 448 

108. Power of Court 

to order sale -Award without power to sell — 
Power of Court to go legond award when made a 
decree of Court, — l^ere the partners of a firm in 
their partnership deed agreed to refer their disputes to 
arbitration, and the reference made in pursuance of 
this agreement gave the arbitrators a power to make 
partition, but omitted a power to eeW, — Held, on the 
award being made a rule of Court, that the Court had 
no power, under s. 326,AcfVIII of 1859, to order 
the sale of certain property of which the arbitrators 
were unable to make partition, and the sale of which 
they recommended on that ground. CHENlMomr 
Dassee V, Nistabimee Dassee . 3 O. L, R, 357 

109 ^ Grant of right 

of wag not given' hg award — Award for paHition— 
Subsequent suit for right of wag not of necessity,— 


ARBITRATION —continued, 

8., AWARDS- — conitnued* 

Where the house and lands of a joint Hindu family 
were partitioned by tho Court according to an award 
made by an arbitrator to whom tho parties had agreed 
to refer the mutter,— Held, in a subsequent suiMhat 
tho Court could not go behind the award and allow one 
of the members of the family to claim a right of way 
frem the family house to a public road, through the 
lands allotted by the award to another member, such 
right of way net having been granted by the award, 
aud there being no such right of way of necessity. 
GorAE Chondeb Kor v, Beojendbo Cooaiae Koy 

[6 C. L, R., 338 

(d) Validity of Awauds, and gkound fob 

SETTING THEir ASIDE, 

/ 

110. Reversal of award — Civil 

Procedure Code, 1859, s, 324, — An award is not rever- 
sible, unless the pr-ovisiens of s. 324, Act VIII 
of 1859, apply, Peesot Kisto Mheoo.'udae r. 
Pdddo Lochhn Muzoohdab . . 1 W. R., 12 

UL Application to set aside 

award — Extension of time for applying to set aside 
award— Civil Procedure Code, 1S59, s, 324,- In 
an application to set aside an order made by a Judge 
in chambers, c.xtending tho time (of ten days) for 
making an application under s. 324 of Act VIII 
of 1859 to set aside an award on the ground of mis- 
conduct of one of the arbitrutors and of the umpire, 
— Held that the words of the section being in their 
ordinary import obligatory, and there being nothing in 
tho other parts of the Code to show that such con- 
struction was at variance with the intention of the 
Legislature, and a similar provision having been held 
by the Courts iu England to be imperative, that the 
application to set aside the award must be made within 
the ten days, .provided the Court be then sitting, 
aud, if not, on the first day of its sitting after that 
time, and that there is no power to enlarge the time to 
make such applic.ation. Bdalji Shapobji v, Talsi- 
DAS SuNDABDAs , 2 Bom., 285 ; 2nd Ed., 270 
Bdulji Shafubji r. Tulsidas Shndebdas 

[ 1 Ind. Jur., N. S., 234 

112. Ground for setting aside 

award — Delay in returning. — An award made by 
the consent of the parties camiot be set aside merely 
by reason of its having been sent iu a 'week la.ter 
than the date appointed, when such delay is not owing 
to misconduct or corruption. Ajieen Chund v. 
Mendhoo Khan . . .1 Agra, Rev., 53 

113. Fraud,— To set 

aside an award, there must have been some fraudulent 
suppression of evidence or other malpractice of the 
successful party, which should be definitely stated in 
the plaint. Hub Chcen Dass v. Hazaeee Mull 

[1 Ind. Jur., O. S., 12 

114. — • Inconsistency in 

atoard. — An award of arbitrators cannot be set aside 
on the ground of its being inconsistent, because tho plea 
of the defendant was proved as to part of the case, 
and not as to the other. DbbeAJ Eoy 
Chhhdee StaoAB . • R.j 1864, 153 
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116,^ CiBii Proetdnre 

Code, 1^59, ti. 322, 323. 324 .— here by the terms of 
a reference to arbitration ail matters in difference are 
referred to the arbitrat-r, the Ctnrt pill net m dify 
(s. 323). remit (b. 323), or act aside (a 324} 
the award, cn the (rrrnnd that the arbitrator in 
his discrctien has awarded damages to the plamtiff, 
and at the same time make him pay all the ersts, 
when it IS n t ah wn that he exercised the dismtion 
giiCQ him improperly. hToHENXiiiOKaTB Boss «•. 
NnssES Mikobb . . I Ind. Jur., N. S., 224 

Ilg. — — . ‘—Boeumentteron^lif 


inprrpcrly used as eridenco. S«ld on appeal that, 
though the arbitrator was wrong la recrieing and 
using a d'cuoent which caght n't to hase been 
rrcelred. yet that (his was net a sudicient croand to 
^stify the Jndse in refusing to anfinn the award. 
HOTPIBS P. WtLBOK 

[L L. B., 4 Calc , 231: 2 C. L. B., 483 


interest in the matter at issue would oeceWnly 
brinz the award within the prosisioos cf a. 324 
cf Act Till of 1839, and render it liable to be eet 
aside. Septs KxcnsB c. Obbe Doobft 

[3 N. W.,241 


118. • — ' InUreeted arli- 



erideneeof wltnessos was found in reality to be merely 
the ad'pti'n by tbe arbitral rs cl an agrrement 
arrived at and signed by the parties to the refemre. 
it was held that tins would net prevent the award 
bebg a valid and binding award tetwera the partica. 
QoBiiiiiiAP Dxs r. Jai Kisrex Dab 

l[L I.. B., 22 All., 224 


ABBITEATIOIT— roflfinBerf. 

8. AWARDS — eenlinued. 

120. ■ — Jrhtlrary <f«t* 


defendant. Goosoo Cbubp Det « BAAinncKX 
Pato 7 w. B., 28 

121. Misconduct of arbitrators 

—Sefutal to amend award. The refusal of arbitra* 
tore to amend a clearly bad award is misconduct under 
i. 324, Act VllI of IS Oi Deb Kabain Sdioh p. 
Bajuoitbb Eookwab . . ,3 W. B., 138 

122 . yejlecto/ iom« 

arbtiratort to atiend—Cfvtl Proeedura Code, I8S9, 
t 324.— The neglect of »-me of the arbitrators to 
attend meetings of the arbitrat'rs is misconduct 
within the meaning of s. 324, justifying the setting 
aside rf the award by the Court which appointed the 
arbitrators, bnt not by aConrtof Appeal Sbbsxath 
Gqoes r. BAAcar>'D£B Parx . 8 W. B., 171 

123. PoirerofCovri 

onappeai.' But where the decree is appealed frm. 
the Appeal Court hns power ti take eognitanre of the 
cnosti .a of mlBoroduct of artitrutori, See $. 383i Art 
VIII of W 9. RaUITAd Sixes t Kisuhstk Krts 

[23'W.B., 420 

Ram Gtiibs Btx'PTl v. Tsakoor Dais Mine* 
v«K 22 W. B., 418 

124. - Sefvea} to sail 
tofsess.— Refusal by an arbitrator ti call witnesses 
produced by either party amounts to judieial mise n> 
dnet within the meaning of i f21 of the Civil Frcce* 
dure Code. RuosooETTa Dtai> p. IfatSA Rcxb 

[12 a L. B., 634 

125. ■ ■■ — iSvspteion o/ 

parliaiity. Ao award cannot be act aside by the 
Court on the mere lunniie that the sirbitrator has 
been partial. KaIXSTSS RaX r. UuabaI 

CI.]h.E.,7AU,, 273 

120. ———————— Power to eet 


•se 



of tte Judge,— jfe/d that, un^r s. 32^ Act YIII of 
1859, the Judge had no jurisdiction to set aside the 
award when the Court of first instance had paeecd 
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ABBITE, ATION— CO nltnued. 

8 . AWAEDS— coniiiiwcf/. 

iuil'inciit iiccordun,' to tho award. iH TUIJ itilTTEU 
0 . tV i>mTio.N OE BAiU ^ ^ 

EnAHEE BUKSU r. IIAJOO . • U W. E.. 33 


Civil erocodure 


r,ot v! ra)—“Mi!!<-'o>^d»<‘t ” of arhitrator. 

us used m.s. 5-21, d (,.), «£ 
ruo woi 1 nuac iuieriirctcd in tho 

tho Civil Pr.. Euulish law with refcrcuco 

acusoiiivvduchitisi^ neccswrily 

'flmiiS’flmiliS i llu'ir avvlrds. A.i urhitnitor to 
Iillowu^ ‘ A ..a aifriTcnco in a suit were voferred 

whom the uuitUu i.Urtim 

under s. u03 ol tm. vofereiicc to deliver his 

1 % i "‘1 

award by tm --n . J • „£ tUiic on tho ormiiid 

Seiitember .Xatioii was nectss.-iry. whidi 

that a very "...oo within tho prescribed 

it was not Pj^^=‘ 5 j“j^‘s,j,teinber. without 'valting for 
i’,"" tho Court, ho notified to tlio parties tkit 

tho order of tho u u t ,,„ .tho 

ho propnsecl to hjld 1 J 

o-lth, and It ‘‘P f the 21 st or 22 ud. On 

uiatiou to reach them pleader that a 

-in' '‘nS^cU!l «» S 

now date would b piirtics. Notwithstaiid- 

notice would bo S''" ‘ took cvidciico for 

5 „g this, on the 23 «l ^ 

tho t^oso prccccdiiigs were held before tho 

pleader. AH tm^o P ^ extending 

arbitrator received an orclcr 2 cth 

the time for Af""'?,, September ho directed tho 
October. On .«'« JTth Soptembe^^ 

parties to bo . v Qu tho -Ith October tho 

bo held on tho 5th J* .■ vine tho arbitrator 


AEBITEATION — Continued, 

8 . AWARDS— continuerf. 

maree. S. IJ. A. N. IK. 1864. Vd. 

Bass V. Khoobee, S. B. A. lY. TT., 1861. /o‘‘ ^ 
p. 199. Howard v, Wilson. I. L.E.. i Calc,’ jdi, 
Bhafmith V. Ham Gbulam. I. L. f j.’ 

WazirMahlon v. Lulil Singh. L L. «., 7 Cafc., 166, 
Hainsubh llai v. Umadai, I. L. E-,/ 
and Eeslonjce Xusserwanjee v. r 

Mooro’s I, A., 112. distinguished. <^^ 0 A SwlU ^ 
Lekhuaj SINGII . • I. E. E., 9 iui., 

22 g - Omission of 

arbitrators to act in conformity with 
ce, Voire.— It is not a valid obiectiou to an awaru 
that the arbilintors have not acted m f- 

with the rules of evidence. GrrPb ^-^SS 

J 09 Civil Erocedure 

Code, 's. 621 -Zlisconducl of arbitrators- Ground 
for setting aside award.-hVhovcn s«‘t was roferied 
to arbitnition, and obicction was taken to the award 
on the gwund th.at ouo of the arbitrators 
attended a meeting when witnesses were examined by 
1 tho other arbitrators /AW that A''® “^rt'^of the 
invalid by reason of misconduct on P'^^y 
arbitrators within the meaning of s. 521 of tto 
Code of Civil Pipcedure. r. 

jQQ Misconduct of 

arbitrators— Application to have award set adde- 
Ground for setting aside a, car/.- On an application 
to have an award set aside by reason of “'scoiutoot on 
the part of the arbitrators, their action alleged vvas 
held not to amount to misconduct, set 

TooiSK JtoY D™ 



but after tho plcai ..pfifion on tho ground that 
aP order rejecting the P^dmn.^on e S 

tho ovidenco f ^ ig stb and 6 th October ho 
On tho same date and the 6 t ^ 

took ovidenco foi the rejected a 

plaintiff and his yin-' for further time to 

petition by tho plaint^ S"iprng of his having 
produce evidence, . - ^ypg absence and Imving 

Lken evidencp in t\® Pj^^d document. On tho 
received m ipr his award in 

25th October the mbitro „ , upon objcc- 

favour of tho the Court set aside tho 

tions made by the p amtiff-^®"^ tbo suit should 
award, m ^ of “corrup- 

proceedi- Held that, alt a , s q£ tbe 

tion” within tho meaning of 8 . Ml, W 

Civil Procedure Code had A t^d amounted to 
arbitrator, the oircnmBtances therefore, bad in 

fti 

Luchun Mujumdar. 1 W, E„ U, esaaa 


In another case 

bciird at the same time and between the P“tto?: 
the facts were these: - The first meeting of the irbi 
H'ltors was held 011 the 9th January without any 
uotko to the defendants. It was alleged tlmt mthmg 
wa do^at this meeting. On that day the arbito- 
Inrs scut a notice to tho appellants appointing the 
txt clay ^th) at 6-30 P.H. for the f ''t mee 1 ^. 
The detoiiLnts’ attorney thereupon "''•®to ^stin , 
and asked the arbitrators not to proceed, as they 
hitonded to apply to the Court. Ao mtice 

S 35 b 

an award was made decreeing the suit. 

the arbitrators did not p®*?^d wore guilty 

reasonable opportunity of being , vitiate the 

of such misconduct as was suflioiei 
award. Semble-Tlhe ex-parte “®®‘™f, A in setting 
was alone sufficient to warran SlTOEVI 

aside the award. TooLBBYiroNY ^ ^ gg-|_ 

DASSBB . . • ' ■ • • ■? 
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ABBITRATION- continveJ. ARBITRATION-««<i»««rf. 

8. AWAIlDS-»„^Wi. 8- AWABD^ca 

132. arc^nd ybrw/. «>« tha award nndcra fU of tba 


to an irrepular conrae of conduct on tSe part of the 
arbitrator. Where an arbitrator received^ certain 
papers and doennenta from the defendants in a soit 
referred to his arbitraUon, together with a Idler from 


treated as cnlaninfs it. The judptnent m CAula 
Jfal r Hart Jiam. I. L S., 8 AH . 548. 

Order to bo that’ the anit shonld p^cci 
party to be entitled to costs in either Court below 
after the first inclgmcnt with regard to the stape at 
which the obiedion was taken and the costs prior to 
that to aMcle the issue His >abaiii Sikoh r. 

BnAOWAK. KrAA ^ 1 Jiu., £00 

18 1. A.. £66 

The principle of this rase is applicable also to arbi- 
tration nnde/s 221of tbeK.-W.P. I-*"*! 

Aet (SIX of 1573) Gorsi 
tux .... L L. B., 14 AIL, £47 
13 j -Omusioa tojts 

/•me for i/e7irerw of nvard—Atrard aot nguei ly 


. I Cittl Procedrut 

?i S14, eSl—Cmttion to Jit Umo/ir 


hr, follow”'e(l MpinrxTTTi t. Acha 

Natasak . . . Ll*B.»l&Mad., 2 a 

Igg — Ct»i7 prootdvri 

Code, ss 6J4, SSl-Snlargenent ttfUnt jor avori. 


U^nwarTOntci'and the awaAl was made withm the 
time so eitendrd. and a decree was passed m its 

not illcg 

made uj **. 

SoliASTl>./«AAA . . 1. 1 a - • ■ I " ■ ■ 

13Q_ CitU Froctivre 

Code, I*. 514 and fiaX-Porer oj Court to extend 
time for nalitij avard.- A Court has power to act 
under a 614 of the Code of Ciiil Procedure at any 
time before the award b actuallv msde, whether the 


to the action of the Conrt, must be talento kaie 
waited any objection to the award. Tbo merecir- 
cumstance of an arbitrator hating first tendered ard 
then withdrawn his resignation docs not fbnnall} 
diicst him of his diaractcr as arbitrator. JogntnQtl 
Singh T. ilolnnFom Horwarte, 23 W', S.,429 
referred to. IIab Kabaix Sinoh v BnAOWA>T 
KriB . . . LIaB., 10AlL,lf7 


[I. L. R, 14 AIL, 343 

13^^ CiciX PfoeeJues 

Code CJS82J. tt. 508, 521— PeXirery^o/ oa award.- 
A suit was, at the instance of the plaintiff aud deien- 

I dants, referred to an arbitrator. The arbitrator made 
his award within the period fixed hr the enjerof 
refcrcncct hut did not submit it to Ina Court until 
two dajal later. Jleld that tic award was Tahd 

» 3 
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AEBITEATIOM" — continued. 

6. AWAEDS — continued, 

uncipr Civil Prncednre Code, s. 508. ARUMuaiM 
Chetti V. AHrMCHAMM Crettt 

[I. li. B., 22 Mad., 22 

133.— "Vrlirity of award— Omission 

to- fix ftme for sendina in — Art (’'III of 
s. S]'^. Whpi'o DO Hmi' Isnd hpcn fixed in tlio order 
diropfincT tlm awiivd for sendina' in the aw.ard, Ihe 
nwivd is. under SIS, Act VITI of 18 9, invalid. 
GAKOAGCBINOA r. K \I,tRIiASATrNA KaTK 

[1 B. L. E., S. IT., 13 ; 10 W. E., 208 

139. Omission to Jix 

time for defiveri/ of award — Civil Procedure Code, 
1S59. s .91.5.— Where the lower Appellate Court 
omitted in its order referring the ease to arbitration 
to fi.x a time for the delivery of the award, asdirected 
by s. 315 of Act VIII of 1859, but both the 
parties permitted the reference to proceed and took 
part in the proceedings, rvitbout making any obfec« 
tion until after the award was delivered, and when the 
omission in the order of reference could work no injury 
to either party, the High Court saw no reason why 
the omission should be held to avoid the award. 
Mttbaeik Air V. Kadie Buksh • . 7 IT. W., 851 

140. Award made 

out of time — Civil Procedure Code ( Act XIV of 
JSS2), ss. 506, 514. -■ An appeal was preferred against 
a decree of an original Court dismissing a suit, 
and the Appellate Court sent the case back for the 
purpose of certain evidence being taken, and certified 
to it. Pending that being done, the parties applied to 
the Appellate Court to refer the ease to arbitration, 
and that Court refeiTcd that application to the original 
Court for disposal, nlthouvh the case was stilt pend- 
ing on its own file for disposal, Snbse fuently another 
application was made to the original Court to refer 
the e.ase to arbitration, and on the 10th May the re- 
cord was sent to the arbitrator with directions to 
submit his award within seven days. On the 12th 
Septeu her, as the award had not teen sent in, the 
original Court passed an order recalling the record, 
and subsequently the award of the arbitrator, dated 
the 12th September, was filed. The oi-iginal Court 
thereupon forwardrdtherecordto the Appellate Court 
for its decision. Obieclions were taken to the award, 
but overruled, and the Appellate Court passed an order 
directing- the case to be sent back to the original 
Court, with orders to pass a formal decree in accord- 
ance with the award of the arbitrator. Meld that 
the award was bad in law, because the time within 
which it was directed to be made had never been en- 
la' eed, and the Court's order of the 12th September 
recallinv the record could not be taken as an indica- 
tion that the time was enlarged. BHUawAR Dass 
Maewabi V, Nuint Laie Sein 

'[I. L. E„ 12 Calc., 173 

141. — Award made 

out of time — Civil Procedure Code, s. 521 —Arhitra- 
tion. — Under s. ,'521 of the Civil Procedure Code, 
the rule that no aw.ard shall be valid unless “made”, 
within the period fixed by the Court, is equivalent to 
a rule that the award must be “delivered” within 
that period. Upon a reference to the arbitration of' 


AEBITRATIOIT — continued, 

8. AWAEDS — continued, 

three persons, the Court ordered that the award made 
bv them should he filed bn the 19th September 1885, 
The award was not filed on that date, hut was signed 
by two of the arbitrators on that date, and by the third 
arbitrator on the 20th September, on which day it 
was filed. It had been agreed that the opinion of 
the majority should carry the decision. Meld that 
the award was not “ made within the period fixed by 
the_ Court” within > the meaning of s. 21 of the 
Civil Procedm-e Code. Behaei Dass v. Kaiian Das 
, [I. L. E., 8 AIL, 543 

142. Award made 

out of time — Civil Procedure Code, s. 521 — Arli- 
tration — Order fixing time, or enlarging time fixed, 
for the delivery of award requisite —Civil Pro- 
cedure Code, ss- SOS, 514, 522— Decree in accord- 
ance with award. — The law contained in ss. 508 
and 514 of the Civil Procedure Code requires that 
there shall be an e.xpress order of the - Court fixing 
the time for delivery of the award or for extending 
or enlarging such time ; and the mere fact that the 
Court has passed a decree in accordance with, the 
award cannot he taken as affording a presumption 
that an extension of time was given. An award 
which is invalid under s. 521 of the Civil Procedure 
Code because not made within the period allowed by 
the Court, is not an award upon which the Court 
can make a decree, and a decree passed in accordance 
with such an award is not a decree in accordance 
with an award from which no appeal lies with refer- 
ence to the ruling of the Full Bench in Luchman 
Das V Brijpal, I. L, B., 6 All,, 174. Chxtba Mae 
o. HaeiBam . ■ . . I. L. E,, 8 AH., 548 

143. — - Award made 

out of time — Civil Procedure Code, ss, 508, 521, 522, 
622— Act VIII of 1859, s. 318. — An order of refer- 
ence to arbitration was made on 21st January. Six 
weeks' time was allowed for the return of the award. 
No application was made for extension of time. The 
award having been returned on 8th May, the Court 
i-efused to give judgment in accordance with it, 
under s. 522 of the Code of Civil Procedure, on 
the ground that it was not valid. Meld, on an 
application under s. 622 of the Civil Procedure 
Code, that' the award, was invalid. Simson v. Ven- 
KATAaoPAEAir . . . I. Ii. E., 9 Mad., 476 

144. ; Making and 

filing award — Award -made, hut not filed within 
the time specified by order of Court — Civil Pro- 
cedure Code ( Act XIV of ISSSJ, ss. 50S, 514, 
521. — ^A suit for dissolution of pirtncrship and all 
matters in dispute between the parties thereto 
wore, by Judge's order, dated 18th ,Tuly 1887, 
referred to the arbitration of A and £. The time for 
making and filing the award was by subsequent order 
extended to the 18th May 1888. The award ivas 
made on that day, but was not filed until the 18th 
June 1888. The second defendant' obtained a rule 
calling on the other parties to show cause (inter alid) 
why ihe award should not be set aside by reason of 
its not having been filed in time. Meld that the 
omission to file the award on or before the 18th May 
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AEBITBATION— eonimuei. 

8. AWAEDS — continued. 


ATtBITBATION — eontinuei, 

8. AWABDS — eontinued,- 

148. Parilee not all 

jottUMj en rtfertnct—Airori made vtikout all par^ 
Uee contenUnj to arhitration.—Qaitre, per Jics* 
80 ir, J.— \STut ii the tffcct of an award arrived at 
in a pending auit which was referred to arbitration 
by an order of Court otherwise than by consent of 
all the parties f BooBOa Curitrr XuAcooB r. Kaclt 
Doss Uazsas . . . 10 W. H., 463 

149. ■ ■ Partite not all 


. consent* 
Chdkdeb 
.. . B.. 183 




.ficard iy three 


although not entirely approriog of eertato 

in< of th« Hi"h Conrt (iAt/anath Bssicas r. 

■ ' • ‘ Pam 

• " » » . eijte, $ 

y Boss 
Anunta 

' «n that 

■ . some of 

in the 
o difTe* 
aoEaen 

• [I.I..R,UCalc.,37 


147. Partiee not all 

yointny i» reference— Sulmieioa to artilralton 
oneo/eeieral deftndante^A having broagbt a suit 
against II and two of his tenants for possession of 
urtain lands of vvhiih he alligcd he bad boon dis* 
possessed by the defendants in 1279a it was arranged 
between A and the difcndant D that tbo matter 
should be referred to arbitration. Arbitrators Here 
accordingly appointed, and their award having been 
given in favour of A, judgment for the plaintilf wa- 
recorded in terms of that award, B then appealed on 
tho ground that the other defendants had not jedned 
in the agreement to submit the mutter to arbitration, 
and tho judgment was stt aride, and tho raso le- 
mandrd for rc-tnal On remand the piaintviTa suit 
was dismissed, and the order of dlsnussal was upheld 
by the lower Apprllalo Court. Held, on further 
appeal by ~ tho High Court, that the fact of tbo 
Uosnts not haring joined in tbo sohniisaiun lo arbi* 
tration did not vitiate the award, and that, aa be- 
tween A and B, the original di cision of the Court of 
first instaiico in terms of that award must be tv* 
stored. UiBUOsa DaaU r. Axmo Lull Piiv 

[4a£alL,66 


decision of any less number of persons so noniinated. 
Three only of the ar-Urators uomijatcd wire pro* 
ceodiog With the arhitiatiou, aod one had dieliited 
to act. The Court which made the reference rehiucd, 
in favour of the plaiutiCs in the suit in which the 
reference was made, tho attachments existing on 


permitted tho arbitrators nominated to autlturizs 
cither of the parties to collect the debts attached, 
inasmuch as the agreement was unaceouipaiueii by 
any stipulation Hut a lets number than tin w hole of 
the aroitratura euuld detcrmuic whether such p«r* 
mission should be given, the act of the three arbi. 
tratoTS which led to the issue of the i>rdir cuulii Qi<t 
be tnppuiied, auJ that the last purliun of Hut nrdir 
was ne/ro rarer, and must bo declared vuiil. Pan. 

UEi>iiaB Uax c. Hull hUE . .7If. W., 367 

ISL Avard trade fg 

more arliiratore fian vere appotii/etr.— A d award 
was held invalid, among other nasuiis, bceausi- it 
purported to be the award of four persuus. whireat 
the order of Kfertneo was addressed only to Hiric. 
PniuaK V. IlAUiEAre . 7K.'W., S67 


(ssiuuas M, U.V a w. . . A.' _ 

r. pAEECB CaAMi . I. li. B., 7 AIL, L23 

133. Oreuiiae of pro* 

rinoa for difference pf epiaio* and auatd ! p taajo,- 
rtfe— Ground Jor lellinj aiide ofren/.— hire an 
omr of reference to arlitratum dues not provide for 
diffiTcnco of opinion among the arbitrators, aud for 
anthcrixisg a majority to decide the case, the award 
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AltSITHATIO]^ — continued- 

8. AWARDS— co»<i‘)»(«sr/. 

will, on objection taken, bo set aside. FniiEii Sixait 
V, Ganqo 4 W. B., 4 

164, Omission of pro- 

vision for difference of opinion. — ^Tbo mere absence 
of a clause in the onlex- of reference providing for a 
difference of opinion between the arbitrators cannot 
vitiate the award wbero there is no such difference 
of opinion. Gonn CirtTNOEit Buuttaoilviuee v. 
SoDoy CuuNOEii Nuudee . 17 W. H., 30 

155. Aiuard bp majo- 

ritp of arbitrators. — Where several arbitrators arc 
appointed, and the parties do not agree to be bound 
by the act of the majority, the award, in order to be 
valid and binding, must bo concurred in and executed 
by all the arbitrators. Seuitujeei' Nauaia’ Sinou u . 
Gouuee Pehsuau Naeain SKtait 7 W. R, 280 

156. Award made Sp 

majority of arbitrators, — Where the terms of a sub- 
mission to arbitration give no authority for the majo- 
rity of the arbitrators to make the a^vard, it should 
bo made by tho whole of the arbitrators. An award 
made by tho majority only would not bo a valid 
award. Intub aiatteu op titi! petiiion of j0Na- 
iEE Eaat, JraaiKK Kaai v. Kaji Heet Sauoy 

[19 "W. B., 47 

167. : Award made bp 

majoritp of arbitrators — Civil ^Procedure Code, 
lass, ss. 506, 509, olO—Pefusal of minoritp of 
arbitrators to act. — Where tho parties agreed to 
refer a suit to arbitration, but no provision was made 
ti^t a decision by tho majority of arbitrators should 
be bindmg, and two of five arbitrators withdi-cw,— 
Held that a decision by the majority was hi valid. 
Quetxeathappa V. Nabasinoappa 

[I. L. B., 7 Mad., 174 

158. — — Award made bp 

arbitrators unwilhnp to act — Refusal of arbitrators 
to act — Civil Procedure Code, s. 310. — It is an 
essential principle of tho law of arbitration that the 
adjudication of disputes by arbitration should bo tho 
result of the free consent of the arbitrators to act ; 
and tho finality of the award is based eutu-cly uijon 
the principle that the arbitrators are judges chosen by 
tho parties themselves, and that such judges are will- 
ing to settle the disputes refen’ed to them. Where 
c:rtain matters were referred to arbitrators who 
refused to act, and the Court of first instance passed 
an order directing them to proceed and to make an 
award, and they, on the passing of such order, made 
an award, — Meld that all proceedings taken by the 
arbitrators in obedience to the order of tho Court 
directing them to arbitrate against then’ will were 
null and void. SHiBOHAEAif v. Ratibam 

[L L. B, 7 AIL, 20 

159. Award paHlp 

by fresh arbitrators appointed apainst consent of 
parties — Civil Procedure Code, 1877, s. 310 . — 
Where two of five arbitrators nominated by the 
parties to a suit and appointed by the Court had not 
consented before, and after appointment declined to 
act, and the Court appointed two arbitrators in their 
place against the consent of one of the parties to the . 
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ABBITBATIOM"— co»it«Kedf. 

8. AWARDS — eontinued. 

suit, — Meld that, under the cuxumstauces, tho ap- 
pointment of tho now arbitrators was not warranted 
by tho provisions of s. 510 of tho Code of Civil 
Rroecduro, and that tho order of reference to such 
arbiti-.itors, the award made by them, aud tho decree 
passed upon tho award, wore illegal. PAGABHiif 
ItATUXAIf V, MoIDINSA liAVtJTAB' 

[I. L. B., 6 Mad., 414 

100. 1 Award made by 

some only of arbitrators — Death of one of several 
arbitrators'. — Matters in dispute were referred to the 
arbitration of five persons, of whom four made their 
award on 37th August 1875. On 3rd September, the 
s.imc arbitrators granted an application for re-hearing. 
Before tho matter was re-heard, one of the four died, 
aud an order striking off the application was made by 
two of the surviving arbitrator's. Meld that the 
award was not a valid aud final award. Boonjad 
Mathoob V. Natkoo Shahoo 

[LL. B., 3 Calc., 375 : 1 C. L. B., 455 

161. Award made by 

some only of arbitrators — Absence of some of arbi- 
trators, — A case was refen-cd to the arbitration of 
five pewons, with a proviso that in the event of any 
two of the arbitrators being absent, tho arbitration 
should bo continued by the other three. Two of the 
arbitrators named were the pleaders on either side, 
aud these two, with the consent of the parties, ceased 
t) act as arbitrators, but argued tho matter before 
tho other arbitrators. Meld that the award made by 
tho other three arbirtators named was a valid award. 
Debendba Nath Shaw v. Ahbhoy Chtten Baqohi 

[I. L. B., 9 Calc., 905 : 12 C. L. B., 625 

162. ■ Award by um- 

pire and one arbitrator without provision for ap- 
pointment of umpire — Agreement to refer not pro- 
viding for disagreement of arbitrators — Appoint- 
ment of umpire by Court — Civil Procedure Code, 
ss. 308, 509, 333 — Application to set aside award , — 
In an agreement to refer certain matters to arbitration, 
which was filed in Court under s. 533 of the Civil 
Procedure Code, and on which an order of reference 
was made by the. Court, no provision was made for 
difference of opinion between the arbitrators, by ap- 
pointing an umph'o or otherwise. The arbitrators 
being unable to agree upon tho matters referred, the 
Court, on tho application of one- of them, appointed 
an umpire and Rented that the award should be sub- 
mitted on a particular date. An award was made by 
the umpire and one arbitrator, without the concur- 
rence of the other arbitrator, and submitted to the 
Court, which passed a decree in accordance with its 
terms. Meld that, in the present case, there had been 
no legal award such as the law contemplated, inas- 
much as the agreement to refer gave the Court no 
power to appoint an umph'e, and required that the 
award should be made by the arbitrators named by 
the parties. Meld that s. 509 and the other sections 
pi'eceding s. 523 of the Civil Procedui’e Code, relating 
to the power of the Court to provide for difference of 
opinion among the arbitrators, were only made appli- 
cable to cases coming under s. 523, so far as their 
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ABBITBATIOIT— eoniisuetf. 

8. AWAEDS— eo»<niae<*- 

pro.i«™. co».itot wilt lb. 

SnSo-lbat Kci™. Minuiaiui Aiid i. 

Asaoia . . • . All,o» 

Utnpirt «j>* 

xlM of ariilratori.—B rebnuttcd to arbilniion m 

n^ttm m dispute between himself aud the ahCT 
S?i^to a suit, on the terns that aa umpire 
L selected from seren persons wh<m he nam^ 
terms were not objected to by the other 


I ABBITBATION— eonti'nuei. 

8 AWARDS— 

been regularly heard by all the arbitrat-rs sitliag 
together, and an award been drawii up and signed 
' by them, the mere omission of the arbit rat m to sign 
the award at the same time and in each rthers pre» 
sence does not invalidate the a^^ard* 

Dasi c. MAsncK Lai Dsr • 8 B. L. R, 128 
I But tee per Noitsux, J., in JAY MA>aAL Sixon v. 

I MonAXEAwMASWAnl 

^0/j — It IS necessary. 


- Omiiticuto/all 


DeSovza 


. t Maa , s 

- Ateard bp t 


IflA — ^leara op »ii.- i 

atiend.—JItId that an award made by one of the 

SrSlnton lb* ““t''' ““ "“Si 

AWAxi 


100 — Parltol dif 

aoreerMut of orittra/ors.— A partial disagrecmnl of 
tw” ^iiabiTS docs net nullify th«r award as a 
whole. PAXAOOLAn r. Tukekoopdeo ^ ^ 

^07 Omu$K>»toifp» 

airord ol same Ume—Froetdurt—AH VJII of 
,i-3 , 355.— An award of arbitrators, to be kgai, 
m.l b.'.onplEb'l .Ed .ifEol by .«b m lb. pn««™ 
S lb. *b«Ib .f lb™. Is Tb« rEimo, or Jn 
lUAOU. SlMb ^ ^ sa 1 11 W. K, M 3 

— ' Onuno* to siy* 

nJ^^nt earn. Vlll o/tBSf. : « 27 .- 

Wboe, on a reference to arbitration, the ease had 


timttd ip oil tkt arbitrator*— Cinl Froredure Code, 
i359 *. of aKord—Dns parties to 

r.rfatn luiii having aCTceU to submit to arbitration, 
the suits were so wter^ under Act VIII of 18 u 9 , 
i. 312 . Aitir this refmnce, the parties agreed 
by siT'ikramauia to submit the same suits, t gether 
' with ether matters, to the arbitration of five persons, 
the effect being to withdraw the first submission 
and lubstltuto the new agreement. Before these 
arintrators arrived at a final oonclnsion, the partlrt by 
a i-lcnamah compromised the whole of the subjects 
of dispute, and afterwards an award was drawn up 
in the terms tJ the solcnamah and signed by two of 
the arbitratori and the head arbitrator. tVhi n the 
award was brought before the Subordinate Jndge, 
he considered it had been made ultra tiret in respect 
of those mAlteri which were not involved in the suits 
orieintlly nfirred, and accordingly made a decree 
only in these suits corresp^udbg with the tcimi of 
the award. Some of the defendants applied to the 
Subordinate Jndge to have the effect of a deerte 
rficn to that pjrtioa of the award which wm left 
outstanding by the first decision. This applicatUo 
was decreed and the remainder cf the award eafirccd 
An app^ to the Judge was dismissed with costs. 
Seld that the award was Illegal because It wu not 
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AKBITBATIOW-coni:ui«<!(/. 

8. AWARDS — conlinuecl. 

signed by nil the arbitni'oM, and tlicro had been no 
agreement to abide by tlio dccisien of the majority, or 
that tho voice of tlio umpire should prevail. Jlehti 
however, that, aa tho parties concerned did not take 
steps to sot the Subordinate Judge right, the High 
(k'Urt could not interfere, hut that tho effect <f 
tho decisKii was to dispose of tho award altogether, 
aiul not to divide it into two parts, one of whicli 
might firm th foundation of a future judgment. 
Jleld that the npplicatii.n to giro effect to the 
uueuf' reed p rti u of tho a\vard ought to have heoii 
dismissed. A’Uii Itos: r. Buabut liov 

[2 J W. E., 129 

172. — - - A’lyni'jy atctiyd 

afler lender t\f rcsiyno/ion iy one urhilrolor. — 
\Vhero one of tho arbitrators, before duly signiug 
the award, tendered his resignation in a Utter to 
tho Judge, but was induced to withdraw it, and after- 
wards signed tho award, — Held that tho arbitrator 
who first tcuelci\'d and then withdrew his vcsiguatii.n 
did not formally divest himself of his chivractcr of 
arbitrator, and was therefore m.t JuiicUts ojjlcio 
when ho signed the award, which was cousc<iucutly 
valid. Jovjti’sa.u, Sisau Uauadooii e. Moreex 
llAir AlJUiWAjiUB . . .23 "W. 32,, 429 

Affirmiug decislou of High Court iu 

[16 W. E., 38 

173. Eesiijnaliun of 

arhiiralorand subsequeiil teilhdraical of real/; nation 
— Foicer to wilhdrato reaignalion. — An arbitrator 
has full power to roti-aet bis resignatiuu of eificc 
before it is accepted. Au award signed after tho 
withdrawal of such rcsiguatieu is a valid award. 
Joi'iiDSOUl, Sixon r. AIouus Rah AIauwauee 

[15 ‘W. E., 38 

174. Award irregu- 

larly made. — Whore au arbitrator imp; rted into 
his proceedings a previous enquiry alleged to have 
been made by him, and relied upon ndm ssicus made 
iu the former preceedings, his award was held to be 
b;>d, and tho decision bjised upon it was set aside. 
Kahhxb Chamj Gossaheb r. Rah Cuundeb Gos- 
BAHEB ..... 24'W’. E., 81 

175. — ^ — — Award made on 

apecial form of oath — Potter of arbitrators to ad- 
minister other than prescribed form of oath — Oaths 
Act (X of 1673J, s. /3.— Tho matters iu dispute in a 
suit were, by tho desire of the parties to tho suit, 
referred to arbitration. During the investigation of 
these matters by tho arbitrators tho plaintiff offered 
to bo bound by the oath of tho defendant adminis- 
tered on the Koran. The defendant agreed to take 
such cath, and such was accordingly aihniuistered to 
him by the arbitrators, and his evidence taken, and an 
award made based on the evidence so taken. On 
special appeal to the High Court by the plaintiff, he 
objected for the first time, tho objection not having 
been taken in his memorandum of special appeal, that 
the arbitrators were not legally competent to ad- 
minister such oath, and the evidence au taken could 
not form a valid basis of an award, and the award was 
therefore void. Held per PKABSoir, J., Spaitkie, J., 


AEBITEATION-conh-nncd. 

8. AWjIBDS — continued. 

dissenting, \vith reference to tho legal competency of 
tho arbitrators to administer the oath, that the 
objection was good, and that the arbitrators had no 
p..\ver to administer the oath. Her PEAKSOif, /., 
Unit tho statement of the defeudaiit made on an catli 
illegally administered could not f..nu a valid basis' of 
all award, and the award was void and sh.uld bo set 
aside. Her Jsva.n'KIE, J., that the plaintiff having 
offired to be bound by tho ca.h, and tho defendant 
hai iiig^ agreed to take it, the plaintiff was bound by 
thu ciiiieueo given on such oath; and that, as the 
arbitratois rad by law and c.,use‘nt of parties autho- 
rity to receive the ewideuce of the defendant, tho sub- 
sti utiuii by them of an o.ath on tho Jvonin for nu 
aiitiuiaiiuii elid u,t, under the proiisious of s. 13, 
Act X of 1S73, inialidate such evidence, and conse- 
quently lender the award based on such evidence 
Void. IVAIiI-ra-lAU f. GliULilJI Ail 

[1. li, Ai.,lAll., 635 

176. Vague and t»- 

dejinile award -C'icil Procedure Code (Act XIV of 
laHSj, ss. 520, 521, 525, 526. — Certain disputes 
between patties were referred under a written agree- 
ment to an arbiUutcr, who in duo course made his 
award. The plaiutiff' ihen applied to the iuberdinatc 
Judge to have tho award filed iu Court under the 
proiisious of s. 525 of tho Code of Civil Procedure. 
Tho doicudauts came in and objected to tho award on 
the following auiougst other grounds : that the agree- 
incut of submissLu was vague and indefinite, and did 
not clearly set out tho mutters in 'dispute. The 
Subordinato Judge overruled the objection without 
taking any evidence, and directed tlio .award to bo 
filed and a dtci'co to be passed thereon. The plaintiff 
appealed. Held on appeal that, as the objection 
Was well founded, inasmuch as the agreement to refer 
was vague and indefinite, and did not clearly lay 
down the power of the arbitrator in dealing with the 
subject-matter in dispute, and us it was not possible 
to make out wliat powers were inttmded to be coufcircd 
up^u the arbitratvr, tho award should net be allowed 
to bo enforced under the piuvisions of ss. 525 and 
526. Bindesstjbi Peesuad Sikgh v. Jankee 
Pebshad iSiMQH . . 1. L. E., 16 Calc., u82 

177. Aw-ard refer- 

ring parties to separate suit - Civil Frocedure Code, 
lSb2, s. 522. - After issues had been framed iu a 
suit to wind up a piu’tnership, the matter was referred 
to an arbitrator, who made his award, and with 
regard to cni-tiuu property not part of the partnership 
property, he referred the parties to a sepaiute suit. 
Held that the award was uot illegal by reason of its 
comprising the reference of the parties to a separate 
suit. VeNKAXXA r. VENEATAPPAtXA 

[I. A,. E., 15 Mad., 348 

178. • Submission to 

arbitration — Atcard not disposing of all the matters 
referred — Finality of award - Validity of award — 

• Waiver— Consent of parties - Partition. The 
ground for holding an awai-d to be invalid on account 
of its not disposing of . all the matters refeired 
appears to be that there is an implied condition in tho 
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&SS1THATIOII— con^inuei. 

8. AWABDS — conelvied. 
lubnusslon of the partiei to the erhltration that tho 
award ehall dispose of all. This eoaditioa may be 
waived by the consent of the parties befwe the 
arbitrators. The pirtition of j lint estate, conning 


suit br.iught by one of the loitiea for partition of 


SVEAL «. SiXI<) BAU SCEAZ 

[L LB^ai Calc.. 500 
L. R.. 21 L A., 47 
170. ' - Reftrt net 


ARBITHATION — eoidinaed. 

9. PBIVATB AEBITBATION— con^intied. 


perf rmed, and the p sscssi a of the c ntcgtcd pro* 
petty be held under thim The arlitrat rs may be 
c mpstent to pri.ve. as will the suLuiisskd as the 
maling <f tho award, th u^h no Ararusmsh was evir 
cxicutcd. Bahal bisGu i, SniBO Kam 

[W. R, 18c54, 7a 

183. — Matters for submiasion— 

Sukytel-matleri of suit and other matter* »i diijivle. 
— Ihfie i» ni thing m Act VIII tf 1839 t) prciint 
pirtice vh > have a suit pending iu Court fr m sub* 
nutting the tnbj(ct*mattcr td that suit and <tbcr 
matters is dispute t> arbitrati n under i 327. 
Tuaxoob Doss Hot r- IlraBT Doss KiT 

[VV. B., 1804, Mis., 21 

134. — AgreemoQt to refer to 

Private arbitratioa by parties engaged m 
htlgatioa— Cttil Procedure i\de Mi< A of 
l$77j, **. 623 and 625— Under ss. 623 and 623 
of the CimI Pr redure Code (.Vet X if 1877), paitui 
to a suit as w(]] as pers ni n t tngaged m litigati a 
may agree ti refer uattirs in dispute bitwcco thim 
to priiate arbitratijs v\)th ut tho lutcrvcsti a of tho 



Untraman v. CAalAat*. J. L. S„ 9 Ifadi dSl, 
referred to. Satubjit rsBiAo DAnAnoon SAUi r. 
DuLiUK Quxah Kobb . X li. R, 2l Cola. 450 


ment. Habitaiabdas IIaxluxdas r UrtAUCUAirs 
lJA$EccnA>i> X it. R, 4 Bom., 1 

185. Power of arbitrators after 

making and delivery of award— /recisn.— 
After as award has been made and handed t-i tho 
partiis, tho fuQcti Aa cf tlie arbitraturi ccaie. They 
uarouopjwir afterwards to deal with an appUcati.n 
fir review of their dectsiou. Is ins uattbr of tub 
FB imoB OF Dvtto &i>'Gn. Uuno biacu r. Do«ad 
Bauadub StxQu . L X. R, 0 Calc., 575 

180 — . .. — A>r<trd ngned 

6y or6itra/or» at different timrs— Cirit Procedure 
Cod«,l'59, t. 327 Aicard irf-rju^ar/y made. In 
tho caso of a pniatc award where tho arbitmt rt 
granted a new tnah and eventually di»p sid if the 


AAsny/bod V. Oreen, 2 d/od.. 228, referred to Bah 
Babosx r. Kauo Mal . X L. R, 23 All. 135 

9. PBIVATB ABBITKATIOK. 

18X Mode of submlssloa to 

arbitration— Civil Proetdur* Cod*, 76«.y, *.625 
(iS69, (. 327)k — In arbitrations net started with the 
unctiun of tho Court, it is not sceessary that the 
agTCimcnt slKuId bo reduced to writing brfm it 
can bo bis^g. Utrssoo Uafieb r. Kxuiotex 
S iycsDzo .... I8'W’.B.,533 


others elsewhere for signature m a diifinnt date. 
-~Jltld that the awara lught net t, be enftreed 
under Act VIII of 1809, i. 327. Naseb Ali r. 
MAioo . . . . 21 W. H., 377 
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ABBITBATION— eoniiniiei. 

9. PEIVATE AEBITEATION-«0H<.i»«ei. 
aid S26 o£ the Civil Pruccdore Code (Act XIV of 
ISS2) are thjse which are specified ia ss. 520 and 
oil, and these relate ti cases ia which the tifer* 


lather thoa a pUintiS, and of haviug aa appeal opeu 
t> him in the event of an nnfavuurable dccistou. 
Saouh Naiiiir c. JaiauisEAn DoLSCEBA^t 

[T la B.. 9 Bom., 254 


tbo plainti^s aad ilcfcndaot haung been referred 


ABBITBATION-Joafinujf. 

S PEIVATE AEBITEATION -con'lnued. 
cxccutvs of the third ti nomiaato an arbitrator 
ander the tems of the deed, but they refused to do 
SA The first-mentioned portuers then nominated on 
Arbitrator, who in his turn nominated another, and, 
thcs3 having appointed an umpire, mode an award. 
One of the partners at whose instance the mattir 
t> dispute had been referred to arbitration presented 
aa application under s. S23 of the Ciiil Pro 


turn within the meaning of i, 520 or s. 621 
of the Code. Meld that the w rd “ parties," os used 
I) 8. 525, shiuid Uut bo confined topcrsnis who 
ore actually before the arbitrators •, that li persons by 
an agTc.'finciit hare undertaken betweeu themselrcs 
that, in the event of a eertnm state of things happen* 
iig, a particular procedure shall bo followed, which, 
under one state of circumstances, may bo adopted in 
tatUum, they should, for the purposes of s. 525, 
be regarded as parties to that arbitration e and that 
there was su beicut reason to show that the difcndauU 


an isiuo was framed 'with (he consentof both partice 
" whether the award Could be filed and enforced," and 


Huso KATU EoX r. >il9TAbIM CUOWOU&AIH 

(l3aL.B.,14 


but both t> alligo cause aud to prove it to tbo 
satisfactim of the Court. Uaxdbkau r. DakdbeabS 
LL It. B., 6 Bom., 603 
200. - Ctn'f Procedure 

Code,u.52o, 52G—r<irtnersiip^Jgreentitt (a rv 
Jtf ditpvXe* to arJi/ro/*u».— The three parties to » 
deed of jiartnership agreed that in case of any dispute 
or dilfcrcnco Iho matter should bo referred ta the 
arbitrutiin of persons chneca by each party to sneb 
dispute, and that iu case any such party should refuse 
or fail t> nominate aa arlitrat-r, then the arbitrator 
named by the other p»rty should uoiuinate another 
arbitrator, and the two should nominate a third psJwus 
as umpire. Certaiu diffirtnccs havbg arisen om^ 
the three partacri, two of them CMcd upon the 


IFilltox T. &torlej/, L. Ji., I C. P., 671, and J!e 
AVicfois and MtIUerinohn, 19 C, B., M. S., dl3, 
referroJ to. Meld, alsv, that ss. SJ5 and 623 
of the Code, read together, mean that the party 
e mtug f<jTwatd to opp >se the filing of the award isnst 
slow cause, that is, must establish by argument, or 
ptAof, or both, real nablo grounds to warrant the 
Court in arriving at the coucluilm that the award 
II open ta any of the objections mentioned in 
s. &2U or a 5il> and. it is not sufficient, when it Is 
snigbt to mate the award a rule of Court, fur the 
defeated party to cume and merely say up m a \ enfied 
peUtion that this or that ground referred t > in as. 520 
aud 521 (Aietcd against the filing. iSres Ban 
CAoicdkrjf V. BenolundAoo CAaicdAr^, I L, ii., 7 
. Ca/Cv d50, and lehamoget CAoiedAraBes v. Peosaaaa 
Chottdhrj/, J. A. Em 9 Cate,, 5S7, dissented 
ftvm. Bullo AinyA v. Bosad BaAadiir Sinjh, I. L. 

9 Co/e., 575, Bandelor DaaJelare, I, L. B,, 6 
I Bom., 663, aud ChQicdkrp Mariata Motteia v, 
BecAwnaissa, L. B„ B 1. A., 209 26 W. Em 10, 
i referred to. Jo^'S3 r. LsnOABD 

I [IIi.^i8AUm340 


■ . ■ . ' . a ■ III *. 

i.— - . Li-..,: ' » 

202. - ■' — ' Mas* 

— C.eiJ Procedan Cude, ISB2, u. SU, SX^Vaits 
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AEBITEATIOM' — continued. 

9. PEIVATB AEBITEATION— 

ES. 525 aud 526 of tlie'Code of Civil Procedure* 
the Court has full power to eater iuto the questiou of 
the suthciency of the cause shown against the filing in 
Gcurt of an awai'd. Dandekar v. Dandekars, I. L. 
S; 6 iBom.,663, fi.llowed. Ichamoyee Chomdhranee 
V. Prosunno ddath Chowdhryi I. L. _B.j 9 Calc., S57, 
dissented from. Ijf the hattee oe the BETirioK 
OE Dtoto Siicgh. Dhtio Siitgh f. Dosad Bahadhe 
S iifGH . . . . L 1;. B,, 9 Calc., 575 

I 203. Sufficient cause 

— ticil Procedure Code (Act X of 1877 J, ss. 523, 
526. — Where an application is made under s. 525 
of the Cede of Ci^ il Pr. cedure to have au award filed 
in Cturt, and it appears to the Court, on cause shown 
why the award ^ould net be filed, that there is a 
reasonable dispute between the parties on any of the 
gr( unds mentioned in s. 520 or 521, the application 
should be dismissed. Under s. 525 of the Code of 
Civil Procedure, sufficient cause may be shown by 
affidavit or verified petition. Sree Pam Chotcdhri/ 
v, Penolttndhoo Choicdhry, I. L. P., 7 Calc., 490, 
aud Sasliii Charan Chatterjee v. Tarak Chandra 
Chatterjee, S S. L. P., 313, referred to. IcHAiroxEE 
ChOWDSEAITEE V. PEOSTIlflfO JfATH CHOWEHEX 

(X Jj. R., 9 Calc,, 567 

204. S ujffi c i e at 

cause— Ohjections to fling award— Setting aside 
award — Civil Procedure Code, 1859, s. 327. — In an 
application under s. 327 of Act VIII of 1S59 to have 
au award filed in Court so as to bo enforced as a 
decree, it was obiected on behalf of the defendant, 
amongst other things, that the award, which deter- 
nuned the succession to a talukhdari registered under 
Act I of 1S69, having been based on a cwtain will 
produced, which in tcims refewed to another will of 
the same testator net produced, there was miscanaage 
on the part of the arbitratci-s in making their 
award ; the whole of the will, in the absence of the 
last-mentioned document, uot having been before 
them. It appeared that the defendant in the proceed- 
ings before the arbitratti-s, notn-ithstanding the know- 
ledge that this document was withheld, submitted 
nevertheless to take his chances cf the .arbitration ; 
suggesting in fact favciunble presumptions to himself 
in construing the will produced, or that the whole 
will not having been produced, it should be declared 
net to be operative, and that consequently the dispute 
should be determined according to the British law of 
succession as laid down by Act I of 1S69, or accerd- 
ing to custom, or according to the llahcmedan law of 
succession. Held that the award could not be set 
aside tn the ground of the objection taken. Accord- 
ing to the tnie construction thereof, the earlier sections 
are not inccrpr.rated into s. 327 of Act VIII cf 1S59, 
M they are into s. 326. The words “ sufficient cause” 
in s. 327 should be taken to comprehend any substan- 
tial objection which appears ou the face of the award, 
or is funded ou the misconduct cf the arbitrators, or 
on any miscarriage in the course of the proceedings, 
or upon any other ground which would be consider^ 
fatal to an award on an application to the Courts 


ABBITEATI03S-— ooirtfaued. 

9. PEIVATE AEBITKATIOIf— coaffnued, 

in England. Chowdhbi Mhetaza B[oa3Enf c. 
Bechhkhissa 

[L. B,. 3 L A., 209 : 26 W. B„.10 

205. Aj>pl {cation to 

file private aivard — Ohjection to award, Pffect of — 
Power of Court — Civil Procedure Code, ss. 520, 521, 

[ 523, 528. — Held by the Pull Bench (Peihesaat, C.J., 
and Peihseb, Pigot, Macphehsoi,-, and Ghose, 
JJ.) : — VTiere an application is made to a Court for 
filing a private award, aud objections .are raised in a 
verified written statement, and the objections are such 
aa fall withiu s, 521 cf the Cede rf Civil Prccedurei 
the Court is net bound to hold its hand and reject the 
application, bat it is the duty of the Court to inquire 
into the validity of the objections raised and there- 
npon determine whether the award shruld be filed or 
net. Per PnrssEP, Pigot, and ilACPHEESos, JJ. — 
Where on such an application au objection is taken 
that the matters in dispute were never referred to 
arbitration, and is therefore net on the grounds men- 
tioned in s. 521, the Court has no jurisdiction to deal 
with it, but should reject the applicatiin aud refer 
the parties to a regular suit. Shsjax Eaot c. 
Bhecabx Eaot . . L lu B., 21 Gala, 213 

206. Civil Procedure 

Code ( 1882), ss. 520, 521, and 526 — Pefusalbg Court 
to file award — “ Grounds shown.’’ — lu s. 526 cf the 
Code of Civil Procedure the word “shown” is not 
equivalent to “alleged,” but it is necessary that one 
of the grounds mentioned in s. 520 or s. 521 should be 
proved to the satbfactiou of the Court before the 
Court is justified in refusing to file the-awai-d. Hutto 
Singh V. Posad Bahadur Singh, I. X. P., 9 Calc., 
575, aud Pandekar v. Pandekars, I. X. P., 6 Bom., 
663, followed. Hurronath Chowdhrg v. Xistarini 
Chowdhrani, I.X.B., 10 Calc., 74, 'Xailchamogee 
Chowdhranee v. Prosunno Hath Chowdhri, I. X. P., 

9 Calc., 537, dissented from. Jagan Hath c. MA>iar 
Lah .... L li. E., 16 AIL, 2S1 

207. — ^ Civil Procedure 

Code (1882), ss. 325 and 526 — Objection to applica- 
tion to file an award in Court that one party had 
not agreed to refer any matter to arbiiraiicn — 
Jurisdiction of Court to determine whether the 
parties had or had not rej'erred the matter in question 
to arbitration. — An objection to an appli&iticn made 
under s. 525 of the Code of Civil Prccedure that the 
parties had net agreed to refer to arbitration any matter, 
or liad agreed to refer some only of tlie matters deter- 
mined by the aw.ard, or that the dccumcnt alleged to he 
an award was not au award of the arbitrators, is an 
objection which must be considered and determined 
under s. 526 upon evidence by the Court to which the 
applicatiou is made. Chowdhri JIuriaza Hossein v. 
Bechunnissa, X. P., 3 J. A., 209, Sainal 2>atha v. 
Jaishankar Palsukram, I. i.. P.,9 Bern., 254, Ven- 
kafesh Phando v. Chanapavada, I. X. P., 17 Pom., 
674, Lada Iswari Prasad v. Bir Bhanjan Tctcari, 
8B. L.P., 313: 13 W. B., P. B.,9, Mussainni Bibi 
V. Pohsin Khan, 1. X. P., 1 AIL, 156, Surjaa Paot 
V. Bhikari Paot, X X. P., 21 Calc., 213, and 
diTuhaintnad Haicaz Khan v. Alam Khan, I. X. Pa 
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ABBITKATIOIf— «o 

9, PEIVATE AEBITBATION— 

18 Cale., 414 L. Z., 18 I. A., 73, wferrcd t«. 
AusiT £i.u V. Dasoai Ei.u 1. li. B., 17 AIL, 21 


AEBITBATION— 

9. PEIVATE ABBITRATION— confinuei. 


JEHiMaiB Hoshasji . . 10 Bom., Aui 

212. Aieard in rn- 

ntnal inaHtr—Citil Procedure Codf, ^S33,*.327. — 
When crmplftint Las been pnftrrcd to a Cnminal 
Ccort, and the Magistrate has directed that the snb* 


svut. Sa 
I. L. R., 
Raot.I.l 
T, Datrai 
TiJPiJa r 


aia. 


Atcard dect<i‘ 


Vsarusuuuiuvv ...ku ... ww... —f, 

JiTAU SiKOH r. Nasais Dae 

[L H B.. 3 AIL, £41 

214. — — — A«ard <t» ex- 

feu efiems a/ sulutiisioit—Cuil Froeeduee Cede, 
1677, u. 5SS, 520—Agreenitnt at io manaoemenl ^ 
devaiam. — An atrard made under s 62S, which 
>• parti; within, and parti; cxce'ds, the tcras of the 
•ubmissioD in arbitration, cann't be enforced b; sum> 
mere nrreeiliinj noder s. 526 as to such pirti b 


ox tliV HHdfu. <46 uun su... ~ ~ - 
neither the decree nnr the award was binding. 


J7e/<f 


Bsnsi . . . 

2l0. - Civtt Frofedvre 

Code {Act JIV 0/ 18Saj,u.S2S andeSe—Aebtlrn- 
iton award— Fenial of reference to arit/rahon — 
Jvniiictioit of Coart to determine the faAum of 
rf/erence—Appcal. — Held by a majetity of the Pull 
Bench ^MAcrnEBSOK, J., di^cnting} that when an 
application has been i^e under s. 523 of the Code f f 
Cud Procedure and notice Las bccn.^iCB to the 
parties to the alleged arbitrati n, the jnriKUctioii of 
the C nrt t> erder the award to he filed and to allaw 
pr crcd'mgs to be taken nuder it is net taken away by 
a mere denial of the reference to arbitiation on an 
cbjcctLa to the rslidity cf (hat reference. Amnt 
Ram T. Vatral Sam, J, L R., 17 All., 21, feJIowed. 
Maboubo WAnmmsiir r. IIasiuas 

[I.L.B.,25Cnlc.,767 
2 C. W. IT., 620 
21L - ■■ ■ ' Appliealto* to 

amend an award— Civil Procedare Code, 1SS9, 
e. 597.— Upon a motion to amend an award filed 
under s. 327 cl the Ciiil Procedure C(^ co the 
gmnad cf obi ions errors contained b It, it was 
that the Court had no power, under a 337, to 


[L I,. B., 3 Llad., 63 

— — - Award, oVe^isy 


deu Rox . . . 4 C. I,. B., 92 

216 Private award. 


Court to give juilgment upon it and pau a uccrec i 
not to order execution before snrh decree has been 
passed. Saubb Rau Jba v. KAsnEFKirn JnA 

[21 W. B., 206 
217. ; Cicif Proce- 

dure Code/*- 625— Lou of award, proetdur* on^— 
IThcn an award has been lost, a Court aetbg under 
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ABMB ACT (XI OP 1878). 

B. 1 cL (b), and B. 5— A«aeAmeii« 

and tale of am* .» exeoulion of a decree ^ 

of the Coarl—FubUeeertant, Salt efarme iy. The 

»le of armi by the Naiii of the j 

. . _ . ....... 

XI of 


!».•«»• «* -iJon*** 

V , 8 4— poj»e*i»o« of uintrtteeaile 

, , Ihout ft 

‘ • •• wi.,80 

n - A revolver with ft 


ATT-wa ACT (XI OP 1878)— con<i'a«ei 
VI of 18C6 are in force ia Badami amongst other 
placM, ii not an order of disarmament nnder el. (1), 

8 33 of Act XXXI of 18C0. In the absence, there- 
fore, of A notification, under $, 15 of Act XI of 1878, 
extending, with the previous sanction of the Oovemor 
General 'in Council, the provwions of the t^ion to ' 
B^mi, the possesuon of anns without a licence in 
that talukha is not punbhable nnder s 19. Got- 
OT Bombay e. DAUTXstA Basata 

[I, Ik B., 0 Bom., 478 • 


rfSrjXZ“7iI«Xc6:diHentcd fwm. QWBS- 

EMME3S e. JATABAMI IlBIj«^ 

o — Amt— Ports of 

nrme-Sertlceahle yM-iarrs/.— As a guu-barreland 


■ 88, 4 and 6— J/anu/ac/Bre oTfotett’ 


. B8. 6 and 19.— A, having obUined a 


OtEEi’tiMPBT'** r KHASni 
^ [E Ik R, 8 Mod., 203 

2. 8. 19 (a)— of evlphur and 

ammunihoa ty oycat of a tieence-iolder.-Sde of 


3 , - 8. 19— Gotfiy armed vilhout 

Itetnee—Lteenie to earri/ armt, TrodveUon of— 
Relatner earryiwy amt.— A servant of a person 

• -i » — *« •r.A ^ m,f< 


— 83. 16 and 10— Anns— Possession 
of arme—Radatm Faluhha—dct iS60» 

i. 32, cU. 1 and 2.-C1. 2. s. 32 of Act XXXI of 


[L li. IE, 20 Cole., 444 

IM Xn* MATXEB OT THE PEXITI05 OT Kill 

Kara Suoa . • ,3 0. W N., 394 

4 . — — 8, 19, cL (c)— "Oeisy armed” 

PfttMmplion ae to pertons found earryiny amt . — 

XVhero ft person is found carrying arms apparently in 
eontraveution of the provisions of the Arms Act, it 
murt he presumed, in the absence of proof to the 
contrary, that he is carrying such arms snth the inten- 
tion of nsing them should an opportunity of using 
them arise. QueeifEmvreit t, K’tlUami, ITteHf 
Nolet, 1S31, p. SOS, Mplaincd and approved. Qt»^ 
r. llErSB . . 1. 1* IL, 15 All, 27 
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ARMS ACT (XI OP l878)-rc„.',V.u^/. 

(5, — n. 10 — jstun vj 

c>-t:rt — Tfnp'-r!ry t-uiifly p/ nrrn f<.r xi.^f rtt 

/ii!’'-. -Till' in. n ' t'Wj' .rAi-y’ jhii. 'ivitl)„iit n 
lii'i iu'i' of i;nn< for imr|Voii‘^ oMnr timi tin it «m’ ni 
tun'll, ni, for iintTiro. n ln to n ,ntini|l N rnttyiiiit liii 
iiin.(ir'(i iin f.) a {■! for nji-iir*. nr nlnro a 

111 iok*init!t li'ii a ijnn loft n iili iiim {,,y ri juir-, in.f 
an ..ffi iiro n i'.hin tho nnaniiur of s. 10 of (In- Imiian 
Ann« Ac', I''*'!. Q>:'r:;- /A-'.pi-r'it V. Il’tHillll, 

V i-fl/n .t!‘, ! IS’J} 0 '.''. ati'l Qiir'ts^ 

V. vrr, /. f., Jt., Jft At!., S7, rofilTnl to. 

QiT.r.N'Knvr.r-; t*. Tota l!,u( 

(1. I* R., 10 AIL, 270 

0, pp. 10, 27 — Jtxrir.jtfitittt jn-n 

riti'.a of .tiviir Ai ({/ii-.i.'inii 

r>lH nftSe C'!h .I/tif'.'t !!'7P—Aii r'ri:r>ftif 

fi'oH <,/(•„• JS'.", Mnrr/i “ yVr^omf «'r " 

of opyt! — Am<i ccsrrif,! txtu! urr-! t.y fi-rr-m! of 
exfrxp'irl frro'n. • l)y n liotitioatl'm nii'l<r s. ”7 of 
the .\nni Act (.\‘I of iS7.‘') I’liu''! iiy (ho (lovinmnril 
of linlia, I'lt'ain auioio.vt Un’ni Itajai .ami 

incm'.'iTii of till' I.i'^'i'lativr C..nm-il of tlio Iiivulciiant- 
Oovontor of (hr Xortli-ll'ij.tini I’mi iiiofii. wore 
cif'iniilwl from llio oprr.iiiim of tn. l.'J nml li> of tho 
taitl Art ; hut with thi< priniin, that, "ixrii’t whero 
othrnviso ox}>n'f‘ly ftatod, tin' arms or ntiitiuniition 
c.arriod or hy snteh p' r? itiii shall ho for their 

omi prrsa'ial tis.i, oto., rte." Ifetd that (hotenns of this 
prnvjs i w.iuhl nlhiw of a pirsa'i ixfiupted nmlrr (ho 
notifioatioM n'lovc alltnh'il to Siiutiii'/ a .sorviint nminl 
with a cun into a U'.i.'hhmirlno distriol to sho<it birds 
for him, and that n run so o.an-ird mid ti,«( d hy the 
servant of tho exempted iicrsan was in the “ porsona! 
use” of tho oxftiiptid pors m avithin the moaninc of 
tho notification. Qrrn.v-Kiii'iirBs r. G.tNOA Din 

[L Ii. R., 22 All, 118 

7 , S. 19 — Order Fxlerdintj lime for 

reneira! of lireoret ~-Crinrir!!i'n fi^r ofTence diirlnf 
extended time. — An order oxtendintr ttic lime for 
reiioiv.al of lirnicos has the f Aort of koopin?r a licenoc 
previously crauted practically in force, and a person 
cannot bo coiivictoel of an ofToonce under s. 19 (/) of 
the Arms Act for n broach of its provisions witliin the 
extended tlino In Tiin >iATTEn ot tut. ittition 
op Kali Kath Singh . . 3 C. "W. W., 384 

8. 8.19, cL(f)<titide. 25— Cnfoirfiif 

posxe.itinn of arms — Senre’i-mnrrant, Contents of~ 
"Possession" What rridence of, neeessartf irhere 
arms are f'Vnd in common room of joint family 
house . — When a Sfaristrato issues a scarch-ivarrant 
under e. 2.'> ef the Indian Arms Act, 187S, it is 
neciBsary tliat he slvuld recerd the pronnds <f his 
bdbf that the pein n apninst xvh m tho warrant is 
issued has in his possess! n amis, nmmuniti'-n, cr 
military st^rfs f' r au unlawful purp'se. Wlirrc 
pr ceedines under the Indian Anus Act, 1878, in 
respect of the unlawful p'-ssession i f arms are taken 
neninst a member ef a j int Hindu family net being 
tho head of such j int family, and arms arc found in 
a, c mmnn room of tho joint family house, it is 
incumbent upon tho prosecution to give good cvidcnco 
that such arms are in tho exclusive possession and 
control of the particular member of tho joint family 


ARMS ACT (XI OP 1878) —continued. 

wim is sought to iie charged with their possession, 

QcrrN-Kiti'iiPss r. Sangjiam Lai. 

[I. L, XL, 15 All, 129 

0, IQ^ 20, 20 — J’ossession of 

tr enntn,! nrrr — t'.ear'h, Leyntify rf—Sanotion to 
prosoouto — Code of Criminal J’roerdnre (Act V of 
St. . 7 . 1 , lot!, and JWi . — The licence of the 
neriiiod f’ r th<' p s«essi li of tlreann? .and ammnniti.ii 
was eaneelh'd in August 1S97. He was suspected r.f 
iKiiiir ill po«s'ssi n if anus after llie cancellation of 
his (iceaee. On the 29ril of Apiil 1899, the Assistant 
Mngistmtf of I’uniml), witli a iinmberof p lice, xvent 
to the h' use e f tlie accused to scarcli f' r arms. Tlicy 
SUIT ttiided it, ttrresfed the accused, and tlicn searched 
his hnni,i'. Tlic police had no search-warrants, nor 
xvns thfre miylliijig to show np:m what charge Die 
ncctised was arrestexl. Two gun sfccks," some 
ninmuiiiiim, and iinplemnita for rclending were dis- 
rm-rreil fit the hott«e. There was m thing to show 
(hat the sanetieni required hy s. 29 e.f the Anns Act 
w.as civni tu'fi'iu’ prrcffiliiigs were instituted against 
tho accused. AccusinI was cmivicfed and sentenced 
under ss. 19 and 20 of (lie Anns Act. J/etd that the 
coiivietioii under s. 20 w.as m t snstainablo, but that 
tlie nceusod must bo taken to have Ind arms and 
nmnniniti'-n ns defined Iiy the Anns Act within the 
meaning of snb-s. (f) of s. 10 tf that Act, and 
the cnivirli'in under that section must be confirmed. 
IIr>d, furtiicr, that with respect to the question of 
whether ir n't any previ-ns sanction h.ad been given 
under s. 29 <f the Arms Art, •the C'urt was nr.t 
unmindful of the stirgcrticn that tho charge in this 
case was. in ilie fust instance, in respect of an alleged 
tffence under s. 20 and ne t of one under s. 19 j but 
that s». 19 and 20 were so interwoven that it was 
diilicult to see how an < iicncc cciild be ccmmittcil 
under the first paragraph of s. 20 unless an offence 
under one eif the enninemtcd snb-srrti 'iis in s, 1’a had 
also been committed. It was nut suirgested that the 
charge hero was an rffence under the second 
paragraph of s. 20. Anur.D HossEiN r. Qpeen- 
K.MrEEFS . . , L Xi. R., 27 Calc., 692 

[4 C. W. RT., 750 

10. s. 19, cL (£) — notification 458 

of the ISIh hfarch 1898 — Exesnptions from the 
operation of the Anns Act — Volunteers. — A volun- 
teer, being a person exempted in x'irtue of Notification 
dSS. elated ISth March 189S, of the Govemmeut 
of India, is net exempted mcrc]3' with reference to 
his duties ns a velunteer, hut generally (subject to the 
oxceplinns mentioned in the said nrtification). It is 
tlirrcfcrc net unlawful for a vi luntcer to p-ssess fire- 
arms and to USD the same. Qveen- Emthess r. Lttee 
p. L. R., 22 AIL, 328 

IL B. 18, cL (f), and ss, 26, 30— 

Arms in a temple — Ccnfscaficn of arms sised for 
purposes of seorship — Police Inspector specially 
emposrered — Licence to possess arms — Criminal 
Procedure Code CAct X of 1S72J, s. 579 and sch. 
IV — " Offences ayninsi other laws." — A ccllcction 
of firc-.mms, consisting of four small cannons, fonri 
pistols, and thirty-one muskets, had been kept as 
objects of worship in n Sikh temple in Patna for 
upwards of two centuries. The Alohunt of the 
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AEMS ACT (XI OP 1878)— 

temple neglected to take out a licence in eeepcct of 
thcie orms under Act XI of 1878. A IVhce 
Inipector, who was appointed to see that the 


Police Inspector. On a reference from the Seislons 


‘ fl, 22—3fatlir end 


Uaiiii^t for lh« ermtnal aelt of hi 


and consent. The principle—'' whatever a servant 
docs in the conrse of his employment with which 
ho is entrusted and as a part of itj is his master's act ” 
—is applicable to the present case. Attorney 
Otneral v. Siddon, I Cr. and J.f S20, foUowcA 
QcizN-EurnEss o. Tran Aiu 

[L I* IL, 24 Bom., 423 
B. 29— Sportifi^ Lietnee-~Sul 0 $ 
undtr Arm* Act . — In a district where bison are 
not-'riouily in the habit of injnring emps, a licence 
under form XI. rule 1C of the Indian Arms Art 
|1678) Rales (to kill wild beasts which injure creps), : 



AHMY DISCIPLINE ACT, 1879 (42 & 43 1 
Vic., e. S3> 

SceSOLDlZB . LL. 11,11 Mad. 475 ’ 

— 8. 144— Decree against person ' 

subject to military law— ofp*y. Orir- 
f?r.— Where a decree was made agiizut the defeiisst, ‘ 


ABinr DISCIPLINE ACT, 1879 (42 «s 43 
Vic., C. 83)— conc/iHfed. 

irbo was an officer in the Indian Anoy, the Cosrt, 
under a. 1<4 cf the Army Discipline Act, 43 & 43 Vic., 
c. 33. dirccUd that the amount of the decree should 
be stopped and paid ont of the pay of the defendant 
net exceeding one hidf thereof. RaMsAT e. 
Akdeksox . . . 7 C. L. B., 830 

fls: 144, IBL 

- See SsETiCE OP Smivoys. 

tt L. B,, 10 Mad., 310 
L L. E., 11 Mad., 476 
See Suiu. CsrsB Copbt, Mopttssii,— 

JSBMWCTIOK— AEITY ACT. 

tLL.B.. 10 Mad., 319 

AEMV DISCIPLINE ACT, 1881 (44 & 46 
Vic., c. 68), 

a. 146— Boldlers In Indian Forces 

— S. 145 of the Army Act, ISSl, is not applienblo to 
soldiers of Her llajesty's Indian forces. NsTinJD 
Bl t. Japar HcsAiy L L>. B., 8 Mad., 305 
See Suah. CArss Cotmr, Mositssii,— 
Jr»ii»icTio5 — Abut Act 

[L L. B., 10 Bom., 218 
L L. B., 13 Calc., 143 

148, 15L 

Set SuAU. Cirss CorsT, PsrsniEycT 
Tewjrs— JmspicTioT— A but Act. 

tl. 13 Calc., 37 

B.1BL 

Set AninnrssT— SrwscT o? AitAcn* 
jtist— Pisuw. Saiabt. OB Asktttt. 

rLL.B..0Mad., 170 
L L. B., 24 Calc., 102 
See SuAii Cirsi CorsT. PBEsrozscT 
Towys— Jraianicnoy— ABUT Act. 

[L L. B, 18 Calc., 144, 372 

150— Talisy IS paion medal or 

mifiYary decoraiion from a eoWirr.— Under the 
Army Act, ISSI (44 & 45 Vic., c. 58), s. 15C, 
sny persnt who tikrt in pawn a military deerration 
firm a soldier b IbUe to punishment. Held that 
iB’j section cf tie Army Act, 1S91, is applicable to a 
persen who takes a medal in pawn from a sejKiy b 
Qnzy-ExpBiJS r, XABATAysAUi 

[L L. B., 10 Mad., 103 


ABMT DISCIPLINE ACT, 1^3 (51 Vie., 

c. 4X 9. 7. 

See SxAlx Catee CerzT, VzzT=.TS7i 
Town— JmsuttWcT— A but Act. 

[L L. E„ IS Cali, 144, 372 


L Ots Aebtst . . . - 

— CzaCTAi AZZTSr 

Set Caao tjjijt ArtATSXi-'r— Ar 
aCZJT CT Pzu 31. 

Sre Cajz! rszrrz ■JTazeajt Cf 
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ARllEST — continued, 

^ pending Appeal. 

See AiFEAii IS CBimsAi Cases— Appe,4M 
EROM Ac^niTTAi I. L. R., 1 Calc., 281 
[L Ii. R,, 2 AIL, 840, 386 

-of ITative Subject. 

See Cases trsDEU Behgas Regtoatioh 
III OE 1818. 

Validity or otherwise of — 

See Cases totbeb Esoate eeoji oestody. 

See Jeeisdiction or CRiiriNAii Court 
— Genehae Jurtsbictiok. 

[1. L. R., 26 Calc., 20 
L, R., 24 I. A., 137 

1. CIVIL AEBEST. 

1. Arrest pending enquiry into 

insolvency — Application of judgment-dehtor to 
"be declared insolvent — Subsequent proceedings 
in exiecuiion against him — Civil Procedure Corfe 
(Act XIV of 1882J, ss. 24SB, S3G, 337 A, 344, 
and 349.— G obtaiued a money-decree against M, and in 
execution applied for his anest and imprisonment. 
Before the wamnt of arrest was issued, but after 
M had appeared iu Court in obedience to a notice 
under s. 245B of the Civil Procedure Code, anotlier 
judgment-creditor applied for execution of another 
decree against him. Thereupon lil applied, under 
8. 344 of the Civil Procedure Code (Act XIV of 1882), 
to be declared an insolvent, and in his application 
mentioned G as one of his creditors (s. 345). The 
Subordinate Judge referred to the High Court the 
question whether, pending the inquiry into M’s . 
insolvency, he could be arrested in execution of G’s 
decree against him. Held that there was no pro- 
vision in the Code to prevent the Court from issuing 
a waiTiint of aiTCst against him. VTiere, however, 
such a judgment-debtor is brought before the Corrrt 
under a warrant of arrest, or' comes before it upon 
notico under s. 245B, the Court has a discretionary 
power not to put the wan-ant in force under s. 349 or 
not to issue it under s. 336 (where the requisite 
notification has been published by the Local Govern- 
ment) if the applicant furnishes security for his 
appearance rvljen called upon. In snch_ cases the 
Court can also act under s. 337A of the Civil Proce- 
dm-e Code. Gahpat Bhagtat v. Mahadev Hari 

[I. L, B„ 22 Bom., 731 

2. Arrest of a lunatic in execu- 

tion of a decree — Discretion of Court to 
order the arrest — Ground for disallowing appU' 
cation for arrest of judgment-debtor — Civil . 
Procedwe Code (Act XIV of 1882J, s, 337 A . — 
Under the Code of Civil Procedure (Act XIV of 
1882), a Court is not bound to order the arrest of a 
lunatic iu execution of a decree passed against him. 
The power to order his alrest is discretionary,^ The 
lunacy of a judgment-debtor is good cause within the 
mcaniug of s. S37A of the Code for disallowing an 
application for his arrest. Bsanabsai v. Ghotabhai 

[I. L, B., 22 Bom., 961 


AEBEST — continued. 

1. CIV/ AEBEST — continued. 

3, est of debtor in execu- 

tion of money decree— C«t7 Procedure Code, 
1882, ss. 24oB, 337A, 339— Subsistence allowance. 
— A decree -by consent was made on 6th May 1896, 
ordering the defendant within one year to pay to the 
plaintiff E4,842 with interest and costs. On 14th 
May 1898 a notice was issued to the judgment-debtor 
to show cause why this decree should not be executed 
by his aiTCst and imprisonment: he pleaded poverty 
and “other sufficient cause,” and the. matter ivas set 
down for inquiry under s. 337A. When it came on, the 
Court, after hearing tho evidence of the judgment- 
debtor, hold that no cause had been shown why he 
should not he arrested, and tliat it was hound to order 
his arrest at once under that section, and subsistence 
allowance was ordered under s. 339. Gebboy v, 
Eameoyai Chotoay . . 2 C, W, IT., 588 

4. Suit for damages for arrest 

iu execution of decree — Malice — Beasonable and 
probable cause, Want of. — A suit, to recover damages 
on account of in juries causod-hy an airest in accordance 
with a decree of a competent Court can only be main- 
tained under special circumstances, — viz., the plaintiff 
must show (i) that the original action, out of 'which 
the alleged injury arose, was_ decided'ia his favour ; 
(ii) that the .an-cst was procured without reasonable 
and probable cause; (iii) that the injury sustained 
was something other than au injury which has been 
or might liave been compensated for by an award of 
the costs of the suit, — e.g., that he has suffered “some 
eollaternl wrong.” Where a plaintiff must 'show an 
absence of reasonable and probable cause, malice is 
not alone sufficient to entitle him to a verdict, Baj 
Chekdbr Boy v. Shaaia Sookdari Debt 

B., 4 Cale., 583 

6. Malice, • Proof 

of . — To maintain such a suit, legal not actual malice 
is sufficient. Goetibee v. Chaeeioi, 

(1 IT. W., Part 2, 32 : Ed. 1873,- 91 

6, ■ Privilege from arrest— Ps-i- 

vilege of party morando . — Where a native of Patn.a 
came from Calcutta to Madras ou 24th October on 
account of a suit pending, in which he was plaintiff, 
and, the case having been adjourned on 27th October , 
for seven weeks, remained in Madras on account of 
the suit, and was arrested on lOth November, — Meld 
that he was privileged under a. 642 of the Code of 
Civil Procedure. In re SrvA Bex Satentharam 

[I.X.E.,4M:ad.,317 

7, — — Party in contempt 

of Court . — A party against whom a writ of attach- 
ment for contempt has been issued is not entitled to 
his right of privilege from arrest while proceeding 
to Court or leaving Court on the hearing of his suit. 

J OHX t>. Carter . . 4 B, X. B., O. C,, 90 

8, Party to suit — 

Summary Procedure — Arrest under writ of Small 
Cause Court— Act X of 1877, s. 649.— The general 
rule that a party to a suit is protected from arrest 
upon any civil process, while going to the place of 
trial, while attending there for the purpose of the - 
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ARREST— ron^nwrf. 

1. CIVIL ARREST — conttAVed, 


Caicatta, maet he gi>Ttmei by tbo EdpImA I»«r, and 
not by B. G42 of the CivU Prjccilure C«3e, It u nnt 
a deviation sufficient to forfeit the jirivile^ if the 
sboTtest p-ad home is deviated from and » less 
crowded and more convenient rond adopted. Iif Tire 
UITTEB 0? ScaESLBO NiTH ROT CnOTVBnBT 

[L L. K,, 8 Cfllft, 108 
0. ■ ' -■ ' Citii Proeedure 

Code, 1677, *. C-12-~Arreif t« exeeution of f>roce$$ 
of Jleterme Court.— S. C42 of the Civil i'rjcci^re 
Code only protects an accused person while he is 
attending a Criminal Court from arrest “under that 
Code.” Held, thcrcfire, where a person, who had 
heen convicted by a Magistrate and had been fined, 
was arreited 5n execution of the process of a Reveane 
Court «hUe naiiing In Court nst>] the money to pay 


ARREST — continaed. ♦ 

1. CIVIL ABREST-e;nt.««cif. 
to, attending at, and retnming from, the pLscc of 
trial ArrASiUT Pattak r GoTiSEs Naubub 

[4 Uod., 146 

13. Cuoitnory eieeu’ 

tiae—StnaH Caute Covrl, 3fofuuil—jirl Xf of 


arrested before he renched heme under an cxcentien 
issued against his person by the Court, and paid the 
amonnt to obtain his discharge. DePebswo e. 
DEDENBItOBATII UOITBO . 0 W. R., 649 

14. Power of High Court to 

releaae party aweeted In execution of decree 
of P^ealdency Small Cauae Court— C«ci7 
Procedare Code. 1577, t. C42 . — '\“Lcro a defcnisnt 


IL li. R., 4 AIL, 27 


Au. ■' . u«e« rroeeHare 

Code, t. 642—latoleeat Act (11 if* 12 Viet., e. 21), 
e. Hl—Extmplion fivvt arreil' on eirtl j>rocet* 
redeutidor—lite Conuniiiioner in InsoWeticy ceta* 
mitted an insolvent to jail by an order under t. 61 


uirccs Ditmnise iroui lusiuuy. •uuiuu causu u,uiii 
in the Presidency towns are subject to the order and 
control of the High 0>urli. Tn fXe maffer of 
Omrtio LoU ZV.v, I. L, 71 , 1 Cole., 7B, folbwcd. 
Ih tub lumB or JvQoessm Rot 

C6 C. I* R., 170 
16. ' — TTifnesc— Road 


See In TUB aUTTBE 07 OUBITO I.AIL DeT 

p. L. R., I Calc., 70 

10. Witneee.-Held 

that on the facts shown in the affidavit the prisoner 
was privileged as a witness at the time of his arrest, 
Iv TUB UATTBB 07 OUBITO LAU. DkT 

[LI..R.,1 Calc., 78 


17. - 


12 .- 


- 7)efendani 


lexlnett for piaiatijf.— A defendant » 

monod by, and examined at a witness fer, the 
plaintiff, is mtltlol to proteetion from arrest on civil 
process during the time reasonably occupied la going 


Cin'l rroetdare 

Code, t. Sf?— Cevrf, Poicer of, to release Jmdi‘ 
I i»eiit-deMer ofJer le is "I’mprtsoaed”— ".d/ref/" 
! and ‘•siiiprJeoiimepif.*’ — “Arrest” as ns«l In f. 849 of 
\ the Cvil Procedure Cede (Act XIV of 1882) does 
not Include “Imprisonment.” Therefore the power 
i conferred on the Court under that sertion to release a 
I ]ndgiDent>dcbtor arrested In execution of a decree cq 
a aecnnty hebg given by him ceases after he La* 
1 been imprisoned or put into jail. In fie matter of 
I JTaefie, /, X. R., if Ca/c., 451, dlisented freo. 7“ 
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ARREST — cnufiijiird. 

1. CI% III AlIKEST — cottchitlttK 
»•# Quinnv, 1, L. J!.. S flO.'?, f. ll nwl. Ma- 
c. Dadhi . I. E. R. 33 Rom., 48 

18. Arrest on n Su'.ulny—Annrj 

Dmt Act, — Arrest xiiiclor eivll pr- fr-f'i of u trr'fiiKsil 
Court on Snmlsy^^ is Icuul in this rimntrv. A>'onv* 
J'0''s . . . ' . 4 Mad., Ap., 03 

*Srr Aiir..AnA5t r. QriTK 1 B. L. R., A. Cr„ 17 

Sre GsASEJU.V r. OAIiPNrj! 

[3 W. R., Roe. Ref., 2 

•See Pakam SiTooK Doss v. lUsntaai Oon Dow- 
.... 7 Mad., 235 

10. Arrest of pilot brig— /’n'li* 

Ic.Cf from arreit Sluhilr 21 .f- 22 Vie., c. I2n.-~ 
A Gnvpmnn ut Irit: i‘m)>iriyed in sui>ltiyin(; jiii' ts to 
vpsspIs fit tile Sninllirsnls wns nrn'sted nmlrr proeccil- 
inp in rrm. Jfrl,] tint the hri;. hy 21 A 22 Vie., 
c. 12G, liiui hcc-ui'. the ]ir. perty of the Cro'vn, 
ntui ns sue)) ivjjs rjilitlfd to the rauie fsnnption fr.-jji 
arrest ns nil ( thrr Qneen’n Rhip<, and tint the pro- 
ceeding: in rem 'vns thrrifnre illinfftl. UnowN r. Tun 
rri. 0 T iii'.k; " Krpor.itrK ” . .1 Hyde, 253 

20. . — ; — IDiscliargc from arrest— 

llndrrlnl'infl lit pfisnvrr not io xur . — The prisonrr 
wns^ rcqumxl hefrro ins discharpe to give nn wider- 
taking that he ivr nhl hring no nctlon for damages for 
illrgnl nrresl nr fnlsc iinprifonmeiit ngainst the .Tndges 
of the Small Cause Court, thclmiliff. tiie .Tailor, or the 
indgment-creditor. xhi; M.Arrrn or Omiiito I.at.t, 
Dnv . , . . LJm R., 1 Cnlc., 78 

2. CEEiriRVL ADPvEST. 

21 Arrest -without warrant— 

Criminal I'rncrchirr Cedf, s. 54 — Poirer.t of ihe 
police to arrest irilhoul a warrant — Pena! Code 
(Act XL V of 1S60J, ss. 220 and 512.- S, .>1 of the 
Criminal Pmceihiro Code (Act X of 1S82) autho- 
rizes the arrest by the police, lut only of persons 
against whom a rcasen.ahlc complaint has heen made, 
or a reasonable snspirion exists of their having been 
couccmcd in. a " cognizable offence,” bnt also of per- 
sons against whom “ credible information ” to that 
effect has been received. Semhie — Wlicrc the arrest 
is legal, there can be no guilty kncwlcdgc "super- 
added to nn illegal act” .such ns it is necessary to 
establish against the accused to justify a conviction 
■under s. 220 of tlic Penal Code. It is only where 
there has been an excess by a police officer of his 
legal powers of arrest that it becomes necessary to 
consider whether ho has acted corruptly or mali- - 
ciously, and with the knowledge that lie was acting 
contrary to law. QcEEK-E.itpuESS r. Amahsano 
J ETHA . . . I, L. R, 10 Bom., 608 

22. Offence against 

opium laws. — The arrest of a person accused of an 
offence against the opium laws without a warrant is 
generally illegal except under the circumstances speci- 
fied in s. 108 of the Code of Criminal Procedure. 
Ees. n. Raeatan Gangaea-m: . 9 Bom., 343 

_23. — Finding person 

with stolen property . — The police may, without any 


I ARREST — con/iniied. 

' 2. CUDllKAL ARREST— coM/niiief?. 

. fonn.il complaint, npprehtnd any person found with 
S stolen property. Queen t, GownP-r. Sinoti 
j tS’W.R, Cr., 28 

I 24, — Criminal Froce- 

I ehire Code. ISO I, s. l-IO.S. 140 of the Code of Cri- 
I ininal Procedure did not apply to a case of arrest for 
! dacioity made withont ivarrant by a subordinate ptlicc 
1 t lliefr in the presence of a iicad eon.siable who antbo- 
i rizrd him to make the an-cst. Qfi:EK r. Emoo. 
Qrix.v r. Saol-e Reiv.ve . 11 W. R, Cr., 20 

25. Rc-arrest on anmo charge of 

prisoner who has boon discharged.— A pri- 
s mer who Imd been sent up for trial and who was 
discharged by the Deputy Alagistratc was subsequently 
re nn-rstrd by n sub-inspector on the same cliargo and 
sent up for trial. The Deputy Alagistratc considered 
the second arrest to bo illegal, and prosecuted the sub- 
jn.sp/efor for wrongful eeinOncmeiit, n/id fined him. 
Held that the Deputy Alngistratc was right, the dis- 
charge from custody having been a useless procedure 
if (be neeuscal immediately became liable to be re- 
arrested witbonl fresh material for pms'-cution of the 
charge. Ramkas Sadhoo r- Anand CnrNPEn Ror 

[19 W. R,, Or., 27 

26, Right to option of release 

on bail — Criminal Procedure Code, s, 55. — Where 
a persnie is nn-esled by the police under the provisions 
of s. Ti.a of the Code of Ciaminal Procedure, he should 
always be given tlic option of release on reasonable 
hail being supplied. In the AtATTEE OE the peti- 
tion OP DorniT .Si.voii , I. L. R, 14 AIL, 45 

27 , emission to notify sub- 

stance of warrant — Criminal Procedure Code 
(AH r of 1505 J, .s. SO Penal Code (Act XLF of 
1560 J, .s'. 225 P.~ An arrest by a police officer with- 
out notifying the substance of the warrant to the 
person against whom the warrant is issued as 
required by s. 80 of the Criminal Procedure 
Code is not a lawful arrest, and resistance to such 
nn arrest is not an offence under s. 225B of the 
Penal Code. Satish Chandea Rai v. .T ode Randan • 
SiNo . . . . I. L. R, 28 Calc., 743 

[3 C, "W. R, 741 

28. Arrest ly police 

on an order in irrifijty — Whether police obliged 
to slioio authority under which they act to person 
arrested — Pesisiance io such arrest — Fscape from 
eiistody — Code of Criminal Procedure (Act F of 
1893), ss. 56 and 80 — Penal Code (Act XLV of 
1860 f s. 224 . — There is nothing extending s. 80 of the 
Code of Criminal Procedure to an niTCst made by the 
police on an order in writing under s. 56 of that 
Code, so ns to require that any information ^ as 
to the authority under which the polico are acting 
must be given to the person arrested in order to 
make it an arrest warranted by law. It may bo desir- 
able or even obligatory that, if called upon, the 
police officer making such an arrest should show the 
person arrested the authority under which he is 
acting, bnt to hold that ho is bound to do so before 
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AHDIIST — fOntinued. 

2. CRliriNAL AEBEST— eo»<in«ed. 
be can properly arrest and detain ui cnstody soch » 


A'B'BEST^^ticlttdfd 

2. CRIMINAL ARREST—eoBClikfed. 
fliein to tie nei'hboor’ms Tillage and 


ri. li. it., UV Caic., 

4C. W. N.,3U 

29. "Warrant of arrest 

directed to police ofRcer— Endorsement 
of warrant by another police officer to 
process-serving peons— Zcyolity of aacA 
eadar$«ment—P«oni not poltee offfert — Arrttt Ig 
peons — ^eeeue ofptrtont arretted — TTheiher latrfnl 
arrttl—Code of Criminal J’roceiii/re fAet V of 
1803), tt 68 and 79 —A warrant of arrest wat en- 
dorsed oTcr to a Court sub-inspector for execution 
— t. V.. thfi f^arihead- 


ABilEST OF JUDOMBUT. 

1. Act XVm of 1892, s. 41- 

Ael 2CIJI of lS65~Cliarge.—\l ought to appear 
opim the face of a charge that it bad been delivered 


l1 ** *“» m 


euicd were convicted under various sections ot sue 
Fenal Code of rescuing the persons arrested and 
obstructing the executioa of the warrant of arrrst. 
Jttld that tbs endorsement of the warrant by the 
Court bead-constable to tbs peons did not make 
tbrm coiaprtest to execute the wsmnt. that eien if 
the peons had been legally appointed, they conld not 
have mads the arrest, Inasmuch as they were not 
police cffiecTs within the terms cf s. 79 of the Cods 

in ■ 
oih 

iinui/ 4-.M. b 

DCBOA CIUlSAII JEUICAB e QCEEK-GKrBESS 

[L I* n., 27 Calc., 467 
Dcboa Jeiusab t. OcsA'l^ATii 4 C. W. IT., 823 
SO. — — Criminal Proer- 

dnre Code (Act T' of 1803), t.79—1Varranl, £»• 
doriement upon, frirAoat any flons— Penal Code 


obstruction or escape an oCence punishable witnin tue 
terms of s. 231 of (bo Penal Code. DrnoA TS- 
wiBi t. RAnuAS DuKsu . .4 0. W. IT., 85 

• 31. Arrest made by excite 

Offlcer—Penynl F*ei*« Act (Bengal Act PJ! of 
JS/d), St. B9, 40-^Breaeh of tstite rales— 
renal Coda (Jet XLV of HCO). tt. U7. S2S. 
SSS—Bioitnii—AtioiilliHg a pnllie eerrant in ert^ 


p re, but 


ARTICLES OF ASSOCIATIOIT. 

£ee Cases vxnzn CoupAsrr— Anncizs or 
AsSOCUTlOK Axn LtASUlTT Or baABZ- 
qolhebs. 

See CoiiPAicT— SlEBTtsas irm Votifo. 

tLUB-.lS Bom., 164 
See Stamp Act, 1S79> sen. I, abt. B 

[Lli.R.,22AlL, ISl 

ABTIFICBBB. 

Set Act XIII or IF59. 

13 B. L. B., A. Or., 32 : 12 W. It, Or., 20 

artizan. 

Set TowFS iMPnoTEiiEST Act 

(111 or 1871) L It. R., 1 AZad., 174 


ASCETICS. 

SuceetBlon to property of— 


See IlrFDP Law— l.vHEBiTAFC*— Rpiwt- 
ova PEB9DF ■ L 1*. R., 4 Calc., 643 
(6 N. W., 60 
L L. R., 22 hlad.. 802 

ABSAZL 


- Law 08 to py^os In— 


See r.ioBT OP occTPAFCT— Ac^nsmoy 
OT BtOQT— F ebsofs St wsou Riobt 
MAT tx ACQUBED. 

[LL.R., 16 Calc.,100 
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ASSAM FROiTTIEB, TRACTS RECULA- 
TlOIvr (II of 1880), 

6 . 2 . 

See High Cohet, Jheispiotion oe — Hat ,. 

OITXIA — CEIMINAI/. 

[I. L. R., 26 Calc., 874 

ASSAM LAND AND REVENUE REGU- 
LATION (I of 1886), 

ss, 2, prov. (b), 12, and ss. 39, 161, 

and 154 — Settlement-holder, his rights under a 
settlement — Nisf-hherajdar, his rightsto a settle- 
ment. — The efEect o£ ss. 39 and 151 of the Assam Land 
and Revenne Regulation, 1886, is that a settlement 
made by a Settlement Officer, unless interfered with 
by the Chief Commissioner, is final j but the settle- 
ment-holder does not thereby acc[nh-e any right to 
the land so settled as against any person claiming 
rights to it. The effect of an order by the Govern- 
ment of India before the passing of the Assam 
Regulation in regard to the right of a nisf-kheraj- 
dar to hold lands found upon survey to be in excess 
of his nisf-kheraj estate, and to obtain a settlement 
thereof, considered. In 1881 8, a nisf-kherajdar, 
obtained a settlement for a year of eertain lauds 
which were found upon survey to be in excess of 
his nisf-kheraj estate. Subsequently a pottah was 
granted to 8 for a portion of the excess lauds, while 
the other portion was settled by the revenue authori- 
ties under a kobala pottah with M, who entered into 
possession under his settlement. In a suit by 8, the 
nisf-kherajdar, for a declaration of his right to a 
settlement of the portion settled with M and for 
possession, — Held that, having regard to the provisions 
of s. 2, prov. (h), s. 12 of the Regulation, and the 
order of the Govei-nmeut of India, the nisf-kheraj- 
dar was entitled to a declaration of his right to a 
settlement, but in idew of s. 154 he was not entitled 
to a decree for possession. JIadhub Nath Suema 
V. Mtaeaei Medhi . I. L. R, 17 Calc., 819 

— S. 59 — Rent suit — Suit for arrears-due 

hefore Regulation came into force, — In a suit for the 
recovery of arrears of rent accrued duo before the 
Assam Land and Revenue Regulation of 1886 came 
into force, which was instituted on the fth of July 
1886, where it appeared that the plaintiff’s name 
had been prevdously registered, but that the Chief 
Commissioner had issued no notification under s. 48 
of the Regulation dh-ecting that the registers then 
in existence should be deemed to be registei-s prepared 
under s. 59 of the Regulation, and that the plaintiff’s 
name had not been registered under the last-men- 
tioned section: — Seld that s. 59 applies to rent 
accruing due after the Regulation came into force, 
and not to rent already due on the date on which it 
came into foi'ce, and that, therefore, the suit was 
maintainable. Beojo Nath CHOWBHEr v. Bib- 
MONi SiHGH Mootttjei . I. L. B., 15 Calc,, 227 

— - SB. 65, 68, 70 (sub-ss, 2 and 3), 

and 71— Act Xl of 1859, s. 37~“ Estate >’—<• Pro- 
tpertg ” — Shiknii haziram rights. — A purchaser 
of ft part of a permanently-settled estate is entitled 
■to the benefit of s. 71 of the Assam Land and Reve- 
nue Regulation, inasmuch as in s, 71 the words used , 
are " property sold under s. 70,” and the property ’ 


ASSAM LAND AND REVENUE REGU- 
LATION a of 1888)- concluded. 

to which reference is made in s. 70 includes both 
an estate as well as a share in respect of which reve- 
nue has been separately apportioned. The object 
of s. 37,' Act XI of 1859, is the same as that of 
s. 71, Regulation I of 1886. Those sections cannot 
be said to have different meanings, for, if it were 
to be held that the incumbrance which could be 
set aside under s. 71 of the Regulation I of 1886 
must be an incumbrance actively created by the 
previous holder, it would amount to this, that any 
acquiescence or laches, either wilful or arising from 
pure negligence on the part of the holder, by which 
the talnkh or estate becomes inc.apablc in the hands 
of the purchaser of yielding the Government 
revenue, would be outside the scope of this section. 
Mahomed Nasim c. Kasi Nath Ghose 

[I,L. R, 26 Calc., 194 
3 a>Vr.N„108 


ss. 96 and 164— 

See PaETiTION— J imiSDIOTIOH OF Civa 
COHET IN Shits eestecting Pabtition. 

U. L. R, 23 Calc., 614 
I. L. R, 24 Calo„ 751 

B. 154 — Right to oltain a settle- 
ment-jurisdiction of Civil Court , — The question 
as to the right of a party to obtain a settlement from 
the Revenue authorities is not excluded from the 
jurisdietiou of the Civil Court by the provisions of 
s. 154 of the Assam Land and Revenne Regulation. 
Patan Maeia V, Bhabieam Dhtt Baena 

1[L L, R, 24 Calc., 239 
1 0, W. N., 94 

ASSAULT. 

See CoMFOHSDiNG Offence.- 

[6 N. W., 302 


See Hhet— Cahsino Hhet. 

[7 B, L. R, Ap., 25 : 16 W. R, Ci’., 3 

— Suit for damages for— 

See Evidence — Cmii Cases — Ceiminad 
Couet, Peoceedings in. 

[2 B. L. R. A. C., 31: 12 W. R, 477 


See Bfeoiad Affead — SmaiiE Cause 
Cohet Shits— Damages. 

[4 B. L. R, a. C., 31: 4 W. R, 7 
T T. TR.^. 10 All.. 49 


1. Criminal Sovee— Threatening 

gestures — Words . — ^Any gestures calculated to excite 
in the party threatened a reasonable apprehension 
that the party threatening iutouds immediately to 
offer violence, oi', in the lauguage of the Penal Code, 
is " about to use criminal force ” to the person threat- 
ened, constitute, if coupled with a present ability to 
carry such iuteut into execution, an assault in law. 
Mere woi'ds do not amount to an assault, but the 
words which the party threatening uses at the tune 
may either give his gestures such a meaning as to 
make them amount to an assauH, or, on the otlior 
hand, may prevent them from being held to amount 
to an atsanlt. In order to have the latter effect, tne 
Words' must "be "such as • clearly to show the- paity 
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ASSAmjT— eo«cZ«rfetI. 

threatened that the party threateuiuR has no present 
intention to nso immediate criminal force. Caua e. 


3IOBaAK 1 Bom., 205 

2. Joint assault— Ccute ef •etton. 


— An assault made hy parties preceeding tegrther 
and acting in conjunction as to time, place, and 
assault is a single act, and the cause of action is 
common to all parties ItAUzssirs EnATTicniBJSE 
r. SuiBifAEAiK Cntrcssanriry . 14 VJ, IL, 410 

ASSAULT ON PUBLIC SERVANT. 


ASSAULT ON PUBLIC SERVANT 

was impcisihic to hold that the conviction vras gooA 
TavAzztL AmiES CnoivxiniT r. QpEBx-EimEss 
[LL. R.,26 Calc., 030 
CnrEnzB CoostAS Ses r. Qtjzek-Empeiss 

C3o.w.N;,eo5 

4. ■ - Licensed vaccinator at* 

tempting to take lymph from child— 
Auaalltnj fuhlte tertaH in exccnfion of dviy or 
mtlh intent to pretenl hm from diieharjim hi* 
dul^^Penal Code (Act XL T of lS60j. *. 553 
— &igKt of pnrats de/e»fe.— Where a licensed 
vaecinatcr attempted to talco lymph from a child nf 
one petitioner to s accinatc the child of the other, and 
vat assaulted in consequescc and received slight in> 
jnries,— Ueld that the raeeinat r n-as net entitled 
to tafce iymph from the ana of any person who 


j_A«i V». At., Cl., 4«» 
3 . Sepoy In Revenue Pepsrt* 

mont— r«»ai Code, tt, 853 and SSi—Sules or 
txeeuliM ordert of Ooternmenf pulliehed «» 
Xairneft Hetenue l[andlook—Ttapre$menl of 
earts/ur the vn of Oooernment ejjloert koto far 
f< 7 ai.— The rules or executive orders of Oorirninent 
printed at pages 2G and 27 of Ksime's ItcTcnne 
Ilandbook bare not the force of law, and a public 
servant, .acting in obedience thereto, cannot be eon* 
sidered as acting in eseention of his duty as a public 
inrant, 1! his act Is otherwise illegal. Aecor&ngly, 
where on a complaint by a sepoy in the' Revenue 


the accused to undergo twcuty-ono days’ rigmrouo 
luiprisonmeut,— JTefJ that the cunvu'liou nudrr 
8. 353 of the I’cual Code should be set aside. The 
only iJeiiccof which, upon the evidence, the accused 
was guilty, was that of simple assault under s. 353 
of tho I’cnal Code. Ik be tub rtxmoK Of 
BAKuuAn . . . L L. B., 0 Bom., 658 


3. - 


- Public eervont acting 


under -warrant of attachment— iJeternspy a 
ptthlie eerrant from diveAarye of Ai« d*t$ — Penal 
Code (A<^t XLV ofiiSOj, ». 353— 
duction of l\e trarranf at the trial.— Onoot the 


U.iv,,u.ai 

ASSESSORS. 

Set COi-TlcliOK . 2 B. L. B., P. B , 23 
llO W. B„Cr.,43 

— - - In Land Acquisition cases. 

Set Layc AcqcisiTioK Act, 1870, 1 . 10. 

[L L. B., 8 Bom.1 653 
LL. R.17 Bom., 298 
See Laku AcqnsiTioK act, 1870, s. 23. 

[I. L. Rv 17 Calc., 880, 883 

Set Lajtp Acqcisnio.K act, 1870, s. 85. 

m B. L, Zln 230 
13 B. L. R., 300 

Acquittal without consulting — 


See CsimniL PaocrBZ)r.vo*. 

rLL.R.,lAU.,OIO 

L Za R., 10 Aa, 414 

Disqualification of— 

Set Eakd AcqnsRioK Act, 1670, s. 10. 

[I. L. B., 17 Bom , 200 
— Evidence not taken in presenco 


Set Catinsxi PsoczBSiKas. 

[LL.R.,1S AIL, 138 

L Necessityof— OoiaioBOB wAo/# 

«e«rfe»c*.— Kn legal conviction can taio place unless 
(hscpimunof thoassesfirs is taken cn tho whole of 
the evidence in a case. QVUK r. llnrowA^v Lau. 

[IS W. B., Cr, 3 

2. Opinions of assessors -rWef 

oa fieo cAnryee— Cn'iniaat Prcct-lart Code, 1573, 
«. 1!J5, 2C5.— Tho intentun of the Legislature la 
ss. SSS and SC5 of the Criminal Procedure GAe 
in a case in which the aeensed was tried on two 
charges, was that tho assesttirt ihnnld give a dednlte 
opinion whether the prisoner li guilty of cither of the 
eficaccs charged, and, If lo, of which of the charges 
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ASSESSORS — continued, 

preferred against bim ; §,n.d tliat ttie Judge, on "deli- 
vering judgment,' sliould give it witli advertence to 
the opinion of the assessors. Queen v. Matasi Mal 

[22'W.R.,Cr.,34 

3 . Grounds of opinion— 

sors differing from Judge , — Assess irs ought to give 
the grounds of their opinions, particularly when they 
differ in opinion from the Judge. Queen ■!>. Bushmo 
Anent . , . . 3 "W. B., Cr., 21 

4. Grounds for opinion— One as- 

sessor concurring xoith oi/ier.— Where one of the 
two assessors says that he thinks it proved that a war 
was waged against the Queen, that there was a 
conspiracy to carry on that war, and that the prisoner 
is guilty of all the acts charged, and the other asses- 
sor concurs with him, it cannot be said that the 
assessors have given no reason for their opinion. 
Queen u. Amteudiiin 

[7 JB, L. E., 63 ; 16 W, E„ Or., 25 

5. Grounds of opinion — Record- 

ing opinions , — The grounds of each assessor’s opinion 
should be distinctly recorded by the Judge. Queen 
u. Mina Nuqsebbhatin , . .3 "W, R., Cr., 6 

Recording opinions of asses- 
sors. — When a judgment of acquittal is recorded, it 
is not necessary to record the opinions of the asses- 
sors. Rm, V, Fabbat , . 7 Bom,, Cr., 82 

7 , Omission of Judge to state 

grounds of decision — Material error. — In a 
trial conducted with the aid of assessors, the Judge’s 

i omission to state the ground of his decision is not an 
iUegaiity which invalidates the conviction. EeO- u. 
Kaea Karsan . . .6 Bom., Cr., 55 

8. Summing up by Judge— 

Criminal Procedure Code (Act XXV of 1861), 
s, 379, — Althongh the old Criminal Procedure Code 
did not expressly provide for summing up of the 
evidence in a trial with the aid of assessors, it was 
held that there was nothing in. the Code to prevent 
a Judge from summing up the evidence to the 
assessors. Queen b. Auibuddin 

[7 B. L. R., 63 : 16 W, B., Cr., 25 

Contra, Queen v. Joge Poet 

[7 B. L. R, 67 note ; 11 "W. R., Cr., 39 

9. Summing up evidence— Cri- 

minUl Procedure Code, 1882, s. 309 — Beliverg of 
opinions of assessors — Sessions Judge, Duties of , — 
The power of summing up the evidence given by 
B. 309 of the new Code of Criminal Procedure, Act 
X of 1883, is intended to be exercised in long or intri- 
cate cases, and the Sessions J udge should confine him- 
self to summing up the evidence, and should not 
obtrude on the assessors his opinion of the worthlessness 
or otherwise of certain portions of the evidence. The 
Sessions Judge should also conform strictly to the 
words of 8. 309, and require each assessor to 
state his opinion orally. The Sessions Judge should 
not utilizc the services of the pleader for the pr’se- 
ention for the purpose of recording bis summing up 
to the assessors. If he is not capable of recording 
the substance of it himself, he should employ an 


ASSESSORS — continued, 

independent person for that . purpose. Shaeulea 
Howeadae V. Eupeess 

[1. L. R., 9 Calc., 875 : 12 O. L. R., 608 

I ’ 10. 1 Trial ivith asses- 

sors where no evidence offered hg prosecution . — 
In a trial before a Sessions Judge with assessors, 
when the prisoner pleads^ not guilty and the public 
pr'secutor does not offer’ evidence in support of the 
charge, the Judge ought to instruct the assessors 
that they are bound to find the prisoner not guUty.' 
Anonesious . . . .4 Mad., Ap., 39 

11. Inspection of place of of- 

fence — Personal inspection hy Judge, Time for — 
Notice of intention to vieto. — li a Sessions Judge 
should think it necessary to visit the place of the 
alleged occurrence of au offence under trial, he 
should give notice to the parties and the assessors. 
He should not go ivithout such notice and after the 
trial has been completed by delivery of Hhe opinion 
of the assessors. In be Oudh Behaei Naeain 
Singh . . . . . 1 0. L. R., 143 

12. ; Assessors vietcing 

scene of offence — Poroer of Judge to delegate ex- 
amination of witnesses,— In case of a view of the 
scene of nn alleged offence, it is the duty of the 
officer conducting the jury or assessors to the spot 
not to suffer any other persons to speak to or hold 
any communication with any of the jury or asBCSBors. 

I The Judge therefore connpt delegate to the assessors 
his own function of examining witnesses on the spot. 
Queen v. Chutxbedkabee Soj-gh 

[6 W. R., Cr., 60 
18. — ^ ^ Trial without assessors — 
Prisoner admitting offence, hut pleading insanitg at 
time of committing it — Criminal Procedure Code, 
1861, s. 824, — The prisoner having admitted before 
the Court of Session that he had killed his nnfe, no 
assessors were empannelled. At the end, however, of 
his confession he pleaded that he was not in his right 
I mind at the time. The Judge, therefore, proceeded 
to record medical and other evidence on the point, 

I and having come to the conclusion that there was 
[ no reason to doubt from the prisoner's conduct, 

I either, prior or subsequent to the murder, that in 
committing the murder he knew that ho was doing a 
wrongful act, convicted the prisoner. Held that the 
plea was in effect one of not guilty, and that the trial 
should not have proceeded without assessors, and that 
it should be quashed. Queen b. Cheit Bah 

[6 E. “W,, HO 

14 . Trial by jury of a case pro- 

perly triable by afiseflBors - Appeal on facts , — 
Per Maclean, J. (Mittee, J., dnhitante)—Tbe trial 
by a jury of an offence triable with assessors is 
not invalid on that ground, hut au accused who 
would have been entitled to an appeal on the facts, if 
the case had been tried with assessors, is not deboWed 
from that right merely by the fact that the trial by 
jury is not invalid. EmpbEss ». Mobih Chundee 
Eai . . . . I, L. B„ 8 Calc., 766 

16 , Trial with the aid of assee* 

Bore— Commencement of the trial -Crijrttj(a? 
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ABSIjSSOHS— 

Froetiwt Code (Act S of I8S2;. tt. 263. SiZ, S84, 
235.— The accused wsa committed for trial to the 
Sessions Court on a charge of murder. Ho pleaded 
not guilt; to the charge, aud claimed to bo 
fried. Tbereupou the Sessims Judge chose i«t> 
assessors ; but as one of them ^raa ill, his attendance 
was at once dlspessed with, and the Seinona Judge 
proceeded uith the trial with the aid ef the other 
assessor onl;. .£re/ri that this procedure was illegal 
aud contrar; to ss. 2S4 and 285 of the Gt.de of 
Criminal I'r-cedure (Act X cf 1882). The attend* 
ante of oue of the assessors having been dispensed 
with before the cemmenennent of the trial, the 


ASSSTS''-«ono?« Jeif. ’ 

See AnamnsTEiTOB Oexzbu's AOr, 1874. 
1. 35 . I.L.B.,2S Cale.,64,e5 

[law.N., BOO 
3e« Cases tr^oEM Costpikt— W isinro rr 
—Costs akii Claisis o:r Assets. 

See Cases TTOeb CosiPAjrr — W iotiko rp — 
DUTISS AKD POWEBS OE LlQCTDaTOBS. 

[LD.!!., 18 Calc., 31 
See Cases pitdeb BErBESE5TATiT£ or 

DECEASED FEBSOy. 

Are Cases tryuBB Sale in ExEcmoy or 
Decbee— D iSTSouTioy or Sale.fso* 
CEEDS 


ASSiaNMENT. 


or claims to he tried QuEzy Expsess e. Basnayo 
[L h. R., IS Bozo.. £14 

10 —i Assessors pretreated by 

death or lUaeas from atteadlag a trial— 
CrifHiHui JPeoceditfs Code, if. 263, 235.— During 
the course of a trial before a Scssious Court with 


[1. L. It, 13 AIL, 337 
17, Effect of incapacity of 


See Cases nyuEB Debiobakd Cbeditob, 
See Cases uysEB EoTTraBLE AsaioyuEyT. 
See Cases cbdeb lysoLTEycY— AsiiSy* 
UESTS ST DEBTOB. 


ASSiaNMENT OE CHOSE m ACTION. 
See CsAUPtBTT I. L. R., 3 Som.. 402 
Set C05TBACT Act, t. 23 

[L L. B., £ Calc., 4 
D E. R., 18 Rom., 43 
See PsouJSsosT Note. 

[3 B.L.R..O. a.l30 
LL.R..UnBd..&00 
. . .. ■ . Practice of Courts in India— 
of amynee to lue.— lu the practice of the 
Courts of India, it it lawful to assign choect in action 
when there is neither frand against individuals nor 
special vitiation of the rule of public policy. The 
assignee of a claim for rruts can sue under Act X of 
1859. HOBBiyaTZi AIceoovdab e. IIobbk A Co. 

[W.R^lBSd, Act X, 137 

2. Rale in equity.— 3etnS/e— 



A8BETS. 


See ASUmSTBATOB QzyZBAL. 

[2 Mad., 255 
Cor., 87 
tXhIh,e3 Bom., 428 
See AosaytSThiTOB Gzkeilal’s act, 1SC7. 
t.83 ... e Mad., 818 


; • • ,f v. • ,f ;■ 

See Damlal Mooszuee r. IlABAy CuAyoBA 
Dant 

[3 B. L. R, O. C., 130 : 12 W. R, O. C., 0 
8. Right of esslgnee to Sue- 

s' • -a s....... 
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ASSIGNMENT OF CHOSE IN ACTION 

— condnuccl. 

if tlin tiling jmrtlinpcd have no (volwal exlsloucr, hut 
ivst_« on jiirro l)o«;Kibility } if l(^^nlly s.-ilcniile, it wn*! 
equitably nn ns-sifninlilo cause of action, 

SiNOi! r. Lctla NcKn Si>-on . 11 W. It., 5 

5. Jfiilrft! Law — J*ro- 

mlstnrj/ mlf--~Smnll Catlap Cr.iirf, .I/oftrrtx. — Ac- 
(•('riling to llimlu law, not only is the In-nefn-inl 
itilmsl in the snbjrct-m.attcr of tin; contmet, but 
the cmitracl itself, n-signable ; the ns.dgmo therefore 
nifty sue in his own name. This iloclrine is njqiJi- 
Cftble to suits linmght in the Miulms Small Cause 
Court. SoMAyAiKi; .TA^^VKl■.!; Ammat. 

r. itIooKKSAn'.Mv Ciinrrx' . . 4 Mad., 170 

IvAll.MlUACHA SAlIin e. ItANOAST.VMI X.VYAK 

[1 MncL, 160 

0 , Assignmont of bond— Oi/i- 

/7or’s conieii/.— The obligor’s consent is not necfsMry 
to tlie aMifniment of n conniwn ineuey-bond. Kkista 
CuErri V. 15AiiAnA>L.t Cuniri . 1 Mad., IDO 

7 . Eight of nssignoo to ouo— i 

Promissory notrs not made iirffoliuhle — Assiynrc’t j 
riyhi of suit, — Held, wliere’n I'roniissory note made 
payable simply to the p.ayce without the addition of 
the words *' order " or " bearer," and thereforo not 
negotiable, was assigned to n third person, that the 
assignee could sue upon mioh note, a chose in action 
being by the law of Indi'A assignable, ond that the 
assignee could sue in the Courts of India in his own 
name. Kakilaiya L,tii r. Lojukoo 

[I. L.Ih.lAU., 732 

8. — Purchaser of moicly 

of right to daviages . — Where the plaintiff pur- 
chased from iv certain person n moiety of whatever 
the latter might obtain ns damages from the defeu- 
^uts for the breach of a contract , — Ilrld that sucli 
a transfer did not confer on the ploiulifi! a right to 
sue the defendants for a moiety of the damages. 
Ehekabee Sikoji r. AItjno=BEi>- Auy 

[1 Hay, 482 , 

0. ; Amalgamation of 

Joint dcht and personal debt, — A joint debt cannot 
be amalgamated by a colourable assignment with a 
personal 'ilebt, so ns to give the ussigneo the right to 
sue in respect of both debts. SKEEinmuY PAra v. 
IfiiiitoirEr Sen .... 1 Hyde, 169 

10. — Order directing 

servant to pay money on account of advance. — An 
order directing a servant to pay nt an uncertain tunc 
a certain sum of money to the payee on account of 
advance is not a cheque, and tUo payee cannot trans- 
fer the same to a third party so ns to give such third 
party a right of action against the drawer of such 
oi'der. Nor is such a document evidence of a debt, [ 
enabling the person to whom the same is transferred 
to contend that by the sale to him ho acquired the in- 
terest in a debt due by the wi-itcr of the order to the 
payee. Bniioo v. DeBkeion , 2 N. W., 335 

IL — Suit to recover 

possession of land and for damages , — In a Sole-, 
namah between. JB, the assignee of tho.plnintifE, and the 
defendant and a thii-d party, it was agreed that, as P 


ASSIGNliIENT OF CHOSE IN ACTION 
— continued. 

lield less seer land than the other two, there should 
be an cipnil division liftwecn the siiareholdcrs within 
a certain time, and, in case no division toolc place, that 
U slnnld he entitled to damages. In a suit by the 
plainfilf to recover p ssr.ssion of certain seer land and 
a certain snni as damages for iirtaeli of the contract,— 
Held, if it was a suit to enforce a contract made with 
It, wliii'li emit met did not convey any rigid in specific 
lands, the ean.se of action was one not legally assign- 
able. .TnimTNjMirN Sing r. SnnoiiA,i Sixon 

[6 N. W., 184 

12. — Sale of palnidari 

rights. — When a p.vlnidar’s rights and intcr- 
r.sts in a patni are s 'Id during the pendency of a 
suit br.wght by him against his tenants, the pur- 
clift.ser nrqnirr.s the jiatnidar’s jirivilcgc to carry on 
the suit. WixsoN r. The Goveunjient 

[12 W. E., 122 

13. Wrongful attach- 

ment of properly — Assiymnent of right to sue 
for rompnisation.—'yUc mere right to sue for coin- 
jieii.sation for the wi-ongfnl attachment of moveable 
property in cxccntimi of a decree is not transferable 
by sale. PitAoi Ball r. Fateh Ckand 

[1. L. E., 5 All., 207 

14. Sale of decree, 

— ^IVhcrc A has sold his decree to P, the purchaser, 
P can sue on it. SuNNOODrUNESSA KnANESi r, 
Mr.UT.n CUEND . . . ‘W. E., 1864, 313 

But the decree-holder should apply to the Court to 
certify any transfer of his interest in the decree, 
otherwise the Court may take no notice of the trans- 
fer. KUETTEn JfOUEN CUETTArAUnYA V. ISSAK 

Chendeh SrnMA . . . . 11 W. E., 271 

16 . Eight of nssignoD to execute 

decree — Assignment of (/ecrcr. — When a decree is 
assigned to ..-1 for his heucfit in tlio name of P, P, 
the ostensible dccreo-hahler, may take out execution, 
Pebna Cn-ANDiiA Boy r. ABn.\TA Cuandka Boy 

[4 B, L. E., Ap., 40 

16. ^ — Assignment of de- 

cree. — A Court is not bound to admit the nssigneo of 
a decree to cxccntiou thereof. If there is no dispute, 
it may admit him, oi-, if the dispute is one which it 
can decide, it may try the point in dispute, and upon 
the result of that trial admit the assignee to carry on 
the decree. Bishtoo Ciiekn Bhoosen v. Kishen 
Gopae Misseh . . .13 W. E., 207 

17. .. — — Assignment of 

ex-parlc decree for rent. — AVhen an ex-parte decree 
for rent hns been sold by the decree-holder, there is 
no rule of law m Bengal which forbids the assigneo 
from Carrying on the suit instead of the landlord. 
Binode Behaeee Mookeejee v. Been Naeain Boy 

[5 vr. E„ Act X, 52 

18 . Assignee of de- 

cree under Act X of 1859.— The purchaser of a de- 
cree under Act X of 1859 is entitled to ask the holder 
for a power-of-attofney to proceed with the execution. 
Beojo Coomae Meieiok V, Mon Mohinee Debia 

[16 W. E-, 55 
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4 (rvJiil lo y\tj i-i> .i.v'OBiit nf ij.?r.i.'ii'f.— Au 

L-nUf liirictuijj a .•.•rvA;i". t j jiav a', au uaciTtahi tliiie 
a cirtahi aiiw <il tuciivy l i the yayiv osi accuuiit of 
advaucf >» lui". a cUmUf, asiil llio i-ayiv' caaml tr-iiis. 
ftr the aa'ue to a third yarty so a> to p’ive nucii third 
p.irty a ri^lit of ucti .a a^uiuit the iL-aWvr of aach 
erdcr. Xor U such a diAruuuut ovidtuce of a lichr, 
cuablUig Uio iK-rsoti to whom the suvuie i» traiiaurrid 
to cuiituid that by the sale to him he iicnairid the iii- 
tircjt iu a debt duo by tho writer of the order to tlie 
payee. 13UU.0O c. lJcUiir.io:< . 217, \V., 336 

IL UtiH lo rtcoftr 

potsesjlon of lam! oiitl fur linmn^ei . — Iu a Srde- 
uaniah liclwccu J{, tlie lUioi^'iKO of the plaintiff, aud tlic 
defeitdaiit aud a third party, it wua agreed tliat, as J} 
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— U‘i..,:, ,! Lv> ■ 

11 t'.e34 a ;,- t !4 : 

"Srii/u Csii";‘U 

IS'lt !;;■'. dv.'Ji. • 

atr.' tt’.’. 


•Ifv 


[1. h. R., 5 All., 207 

.ViTrf if (f/rre,’. 
1 id !in )ii;> jn: Jl.AiC p'tfi'h. i tv*, 

•- M‘:<:>0').3'e'us};.'»i\ i-Iit.va-vJt r. 

. V7. n., IStW. 313 

!; !,!-.*■ 41. 'll t -ipiiiy 1.1 tl;.' C lirt So 
>f> r '. f li'.i ir.te'eat i".l tile' dierti', 
i .. rM i*s?th't, - 4r* 33»*yt.eKea33i't.e,*.''f *3*e £ ra.ii* 

f.r. (vsisn;:.! .Moist';.' Citcriaraost r\ r. li'-vu 
OiCatit-s . . . .IlVA R.,271 

IQ. — — — Uij;ht of nti'iiKftos* touxecuto 
«I'*cru'.* ~.Ii 'v'o "•'■ii,' ,f Bverr.-". — W'hea a d..,:reo ii 
1 > -t f- r i-.ri i eu.'il iu tin: Stiuie i.f Jl, 11, 
t'.io ! .,",1 jenbte d.er.e'Ei hhr, any t iS;..' out e-Xteutieti. 
I’faa.v Cii.t:>s.>:!.t Rov r. Aisu.w.t Cu.\;fLiis.t Rot 

[-1 Q. L. R., Ap., 40 

10. - .Ui‘:7ni:ien! of i!f 

v-rrr.— C- utl ii li’.t i-.iiisdt.i adiuit the a#jiguco o£ 

ade< r<ct‘>eii<;uti'Ui ihwrv.if. If tlurc is ii'i dripute', 

it i;;jy a.'.mit liim, .r, if theMihiputo U oue wjiioh it 
< ;t:j lieeidr, it may try the p int iu di.tpute, aud upm 
the r» 5 ull <.J tirJt tri.d admit the' aMigute ti> carry on 
the decr.v. Ht-ilZIOO CliUaN' IilI004r.N- r. Kjsjik.n' 
UovAi. .Mjs4!:u . . .13 "W. R., 207 

17, Aiil;;r.uienl of 

fX'Pitrir thcra fur rrol.~\\'lii.ii au fx-parlt dfctee 
hr tt'.il La.4 bei'tl s Id hy the' d.eree-ls-;ddi'r, there is 
no rule '>f law iu IJeiigal whle'h fi'rinils the aisigneo 
frum carrying < ii the suit in.-,tcad of the latidlrrd. 
UtSOtlE UKU.\UKU MOOittEJEK v. REEIt X.KIl.tlX IlOt 

[5 W. B., Act X, 52 

ig_ ,I,ii, 7 iiCtf of d«' 

rrtt under Act .V </ iSj;3.-Tiie purclmser of a de- 
cree uiiiUr Act X of IS30 is lutitlcd to ask tho holder 
for a jK)Wer-of-.att( ruey Co preceed with the ciccution. 
RttOJO CooM.tic OltruACK r. Jloy iloncsBE Deuia 

[18 W, K., 65 
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ATTACHMENT— oOB«ini(ei. 

, 1. SUBJECTS 01? ATTACHMENT— co»<««wi. 


ment under a decree of a Civil Court by *. 11 
of the Pentvon* Act of 1871. SECBEiiBT op State 
t. Khbmchato Jeichasd 

tl li. B., 4 Bom., 432 


of a decree. Tvjftoizool Hottem Kia» v. Bwylocc 
«o<A Perihod, 14 Stoor^t 1. A-t4Q 7 S. L. Jtn lt6» 
cited and frllowcd. Bcoibub Cddsdsb Bor r. 
Madrcb Cnu^mzn See . . 6C. L. B., 10 


10. — -■ ■ — Civ*? Proeedurt 


ATTACHMENT— coJJ^inneif. 

1, SUBJECTS OF ATTACHMENT— re«;.'HKe(f. 
applied for by atUchment of debts. t'> require the 
]Qdpmoiit.dcbtrr to produce bis Vxki in Crurt and 
Icare them in the custody rf the Crurt. Asjoodqta 
Pebaius r. Mitdeetos, Cooes A Co. • 

[3 N. ‘W., 334 


(c) Bnu>rxo AES Hoosb Mateeiaie. 

13. Materials of house— Pre- 


albeit that the prrpcrty be materials cf a heuso 
belonttint; to or occupied by an acriculturist. 
Bhaotasdas e. HATniBiiAi L Ii. B., 4 Booi., 26 

14. Building materials— Ctcif 

Proftdure Cedt, t, 266, ct. fej, and Kxpfanalton 
(a) and $. 295—AHae^^’<tni and tale af budding 
tnaltnnbi-' dlafeablt ditirduUon of froeteds of 
tale. By fl. (e) of ». 2G6 cf the Civil Pro- 
cedure Ode (Art X of 1B77). an ordinary indemnit* 
creditor ia precluded frem attachin? cr •film? the 
ra trriaJaof s h'aaeor other bnildin-^ beJanpin^tohi# 
jndement-debtor, hut by Bxplan. (o) of the txao 
aceti'n, this prrhibitl d dori net extend to a rreditor 
wheae decree is for rtnt. Held tlutt sa SCS and 
SOS mart be read trpether, and that an rriUnary 
judpmcDt-credjt^r ia n‘ t entitled, under a. SOS. to a 
ralrable prcpcrtion ' f the asaeta realized by the sale 
of aneb h'uae i r bnildisp. under a decree obtained by 
an'ther creditor frr rent due tn bim in respect of the 
said bouie or building. ^^AKIK2,Al VsvTiiX. r. 
Lacba . I. Ih E., 4 Bom., 429 

16. Houses ond buildings occu* 

pied by agriculturists— Peprerentatirs of an 
a'lncu'tunil —Pztmfhon from ntl'iehment and 
sale — Ctrl! Procedure Cede, » 2GS, et, ft) — Tbc 


cxcc'uti''o of a decree apaliict lum. Jaesi Dab r. 
East Iesian Baiitsat CourAar 

[L Is. B., 0 AIL, 634 

(1) Books or Account. 

U. Account Books,— Biria of 

acccuut eaiinet bo Attached in cxicuti n of a decree. 
Is SB Pestaeji CrusETJt . 3Bom., O, C,42 
AnJOonnrA Peeeuad r. MibnncToc, Cobks & 

Co 3N.W.,334 

12. — — ; — Order furprodnt’ 

tinn in Court ly Ccart extruling dtrree. - Altlrmgh 
a Curt ivill net alkw account books to be attxclied 



bouse dwelt in by an apricultunit a< lueb and tbe 
farm buildlngi appended to such dnelliug, Tbo 
CAcmptiru drea u't extend to rthrr hui't net la tbo 



creditor Baubakisas Haeuxiji r. Daltaet Rauji 
tI-I^n-.7Bom,630 

19. Exocutiou against bhsg — 

Cirif Procerfsrs Code, ISs2, t.2C6 feJ~J}Mildinj 
si/«— -fynenZ/nnsf bioijdar-Bkigdari Ael fBom. 
Act ^ of i662J— Decree.— .f, bsiinp oitAined a 
drcrc* against B, wbi was a bltscdar, attached 
hU bhag in executi'<n, including tbo gabban er 
ute up>m which B't benao was built. B applied 
to bare the attachment removed frem tbe gabban 
ou the ground that be wai an agrirnUurbt. and that. 
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ATTACHMENT— 

1. SUBJECTS OP ATTACHMENT— 

thoroforo, tlio gabLaii of liis liouse was protected 
from attaclmicut by cl. (c) of S. 2G6 of the -Civil 
Proceduro Code (Act XIV of 1882). Meld tliat tlie 
gabhau was subject to attachment, and \vns not 
protected by the above clause. B did not hold as an 
agriculturist. Ho could not kvvc occupied tho house 
except as a bhagdar, and it was as part of a bhag 
that tho site was attached. Tho protection of s. 200, 
cl. (e), was iuteudod for agriculturists iu the strictest 
sense, and for agriculturists in that sole character. 
JiVAN Bhaga r. Hiba Ehaiji 

[1. 1). E., 12 Bom., 303 

17. Blutrjdayi Aot 

(Bombay -Act V of 1862J, ss. 1, 3, and S — Civil BrO‘ 
eedure Code (lS82),s. 663 (e) — Bhagdari village 
— Bhag — “Momesleadf* Meaning of. — PerPABRAN, 
C.J., and Jabbike, Pabsons, and Eabade, JJ . — 
The superstructure of ahouso belonging tola bhag in a 
bhagdari village is exempt from attachmont under the 
provisions of tho Bhagdari Act (Bombay Act V of 
1862). Per Caitdy, J. — Having regard to tho decision 
iu Pranjivan v. Jaishanlcar, 4 Bom., A. C., 46, and 
tho object of the Bhagdari Act, it is dubtful u-hethcr 
tho Legislature intended to exempt from attachmont 
tho materials of a house belonging to a bhag. 
CoiiiECXOK OP Broach v. Veniiai. Keshatbhai 

[I. L. B., 21 Bom., 688 


(d) Debts. 

18. ^ Proclamation aa to nature 

and value of property — Civil Procedure Code, 
1877, S5. 268, 278, 287. — A decree-holder, by a pro- 
hibitory order issued under s. 268 of tlie Civil 
Procedure Code, attached a debt duo to his judgment- 
debtor. The person served with tho order applied 
under s, 278 to have the attachmont removed. Meld 
that tho application could uotibe ontertamed under 
s. 278, that section having no application to the 
case ; but that, before issuuig a proclamation of 
sale in execution of a decree of the debt so attached, 
it is the duty of the Court, under s. 287 of the 
Code, to ascertain all that the Court considei's it 
material for the intending purchaser to know iu order 
to judge of the nature and value of the property pro- 
claimed for sale. If the property of which sale is 
sought is a debt, and the Court receives notice from 
the alleged debtor that no debt exists, the Court should 
satisfy itself as to the existence or otherwise of the 
debt, and, if it comes to the conclusion that no debt 
exists, should abstain from proceeding to. sale. 
Haeibai. Ahthabhai V. Abhesahg Mbbh 

[I. L. B., 4 Bom., 323 

19. Bight and interest of ven- 

dor in pur ehase-money — Civil Procedure Code, 
1877, s. 266 — Vendor and purchaser. — The right or 
interest which tho vendor of immoveable property has 
in the purchase -money, where it has been agreed that 
the same shall be paid on the execution of the con- 
veyance, is not, so long as the conveyance has not 
been executed, a debt, but a merely possible right or 
interest, and as such, under s. 266 of Act X of 1877, 


ATTACHMENT-coniwHcd. 

1. SUBJECTS OF ATTACHMENT— 

is not liable to attachment and sale in tho exe- 
cution of a decree. Tho person who purchases such 
a right or interest at a sale iu tho execution of a 
decree takes nothing by ins purcliaso. AHirAB-Bu- 
BiN Khan v. Majxis Eai . I. L. B., 3 All., 12 

20. , Claims over whicH British 

Courts have no juidsdietion— CrtiY Procedure 
Code, s. 266 — Sulject of ilie Oaihviar — Subject of 
a Kaihiaivar Siafe — Bajkof . — Debts duo to a 
British subject by the Gaikwar Government or by a 
subject of that Government or of a State in tho pro- 
vince of Kathiawar are not debts which, under s. 266 
of the Cede of Civil Procedm'c (Act X of 1877), 
are liable to attachment in execution of a decree. 
Claims over which no Court in British India has 
jurisdiction arc not debts liable to bo attached under 
8. 260 of the Civil Procedure Cede (Act X of 1877). 
Tho more circumstance that tho garnishee is at the 
thne of tho application for attachment beyond the 
limits of British India would not of itself render the 
debts not liable to be attached. GnAMSHAinAii v. 
BHAKSAir . . . I. L. E,, 5 Bom,, 249 

2L Debt secured by mortgage 

of immoveable property — Civil Procedure Code 
(X of 1877J, s. 266 . — A debt scoured by mortgage of 
immoveable property cannot be sold in execution of a 
dpcrco under the provisions of the Civil Procedure 
Code applicable to moveable property. Seihath 
Dutt V. Gopai Chvnbee Mwea 

[L D..B., 9 Calc., 511: 12 0. L. B., 446 

22, Debt creating charge on 

immoveable property— Driemi in immorealle 
property — CivU Procedure Code, 1882, s. 266 . — 
Wlicro a judgment-debtor is entitled to a debt 
secured by a collateral hyphothecation of land and 
the decree-holder attaches and sells the judgment- 
debtor's interest in the bond, such interest is immove- 
able property for the purpose of attachment and sale 
under the Code of Civil Procedure, 1882. Per 
Thenee, C.J. — Qutere— IVhether the decree-holder 
could not sell the debt apait from the security 
as moveable property. Appasami v. Scott 

[L Ii. E., 9 Mad., 5 

23, Attachment of debt — Civil . 

Procedure Code (1882J, s. 268 — Payment of 
debt attached out of Court. — ^Where a debt, which 
had been attached under s. 268 of the Code of Civil 
Procedure, was paid out of Court to the only person 
who, had the money due been paid into Court as 
requh-ed by the terms of the said section, would have 
been entitled to withdraw the said money from Court, 
and such payment was certified to the Court, it was 
held that this amounted to a sufficient compliance 
with the requirements of s. 268. Fida Httsain v. ■ 
Mavea Bakhsh . _ . I. Ii, E., 21 AH, 145 

24, Attachment of . mainten- - 

anee allowance — Civil Procedtire Code (XIV 
of 1882J, s, 266 — Meaning of the word “debt”— 
Attachment in execution of decree— Prohibitory 
order . — ^The word “ debt ” in s. 266 of the Civil 
Procedure Code means an actually existing debt, that 
is, a perfected and absolute debt, not merely a sum of 
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attachment*— 

1. suBJEcrrs op attachmekt— 


to A of a (late anterior to tho timo wIicq the same 
falls due to B. Uabidas Acuanjia Chowidbx 
r. Baeoda Kisnoas Acoabjia CEowBuar 

[L HR., 27 Calc, Bfi 
4 a W. w, m 

26. Attacliineiitofpaxtiiersbip 

debt — Bxecuixon <if decree.— An onceriiun sum 
wliicb may or may not bo payable by one 
member to anotbiT oi a paTtncTsbip, not ilwwn to 
liarebcen wound up, cannot be attaclicd or sold in lx* 
ccution of a decree. Dwadiea Sroacx Das r. 
LnBBtitosi Dak . . 1. H R, 14 Calc., 384 

28. Attachment of a debt due 


Ct^U PrcccdurCi call on a petcou subject t« a pro* 
iilbitory orJer to ^lay or sltow cause wby Le sliould 
not pay Ini debt Inco Court. Tlio Court U bound to 
satUf y vtMlt tbat a debt U due % tbe debt meat Uhu 
bo gold and deliury made under ti. 2St and 301 of 
tlio Code of Cml Procedure. Siaiaa r. Mockaka. 
CUABT . . . L H R. 10 Alod, 184 

27. " Attachmeat by a judg^meato . 

creditor of a defat due to judgment-debtor 
by a third party— Cini Pmtdutt Cede, 1632, 
SI. 267, 26S, and 603 — BseeuCioH — PricAce— <7«r- 
nithte^Ordir upuu third party <e poy %hrre Jett 


tho fcinur adnuti it to be due to tho jadgmeut* 
dubter. Where, howoicr, tbo gimiihce dmica Uto 
debt, there is no other coune (pen to the judgment* 
ueditor than to haieit grid, or to hare a Tcceiicr 
apixinted under i. S03 t.f tho Code. TOOISA 
OooLAL r. AslOE . L H R, 11 Som., 449 


the d<.btct to tho cxtdltur. Simile — An order ef 


ATTACHTti tiiiTT— coB<i«ucd. 

1. SUBJECTS OP ATTACHIIEET— coB<i»Md. 
aUachmint under u 2CS of tho Ciril Procedure Code 
l( not an injunction or order gtayin^ a suit within 
the meftuing of g. 15 of the Limitatiou Act (EV of 
l877). Sara Srasa t. biiA Baic 

[I. li. R, 13 Ail., 78 

29. Debt of which the amount 


SiO, AlLelt r. AhboH and Cnonp. j B. L.'b.. 3S2.’ 
and JUitt X. Movie, L. M., 4 Ex., 260, coniidrrcd 
Uadbo Das t. Bamji Patae 

[L L. R, 18 All, 288 

(s) Decsses. 

80. — — — “ Other property"— .dot 
fill t>S 185?, I. 203 — Deere* —A decree of Conit 
f()l within the description of “ other property ’* lo 
e. >05 of tho C>\il Procedure Code, and wag| there* 
fore, liable to attachment, which ghuuld ho made 
under a 237. Obolau hlAnOBST) r. ItrsBA Cuakd 
Jabto . . 7B.L.R.318:1BW.R,34 

31. — -Immoveable property— 

Bxeeution of decree. Sale la.— A decree U held to be 
part of a judcment'dibtor'g (UccU, and ur.t to fall 
under the head of inimorcable property B^^s]lEB• 
nonrs Doss r. llrBOcnCMiKB Doss CnowtmsY 

[W. R, 1884, His., 29 

32. Decree for mesne profits — 
Oril Preerdare Corfr, 1S5?. «. 232~Deerei for 
money — Allaehment pewfiay Otcerlainnient ofmetne 



wliicl I 

pnee ■ 

hldtr dciirtt to rniJcr a dccri-o ihtaincd by hig 

judgment-debtor atailable fir the gatlifactiun of his 

own decree, the procedure lidJ down by a 273 ( f 

the Code of Cirll Procedure must be followed. Tisc- 

YEXOAbA CuABt r. VxiUIL150A PtlXAl 

p. H R, 0 Mad, 418 
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^OBKooifigg“ ”ff aside tJio 

■*^ -Pertyin which the 


- ’— • u,x 

4 JL — Cj'j ^ '^*t:crj.vor^ 

«<-;c«Ui£u to attachte^^efier 

Zl^ropertu, 9aiJn Under ’ . 2 . 

Civil PKcc(h,rff^V'^'°" award 

be iiichcate, ‘0 bo atr 1' ~°5 of tie 

tqmdafcd dfin.i„?*^^.*’'o and dcfiu,>^”*‘^^‘^‘* “^ust not 
frtaiu. tbcuJK® '« Z, "' “"d aJthoul 

a more expect ' *^''^«'‘udnnB„“?‘^"^“ definite a?d 

attaehed ; tho nttf 1 °^ “‘^''o ri^ht of ““v 
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ACTACHMBKT— cox<tnu«7. 

1. bUUJECTS OP ATTACHMENT— eo»/.jiB€rf. 
gait asy rceaU. A cHim nhich imy accrae aaJtr 
» pending avard cannot bo geld in cxccntien, TerPA* 
2AL.U0SSEIK Euan r. UASEONATU PBAgAO 

[7 B. Im B., 188 : 14 Moore's I. A.. 40 
Se» Duaichakd sin KseueaxM) r. Ftlcbans 
Habicuano . , .3 Bom., A. CL, 150 

"44. Attoebmentof future GBtata 

—Execution of dtcrtg~C\r\l Erocedurg Code, 
t, 26$—Conilntction,accord{iij to ilaiomtdan lair, 
of yrant of tuch extotC'— I'roTiongly to s moiiga^, 
a fractional interest in cortain property («btclx m* 
tcregt nag purcbased by the plaintiff, the mortgagee, 
at a jndicial gale) had been the subject of aitGc' 
ment by a Mahomedan (in his Nrife, under the cem* 
ditiou that, if he should hare no child by her, big 
tno gong by asother aife shenlJ each hare an 
estate therein. Uo died 'uithout ether duldren. 
lleld that the two song had taken definite in. 
terests capable ot being attached siithm e. 228 
of the CiTil Procedure Code, not hung mere ex. 
pcctancieg. Uuia Cupnoek Sibcab r. ZABtm 
Patiha . . . 1. 1,. B., 18 Gala. 164 

[L. IL, 17 L A., 201 
45. ' ■ Expectancy of succession 

by sunrlvorabip— Cictl Procedure Code ("Act 
of lbS2J, t SW fk)Sptt tueetttioui* — 
OnoS devueda house, ahich nai big gelf.acquired 

t <rop(rty, to hU widow (the defeudaot), and died 
carlug a ton, I' The will did net give exiireesly 
the widow ponir to diipoie of it. The plaiutUf, 
iu execution of a decree against V, sought to aU 
tacii r’s interest in the house. The lower Court held 
that, ae the iutcKit taVen by the defendant in the 
house under her husband's «Ql nae ody a widow’* 
(state, I' as her husband’s son, had an Interest iu the 
house Which might be attached ^ the plalRltllt. 
ITcW (rererslag the decree) that V had no interest 


I ■ • "* jwrty 

I- . sIiU 

I aaown 

Ciaadroiai, 17 Pon., 603. diitmgu^ed. 

ANABIIUAI r. DaIABAU CniNTiUAX PnuK 

[I. L. B., 23 Bom., 884 

(A) lUUOTBADtS PnoresTT CBASOEB ^rIxn Maxb. 
TCfANCB. 

40. — ImmoToablo property as- 

signed for mnintonance with proviso 
against alienation— Cm/ Proctdurt Code (AH 
XIV of 1SS3J, f. 266, el, XaaJ ateijntdfor 


ATTACHMEIIT-co»/in«d. 

1, SOBIECTS OF ATTACHMEKT-foafieaed. 
puneUeaanee of tetdow talh proetto ajatnel alteoo^ 
tion—Such land exempt ff on aUaehmeat — By a 
deed cf asugnment the usufruct of certain land was 
girm to a Hindu widow for her mamtenauce, the 
deed exprrasly stipulating that the same was not to 
be in any way alienated. A judgment creditor of the 
widow caused the land to be attached in execution of 
a monc) .decree. The widow contended that the land 
waa protected freim attaeliment under a 2CC (f 
the Ciiit Proct-dtun Code (Act XIV of 18S2) Both 
the lower Ctnrte disallowed the widow’s coutcntion. 
On appeal to the High Conrt,— IfeM, rcrerdng tho 
orders of tho lower Courts, that, having regard to tbo 
proviso against alienation contained in tho deed cf 
assignment, the usufructuary mtereit b tho land 
assigned to tho widow vras ouo over which she had 
no power of disposal, and, oouscqurnlly, could not 
bo attocLed and sold in execution of a money.deeree 
agabstbcT. DiWAU r. Avaji GiKEsn 

[I. B. B.. 10 Bom., 342 

47. Property assigned to 

BUndn widow in lieu of maintcuanco— 
Cifil Procedure Code, g. S60, cl l.—lleld tliat an 
bterest m tho ineone of immovcablo property 
assigned by way of msiDtrnance to a Hindu widow 
by the members of her family is sot capable of bciug 
attached and sold b cxccutW of a decree against 
the widow. Pi<ro/t v. Apojt Caneti,! L,Ii, tO 
Pom,, Zi2, referred to. OriAn Edas r. Ba>aisaiTi 
tL L. B., 15 AU , 871 


(t) donx Paxiit ABP HrrEssioxifiTUtutstB. 

48, latorest o£ xaotnbor of 

Joint family— Cfti/ Proerdure Code, 1659, *. SOS. 
— Quart— iluy not the creditor of a member ot 
• joint llmdu family have, under Act Vlll of 1859, 
s. *05, some remedy against tho property to which 
his debtor may be entitled t Kau Peso BaNcnjxx 
c. CuoiTBN Paspau . 22 W. B., 214 


eon. A B died, leaving her turviTing two daughters, 
P D and J J), who succeeded to tho catato of 
BCD, ife/d tliat J B, one of the sons of J D, 
had no such bterest b tbo property as cculj b« 
alUebed and sold b execntlon of a decree against 
him. llnooumuourx Bixebiea r. TuacooEnoss 
BuwAS . . . 2Ind. Jur.,N;s.,2T7: 

[16 W. B., V. B., 18 note 
60. Act riJI of 


a , ii » ■ 

thtrcfcre, not liable to atUehmiui and ule in exccu* 
tson ot a decree under s. k03 cf Act Vlll of 1S59. 



( 579 ) 


DIGEST OF CASES, 


( 5S0 ) 


ATTACHMENT— cojiiis werf. 

1 , SUBJECTS OF A'n'ACn'M.E'^^T—contuined. 
Ham Ciiandua Taktua Das v. Duabmo Nahaa’am 

ClICCKEKB VTL'X 

[7 B. L. E., 341:16 -W. H. B., 17 

Koeaj Koon^vab V. Komai Kooa'tvar 

[6 W. E„ 34 

But see Gattb Ham Ddtt v. Eadha Gobind 
Shaha 

[7 B. L. B., 343 note : 12 W. E., 64 

51- — Interest of grandson in 

Hitaksliara family — Sale in execution of decree 
—Civil Procedure Code, 1SS2, s. 866— Interest of 
grandson in ancestral gropertg. — ^Tbo intercat of a 
grandson in the ancestral propei-ty of a joint Hindu 
family governed by the Iditakaliara law can be at- 
tached and sold in execution of a ^cerce. Joora. 
Kishoke V. Snm Saiiai . I. L. E.', 5 AU., 430 

52. — Interest of undivided mem- 

ber of joint family — Death of judgmenl-dehtor 
— Avoidance of right of survivorship bg the 
attachment. — In the ITadras Prcaidencyj where the 
interest of an undivided member in the joint property 
of a Hindu family haa been attached in execution of 
a decree for the personal debt of such member, and 
the judgment-debtor dies pending attachment, a 
valid charge is constituted in favour of the judgment- 
creditor which will prevent the accrual to the other 
co-parceners of the right of siu-vivorship. BaiIiTJU 
Kbishna Bait v. Laeshmana Shandhogue 

[I, L, E„ 4 Mad., 302 

53. Eight of son to succeed 

by survivorship— Cif ^7 Procedure Code, 1859, 
s. 205. — ^The right of a son to succeed by sui'vivorship 
to his father’s specific share of property cannot be sold 
in execution of decree, such right being too remote. 
S. 205 of the Code of Civil Procedure, which 
specifies the kinds of property which are liable to 
attachment and sale in execution of decree, makes no 
mention of contingent interests. The property must 
belong at the time to the "defendants. Gove Sueun 
D oss u. Bam Seeue Bheket . 8 W. E., 253 

54. : Son’s interest in ancestral 

estate — Seversionarg rights — Death of son ^ be- 
tween attachment and sale. — The rights of a Hindu 
son during his father’s lifetime in ancestral property, 
viz., a right of joint enjoyment thereof under the 
father’s management, and a right of partition under 
certain circumstances, together with the right of 
Buccee(fing the father in the management after his 
death, may he vested ri^ts, and are undoubtedly 
rights of an incipient proprietary character, but they 
do not constitute a transferable or inheritable pro- 
perty, and they cannot survive the person in whom 
they are vested. Gooe Peeshad v. Sheodbek 

[4 W. W., 137 

55 Property liable 

to attaobmeut and sale — Grant to Hindu tvidoto 
for maintenance for life — Deversionarg .right of 
grantor — Act VIII of 1859, s. 205 — Civil Proce- 
dure Code, s. 266 fhJ.—Oao D, the sole owner of 
a certain village, had a son I, and J had two wives. 


ATTACHMBITT— 


1. SUBJECTS OF ATTACHMENT-continsecT. 


By his first wife he had a son U , . J’s second u-ife 
was ff, ■ by whom he had a son, whose widow was Z, 
the defendant in the suit. J- died, leaving If his 
son, G Ills widow, and K his son’s widow, and on 
his death D inherited the village. Prior to the year 
1874 U had made a gift to G of 105 bighas situate 
in the village. In 1874 the rights and interests 
of IT in the village were sold by auction and pur- 
chased by T, the ancestor of the plaintiffs. G, by 
a deed of gift, conveyed the 105 bighas to K, and 
ultimately died on 26tli January 1883. Plaintiffs 
then sued to set aside the gift and for possession 
of the land. The learned Judge found that the 
land avas given to G in lieu of her maintenance, 
which she was to hold rent-free for her life, and 
tliat she had been in possession thereof for bventy 
years. Further, that CT had the right to resume 
the land and assess it to rent on the death of G, and 
that all the rights and interests of IT in the land 
were attached and sold in 1874. On second appeal 
it was contended that the interest of 17 in the land 
at the time of the sale of the village by auction 
was in the nature of a mere expectancy, and there- 
fore could not be sold and was not sold. Held 
that XT gave to G the usufruct of the land for 
her life in lieu of her maintenance j that after the 
gift the interest of XT in the land was of the same 
character and c.irried with it the same consequences 
as the reversion which the lessor would have for land 
leased for life or years, and_ analogous to the right 
which a mortgagor who had 'granted a usufructuary 
mortgage would have ; that 17 had a vested- right 
in the laud which was capable of being sold, and 
that right passed to the auction-purchaser at the sale 
of 1874. Koraj Koomvar v. Komul Koonwar, 6 
W. S., 34, Sam Chunder Tanta Doss v. Dhurmo 
Narahi Chuharhattg, 7 B. L. B., 341 : 15 IF. S., 
H. B., 17, and Tuffuzzool Hussain Khan v. Sagha- 
nath Bershad, 7 . B. L. S., 186 14 Moore's I. A., 
40, distinguished. Kachwain v. Saeee Chand 

[I. L. E, 10 AIL, 462 


56. 


Vested remain- 


der — Civil Brocedure Code, 1882, s. 266 — Attach- 
able interest . — The plaintiff sued to have it declared 
that a certain house was liable to be attached and 
sold in execution of a decree obtained by him, against 
the defendant’s son. The defendant, who was 80 
years of age, claimed the house as her mhsolute 
property, alleging that her son by a deed had given 
it to her as a provision for her maintenance. The 
deed stated that she had been made the o^vner of 
the house, that the donor had no right to it, and 
that it wholly belonged to her. Held that the 
plaintiff was entitled to the declaration prayed for. 
The surrounding circumstances showed that the 
house was revertible to the donor on the defendant’s 
death. He had what iu English law would he 
termed a vested remainder on her death, aud he 
Imd, therefore, a saleable interest during her life. 
He had an interest which could bo attached and 
Bold under s. 266 of the Civil Procedure Code (Act 
XIV of 1882). Amnaji Dattateava v. Cn^ 
sbabai , . . . . I, L. E., 17 Bom., 603 



( 631 ) 


DIOEiT or <USES. 


( 081 ) 


ATTACHMENT — continued. 

1. feUIiJECTS OF ATTACUllEKT--coi.«.-«M<f: 

(/} tsTTSss zx Poll Ornci. 

R7. — ' Cie»i[ Froeeiur* 


uccordingly to atiacliffleot ob the «pp}ie&Uoacif 
tlie d(crcC‘bul<lcr. KASA8iuiiiri.ir e. Adiappa 

CX.L.Zt.,13Mad., 242 


A27ACHMENT— <o><i‘ai«d. 

1. SUBJECTS OF ATTACHMENT— PoafiaKfcT. 


Dot Airnn of JOftlutoJAace &ro cai«l>le of biia^ 
»tUctieA u A debt due to & widovr in exitnUon of tLe 
dc<3«A Agiunit her. UoTuoaviTt Pabu Ciiow> 
boxia c. KouooxA Motes Psbu Cno^ouBAiii 
[aw. B., 41 


6^ Money allowance clrarged 

nn landL — A Iliads siduw’* right to nuuntamuce 
II ' ' aibaud And 

■ • . rionAl riglil 

• , M, a decree or 

m • > ■ DEU OUOBS 


W- B., Ill 


(1) MAdrs^Ascs. 


ana a couiiugru>.j v* .u.i .1 _ . * 

VllI of I6&81 I. SOS, A« iQiDcthxag cApable of 
Attaehmint. Moaebscb Poaa v. Kisbbn Pbotab 
SnABEB .... 23 W. B,, ^7 

69, Uef rm cf 


00. ' SfgM to ap. 

peal.— A decree-lioldcr caonot attach hii jadgment. 
dehtorii nzht to Appeal, or hii right to fntste CQAUite* 



[3 W. B., Mia.. 10 
Kasbeshcbss Dibia e, Orzesh CnmmEB 
I/AHooBEi . . . 6 W. B., Mi&, 04 

PoEoox EoowAB r. Strsairu Sdon 

C7W. B., 3U 

CnuKovass Mibssb t. Ncicoodab Eooeb 

[24 W, B., 6 

01 . Money allowance for Enafa* 

totiance.->.4 vat lUUo to pay Jj, a widow, a 
monthly allowaaeo tor inaiotecance. B obtained a 
decree Againit A u heir of iicr liuiband for a debt 
cf her huiband. JZeld, nithoat deciding ai to 
whether a^ money Allowanco for mauitciiiDce cab be 
Altmched m ciccatioa of a decree, that uadcr (bo 
circuuiitancca of tUii cam ha wai not entitled to 
attach the maintenance under the decree. EoiUBzs 
Dabes t. Gbasss CurxDEB Lauooet 

CMareh.. 200: 1 Hay. 683 


aaaigncd in lieu of a I'laro of laudca proiuTijr » 
not a mere right to jnamtenuica or An> thing else 
exempted by the proiuo to a SCO oi^ the Ci^il 
Procedure &>dc, anil if lalcshle in cxecntlon of a 
decree. Sautiat UosiUR r LrcKni llAtt 

[t Za B, 10 Gala, 621 

64 . - ' ■ ... Allaeiment 0/ 

•aaia/ei • * ' ■ • • ' 

xrro. I ‘ • 

The w« • ■ 

nraoaa ... . • 

and abf 

may or . , . • 

or the ) H ( ■ 

whleb • » • ■ 

iabouoi > > > ■ 

daring • 

rahd altachmtat of any poruuu u. .j 

. ’ ■ * *’ t nf « d»fe anterior 

, • UARJSAa 

• .tCUAB- 

, .ale., 38 


(/) J'ABTSSBlnlP PBOriBn'. 

66. — Share ia jiartaerehip as* 

eete— .dct VIZI of 1BS9. e. 20S, and ei. SJ3. 2SJ. 
—A decrte-boldcr, who wai alio a partner if the 
• t — ...» .lii.tor annrbt to attach, in (xicution of 


Stld tbat eacu ii.aiv wf .a 

not "pn'pcrty*' irithin tho mcaniug of a SOS of 
Act Vfll of I8OO, uad, thcrcfcre, not liable to at* 
tacbmcst in execution. Abooit r. Addott axd 
Cbobp • • • « 6 B. Zfc B., 883 


AHaeh ' 

0/1659 


peiaon, who alone, at the time of attacaTnent, 
actual poiKtuoa Zltld that tuch prupcity ' 
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ATTACiLMx'.i^T- f. 

J 0 *' 

•is.’.r. ‘iii 

inS il 

.yi' i . •“'Sii'if.'. 

i , f> il, Hi, aud 

* 1 ^ 3 -- 3 11 . 1 ; 3 f i'i 7 

^.1 ,•'. 3I'' ’/ -S*.* ;•■■:'> ■ f'i -n 51 

j i;' fj-.. ■, 'U ! :'. ;.i -, i < ; -.U .*. . { .4 iS^si.i^ 

i'll, si- » 1 . ■ s. •-- ! -I,;) J). vs ?. 4 d ;.5 

5,>! Os 3 . ji.j;,,,. ,J. ilfV-j/j 

! 1?. J.' -.: i - 

- -.n ss^ ; * I s ;5 c, .; J 1 O 1 ^. 3 ;;.;. ja. 

4., '•* : ; tj * fit . : 1 'n ( !. ,-■ .. I f ;; i 

U- t-iii. '1 

i'tVj.aiiU V, A; ii' v.« \"i !U;s 

}?. L. II,, •» Ujj;),, liU7 tswlij 

3S iS--;;; i; ,Vi:-s.^ {‘sti;-;; 

It, iL, -I ikiin,. 'iVlO ijoto 
00. - • U;l-is}C-rt.is:u'4l t;U,'’ri-aI h> 

O It.', 5-1 J t f'. 'j i;,i 5-.;ii.'.i;;J| 4* .t;, fjf, 

l.f- i rvil , ( j:-.-'.;, f 

A ttsti'.i,.';! '.i Hi'.,,'} s,‘- ■ (jtilisc 


!X-' ' ! 


:x 


■A Av/j 4 - 


t Kl.t t ;.n i 

il %*, a.u -iiv.trjt 
S^.-' i'li ♦ .r 

; i. '■ '■■ .^ 1 . ■* ‘‘ <5 -i .'.J-Mi'I-lI s' Si' j'i;,ir 3 '' !!♦ 
s'.f ;.i35-'..;Oii;' •■«-» ‘-i’l'n 5 . t-i.- aSS j.-;,,*! .n\ J » 1, 5 

in 5^ f.",*, ■ ilii 5 Ss-iS 4 i. tic I'i 4 jiAi Si'Si s ji 

V .--i: i in' ‘..'•‘.vS ■ £ Ut ). . « 

vOU i'fs .'-t' '.I-' s,.!.., . I -y-'iSv jj.tjic 

I.ivi t. : I .1 t'l :>i-»^ . .1-, 1 iJ !%.- jiv'.r.S nait nj» 

siii'i ; '.tsi, i;i Sii„. , Si,: ft,- /rii t', 

l.'M 'i V(',|.. til 
{S.Vlk liNSi 


i. /t, 3i* , li 0 i.V.. .iss J. \lLi.ici*s* •! 

Siiii-I.j., i'.s -I, }Jvi-\n'.A 

ii.iiw III. 13 Muu., -in 

....,1,... tjj'.iisrf. o!' I'lnrlsirr in 

I'lrtS'SSSttSViiviil SiU;iil5';.-,.3 i'r l-.r^ Cc'Jf 

f.J.ij .V 7 »' IS'-A/. /. S. r.-.'y 

Jr,.' i‘£ 1. ^ *. .-ill’ }'i 4 ji'.iS'mji.'iiji II I- i4'n 3 fc 

is •’ S'li-i i'- >•}'” •Ki'.i'.i.i l.’ii' if liiist 

ss.ss's 'i.’i 1 . 7','i '£ si. I' ill- I'f t is i! iSSiil 

I'si.t si. sill'' .'ll' i >' isSl.s.'iiiil n.’iil t. ;.J ’ly .s.'j ticciiSs 

~ (U lA'iSiSi 1 ! '£ a. I’ls;!.- .s'ilUiS Si,4t JisrSlur. 
/^is .'Cii. J .Uj'-ss a, I.'cri. iii.tiiiji IKtii, I, J,, JC., 
S') (' it,'., A, Si, IS., min KKun v. Itiij.’iu 

Ti'sii'w i'rf/JSiI, 7 //. 7i*i, /*r'j '* /-i J/iis*. /. .£.,70, 

Jjiciul^,'.} l. li V. .Yisriiia .ViV.//.i, /, X. /£ , 

.1 Cii/i'i, /I'Os i. ii’i, 'i /. .£-1 a!iil 

». }. L. II; ]3 Jf,!,!; J-S 7 , ri’firiiij t'*. 

JAisAr Cur.i:siS.a Uox r. la-.vAB CnusiUKu Ilor 

P. L. R., 20 Calc., 003 


70. 


(la) rKUi-jiiAuu; .\uriciEj. 

Articloa of poriahablo lui- 


turo. — .VttUI, s r,f .ucJi a iHcjIalubio luturc that tlii’y 
casmitt Li) tii-S fur liftcui (tay» aiul st>UI, nccunUiii; 
H the Ciiil I’nicitliir.' inr^UC uut to l.u Ukvu in 
cxtcutioii. Oau.vauiv MoKoEIlVAtl r. llAiNiiO niSf 
Suniv.s;t . . . 0 Bom., A. C,, 160 


AWACn.MEJN'T-Cii'ii'.-rii./i. 

1, .AnHy.riSi Oif ATr.\CHMK.vr-rcnO',».'r/. 

(<) i ; s,t.y s.vri l.iTsssSiT i,'« pROfciiTV uv 

t siijufij si;fs/a, 

7J, {Jsrr'.'icn in 

! — f'lri; /Vi'-i./yr-y /.fW, j. 2'>o.— 

U!.i-;..> ,1, I. ;,i:.s hvi 5-1 h.rf '*iii.arj> >:iSirist isi j.tc.- 
i’ ■‘ J* J t." » f,,r is, airi ii jhUii;; il 

.Illy St, sh.-' tSviS^' to !hf ?.ai}i;:;tUr ,sf f’-iriibii. 
i' a £v rf St. Cl, m 41 1 the ri'',,'sil.sr 
t'-iS Sh.' i'fS.?iiS '.s.as a hi is i ih ; s J i»!,irh u.iul.i 

.. a.iiai'ii-.I a.i'I StiiJ oy ti,.' tii..si;S a t?',' lii'i.r, llssts',.* 

iVA hifsa r. .‘^isn.na 

t2i w.it. aoo 

72. 9hiI>*ovi.‘nrr, Inter, ,>jit of, in 
ohJp - -a Or t-'s ! r f j-'r-.- r v. . rij ijf.— .S. 

ihl;-. -s.-i.r i-isi.-j,; :.a rt.-A,;-,-! h:» .Otij* still nti 
i‘;',.;rsil ii '..sr in a!liih;!st,:,t usii!,-? the 

(. i» il i'>.t»'s.t'«c •t>'. ,*<ii 'ittachiii'nl Oil a Tiiail la 

. f the la- ivaiJ iatvfvil nut 
afJiit Shr 1 sh.hty ..£ a liioJif a jriir 
.M'se? <. .lif.itp ll.'.iijSfi-t, 

plnd. JUr.sK.Si, 211 

73, — Proilti of property. - U'hi a 

a josty attjih.-* jrujiitty, h'-altu ilUch'.'!( the prufita 
thcTf.f. lt\« Ct.owaa (Jiiuiii c. (it,tii;.» Ciirsurii 

.'^at.t.rih ..... ItiW.R., 301 

litu Ci.ovt.tis Oiiyss: r, OoaJ.'in N'Atit ?At,'- 

OW.R.,450 

— Prolltss already trc-aliaod.-- 

lliii if, ah.ti attn-!,iii.; till- i'n,;A.!ty, he aUiiW* the 
isi.-hsal iiMiur to si'si.jn ia I’.in. i,*i, ti a»il enjoy the 
jici.sit*. j.O'titi cv-jK. fiuai tbo n-.'.:«ssil iluy 

tiuij fhi-ir asy i»t.j the jAy lrU of l!»e .owtiir, to he 
sjy.'iih.-.sJly ruM’S t ,r the j'Ai!.”.i;:i.tt,hhl ur.ih-r the 
ats.ici.;i;is.5, llA't Cia?ma« OinwK e. (iont.vti 
Cut ."stssa rA.'U'TAt. , . . 12 W, II., 301 

75. • -- Aitachms'nt of property of 

tcuajst for rent.— .V Ixiitih-rd nuy h.ivc a ri,sht to 
tvv'.i;s,; ,s she;.' t'f the I'lv.'.f.ii; tt» rv.il : and if the 
iSioTv is ij'.it. tiitsde iiS'ir. I'.'iiijEvl it t.) Jse liuiie ,ir to 
r.i-us..' ‘IsSiioau*: hat the I'.-ujsstty hi the crojiA ii 
i'l the raiy it autil trnisfimd hy some att "£ lii* own. 
Is i» iJl'V'il for the Uniilutil to .-ittach evirythunr 
hi till" 5“ of tl.e r.iiyat svliicli In: cijU4ii!<.ri tnay 

he llihle t.,' i-isisfy tlse rent -. alt that he casi do hy way 
ufattachasrtilUtotrmttheraitiiAa dell due from the 
rai%.it to she lAUiilord and to attach il an sucii. PulTCS 
Kcc'UtiJis r. liPii. siscii . . 16 W. R-, dO'l 

70, Doora and windotv-shul- 

tora — /.'xes-utioa of iticnt — Allnc.haitU pivi’crt;/ - 
JJv-rt ixf.'l Kinjvtrt — iMmocinhle propir!^. 'fhe 
di«i(> .and wlmlo'.s’-ijiutti rs of a jniccii huildilist caa- 
It, A. he aei'-arat^-Iy atte.c'tisl in exceiitioii of decree, 
fnruiiii^ a* tliey do jurt of an iiiiinov'eable I'ropirty 
and haiiiic iio seisar.ite CAistettce. I’rnif fftiV.uil 
r. Ito.svo iI.viyAiu,,u . L L. R., 11 Gala, 164: 

77_ Property which is tho aubject 

of a ault— lo property coiitiiiyriii on 
amV.— The fact of a jtidgnient-dchtur's_proi)erty oQiag 
the iuhject of an existme i>nit is* iiitidrauee to J a 
hfiin;,- altaclicd iu CsccuUuu, hut il h in ll‘« dnicrttiou 



( css ) 


DIGEST OF CASI^ 


( i&G ) 


A’W'ACHMENT—cosWRwi. 

1. SUBJECTS OP ATTACUilEKT— con/iiiB*/. 
of the Court to order it« ule at the fittest and moat 
proper time. Ram CncyuEa t. Nckd Lau 
B oss 19 W. lU 132 


the land rnerred by measurement and dimion,— 
Held that tho (.lam of the judgment-debtor to the 
land uasA traiuferablo clalmi and therefore capableof 
hiing attiehcd and sold in execution under s. 2C6 of 
the Civil Procedure Code. Roosa Fe&sa&b 
U issEBr. Kbisb»a hloniTK QBATtrCE 

[t li. S., 14 Calc.. 241 

79. — Proparty io aenana.— There u 

nothing in Act 'VIU of ISfiS vrhich (Xeuipte from 
attachment property to be found m the tenana et 
a judgment-debtor. DoonoA Cntra.v llmsB *. 
llDBSB hlonuK GooBo . . 4 17 W. Xl., 83 


express its opinion that such property is necessary to 
enaUc the execution-debtor to ran his iiveUbood. and 
tho Court which most decide this point is the Court 
whicli issurs the execution. S. Id (a). Part II. 
Chapter V> of the Geuenl Rules and Circular Ordere 
of the High Court commented oo. Bakbib Moham- 
med c. Doobqa Cuobk Shaba 

[1. 1.. B., 10 Calc., 89 : 13 C. 1.. B., 200 

8L Property in bands of tbo 

HsceiTer— Order on Heeener to eell-^Attaehmmt 
tn mofutul—E^eetiiton of rfecree.— By a dccreo of 
the liigh Court ohlaincd by D Af in b'arcmher 1871 
in a suit oil a mortgsge brought by him against B C 
and P C, it was ordered that the suit should be db* 
missed against PC; that UiO amount found due 
oa tho mortgage sliould be paid to P Af by P C/ 
that the mortgaged projicrty, some of which waa in 
Calcutta and some in the tuofuisd. should bo Sulil 
iu default of payment, and any defiaency slieBitd 
bo made good by B C. Iho property lu Calcutta 
waa auld under the decree, and diduotreuixesulliricDt 


ATTACmiENT— CO ntt» ued. 

1. SUBJECTS OP ATTACUMEbT-coa/iaucif. 
the enit was revived. The decree, however, was 
returned to the High Court unexecuted. In a suit 
for partilioii of the rstele of H C, deressed, bmurl't 
hj P O . 
wua made i 

mtnun JJ r • 

the aceuB . • s ' • ‘ 

Reedvero , ,4.,..e 

were to gite up quiet possession. J3 C was in t^t 
suit declared entitlpd to a moiety of the property in 
suit. Held, on aunlirnfion hv p If fn t>'n ll'ch 


pmceed to sell the sime. Property in the hands 


OoTerament promissory 


notes in the Bunk of Bangal— C<rtl Procedure 


not in tbo possession of tho judgment-debtor, but of 
the Baolc. Held also that ss. 272 and 2C8 spply to 


•ought to ho attached had been declared to beluiiir 
totlurplaintdl. The only remedy open to a plamtitf 
to recover posscssba of moveable proixity decreed 
to belong to him, and not in the possession or power 
e>f the defendants U to proccra by suit agsuist 
the patia in whose )>oueMwu or power it ia 
PrUMAMTBD Sutaa r. Cucmh Dat Jha 

[IC.W.N,170 

83 . Malilra na nghts payable 

Cor over- Ciril ProeeJure Code -iet VllX •/ 
JS59, s. 2Z7.-A and B wero entitled to nceiio 
annually and for ever a siwcified amount by w ay 
of mahlADa nghU from the Collortor as compensatuiu 
for their txtinguuhcd rights in lalLiraj lands. 
In txtculioa of a decree, C, on lOth Scptemlcr, 
puxptftcd to attach, under t. 237 of Art Vllf 
of 18S9> el's ahare in suib specified amount. Sub*e- 
queut to this aUacbmat,— namely, on S3rd Sip- 
Umber 1873,— -1 and B mortgaged their rights 
toUie pUintiff. In a suit brmght by buu agaln*t 
A and B and C,— J/cfd that attAchiucut under 
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AWACHAOvaVT - I'm#, 

A$i At‘ltM{:Nr.-,-,ifia»4J. I 1, isUIJjKCIs OF ATrACilJiKNT-i'CM/, 

!« U,:.* f^ f i5:(,.;-j^'j, Jhf. Ktix'ilivo K;!^<lt|c, r 

»y..l{ Uw l«n j u:;il.,l ht j>.yii,- il („ 

.iU H5» ,’yu-!, >; t.tlHy tj;,; Jil.iiiiJJ'f, 

*'* 1’*^ ••* » ll.itil (..rs.,n Il'ich m the 

•i. i{ Jjjd mu.! 

■».>.* S-u ! ! . ;nr.,. ,..r.i'. ic'mu.J it la the hUhitiiT. 
Itit f. AiJM'j, Hcar.'rf 

[L. L. I{», 3 Bora., 40 
U7. l3t-{io;Ut of js}.A£<!ri.*Jl for carry- 

out COSltSTI^Ct- ^ ii itfi fy 

a jYfb n t^r v*i^?k.K I ( ar^^.thcr 

5<* Ui‘'lS *-« ' X3t .% 

^49v} Abt'«.oi Ia 5*4T !i4iJ C’ 

a-:C"p*4 r;tU Ir/ ;;,i’ a.l'.ajuv <rf tlii? 

-ij4, nil .1 51*1*5414^# ]l.vt Tijlcii 
*— tV;.? j'-'iii.t; Wi’i'ii; they 'nvri- n 

J-'whiKr, A;,.t ».,?'? i; S hii-U :•> V.ti,-fjt;;.,iil iiniJc? 
a 'ht'l,--.' she ih j*..<:;..r, •V.to.’irstfiCi C.isix 

{3 K. W., 337 

^ 33, Afonoy tJojjoaltcU In Court-— 

t }.‘ti. f ;{iri <f t'i-ar!- I'ici! i'r-tccjtire C\t!/‘, JiiiT, 
t ->7 .'.■-•'nisr C<>ni; ho :i4 il.'vistii.fj !<J rifmcsii np- 
! i Uc.»;i.,.'» f. 4 iittAiht.Jiiit t,.f )'.M;-,Tty in CV-lit iitaila 
I iiii-hri. 'yT- vf til-' Civil l’f.*a3arc (.VuV. Aicoa 
{ JsuAtt fU-Cit r. MAjutrrr Ksuhicaj 

[8 C. li. B., 7 

80. SUincUiu; cropa-Cu-sV iV-vv- 

i iSiiVf Cvi/r, /, t'J'j — /isn-rc ji/c yeyyfriy.--5tii!iiljo,j 
; cfvj.» asv. f'.* th-v’ jurj-a. » iif tUo CoJi! 

I wf Coil IVic.itaiv. iataiir, I'Ai U- pikijn-rty, anJ CAimot, 
t.j hvvis JvU i thciv/..,',-. >c< 4;tafi-.i\t aadvr «. tiW uf jhi: I’a-culturj 


v-t. ;■ 

h 1 

it. 'll a 

{f, 21 . a o;.;, il-i: i c. l*.2t, 413 ; 

8t .Alhr.va ;:.MJpay abl>j thfaUj;?! •! 

p-".:.*. lia'iMj- ,o; .-O ;/ , * >14-,'. ’■ 

1 *' ii'i.' -'F-- rf ‘ . Cvli-.i 1 

Cv ^,1-',' .Vfl''-^' /, i 

e-ii J. /.C-,, a.« -i (ini' l*,-,.,Mrifv- } 

/■'..« r ,' lie, -v f aa | 

r;s t.-iJ.K.'.'hth-i hi--, a ? 


* f i 1 .*► it*. -i'> ' -tly t'-i .‘.-•I'y. iit'.i-i-iy 

j-t hU! 1.‘; h frit.' iaii.;.;;*'. c. i!i;.i;:j;is f.Ai.-iu;. 

fiO'':- .... r. UB-,‘i31k:r„,30 

3.*.. hy s<3,-v3aS of rail- 

way c-atapatiy— iv-vj.'see r'-.iV. t. 


■, f ccj,'.; W;.;;.! ::,.r,.'y ihjiu- ] 

^i* <• i.tpviy hyi.'.c '.-f it* i.-nii.;. | 
:hf tliK j-if .7 hi. ; 

-civ-ht' j ( i-ish .ervi; ' 

I". >h .4 Coil l*r.--‘\4a'ic.- 
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i-'it . 5 the Cf J> 


(■•) (.f hh*?, »r.>! { 

i f th * -1 Sa a 1,1.'? ,y thr 


i '.it i.iv -.vtit.ca £.j ^ C-**c. hlao.ttrrA r» 


[L L. B., U aiad., 103 

Civil J’tWfJurir 
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* * i-.,' -1 St ?»»> j a 1,1.'? ,y ttsr f 00 

v* lapiay .,*,s s'l.-fi -hi-BiS t,) the wrt Ari!. Kitil taJlS j C-. Jf, r. — /c;i.i'.rc>sifr }.rij:trl;-/ — G<a<rai 

S-. - , I. I*. B., 0 olau., L03 { CUai/i CitifvU^l.sii^a Jvt f I Ci'jii—i’r^rischl 



iHs ct.ia j'h ti--c» lif t,iC' the haiicatisc hoatiaitcr 

ha.'ah-.l uvis* t'? the phshitiff a vist-pta uCthi' Gov.ns- 
ir.i'i.t iivi'itiry f- r the aai i'-tal tiiio cis thi? tsr.t 
f*.‘:itEivrt* lK-5*'ie the chi'.'-se -va-i j.'r.aii.lvii by th-i 
I'Uuititt fv-- iv-.yiai<.t. *-hc ihfeiivUi.t, who v.j»^ the 
jinlatuii tit-csi-Ut-.r ,^f if. M rv vvl tJu* l,a*,cotisv^ 
juvr with a c.'tico altaihi»;r assy Sr.-Ufy i:>_ hi* 
i-ao by iaiu >,? ll- Ihe l.a-\'E;tivu Xssi^^iu.cr 

till ri'U lie'll it*,ipl'’-3 jiaVui'.'at cif the rht<|uc. thir 
amiiiuit of which w.v* tvtuSiuliy Iasi to the Jcfia- 
ihsist. Held tlevt at the slate of the altachuscsst 
the clmiuc lu(l laCeiiii.' the prsipcrty of tlie pLiustllT, 
attil tlial the .lefiiiiLuit thoahl refund the awguat 
rce-.is'id by him. The sesamil cvnlraet wa.. told to 
the iilaiutiff hy if, and the aocouiil its the Ksioitire 
I'hi^iiter’a oilice reUthiy to it waa elc'Ss3, »howing 
a b\im uf iiiuiiey to if'* credit ut the (Lite ssf the 
defcudaul’s alUehiiieut. Held lU.at the idaiutilf, 
btiu'^ the only pcrioti n-aliy hitcrvatesl. «‘aa ciiUtltd 


I. 1. M.. 1 1 HiuL, it'd, appruved. CuitD.t Ljil, r. 

IfctciuxD. c. Kc.vp.v.v Sixau 

fl. H B-, 14 AIL, 30 

OL. — laoaao— ih’qfca&fe interest^ — 

Alieajliua iy uperjtioA of /on-— C’lWsfica 
reilrjiaiuj j/icuofiVrt— Cic<7 PtvveJure Coele ("Act 
JCll* ef /fc-J^, /, hVlF* — -1 .11 111 to recover p%-.i4{i3iou 
of certaia l.4itd which 'v.ta IcojaI in OAithuivia by hia 
father to if. The Ic-vie e-xpriady proluhitevl the 
le..4«; and hia heir from nuking any aijignnstiit ot 
the {iruperty cither by ule or gift, but it did uot 
contain any ptovi.ion for forftitnre or for re-entry 
by reason of aa aasiigumcat in violation of its termj, 
uor wa* there any provision restricting a sale in 
cse-cutiou of a decree. The csathawla pa-sseu to 
il'» cxecutcf, and was sold la cxecutiou of iv dccrw 
agauist if. Held the sale p-Aiicd a good title. . 0 , 
and al»o bis excentor at the time of the sale, had 
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ATTACHMENT— eon«.n«erf. 

I. SUBJECTS OP ATTACmiEiil—eotUitivfA 


CtL-E., aOCal&,a73 


82. Interest taken under will— 

Bequest to seift tct<A of ma\nta\nxHj ttnd 

c^acaUf^ chUdrett— Interest ialcen under 
bequest — Becree ajaintl v^fe — Ailachment of 
tnltresl under icill — C««i Procedure Code fAct 
Xir tif 18S2J, ss. £Slff, £74, ^G~Assig*aeut 
,of xnterest viMe under atlaeknent,—B died ia 1891. 
Iraiing a widow (defcodaot No> 1) and two soot, 
P sod B (defendants Noa ^ end &). By Ns wd) bo 
beqaeatbed tbe rokiJae of bit property to (rastcM 


ifbeo B abould altam tbs ago of twcnty'firc. Ha 
attained majority in October 1895> At tbs date 
of salt. sigbtecs years oid aad Pent twenty* 
Tt was coutcaded tbat tbs widow was only a 



that by au osslgnoicst daUd tbs 20 tb Pebroary 
180G sbo imd aasigood and larrcndered ber Jifc> 
inUrest to her ton B, and that sucb interest waa, 
therefore, not aiaitabls to satisfy tbo plaintiff's drerse 


widow liad an attacb^le Intcrcat in tbs property. 
(f) That ber IntcTcst was an interest in immoreaUa 
property, and was vshdiy attached ondcr a of 
the Citil Troetdoro Code. (3) That ber assigamcBt 
of tbs SO(b Pebmary 1690 was iaraiid as against 
tbo pluntiffs under s, 270 of Uis Cird Procsdnrs 
Code. Kama Knira r. Dnr5Baut 

II.L.H.,23Sos]..l 

03. Right of peraooal nerrlea--. 

Cinl Procedure Code, s. 2i»C— IVit/*— 


ATTACHMENT— coat, ««#</. 

1. SUBJECTS OP ATTACIfMEKT— cc«t,»«#cf. 


gjoQaccrcoioaics arc performed ootbsIiirerOodsiari 
onbcbalf of pilgrims who pay fees to the holders of 
■nclt pnestly ofZiccs for perfnniianro of such rcligiuus 
Mfetoonies at or about tho tims of their j'erfi.muvec. 


of 'a. 2Gd of the Coda of Chll Trocedare (XiV 
of 1882). and. therefore, protected from altachmcnti 
Gaktsii BauenAKnsa PaxB r SnaKsas Uau> 
caamu. . . . 1. L. Ih, 10 Bout.. 395 


of 186^)! Senile — Under ttio Uindia Uw. vrittu 
arc to be regarded as penezally extra cominereiMn. 
OoTun> Lasejiuai* Jossi r Rausnisnsa liant 
JoSDi . . . I. li. R., 12 Bom., 308 

OA — Vrltti or raUffioua ofQce — 

^firaatisis of retiyfoue oJ/lce—Cictl Procerfurs 
Code, I6S2, t. SSS.—A mtti cannot be sold in exeeu- 
tioa of a decree. Such a cutnpnlsory aiicnatiun is net 
only opposed to the Uiuda law and public tv>liey, 
bat (f also against tbo praiisions of a itOO of the 
Code of Oril Prucednro (Art XlV of 1ES3) But 
prisato alieoationi aru not absolutely prubibitcd. Ko 
geoersl nilo caii bo pleaded iu such matters Hiq 
rnlea of saccession depend upon each particular 
foandaUoa or <j8cc. and in rtsiNxt of it, cnstoni and 
practice must gorem and prceail cner the (ext law 
wbkb prohilnU both partition and alicustlun. 

BaasKAV r. Oa^sit . I. Z<. R., 83 Bom., 131 
(o) RiouT or SriT. 

OA Right to bring A suit. .V 

nght to bitog a suit cannot bo attached under ths 
Ci»a I*rocedura Cede, ISiff. Cjaspisr r. I'a^xa 
RiLSsaf, .... 14W.Ih,lS2 
PstsT c. IlABLisncB Bnrrricniium 

Manoxes IlAStB r> SazoSsrex Doontr 

;ON.VT„05 
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DIGEST OF CASES. 
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ATTACimnSNT —contimuiL 

1. StnjJKCTS OP ATTACli5IKNT-en;i/i'ni/c<A 

07. ; — — Hight to auo for dnmngoa— 

projits - Ch il I'rocct/uris Code (lh77J, s. 266, 

'Tim rijiht (o suu for iiitiinu iirulit.i w ii 
'* ri^rht to NViis for iLimat^o* " within the uic.-uiitig of 
H. list!, cl. (r), of tlio Code of Civil Procedure, tuul 
tlieroforo caiiUot ho udd iu e.'toeutioii of decree. 
Wh oa". therefore, the id.iinliff jiurclmsed the ri.ijht to 
»ue for iiifiiiv jtriijUt iit.'j .mIo iu execuliou of ii de- 
cree , — Jlelil that . 'I unit by him to enforce the right 
wad ii(.t maintaiimhle. SilV.vlt Cit.t.’n) KooKUOo 
V. L.v.vi) Jtoitio.vot: Il.v.vic or Ixrju 

[L I,. K., 0 Calc., 005 : 12 C. L. E., 440 

08. Eight to appeal.— A jiulg- 

lilcul-dehtor’.s right to iippeul cauiiot he iittachcd tit 
e.xicutiou of a decree. Ihriio I'liorAV .Sahu r. 
l)i;o Xaiujx Itov . . 3 W, ,E., Mia., 10 

(/») SAtAKl*. 

00, Salary of ofllcor of Small 

Cause Court, Calcutta— A'jc<-it/iW of decree of 
Jliyh Cc-.trl. — The juy of uti olliccr of the Small 
Cause Court will he set aside hy au order of the Ifigh 
Court, iti KitisfacUou of judgntcut obtaiucJ iu that 
Court. ICooiiKCUUi'K c. Micuasx, 

[Bourko, O, C,, 259 

100, Balarioa of Eailway Com- 

pany’s sorvants — JtirhJictioit of JUfujiil Small 
C'liise. Coiirif- Act VIIJ of ISli'J, si. 236, 230, — 
S.-ilaried or oUicr debts due from the llailway Com- 
p.niy to any of its servant.^ can bo .nUached in salis- 
fuctiou of a Small Cause Court decree under Act VIII 
of 1859, s, 23G. The attacliiug Court must make 
u written order to be fixed up iu souie coiispicuoud 
part of the Court-house, and a copy is to be delivered 
or aeut registered by post to the debtor. The 
registered letter should be addressed to the Agent 
of the Railway Company at the head cllico of the 
Comp.aiiy. It need not be sent through tho High 
Court, although the head ollice i.s within tho jurisdic- 
tion of tho High Court. In the arATTEit ov Hoi.- 
XICE . 2 B. L. H., A, C., 100 ; 10 W. E., 447 

101 , Salary of telegraph officer. 

— The s.’tlary of a telegraph officer wliich is due for 
past services is a debt which may be nttaclicd under 
8. 23C, Act VllI of 1859. Ucssen RuA.ujEn p. 
Hicks ia'W.E.,124 

102 . Salary of peon of mamlat- 

dar. — Tho whole salary of ii peon in the service of a 
mamlatdar under Goverutnent is liable to attachment 
as it becomes due. TEJUAii Jaojuipaji ». KasAJi 
bin Gangji . . . 7 Bom., A, . C., 110 

103. Percentage received by 

khot— CfttT Frocediiro Code, 1882, s. 266, cl. (f) 
— Percentage received bg a khot. — A percentage 
received by a kbot for eoilecting tho assessment on 
dhara lands is not " salary,” nor is such a khot a 
" public officer ” within the contemplation of s. 260, 
cl. (A), of the Civil Procedure Code (Act XIV of 
1882). The Collector, therefore, cannot object to 


ATa?ACIIMirNT-.rom;,-aHc,/. 

1. SUDJF.CTS OF AT'l’ACinrEX’r~eo;i/i»Mcd. . 
fltc atfaclimcnt of such percentage in csccutiou 
HaVJI AfolIESIIVAK r, SAYASIItAO GaNPATBAO 

[L I,. E, 13 Bom., 073 

104. Salary of hereditary 

officer - Acl 2Cl ^ of 1813. — Tho o/ticial remunera- 
tion of tho oflleiating hereditary officer is not liiblo 
to civil process so long as it is in the hands of tho 

I Coljcctor or other disbursing officer ; hut os soon aa 
it in in the hands of the hereditary officer himself, 
it is deprived of any special protection. Gani’Atxal 
ANUritAM e. SAMVATllAil GllEIuVUUAI • 

[10 Bom., 400 

105. Salary ah-oady due— CietT 

Procedure Code, 1859, si, 230, 2'17. — A judgment- 
tlebtor’s yil.iry, which has.bccomc due, is a debt withiit 
the tin-aiiiiig of Act VJII of 1859, s. 230, which 
indicates tho remedy open to tho judgment-creditor. 
8. 237 h-ia no be-tring on sucli .a case. Kaxu Shaikh 
Kuansajia r. Beatson . . 24 W. E., 446 

100. Wages of private servant 

— Civil Procedure Code (Acl XIVofl8S2), s. 266 , — 
The wages of a private servant cannot be attached in 
whtde or in part before they become due and a debt 
exists. AiYAVAYAit f. VTitASAiti Mim.vxi 

[X L. E, 21 Mad., 393 

107. Moiety of salary of officer 

on half-pay—CinV Procedure Code, 1577, s. 266 
(hj — Attachment of moiely of salary of officer on 
half-pay, — Under cl. (A) of s. 2G0 of the Code of 
Civil Procedure, 1882, a moiety of tho salary of a 
public officer drawing half-pay (c.xceeding R20 per 
mensem) on sick leave is liable to attachment. 
Bbaiiij r. Eoejiton . . X L, E, 6 Mad., 179 

108. : Moiety of salary of military 

officer — Civil Procedure Code, s. 266, expl, (b ) — 
Debtor subject to military law — Attachment of 
moiety of salary under 820 per mensem — Army Act, 

3. 151 . — S. 151 of tho Army Act, 1881, not being 
aftected by the provisions of s. 2G6 of tho Code 
of Civil- Procedure, tho attachmont by a Civil Court of 
a luoioly of the monthly salary of a debtor subject to 
military law, not cxceoding H20, is legal. Vibaba- 
OAVA r, RAsnmu . . X X. E, 9 Mad,, 170 

109. Pay of Military Officer in 

Indian Staff Corps — Officer not officer of regular 
forces — Civil Procedure Code (1882), s.260, cl. (hj 
— Army Act, 1831, s. I5l — Public officer. — An 
officer of the Indian Staff Corps is a ” public officer ” 
within tho moaning of cl. (A) of e. 266 of tho Civil 
Procedure Code, read with the interpretation clause ' 
(s. 3) of the Code, His pay is therefore subject to 
attachment in execution of a decree against him, but 
tho operation of the attachment must be restricted to 
pay received from tho Indian Governmont. The 
pay of an officer of tho regular forces is not so sob- 
joct to attachment. Tho attachment in this case was 
allowed subject to a decree previously passed against 
tho defendant, by which, under s. 151 of the Army 
Act, half his pay was ordered to bo deducted and ap- 
plied in payment of the amount due under that decree 
— the repeal of that section not affecting a decree pre- 
viously passed under it, and the right to enforce such 
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mCEST OF CASES. 


( ) 


ATTACHMENT— 

L SUBJECTS OF ATTACHMENT— coi»<i‘«iwrf. 
ft decree coAtiiiaiB;; antil EntigfActioa Las been ob- 
tained. Cakutta Toases AssocunoK t<. Rtuxd 
[L li. E., 24 Calc., 102 : 1C. W. Nh13B 


of a moiety of aucU oi&ccr’a pay, — Held that the 
decree-holder could not oUais ttatitfacUc^ of the 
decree by attachment of aucli odiccr’s mogefthle 
property. ^Mesceb r. Nabpat Bai 

[L L. E., 1 Aa, 730 


r. Mebceb . . . . 7 N. W., 331 

112. ^ — Pay of non-commisaioaed 

officer la civil Buploy.—Execijtioa of a decree 
ftgainet the p.iy of a non-commiesiooed oihecr to cltil 
employ Is cnttrely m conformity with lav ConiK r. 
McCASins .... 14'W.:^231 

113. • ■ Military pay attached. Be* 

fUad ofi— IVhcro a part of tho railitary pay of ft 
Bcrgcabt cmpluyod under the Executive Engloeer was 
crrooeouiJy remitted by hie superior to a Small Cause 
Court, vvhicU had directed esccutlon against ae 
sergeant’s pay, it was held that the sum remitted 
siiould be refunded to the EzccuUtc Encincer. ConeK 
teilcCAfilUT . . . . 14 W. a, 441 


(}) Tarsi PsorEBTT. 


of the deed of auignment have been carried out. 
UAUAEJI ilAMCElX t, NAOBOIX FaUKJI 

[1 Bom., 233 


cution of the decree aguiott him, because a snrplut I 


ATTACHMENT— coafiSKei. 

1. SUBJECTS OF ATTACHMENT— con/i'«ue</. 
of ineoms is in his baode for hia own beniGt after 
doe performauce of the trusts: Uor docs such cor* 


to him personally after tho pcrfunnanco of tho trusts. 
BiSEEM Chavs Basawat r. Nadib Hosseiv 

£1. HE., 16 Calc:, 329 : L. E., 16 L A., 1 

(r) tVAOZS. 

117. Money paid to eirdar as 

wages of coolies— .iri Till ef fSJ9, ti 236, 


were airdars.'* Held the attachment could iv.t be 
maintained. Tlie wagea of the cnolici were net liable 
to aUaebment under a. 23C or S37 of Act VIII of 
U59. Sasiwas r. OoiAi. . 1 B. H E., 8. N., 16 
[lOW.E., 149 

118. Money paid for Eplnning 

cotton — Ct’rfV Proeetfers Code, Act X of 18T7, 
e. 2GS, et. (’fJ-^aiourtr—TTasei- — I’crwns who 


cU tSJ of VUC SO.IWU, lAiuu. uv ... — .... 

of a decree. Jecuavd Kursin r. Aba 

[L H H, 6 Bom., 132 

(s) WaiBiva Apiabel avd Obeausitts. 

119. — Wearing apparel— Ciri/Tro* 

retfers Code, fS59,A.205.— Necessary wcaruigappanl 
U not liable to attacbmeut under s. 205 of the 
Code of Civil rroccJnrc. OA>aiRASi Vcicr r. 
PASsar Datakau . E L. E., 9 Bom-. 
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attachment — contimted, 

1. SUHJEOrS OP ATTACmrENT— coHf/iK/ed. 

120. — Ornamonts— Ctuti Pi'oocrfti/e 

Code, 1SS2, s. 20G — Attachment — IJ^earinij apparel 
— ^faiirfiil.iatm (a neck oriiameiilj. — 'I’liB man* 
yaUuti-a, a nuck ornament which is worn by a Hindu 
married woman during the lifetimo of her Imsbatid 
and never removed, is !i part of her necessary wearing 
apparel, and is exempt from cxecutirn under s. 2GC 
of the Code of Civil Procedure (Act XIV of 1882). 
Appana V. TAxa.utjtA I. L. E., 0 Bom., 108 

121. — Ornamonta oa poraon of 

HiadU AVifo — Execution against hushand, — Orna* 
nients on tho pci'son of a Hindu wife, if forming p.art 
of her stridhau, cannot be taken under au execution 
against her Imsband. On certain oeciisiotis, however, 
tho husband may take them, but the right is personal 
to him. TnicuiAH aw llAiiKnisiiKA r. Gonaji bis 
JI iiAiiOJi . . . .8 Bom., A. C,, 129 

2, ATTACHHEKT BEPOEE JUDGMENT. 

122. Attachment before judg- 

ment, Effect o£ — An attachment before judgment 
places the property in tho custody of the law, but 
does not alter the right to it. In the Hatteb or 
Gocooa Dass Soondeiuee. Pethubeu Mo.nme ». 
Gocooa Das Soondkejke 

[1 Ind. Jur., N. S., 32 : Bourke, O. O,, 24 

123. Civil Procedure 

Code, 1859, ss. 83 and 84. — In attachment before 
judgment under sa, 83 and Si of Act VIII 
of 1859, tho Court docs not interfere with tho legal 
disposal of tho property attached, beyond declaring 
that pcssession shall not bo taken Avithout its previ- 
ous sanction, undertaking only that, if no subse- 
quent order to the contrary be made, the property 
shall be forthcoming at tho time of pronouncmg the 
decree to abide whatever order it shall make about it. 
Java EAJtjr o. Jabhatji Natiiu . 1 Bom., 224 

Sava Kamoi v. Jadiiatji Nahit; Ex-pabte 
Gambbe . 2 Bom. Hep., 160: 2nd Ed., 142 

124. — Civil Procedure 

Code, 1859, s. 89. — S. 89 of the Code of Civil 
Procedure renders an attachment before judgment 
ineffectual as a bar to process of execution against the 
property attached in satisfaction of a decree in an- 
other suit, whether obtained before or after the attach- 
ment. Anonxjioxjs Case . . 6 Mad,, 135 

125. Attacbment before judg- 

ment, operation of, where there are no con- i 
flicting attachments. — If there are no con diet- 
ing attachments, a sale of property under a decree 
may legally follow upon an attachment made before 
decree. Mostan Saab v. Beooks . 7 Mad., 347 

126. Subsequent attachment — 

Civil Procedure Code, 1859, s. 89. — Semhle — S. 89 
of tho Code of Civil Procedure was introduced, not 
for the purpose of restraining the ordinary effect of 
attachment, but for the purpose of preventing tho 
same view being taken of attachments before judg- 
ment as had been taken by the Indian Courts of the 


attachment — continued. 

2. ' ATTACHMENT BEFORE JUDGMEJJT 

— continued. 

TVrit of sequestration. IVlien attachment of property 
has preceded decree, no fresh attachment is necessary 
subsequent to decree. SabKies v. Btjndiioo Babe 
[1 N. W., Bart 6. p. 81 : Ed. 1873, 172 

Contra. See SATDnAw.tN v. Saiioo Banabasee 

Doss 2N.‘W.,366 

127. — "Writs of execution, priority 

of — Lodging writ in office of Sheriff. — In consider- 
ing which of two writs of attachment hi execution of a 
decree is to have pricrity over tho other, the time 
when tho writs arc lodged hi the cflico of the Sheriff 
is tho criterion by which priority is to bo determined, 
and not tho time when such writs reach tho Iiands of 
tliat ofRccr. N.msisanAs Multanchand v. Naihi- 
nCbai. StnuBiUL Jon-iEDiAB o. NahanubAi 

[7 Bom., O. C., 183 

128. — — 'IVhere one of 

several writs first roaches tho Sheriff, it has priority, 
and lie Iws no power to deprive it of such priority and 
transfer it to another by first executing a writ deli- 
vered to him later. Dwaekanatii Suaw «. Pban- 
KBiSTO Paub CuowDnnv , Bourke, O. C,, 280 

129. Priority— Cirii Procedure 

Code, 1859, s. 81, — if S, and subsequently J S, 
filed plaints and obtained attachment orders against 
J P's property, J S, who got a decree on the 13th 
and an order for sale on tho 16th of February, claimed' 
priority. Claim disallowed. Pleld that, of several 
creditors who have attached a debtor’s property under 
8. 81 of Act VIH of 1859, the one who first 
obtains judgment is entitled to priority, JuaGUB- 
NAUxii Shaw v. lasBEOUBNUEB Roy 

[Bourke, O. C., 148 

LtxcnMEErUT Dogaeee v. Kenaeau Sen 

p. IntL Jur., N. S., 393 

SniniBnooNAin Gsose v. Nobinaioney Dossbb 

Eobeex and CnAEEiOB V. Nobinmoney Dossbb 

J [Bourke, O. C., 92 

130. Suit against one member 

of Undivided Hindu family — Death of defendant 
before decree — Light of survivorship. — ^Whuro, in a 
suit against one member of an undivided Hindu family, 
not as representing the family, there is an attachment 
before judgment of family property and the defen- 
dant dies before decree is passed, the right of survi- 
vorship takes effect before that attachment becomes 
effectual for the purpose of execution. Principle of 
decision in Sadayappa V. Pomiama, I. L. L., 8 Mad., 
554, followed^ Rauanayya v. Rangappayya 

p. L. E„ 17 Mad., 144 

13L Suit onhypotheeation-bond 

— Civil Procedure Code f 1882), s. 483 — Attachment 
of non-hypofhecated immoveable property — Sale not 
necessary to satisfy Court that hypothecated, properly 
may prove insufficient. — S. , 483 of tho Code of 
Civil Procedure does not refer exclusively to move- 
able property. Where in a suit on an hypothecation- - 
bond tho plaintiff sought to attach before judgment 
immoveable property of the defendant other than 



( t97 ) 


DIGEST OF CASES. 


( m ) 


ATTACHMENT— con/i'nuftZ. 

2. ATTACHMENT BEFOBB JUDGMENT 
-~cottttnued. 

tli&t Iiypothccated xSeld th&t it wat not ncceoftry, 
j.. ...ri,.. ♦'>» miflit hf* Rntiiifii'd tbaitlie 


uauBAB Bini r. Stteiiseti . 1. IL, 16 AIL, 18Q 
132. Attachment of money de- 

posited In Court— Citil Proetdurt Code ^JSS2^, 
41. 433 and 484 . — The terra " property,” u need m 
ee. 4S3 and 484 of tlieCodeof CiTilProeedoTe, ie vide 
enough to include property of every deecnptioo, 
noveable and immoveable, vbether In the actual poa- 
aeeeiisa of the defendant or of acme other penoo 
«n hia hchalfj and the worda "the Court may 
require him ... to produce and place at the 
diapoaal of the Court” only refer to auch properly aa 
ia capable of being produced m Court. IFlterie pro. 
petty ordered to he attached ia depoaiUd in the 
Court vhieh mada the order for attachment, that 
order U aniGcicnt notice to Itaclf that the property 
ordered to he attached ia to be held <n)>ie«£ to the 
further order* of the Court, and it la not neccMary 
that a aeparate formal notice abould he dnvn up. 
Ciissz Lai, t. EraBji Dicmt L L. H-,17 A1L»82 


ATTACHMENT— eoBtisurd. 

2. ATTACHMENT BEFORE JUDGMENT 
— ^cntiNued. 



[L L. B.*21 Bom., 273 


I ll’$ property on the 18th of March, tubjert U) 
three prior attachaenta. ono by / S, uboso plaint 
vaf filrdon the 30th of January, and vho obtained a 
protubitory order on the 13lh and a decree on Iho 
loth of February ( * iccond by 2f S, who fill'd hia 
plaint and obtained * prohibitory onlcr on the SWli 
of January, and obtained a decree on February 2Jnd t 
and a third by JC S, who alu filed hie plaint and 
got a pTobibiUiry order on January 30tli, and a 
decree on February 2Stk for an order fur the aalo 
of the gooda on notice to the other three plalntilfa | 
and the Court ruled Uiat N Sand K S were iiitithd 


company, in hia individual capacity and at manager 
of the company. Uia claim waa piufciicdly againat 
the company, but he did not mahe the company, 
which «a* then in liquidation, a party to the anit. 
Subaequcnily the piaiutiS applied for and obtained 
an order for attachtnent before jndgmeat of the 
coDi{iany’* lietfryet Dhulla. No at thoepp}{. 
caUon or of the order made on it wa* given to tlio 
liquidator. He at once applied to the Court to raiM 
the attachment, contendiug that the Court Lad no 
pow er to attach the property of the ccinpany, whidt 


the property in the cuitody of the law lliat if 
property liavc been attached before judgment, ihtw 
la no need of a lecond attaelimint in the aame tuit 
after judgment. Thattbeworda ''attachment Ufure 
judgment” iji i. 89 of Act VIII of 1859 uiurt to 
read a* equiralcnt to " attachnicnta la pcndicy 
auitia** or. In other wurda, tbe phraao " before jadf* 
tBeut**i»uatbe read a* miiujing "onlil 
ment.” BajcnrscED Hot r. laieacucit'U 
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ATa?ACH]V]:ENT~««/, 

3. ArrACmUiNT before .rUDGAIEKT 

— Con Untied. 

135, Jurisdiction of High Court 

-^Vroperly situ<ito out of jurisdiction.— 'Hha Iliijli 
Court has no power to attacli before judgment a elu- 
fombut’s property situate outside tlio limits of its 
ordinary original civil jurisdictoon.- Nuk Muham- 
-UAU V. ADCJJ.lKAJt ISBAlUn AliAtAA- 

[3 Bom., O. C., 29 

138. 


, Attachment hoforo judg* 

inout, lUiioct of—Civti l^rnoedurc Code C^'lct XI 

o/ is82f M. dsd, -m, .jss, dse. usr, -jss, -iso, .joo. 

— Tlie effect of an attachment of a property under 
the Civil Proecduro Code, whether niado' before 
or after decree, is the same, provided that in the 
former caso a dccrcu is made for the iilaiutiff at 
whose instanco the attachment takes place. Jt<iJ 
Chunder Hop v. Isscr Chundcr ifoy, Hourke, O. C., 
130, referred to. aA^•a Si.voji y dA.vai Lai, 

[I. L. E,, 28 Calc., 631 


137, 


Act XA'III of 


lS-10 — Warrant bp Alofussil Court. — It was compe- 
tent to the Uigh Court, under Act XXllI of 1840, to 
order a waiTant of attachment before judgment issued 
by a lilofussil Court to be executed within the limits 
of the High Court’s ordinary original civil jurisdic- 
tion. In HU Aduailvu . . 0 Bom., A. C., 170 

138, — Civil Procedure 

Code, 1859, s. 81 — Execution of decree — Endorse- 
ment of decree under Act XXIII of 18-10, s. 1 . — 
The words iu s. 81 of Act VIII of 1859, “where 
tho defendaut is about to dispose of this property or 
.any^ part thereof, ” refer only to property within the 
jurisdiction of tho Court where the suit is pending; 
therefore, where an order under tliat section by tho 
First Subordinate Judge of tho 24-Pergunuah3 iu 
respect of property iu Calcutta was sent up to the 
High Court, iu order that it might bo endorsed in 
accordance with tho provisions of s. 1 of Act XXIII 
of 1840, tho High Court refused to endorse it, 
BAiABAit HaiircK v. Soiano . 8 B. L. E., 336 


139, 


Grounds of application — 


Suit not commenced — Civil Procedure Code, 1839, 
s. 81. — lu an application made under s. 81, Act VIII 
of 1859, tho Court must bo satisfied that a removal 
of goods is being made, or about to bo made, with a 
view to evade tho execution of a decree iu a specific 
suit, though it is not necessary that the suit should 
be actually commenced at the time of their removal. 
RAsEtfAnAiN PoDjJAE c. Lkvt . . 2 Hyde, 183 


140. 


Property witlim jurisdic- 


tion — Civil Procedure Code, 1877, s. 183. — The 
words “ auy portion of his pinperty ’’ in the latter 
part of a. 483 of the Code of Civil Procedure, 
1877, mean any portion of the property of tho defen- 
dant which is within the jiu’isdiction of tho Court in 
which the suit is pending. Kedab Nath Dtrir v. 
Seeta Veyana Eana LUchman CHETa?y 

[1 C. L. E, 336 

141, Property not in jurisdiction 

— Civil Procedure Code, 1882, ss. 483, 484. — Under, 
the provisions of.ss. 483 and 484 of the Code of Civil 


( COO ) 

ATTACHMENT — continued. 

2. A'mCHMENT BEFORE JUDGMENT 

— Continued. 

the defendant, which is 
niLui "? r ^ ].'>™diction of tho Court, cannot be 
attached before judgment. ICnisinfASAVri v. Enoee 

[BEE, 8 Mad,, 20 

142. — — Security for eatia faction of 

aocreo—Cicil Procedure Code, 1877, s. 481— 
*ecur(/y —The defendants were, oh tho 10th of March 
1881, called upon, under s, 484 of tho Civil Proce- 
< Hie Code (Act X of 1877), to furnish security for tho 
satisfaction of a decree that the plaintiff might obtain 
against them, or to show cause on the 28th March 
1831 why security should not be furnished. To this 
direction tho order was appended, which is provided 
by tho fonn at tho end of tho Code of Civil Proecduro 
for a provisional attachment tinder s. 484. 'The 
defendants, to avoid tho attachment, gave security on 
tho 12th March 1881 for satisfaction of tho decree, 
and tho attacLinciit ivas not carried out. On the 28th 
March ISSI, they showed cause why security should 
not bo fiiniishcd, but tho Subordinate Judge, as 
security had been furnislied, thouglit the matter was 
at an cud, and tliat ho could not cancel tho security 
bond. Held that tho Subordiimto Judge was wiving; 
the security so given was really not the security ex- 
pressly provided under s. 481, and did not preclude 
the defendants from showing cause why no security 
should bo furnished. Loteiicab v. Loteikab 

[B L. E, 6 Bom,, 643 
143. Grounds for. granting ap- 

plication — Eefendant leavinp jurisdiction to avoid 
or delay process— Civil Procedure Code, 1859, ss. 74, 
75.— Applications under ss. 74 and 75, Act VIII 
of 1859, on tho ground fii'st mentioned in s. 74, must 
show at least that defendant is about to leave tho 
jurisdiction, with a view to avoid process, or to delay 
thoplaiufiffi in tlio prosecution of his suit. Evidence 
sufficient to support this must bo adduced in all cases. 
Teenabaii r. Rajietjtxon - . 2 Hyde, 181 


144. 


Eefendan t 


— — — » ■ ' - - . . c it U/ ** It I, 

leavinp jurisdiction or dealiny with property so as 
to make it unavailable — Ground for arrest of ■ 
debtor.— A creditor is not entitled, merely because he 
has a just demand against his debtor, to move the 
Courts to put in force tlio extraordinary processes of 
arrest or attachmont on mesne process ; he must also 
have good reason to believe that -his debtor is about 
to depart from the jurisdiction of the Court, or to deal 
with his property in such a manner that it will bo 
unavailable for satisfaction of the claim against him, ' 
Goutiebe V . Chabbioe 

[1 N. W., Part 2, 32 : Ed. 1873, 91 

Eefe ndant 


145, 

leaving India — Good cause — Civil Procedure Code, 
1859, ss. 74-8(7. — When it appears primd facie that 
tho defendant is going to leave India with intent 
to remain absent so long that the plaintiff will or 
may be obstructed or delayed in the execution of any 
decree that may bo passed against the defendaut, he 
will bo ordered, unless he show good cause, to find 
security for the amount of the claim and the costs of 
the suit.- And “good cause” must be either (1) 
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ATTACHMENT— con/inuf* 

2. ATfACHilENT BEVOEE JUDOMEKT 
—conimuedt 


ATTACH MENT — uutd^ 

2. ATTACHMENT BEFOBB JUDGMENT 
— concluded^ 


cmbarmss or coerce Lim. Spbkcb’8 Hotel Coal* 
paitt V. AiJDEBSOS . 1 lad. Jup„ N. 2&4 note 
148. - — De/«»dant 


kad BO demise ia t!iig country, and that be uat 
shortly leaving in ius vessel hi the ordinary course 
ot lus buuncss. The Cenrt found the pUmtiifs vrcrc 


JllaA Jur., N, a„ 265 
— Defendant 


credit from the owners fur that purpese. afterwards 
drew bilta on the credit for other purposes. The dc* 
fendant being about to Uave Calcutta, on the appli* 
cation of the plaiatlSe an attachmait order was 
ittucd azainit aim and the prcceedi of the bills in 
tbehan<&of .P's agent.* CaicciTa Docsl^'a Con* 
riilY r. rABSUOBB 

‘ tBo'irke.O.O., 125; Corn i8l 

148. ' 

iTioifep a , . . 

-^Sepau II ■ • . 

tor rijiai ■ 

grautvd an order for personal arrest of the defendant, 
the maitir and part owner, under i. 80 of ActVlIl 
of 18&9. CUAUBIOL f. COITBTOIS . Cor., 123 


V csscl tor repairs done to Ms v cucl and for hire of a 
deeV iu which the vessel bad been. The master 
bclug about to leave the ]urU<Bctlon of the Court 
with his vessel, the plaintiffs, under s. 477 of the 


cause why such STCurity should not be fumishcA Tbo 


that, as the claim was on a contested account which 
cn tbo facu of it was stated, but unsettled, on the 


a person comet on bnsinett to this country, in which 
be has no property or dumicde, and enters into a 
contract with a person to do work in connection with 
that business, and which must be done before he 
leavis the country, and it b known ho intends to 
leave as soon as the work b completed, there is an 
imnlbd iindmtandiu'’ if ♦b« wnrV was Awis on his 


was pending within a week* in terms of s. 479, sneb 
security to be for the amount of the claim. Bbodosx 
C avKDEs Moluc£ r. Dowst 

[I.L.H.,14 Calc., 685 

160. ' —I M DtipMisy (f 

vreperty to dtlap or ohtmtt exeeutton-^ Cmf fro* 
etdnre Vodt, ISS2, $. 4S3.— Before proceeding under 
s. 493©£ tbo Civil Paecduro Code to attach I'roiwrty, 
the Court should bo thoroughly satisfied that the 
defeudaut is really disposing ot his property with 
intent to obstruct or delay the eiccutiou of any 
decree that may be passed against him. bliOSUAB 
SubebObeswab Bot r. Uaeo Gouiks Boss 

[13 a L. R.. 850 


^ CIS of the Code of Civil Procedure, to rinder 
him liable to anrst before judgment, Etebft r. 
Fbeb* . ' • • I. L. R., 8 Mod., 206 


3. ATTACHMENT OF PEBSOK. 


152. 

BOS an ' 

Pfoetdm • 
of IB6i, I 
and oth* 


{ndgnuo. w — . -■! . ■ - 

will piucccd iu the first instance against the persun 
or the pioiwrty of hb judgmcnt'dillcri and by 
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AffiTACHMENT —continued. 

3. ATTACHMENT OF ' PERSON— 

8. 16, Act XXIII of 1861, the Small Cause Court is 
bound to issue execution accM’ding to the nature of 
the application, if made in writing after the passing 
of the decree under s. 207, Act VIII of 1859. 
The Court may, at its discretion, refuse execution 
against the person and property at the same time 
or against the same person when, under s. 13, 
Act XXIII of 1861, or under s. 19, Act XI of 
1865, application for immediate execution is made 
verbally at the time of passing the decree. Davis 
V. MiDDiETOir .... 8 W.'E., 282 

153. ^Execution of 

decree — Deeres for sale of hypothecated property 
and against, judgment-debtor personally— Dxecation 
against judgment-debtor's person -Decree-holder 
entitled to proceed against property or person as he 
might think fit, — VHiere a decree upon a hypothe- 
cation-bond allows satisfaction of the debt from the 
hypothecated property and also from the judgment- 
debtor personally, and contains no condition that 
execution shall first be enforced against the property, 
and where there is no question of fraud being perpe- 
trated on the judgment-debtor, there is no principle 
of equity which prevents the decree-holder from 
enforcing his decree against the judgment-debtor’s 
person or property, whichever he may think best. 
Wali Muhammad v. Tarab Alii J. L, i?., 4 All,} 
^97, explained. Johabi Max v, ?ant JjXlx, 

{X L, E., 9 AIL, 484 

164. Ab soonding 

debtor.— yf^cxe a defendant, against whose person an 
attachment in execution has been issued, absconded, 
a second attachment against his moveable property 
was granted, and the writ of attachment against the 
person was not recaUed. Gbegobt v. Hadjeb 
Essube Coohjee . , 1 Ind. Jur., IN. S., 244 

166. Second application for at- 

tacliment — Discretion of Court. — Meld by Pheab, 
J., that, under the Code of Civil Procedure, 1859, a 
Court was not bound to grant, as a matter of course, 
a second application from a judgment-creditor for 
attachment, but ought always to require him to show 
why the steps previously taken did not lead to a full 
discharge of the debt, and ought not to grant its 
process a second time unless satisfied that the failure 
was not attributable to the -applicant’s own fault. 
ByJHATH PniHOT V. Kbuhva Laui PtrOTir 

[9W.E,527 

156, Discretion of 

Court— Act nil of 1859, s. 231.— In execution of 
a decree, a writ was issued against the defendant, who 
had not any property within the jurisdiction of the 
High Court. The first writ was made returnable in 
a month. Another writ, returnable in the same time, 
was issued, the first not being successful, but the 
defendants were not found. An application for a 
writ returnable in one year was refused. Meld, on 
appeal, per Peacooe, C.Ji, that, although the Judge 
had a discretion to refuse the writ under s. 231, 
Act VHI of 1869, yet the fact that the plaintiff had 
not used the utmost possible diligence was not sufH- 
ejeat ground on which the writ should bo refused. 


ATTACHMEWT-coari-mfe* 

3. ATTACHMENT OF PEESbH— continued 

Per Maophebsoit, P.— The Court had a discretion 
under _s. 221, and ought not to grant the writ 
where it is not satisfied that the parties havq_ used 
every reasonable endeavour to execute former ones 
that have expired ; as the former writs were return- 
able in so short a time, however, in this case the writ 
ought to be granted. NiXTAi Cbakdea Pae v. 
Thaette Das Biswas . 8 B. L. E., 258 not© 

Kaiee CmriTOEB Pato v. Thakbb Das Biswas 

[12W.E.,0. C.,7 

157, Attacliinent and dis- 

charge — Further execution against debtor's pro- 
perty, -After a debtor has been arrested in execution 
of a decree and discharged at the request of the 
creditor, his personal propeiiy may he taken in exe- 
cution under the same , decree. Jamoei Singh Rot 
V. Kazoo Munvul 

[B. li. E., Sup, Vol„ 889 : 9 W, E„ 178 

158. Uon-satisfaotion of decree 

against property of judgment-debtor-RiyAi 
to attach person. — Where a judgment-creditor had 
obtained a writ of attachment against the property 
of his judgment-debtor, but the debtor had no pro- 
perty to the knowledge of the creditor against which 
the attachment could be enforced, — Meld (reversing 
the decision of the Court below) that Re was entitled 
to on order for execution of the decree by attach- 
ment of the person of the debtor. Seton v. Bijohn 

[8 B, L. E, 255 : 17 W. E, 165 

169. — Option of proceeding 

against person or property— Cfoii Procedtire 
Code, 1877, 1882, s. 25i (1859, s. 201)— Execution 
of decree— Ex-parte decree.— Under s. 201 of Act 
VHI of 1859, a judgment-creditor has the option of 
enforcing his decree against the person or property of 
the judgment-debtor, and the fact that such decree is 
an ex-parte one makes no diffei-ence. Raj Chendee 
Roe V. Shajia Sookdabi Debi 

[L X. E, 4 Calc,, 588 

160. — Arrest and discharge of 

debtor — Ee-arrest. — D M, a prisoner for debt, 
having been discharged for non-payment of subsist- 
ence-money, the execution-creditor applied for a rule 
nisi for his re-arrest, or for a new writ. Meld that a 
prisoner, once discharged on non-payment of his sub- 
sistence-money, cannot be re-arrested, nor can a new 
writ be issued against him for tho former debt, and 
that the principle that no man shall be twice vexed on 
the same charge applies here. Per Moegan, J. — 
That there may be a distinction between the words 
“release” and “discharge” in Act VIII of 1859, and 
that the arrest of tho person is not the full satisfac- 
tion here that it is under English law. In the mattee 
OP Dwabkaeaie Mitteb . Bourke, O. C., 108 

16X Ee-arresi — Dis- 

tinction between arrest and imprisonment.— Tlio Code 
of Civil Procedure expressly preserves a distinction be- 
tween aiTcst and imprisonment, and the immunity 
from further process is only generated by actual con- 
finement. A second arrest, therefore, held to bo lemil. 
.CHiNGAiEAyA CHETiy if. Shbbiah . 6 Mad., 84 
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ATTACHMENT-cci/.B^erf. 

3. Al'TACHMKKT OF FEKSON-ecn/miterf. 


[Bourke, O. C., 6d 
- Impriaonment, Period of— 


the f)tU Sevtember 18S3> Impriioemcnt iuid<rs 4S1 


of the (Mei U the liu^t ellowcd fur &d impneon* 
nieiit in cxoculiou of b ticcrcc. OtuiruiiAUOJkS 
OOORSXllVLl, Jo iIlg lMPt.1, KZEiBiXlTU 

[L Ii. IL, 7 Bohl, 431 


[Bourko, O. Ct 423 


ATTACHMENT— 

S. ATTACIIUEXX OP PERSON-tos/.-.m^, 
end «BS examined on ceth •( to the partirutere of 
tbo estete nod diechftrgcd from cuitody. HU rttete 


[X.'L.n^e Motl, X7G 
— Eecreo payable by Joetal* 


BcpenUly for defeutt m the pnymt’Dt of (ach inital* 
tnent. DixiOEia SiuuaseM r. MiLUAsi 

[I, Ik 7 Bom^ 108 

168. Simultaneous execution 

by arrest and attachment of property— 
AUtmft to ttad* yayinenA — A nerrMit c.f ermt 
directra to he istura the }ii(lgsicut>Abtcr> 

notwitheUndieg the pretiuut proccedingt by etUch* 
ment, the Court being eetufira thet the jodgmeoC* 
debtor xrei detennined to erede. if pceiible, the p»y> 
ment of hii debt. Cusna Pevaji r QuuAbnAi 
Kabaveas • . L Ik B.( 7 Bom., 301 

189. — Be^orreet of judgment- 
debtor— Poiree of Covrt (o orretl mUtoul jitltlten. 
— Itlenot withm the compettnee of b Judge to ^reek 
the rc>Aitc»t of e judgmint'dibtor without eoy jKti* 
tioa or itK^ion of the d'trefholdfT t« that (ffoci. 
Soa Bau llcifPU r. BoHuuiootXAu 

115 W. a, 68 

170. - — . . C>nf Prertdere 

Code, J6S9, t. 3Jl-—2{o*‘p<ivmtht of eafed/enoe. 
Money — DteoAorye.— The diechATgo of b judgamU 
debtor before impriwniQcnt on Bccount of the non* 
payment of the tnb«i>tencc>moncy for the debtor it 
no her to the debtor bclcg rc'erreetcO. 5rBSA t*. 
Vs^sATTA . . . I. Ik B., 8 Mad, 21 

171. - Blecharge of debtor— C*n7 

Prec#d«r* Code, 18S2, ». 33Q~Diie\arga of Judg, 
vunl~dtbtor fliTfetfd under rfeeree of JTiyA Conrt— 
JItyit of dittharyt— Intention to lo ajjndtealtd 
(iMofrmt.— A indgmcnt*dcbtor> hanog bera Birtkled 
in ezemtkn of b decree of the lligbConrt in it* Origi* 
ObI CkiI JurUdictiou tad brought before the Court 
undCT the provUioni of k of (ho Code of 

»,f, t.k din'-liirr'Hi on Dm 


«. 33C of tbo Ccnio’ of Cinf I'ncednix. «bb 
entitled to bo diecharged. Ex^rAsrs Pikkeet 

[t Ik B., 8 Mod, 270 
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ATTACHMUNT — continued, 

3. ATTACHMENT OE PBKSON— co»(!!'««e<7. 

A judgment-debtor committed to jail can only be 
discharged under s. 341. In be Qtjabme 

[I. li. B., 8 Mad., 503 

173. Arrest of debtor in execu- 

tion of dQCvee~“Arrest,” Meaning of— Insolvent 
Judgment-debtor — Civil Procedure Code (Act X of 
1882J, s. 349 — “ Arrest,” “ imprisonment,” Meaning 
of — Procedure where two methods of protection are 
open to the debtor. — A judgment-debtor anrstcd in 
execution of a decree for money, who has not, on his 
committal to jail, expressed his intention of applying 
to be declared an iutolvent under Chap. XX of the 
Code of Civil Procedure, is nevertheless entitled during 
his imprisonment to make an application for that 
purpose ; and the Court may, under s. 349, pend- 
ing the hearing of such application, release him on 
his finding security to appear when called upon. The 
word “ arrest ” in s. 349 should be read as mean- 
ing “ under detention ” or “ detained in custody,” 
Where the Legislature has provided two methods by 
which a debtor can obtain protection from arrest or 
other serious consequences, and if one of those 
methods, in any particular case, turns out to be more 
favourable to the debtor than the other, the Courts 
will not deprive him of that advantage. In the 
siattbb OE Hastie . . I. L. K., 'll Calc., 451 i 

174. Civil Procedure 

Code (lS82j, ss, 341 and 642 — ^Execution of 
decret — Arrest of pleader while acting in his pro- 
fessional capacity — Pisoharge — Re-arrest, — Under 
s. 341 of the Code of Civil Procedure, the immunity 
of a judgment-debtor from a second arrest depends, 
not only upon his having been arrested, bub upon 
his having been imprisoned under bhe arrest. Eajen- 
DBO Nabain Kot V. Chundeb Mohtjn Misseb 

[^1. 1j. B., 23 Oalc., 123 

175. Civil Procedure j 

Code, s. 349 — Court, Potcer of, to release Judgment- 
debtor after he is imprisoned — “Arrest” and 

“ imprisonment. ” — “ Arrest,” as used in s. 349 
of the Civil Procedure Code (Act XIV of 1882), does 
not include “imprisonment.” Therefore the power, 
conferred on the Court uuder that section to release a 
judgment-debtor arrested in execution of a decree on 
security being given by him ceases after he has been 
imprisoned or put into jail. In the matter of Sastie, 

I. L. R., 11 Calc., 45 1, fesented from. In re Quarme, 

I. L. R., 8 Mad., 503, followed. Mahomed Hhsen 
r. Eadhi , . . I. li. B., 12 Bom., 46 

176. — —Insolvency — 

Civil Procedure Code, 1882, ss. 336, 337 — Act VI of 
1888 —Pebt not in schedule — Execution' of decree 
obtained against insolvent for such debt — Scheauled 
debts. — A person who has taken the benefit of the 
insolvent sections of the Civil Procedure Code, and 
who is undischarged, but has not inserted in his 
schedule a debt for which a decree is subsequently 
obtained, is not protected from arrest in execution of 
such decree, merely because his property is in the 
hands of the Receiver in insolvency. Such a person 
is liable to arrest under the circumstances and in 
accordance with the prcccdure provided for by the 


ATTACBMESTT — continued, 

3, ATTACHMENT OP Pm&OE— concluded. 

Civil Procedure Code Amendment Act (VI of 1888), 
Panna Laeci' V. Kanhaiya Laie - 

[I. L, B., 16 Calc,, 85 

177 , —- — "Warrarit of aweat-Impri- 

sonment in jail other than that named in warrant — 
Release — Civil Procedure Code (Act XIV of 1882 J, 
ss. 336, 337, — ^A Sheriff’s officer, of Ms own motion, 
delivered over to the officer in charge of the Alipore. 
Jail a judgment-debtor who had been duly commit- 
ted to the Presidency Jail. Meld that the imprison- 
ment was unlawful j that the delivery over to the 
officei- iu charge of the Alipore Jail amounted to a" 
release ; and that the prisoner was entitled, therefore,, 
to he discharged. Shamsonessa BEauit v. Love 

[1. L. B., 11 Calc., 527 

178, Be-arreat of debtor under 

same decree — Release on recognizance — Sur- 
render under recognizance — Recognizance, Expiry 
of — Arrest, Fresh application for — Civil Procedure 
Code (Act XIV of 1882), ss. 239, 241, 341, 349, 
357 — Writ of attachment — Criminal Procedure 
Code ( Act X of 1882), s. 491. — E judgment-debtor, 
once arrested and imprisoned in execution of a de- 
cree cannot, under the Civil Procedure Code, be again 
an-csted under a fresh writ of attachment on the 

. same decree. Secbetaby op State pob India in 
C oDNcm r. Judah . . I. L. E., 12 Calc., 652. ‘ 

179, Arrest in execu- 

tion of decree — Civil Procedure Code (Act XIV of 

\ 1882), s. 341 — Insolvency proceedings — Protection, 
order, Withdrawal of. — ^The Civil .Procedure Code 
contemplates as immaterial the cmcumstances under 
which a judgment-debtor imprisoned in execution 
of a decree obtains his release from prison, and 
there is no power in the Court to order the arrest 
of such judgment-debtor a second time under the 
same deci'ee. The Secretary of State for India 
in Council v. Judah, I. P. R., 12 Calc., 652, 
followed. In the matteb op 'Boeyb Chand Dutt 
[I. L. B., 20 Calc., 874: 

180, Arrest of purdah-nashiu 

lady — Entering zenana — Civil Procedure Code 
( Act X of 1877 ), s. 336. — It is not necessary that 
a special order of Court should be made, empowering 
an officer authorized to arrest a purdah-nashin lady 
to enter the zenana of the house in which she resides. 
Under s. 336 of the' Civil Procedure Code, if the 
officer is able to enter the house, he may break into 
any room in the house, including the zenana, in order 
to effect the arrest. Kadujibinbb Dosseb v. Koy- 
HASHEAMINEB DOSSEE 

[I, L. B., 7 Calc., 19 : 9 C. L. E„ 25 

See Doobga Chubn Mittee v. Hubee Mohun 
Gooho 17 -W. E., 86 

181, ' Married -woman— 

sonment for debt. — Married women, against whom 
personal decrees for debt have been made, are ngt 
exempt from arrest or imprisonment in execution of 
such decrees under the Code of Civil Procedur^ 
Lakshmana V. NuEDAiniA . i I/. B,, 9 Mad., 89 
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ATTACHMtlNT — coniinvtd. 

4. MODE OP ATTACHMENT AND lEEEQTJ- 
liAEIlIES IN ATTACHMENT. 

182. Attachment without sale 

in execution o/ tfeeree.— 'Under the C'<de of 
Chil Pneedure, property tQ%y be sltached wilh-nt- 
viev to immediate tale. Sasooi Psosin McLuez 
e. HJlcnjiBfDt SiKOH Dooocn 

[10 B. lu E.. 214 ; 17 W. B., 239 
14 Moore’s L A., 629 


[I Byde. 168 : 1 lad. Jur., 0. 8.. 125 

134. Attachment of debts— 

IFrttlen n<fire--^inl Procedure Codei 1139, t 236,— 
Wtien the property to be attached coniUta debt*, a 
written notice of attaebment li ncccuary under 
a. 238, Act VIII of 18&9. Until the debtor receim 
inch notice, he ii bound to pay the am-iunt of bu 


}. LxtcEUBsrnT Dooiob 

£7 W, Ih, 10 

186. — ■ Proclamation of sale. Issue 

of— Cttil Preeerfure Code, 1859, e. 285—Propertjf 
*ol in ysnedicrtcA.— Where an attachment !t made 
nsdrt* r. S83, Aet VllJ ot 1859, tis calf fartbee 


decree before ^ ^roe bad been »ent to it for eie« 
coUm ntiatee the lubecqacstly made of that 
property, ae not being made io ttrict obaorrance 
of the procedure preecrlbod by a. 2SS of ActVIlI 
of 18t9. SnoncTOOLiB Mtnviu c. Gooboo Cstrin 
Dabs 8W, IL.,310 

187. — Bale of shares of sarntn-. 
dari hypotheoated by leseoe for arrears of 
rent.— Where the aharca of a lamindari b>p<>tl>c« 
cated by the icaice arc to be a Id to rccorcr arrears cf 
rent due ta the Court of Wards, nq^ attscbmmt it 
ncccuary, and the CuUcctor has no p->wcr to attach 
the property prcTloua to aale. Jossaarn .Siaorr, 
GOP1I.I.1U, .... law. It, 173 

188. . Bstatos paying revenue to 

Qovernment— Cifit Pro«d«r« Code, 1859, $. 213. 
^In attaching an catate paying revenue to Got* 
rnmeat. the attaching cr^itor must, in addition 
to the Infonaation required by the lit clausa of 


ATTACHMIHrr>-C9atiawi. 

MODE OP ATTACHMENT AND ffiEEQU* 
LAB1T1E3 IN ATTACHMENT-eontiaued. 

213, Act VIII of 1859. in respect of ordinary 
immoreable pr perty, give also the special informs* 
tisn indiated in the latter clause of that section, 
that section being cumulative in rsp^ct of estates 
paying nrenne to Ooverument. AJOoninrA Doss 
SBEO pEBBlIDH SlZ3H . . 11 W.^ 176 

189. ' — . Notice of at* 

taeinent—Ciril Froeedvre Code, JS5P e 213.— 
The intention of t. 213. Act VIII of 18S9. la that 
the description in a nctice of attachment ahoul 
be auffieient to identify tbs property i and in the caa'^ 
of an catate paying revenne to Oovrmmcnt. thate 
there ah uid be a apeeificatisn of the revenue. Lice 
E autvMonxsa Diss • . 12W.B.,488 

Doxbaj MaiiTAn CarsB c. BoBDoiEiTB Mnrr* 
non 18W.31.,411 

100. -■ ■ ■ — Noliee cf at. 

tteimeal—Cttfl Procedure Code, 1859, i, 213.— 
Where a pr'perty was described as a lakhiraj tank 
with four banka, the boundaries cf which were given, 
the identification aas held to be fully made out. 
Dnsaaa Mamas Carxp r. BrsosasATw Mricnnt 
I18W.B.,4U 

191. — — Dseres direetlDg sale of 


to sell A’t pr-prrty, sod pr-eecdi againit B’t, and 
canuct realize hia decree thertfrm, he basnet I'lthia 
right to attach and sell ,l’i propertv. STirnixsos 
r. UsKOiia D039ZB . . .0 W. B., Mis., 18 


[I,!,.!!.. 21 Calm, 86 
. Attachment ofpropertyln 


pursuant to a. 243, even If the Judge’s precept 
xorbUa such attachment. So tar as the property 
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ATTAOBMENT—coiUinued. 

MODE OF ATTACHMENT AND IRREGU- 

L.VRITIES IN ATTACHSIENT— co)»<niw6rf. 

sought to bo attached is moveable, if iu tho bauds of 
tbo Judge or the Judge’s Court, it must bo attached 
in the mode prescribed by the first part of Act VIII 
of 1859, 8. 239, and a notice so scut to the Judge 
is an effectual attachment of such moveable property, 
although it is refused by tho Judge, whose re- 
fusal to receive tho notice cannot make that no 
attachment which would otherwise bo a good attach- 
ment. Ik the SIATTEtt OP TEE PETITION OP TEIE 
& Co. Teil & Co. V, jVddool Hie . 19 W. H., 37 

194. Attaolunont and. sale of 

mortgage-bond— Cjfi7 Procedure Oede, 1SS2, 
as. 268, 274 — Lien of purchaser on mortgaged pro- 
perty after attachment under s. 263 . — In execution 
of a decree obtamed by them against J and If, the 
plaintiffs attached a decree obtained by J and jlf 
against P, and on tho allegation that J and M, m 
order to avoid tho consequence of this attachment, 
executed a benami conveyance of their interest under 
tho attached decree to B and P, and afterwards with 
the same object took in adjustment and satisfaction 
of that decree two bonds iu favour of B and J, re- 
spectively, by which inuuovcablo property was pledged 
as collateral security, the plaintiffs attached these two 
bonds by prohibitory order, under s. 268 of the 
Civil Procedure Code, and purchased them at tho sale 
in execution of their decree. In a suit on the bonds 
against D, as tho prmcipal defendant with J, M, B, 
P, B, and I joined as parties , — Held that tho plain- 
tiffs were entitled to enforce tho lien created by tho 
bonds against tho immoveable property specified in 
them, notwithstanding that no attachment had been 
made in accordance with tho provisions of s. 274 
of the Code j a debt secured by a mortgage lien on im- 
moveable property not being “immoveable property” 
within the meaning of that section. Debekdea 
TC mfA-n. Manbee V. Rtrp Dale Dass 

[I. L. R, 12 Calc., 648 

196. Civil Procedure 

Code, S.274, cl. (cj — Bights of purchaser of mart- 
gage-hond at sale in execution of decree . — ^IThere a 
person at an execution-sale purchases a mortgage-bond 
under which certain immoveable property is given as 
collateral security for an advance, the fact t^t he 
has not attached under s. 274 of tho Code will not 
affect his right to have the coUateral security enforced 
by the sale of the properties mortgaged. Kasinath 
Das t’. Sabasiv Patnaik 

[L li. R, 20 Calc., 806 

196. : — Civil Procedure 

Code (1882J, ss. 268 and 274— Attachment of mort- 
gage-delt — Sale under irregular attachment — Suit 
by purchaser on mortgage . — ^The plaintiff sued to 
recover prmcipal and interest due on a mortgage. 
He claimed title as purchaser at a Court sale held in 
execution of a decree against the mortgagee. It ap- 
peared that there had been no attachment under Civil 
Procedure Code, s. 274, but under s. 268 puly. Seld 
that the purchase by the plaintiff was not invalid by 
reason of the last-mentioned circumstance, and that 
the plaintiff was entitled to recover as against the 
property, Bebendra Kumar Mandel v. Bup Ball 
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4. hlUHE OF A'JTACHMENT AND IRREGU- 
LARITIES IN AaTACHMENT-co»!!i»««d. 


Bass, I, L. B., 12 Calc., 546, and Kasinath Bas v. 
Sadasiv Patnaik, I, L. B.,20 Calc., S05, referred to. 
MuKurPA Naik V. Subeamanu Aiian 

[L L. R, 18 ATad., 437 


' j ^ Sale of mort- 

gage-debt in execution of a decree against mortgage 
— Sale carrying with it security without attaching 
mortgaged property— Civil Procedure Code (1882), 
s. 274 . — ^The sale of a mortgage-debt described as 
such in execution of a decree carries with it the 
security without attacliing tho mortgaged property 
under s. 274 of the Civil Procedure Code. Bebendra 
Kumar ATandel v. Bup Ball Bass, I. B. B., 12 Calc., 
546, and Appasami v. Scott, L B. B., 9 Mad., 5 
(p. 7, per Tueneb, J.), followed. Baedet Dhakebp 
Mabvadi r. Ramceakdea Baetakt Keekaeki 

[1. 1,. R, 19 Bom., 121 


198. r Civil Procedure 

Code — Bights and interests of mortgagee out of 
possession . — Where the rights and interests under 
his mortgage of a mortgagee out of possession are 
tached in execution of a decree, the procedure by 
which such attachment must be effected is that 
prescribed by s. 268 of the Code of Civil Procedure 
S. 274 of the Code cannot be applied in such a case. 
Kaeui-en-nissa V. Phee Chakd 

[LB.R, 16 AIL, 134 


199. Sale in execu- 

tion held in pursuance of an attachment irregularly 
made — Civil Procedure Code, ss. 268 and 274 — 
Bights of auction-purchaser. — Meld that a sale of 
the mortgagee’s rights under a mortgage duly held 
and con&med was effectual to pass the mortgagee’s 
rights to the auction-purchaser, even though the 
attachment subsequent to which such sale was held 
might have been made under a ivrong section of the 
Code of Civil Procedure. Bal Krishna v. Masuma 
Bibi, I. B. B., 5 All., 142 : B. B., 9 B A., 182, Maha- 
deo Bubey v. Bhola Nath Bichit, B B. B., 5 All., 
86', Bam Chand v. Pitam Mai, B B. B., 10 All., 
506, and Karim-un-nissa v. Phul Chand, I. B. B., 
15 All., 134, refen-ed to. Sheo Chaean Lae v. 
Seed Sewak Singh . I. L. K., 18 AIL, 469 

/ 

200. Irregularity in attachment 

— Beng. Beg. VII of 1825, s. 7 — Omission to 
require security . — An attachment made under Bengal 
Regulation VII of 1825, without first requiring 
security as directed by s. 7 of that Regulation, 
was held to have been irregularly made, but the 
hregularity was not one which affected the jurisdic- 
tion of the Court or made the attachment void. 
Khodajaninissa V . Stevens . 20 W . E., 433 


201, Civil Proce- 

dure Code, 1859, s. 239— Immaterial injury.— Ka 
attachment of immoveable property is not voidable, 
merely because all the forms prescribed in s. 239, 
Code of Civil Procedure, have not been followed 
when the irregularities complained of are^ immateria 
and not productive of any substantial injury to th 
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attachment — eo nftnued. 

*. MODE OF ATTACHMEKT AKD IBREQD. 

LARITIES IN ATTAClIilENT— 
person who objects to the proceedings. Eoobihes 
DASSI r. BBITBITN hlOnUTEE Dasbi 

[8 W. E., MIb., 62 

202 . ■ AllaeifottU of 

more property than is Meettary, — Where the detree- 
holdcr wantonly attached more property than was 
necessary for the discharge of his claimi the Conrt 
may order sequestration of Only a portion of the 
property attached. PuBSOinM Doss r. Ooset 
N anAiN hlOLt . . 1 Agra, hits., 3 

203,^ Ineorretl de- 

tcriptton of property eeuyht to le aitafhed—Sale 
iH executton of decree — iSuisejaent purehau of tame 
property underadeeree yor/iM-eijip/ioa — Ci'rtt Pro- 
cedure Code, *. 27d.— In execution of a simple 


%hc plaintiffs (wlie were in poescsslon) sned for a 


could' nc^ be held to here purchssed those mnafi 
interests, and the titlo of the plaintiffs under their 
pre-emptire decree of December ISSS must preiaiU 
Habod Lal SisOQ r. Metuauun Raza Esau 

CX.i:..R,13AIL»Z29 

204. — — Mlackmenl of 


By an order of attachment issued, at the plain- 
tiff’s instance, by the Bhusaral Court to the 
defendant's disbursing officer at Nsgporc, a moiety 
of pay haring been withheld by ilut officer, the 
defeu^nt appiied to the BbnsaTal Court to cancel 
the oreUr, runteuiUng that it was Illegal, at neither 
he nor Lis diabursmg efficer resided at BbuMral. 
Onrefenneototho High Court,— iTr/d tliat the order 
of attachment was ultra circs, as niilhrr the defen- 
dant nor hit dUborting officer riiidcd witlun the 
jurisdiction of the Bbusaial Court. The proper 
pniccduro was to scud tbo decree of the Bhuiar^ 
Court for execution to Kagporc, where the litbarMng 
officer nslded and the defendant’s ]wy waa*atailahU 


ATTACHMENT— ^osfiNurd. 

4. MODE OP ATTACHMENT AND lEBEQD. 

liARITIES IN ATTACHMENT— cea/iawd. 
for satiifactloa of tho deere«. Bueno Jaisau r. 
RABEBUiiieA ViTiiAB . I, Ii. B., 12 Bom., 44 
GopAS c. Latit . Z. Ik B., 12 Bom., 45 note 
206. - ■ Attachment 

lef ore judgment — 7eDn<nolto» of allaektne»t~Sale 
tn execution — Materxat irrrgularyly in pulliiKiny 
or eondeteting tale utthoul ailachmetii — TFaieer— 


orders for attachment of scTcral homes and pro- 
Buses belonging to defendant, and such attachment 
was made. The suit was dismissed, but eientually 


to the confirmation the sale, urging that the 
property sold was never attached id execntlon of 
(he decree, and the atUchment prancus to indgi^t 
waa in&nctuom, beeame afterwards tha daim wu 
drsmUiod by the Conrt of first Lutaneo t that there 
had been several other iirenlantieiin pnhhshing and 
conducting the sale ; and that, owing to the itregnlar- 
itiee, projmy bad been sold at a gttasly ina^uata 
pnee, causing substantial injury. The Subordi- 
nate fudge, oicrmling tho objections, oonfinned the 
sale. On appeal by the judgment-debtor,— ZTefi/, 
following ilahadro Dubey v. SAola Ifath DtchU, 
I. L. S^SAll., Sfi,that aregularly perfect^ attach- 
moot is an essential preliminary to sales in cxc- 
rolKu of decrees for money i and where there hat 
been no such attachment, uy sale that may haic 
lahen plate is not simply voidable, but d» facto voiih 
and may bo set aride wiUioBt any inquiry as to sub- 
staslisl injury bcuig sustained by tho jud^rnt- 
debtor for want of a valid attachment] and that 
an attachment before judgment, like a temporary 
mjonction, becomes funciut oJJieio as soon as the 
suit tenninatea lurther, that the phrase "a 
material irregularity in pnblishmg or conduct- 
ing'’ m the first paragraph of a 311 of the Cods 
of Civil Tioccdure should be hbcrally construed, 
and that absence of attachment of property at the 
timo of sale thereof b "a material irregularity,*' 
attachment being tho first step which a Court in 
executing a simple moncy-decrce has to take to 
BSMrt »t* authority to bnag property to compul- 
sory sale. Rax CnA^'S r. Pitax Mal 

[L Ik B., 10 AIL, 600 

200. ■ CitilFrocedure 

Code. et. SaS. Zi2^0£ieial Trutiedt Act (XVll 
qT JSftfJ— f’lii/ie offetr—Mlaehmtnt hy noliee.-^ 
A dccne against a married woman jiroi id^ that the 
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A'r'rAOHM33NT-oo;,h-»«f<;, 

•4. ilODE OP A'rrACIIMENT AND IREEQU. 

LAlilTIKS IN ATl'ACILMENT-tfOHAHiitfrf. 
.iiHtJtitifc duo UHiliT it sliould bo payobio out of the 
aop vrato catalo of tlio judgiHonl.iIcbtir. Tlio juilj?- 
nunt-ilcbtir wtia cnlitioU to ii Ufo-iiitorcht in cortain 
trust funds under a silUrmcut of \yliicl; tho Oilkial 
Tniatco was thu tnutco. Tiiu ilocni'-li'ddor-jirocccdcd 
to ixi cute Ids decree agsviust the life-interest of the 
judiiiuent-dcbtcr by m.tico to the Oilicial Trustee 
under s. 27U of the Ciulo of Civil Pn ccdure; but 
there were no funds in thi> hiUids of tlio Oilicial 
Trustee which would have been attachable under 
s. 2i>S. The dccree-h' Idcr now applied that the lifc- 
intcrcbt inijiiit be s Id. Itrld that tho interest of 
the jinhinunt-debUr was not validiy attachcil. 
Semhje — Tho Oilicial Trustee is a public otUccr 
within the moaning: of «, 'J of tho Civil Procedure 
Code. Aucooi. L-vteuv r. DotTTiir, 

[Lli.!!,, 12 Mad, 250 

207. — - Atlachment of 

isqui/u of n’lfcinptttjn — CiVi'f rroccduro Coda flSSQJ, 
at. 2t)G and 37-1 — Transfer of Property Act of 
ISitSJt i. CO , — Thu esjuity of redemption of the mort- 
guj-cr is immavcablo property, and is, as such, liable 
to be attached and sold in execution of a decree under 
s. 2G6 of tho Civil Procedure Code (Act XIV of 
18S2). Its nttachuicnt can bo effected under e. 27-4 
of the C<ide by an order prohibiting tho judgment- 
debtor fnw dealing with it in any way and all 
pcrs.us fr m receiving it, such order being prcclaimcd 
and ii' tified as therein directed. PajusEifAil IlAJitAli 
0 . OoviiT) G.vxesu Pouo.VTrbnc.\.a 

p:,L.H.,21Bom., 226 

208. — Attachment of 

money in handt of Jteceicer — Attachment made 
xcUheat sanction of Court — Civil Procedure Code 
C18S3), s, 272, — An attachment of money in tho 
hands of the Receiver made without previous per- 
missi u or sanction of tho Court for such attachment 
is improper and irrcgnhir, and tho Court will refuse 
to recognize it. Kahn v. Alii Jfahomed llaji 
Umnr, I, L. P,, 16 Bom,, 677, followed- JtAHOiiiiED 
ZOHDEnDDEEK C, JlAUOilMED NOOBOOPDEBN 

[I. L. K., 21 Calc., 85 

209. Attachment 

for arrears of rent — Kotice of attachment before 
portion of arrears became due, — Where property was 
attached for arrears of rent,- -iZeW that the attach- 
ment Was not vitiated by the circumstance that notice 
of the attachment was given before a portion of tho 
arrears claimed had become due. KiitAiA Nayak v, 
RangaEae .... 1 IVTad., 24 

210. — — — Copy of order 

for attachment not— fixed in Collector's office - Civil 
Procedure Code, s, 274— Copy of order for attach- 
ment not fixed up in Collector’s office,— In execn- 
tion of a ni'-ney-dccree, an order was issued, under 
3. 274 of tho Civil ftocednre Code, for the at- 
tachment of property which was tho joint ancestral 
estate of tho judgment-debtor and his father. A copy 
of this order was not fixed up in the office of the 
Collector of the district in which the land was situate, 
as required by a. 274. Seld that, though the defect 


A TT A CHdiTT^NT — con tin ued. 


i. JIODE OP ATTACHMENT AND IRREQD- 
LARITIES IN ATTACHMENT -cojwfaded. 


ui tho matuier in which the attachment was made 
might render tho att.achment iueffcctu.al for tho 
purpose of voiding alicn.ations made, the attachment 
was- effectual against the judgment-debtor, and the 
defect did not afford a ground for declaring the 
cxccntinn proceedings ineffectual. Rai Baieisuen o, 
R.U SiTA K.iit . . . I. L. it, 7 AIL, 731 


6. PRIORITY OF ATTACHMENT. 

211. Queatioa of priority 

of atfcachmont — Attachment under decree of 
lliyh Court of property already attached under 
decree of Small Cause Court — Claim to attached 
property, by what Court to be decided— Civil 
Procedure Code ( 1882), s, 272 , — ^In execution of a 
decree obtained in tho High Court, the plaintiffs, on 
tho 22nd of March 1895, attached certain property 
of tho defcmiauf, which, however, had been already 
attached on the 22nd of February 1895 by ono ll, 
who had obtained a decree against defendant in tho 
Court of Small Causes. The plaintiffs' attachment 
was tlicrefore effected under s. 272 of tho Civil 
Pr ccdure Code (Act XIV of 1882) by a notice 
addressed by tho Prothouotary of tho High Court 
to tho Registmr of the Small Cause Court. Tho 
claimant was mortgagee in possession, and tho defen- 
dants were his tenants. On the 26tb February he 
had lodged a claim iu tho Small Cause Court to the 
said property as mortgagee in possession, and on the 
25th March 1895 a consent order was passed by 
the Chief Judge of that Court directing that .S’s 
attachment should stand subject to tho claimant's 
claim. On tho 22ad April 1895, tho claimant applied 
to the Chief Judge of tho Small Cause Court to issue 
a notice to tho plaintiffs in this suit, under s. 272 of 
the Civil Procedure Code, to determine the question 
of priority of claim to tho attached property between 
him and the plaintiffs. His application was refused, 
the Chief Judge being of opinion that ho could not 
interfere in a High Court suit. The claimant then filed 
his claim m tho H igb Court, and took out this summons 
to remove the plaintiffs' attachment. BTeld that, under 
8. 273 of tho Civil Procedure Code, the Small Cause 
Court was the only Court to decide the question of 
priority between the claimant and the plaintiffs. J EY- 
NABAYAN MEGHEAJ' V. ISilAIE KtJBIMA 

[L li. E., 19 Bom,, 710 

6. ALIENATION DURINO ATTACHMENT. 

212. Efifeot on. alienation of set- 

ting aside ex-parte decree — Civil Procedure 
Code, s, 240 — Validity of attachment — Kx-parte 
decree , — ^The effect of granting an application under 
s. 119 of Act VIII of 1859 is to declare that there 
has not been yet a valid decree in the suit, and 
thereby any attachment that has issued in execution of 
the decree which has been set aside becomes mvaiiu. 

A obtained a decree ex-parte against B, 
belonging to B was attached in execution. 
under attachment, B sold the property to C, After- 
wai’ds B applied for and obtained an order, under 
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e. ALIENATION DUBINO ATTACHirENT 
—^onltnued. 

1. 119 of Act VIII of 1859> to set atide A’t dccn« and 
for a new trial. Seld that Ct purchaae waa not nail 
and void andex $, 240 of Act VIII of 1859. I.an* 
JioXT NAsixiir r. Tiaeiaair 

[1B.L.E., AC.,71 

JtroavT Nanus c. Toolbzz Biu 

pO W. IL, 60 

213, Incumbrance pending at* 

tachment-— e/" purcAater at mfe at lufiiace 
tecend aUachins creditor. — The purchaaer of the 
nght, titUi and interest of a iudgmeDt>debtcr in 
certam ImmoTcable property at an auetion>uIe which 
took place at the instance of a second attaching 
creditor wai held to take the property cabject to 


ATTAuahmNT— coB<>»e«d» 

& ALIENATION DUBINQ ATTACHJIENT 

attached before jadgiaent, during the continuance of 
the attachment, U viid ae agaiost all claimt cnLrcc- 
able tmder the attachment. The (Cect of an attach* 
ment of a property under the Civil Fnccdore Cede, 
whether made before cr after decree, is the same, 
provided that in the fenner case a decree is made for 
the plaintiff at wheae liutance the attachment takce 
place. Saj CAvitder Soy v. Iittr CAuidtr Scy, 
Dcuriti O. Ci, 139, referred to. Oa>u Sisoir r. 
Jisa Li£ . , L Ifc Bn ^ CaL, 531 

1117. EiTeetofremoTal of attach- 

ment— .Freevrioa sfriick rJP from laehtt cf decrtt’ 
Ao/efer.— Certain property was attached in exicuU.a 


^OBtr Fsms SiBc r. OiNiia Buii 

[9 B. L. B., 180 j 18 W. E., 279 


, S ; . . • -a* 

the attaching creditor or penoni who may acqoire 
righU under or through the attachment, and not 
as aguort the whole world. Akasoo Lain Dies 
r. BasiuKonaH Snaw 

12 B. L. B., r. B, 40 : U W. a, O. C, 1 
Same case affirmed in the Privy Conned Anew 
liiL Dass e. Jullosbub Suaw 

pO a Is. BL, 134 : 17 W. B.., 313: 

14 htoore’a L A., M3 
liau Coasas Lat r. JuiTir Sauer 

p2 a la a, 413 note: 14 W.a,S5 
Baucoztrirs c. Baiuuz Baas . 13 W. a, 134 


ated hae been attached. 


When a private abenaUen of 


p.aa,2o'AiL,4ai 

• — ' ' ' — Alitnafiom 

rferiey o«aeAoicn<— Cio/ Frvctdur* Code (Afi XIV 
«. dSJ. m. 4SS. 4B6, 4S7. 4SS. dS9. 
•w, yrSr— Any priraU aliecalten of a preperty 


the pahibitioD against alKiialii.B ef ptcpirty undir 
atlaconcst arcidtruch alicnatioa csly as agamittbe 
ezecuUcs*crcditc-r cr pertone entitled to claim under 
liioL A conrryance ciecated by (he judgmcDt>debtor 


title willowy date tna any lobs^uiot attachment 
which he may obtain. Pcddouosu Doeszi r. Bor 
lluTBoosasaTn Chowsbbt 

pa a a B^ 411 : 20 w, a, 133 

OO05JS88T7B EOOSWJlB t. LCCBBtE NaUlIB 

SuroQ . . . 20 W. a, 418 

Atoxoist Dosses r. Cbowdbbt Juxiitri-so][ 

Mbujcs . . . . 25 W. a, 613 

Quwre— Would this dccukn apply where the dilay 
wae eaosod by the drcree-h.ldcr'a v^llngness t ^ giro 
hia debUx cv cry indulgence and every epp rrnuity of 
rtpajing the dd.tf Oee y«rQtOTEii.d IxoruEET 
Kosb r. Lbcbbbx Stxoa . 24 W. a, 50 

218. - <if 

aiandonmeet ^ etlaetmea/.— A deed of aheoaU n of 
certain pr« prrty made pending anattachmuntif the 
piepcrty was held net to bccume valid by ritajn cf 
the mnoval of the attacbmrnt. It decs lutfilLw, 
bocauae aubsrqucnt appheatkne fer attachment are 
mf-ia bya dccr,e*hblJLr, that the cxiginal cue is aban- 
doned. Dami UiJiiiAx Ciuxo Buuncx r. 
Stsxobotxs Domes 

(12 a la a. 414 cote : 16 W. a, 223 
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6. ALIENATION DUllING ATTACHMENT 
— continued, 

219, —— — — Cioil Procedure 

Code C1S82J, e. 273 — dismissal for an application 
for execution— Attachment of a decree— Execution 
of attached decree. — Tho holdei' o£ a decree dated 
1886 applied to execute it, but his application was 
dismissed in March 1887 on tho gi-ouud that “no 
further steps had been taken.” It did not appear 
that any notice was given to him before tho order of 
dismissal was made. Nevertheless tho decree-holder 
proceeded to execute a decree of the judgment-debtor 
attached by him and brought to sale certain property 
which was in question in tho present suit, and it was 
purchased bond Jlde by tho present defeudaut, who 
obtained a sale certilicato from tho Court. Tho 
present plaintiff chiimcd as assignee from tlio holder 
of tho attached decree to execute it against tho same 
land, and now sued for a declaration that it uns liable 
to bo brought to sale by liim, and that tho defendant's 
purcliaso u-as void as against him. Held (1) that 
under the circumstances of tho case the attachment iu 
execution of tho decree of 1885 was subsisting at the 
time of tho purchaso by tho defendant; (2) that a 
judgment-creditor who attaches a decree is competent 
to execute it. EANoasAiii CnnxTi r. PuEiASAan 
MtJDAU . . . L L, B., 17 Mad., 68 


220. — Termination of 

attachment by abandonment. — Tho plaintiff had an 
attachment against ca-taiu property. Owing to his 
not filing a necessary affidavit, the execution petition 
was struck off. Subsequently ho applied for the sMe 
of the property, and tho Court du-ected a fresh at- 
tachment to issue. It was held that these facts did 
not amount to an abandonment of tho first attachment 
by tho plaintiff. Seintvasa Sastbial u, Sami Kau 
[L L. B-, 17 Mad., 180 


22L Assiynment of 

decree — Second attachment by assiynee — Presump- 
tion as to cessation of prior attachment. — If at tho 
date of the assignment of a decree tho judgment- 
debtor's property is afready under attachment, in exe- 
cution of such decree, it is not necessai'y for the as- 
signee of the decree to apply for a fresh attachment. 
When cither the decree-holder or his assignee applies to 
have attachment under tho decree of property which 
has been previously attached under the decree, it lies 
upon the decree-holder or tho assignee of the decree 
as the case may be, if the question is raised, to show 
that the second application was unnecessary by reason 
of the first attachment being still subsisting. Fail- 
ing such evidence, a Court may presume that the 
prior attachment had ceased befoi'O the application 
for a second attachment Was made. Pttddomonee 
Possee V. Muthoora Nath Chotedhryt 12 P. E. E.j 
dll, referred to. Habiz Stoeman v. ABDTTEtAH 

[L L, E., 16 AIL, 133 


222. 0 ir cumst an- 

ces shotoiny expiry of attachment, — An attachment, 
which had, at one time, prohibited alienation of the 
property, and on which the plaintiffs relied" as 
having rendered the mortgage invalid, was held under 
the circumstances to have been no longer in operation 
at the time when the mortgage was executed, and the 


ATTACHMENT — continued. 

6. ALIENATION DCEING ATTACHMENT 
— Continued, 

mortgage was upheld., Mahomed Mozttebeb 
H ossEuf V. KianoBi Mohhn Kob 

[T. L. E,, 22 Calc., 909 
L. E., 22 L A,, 129 

223. Order releasing 

property from attachment— Subsequent decree es- 
tablishing attaching creditor's right to attached 
properly— Mortgage of attached property between 
release and subsequent decree — Code of Civil Pro- 
cedure ( 1882 J, SS.276, 280, and 233, — A decree-holder 
attached tho property of certaui of the defeudauts, 
who then obtaiued an order of release under s. 280 of 
the Code of Civil Procedure, and subsequently mort- 
gaged tho property, Tho attaching creditor there- 
upon sued for aud obtained, under s. 283 of the Code, 
a declaration that tho mortgaged property was never- 
theless liable to be sold under this attachment. A" 
few days after obtaining such decree, he again attached 
the judgment-debtorts property. The^ mortgagees 
then sued on then- mortgage, .and obtained a decree for 
sale. Tho sale in execution of the attaching creditor’s 
decree and that ordered by the decree iu favour of the 
mortgagees were both advertised for the same day. 
The plaintiff purchased at the sale under the attach- 
ing creditor’s decree, and then sued for a declaration 
that tho property was not liable to be sold in exe- 
cution of tho mortgage-decree on the ground that the 
judgment-creditor’s attachment was restored by the 
decree under s. 283 of the Code, and that the mortgage 
executed by tho judgment-debtors was invalid as 
against the plaintiff, the purchaser at the execution 
s.ale. Held (affirming the decisions of the Subordi- 
nate Judge aud the District Judge) that the plaintiff 
was entitled to the decree sought. Mahommed TParis 
V. Pitamhur Sein, 21 W. E., 435, applied. Boifo- 
MAXI BaI C, PEOSDIfifO NAEAIN CsOWDHSB 

[L L. E, 23 Calc., 829 

224. Execution case 

struck off the file. — Where, certain immoveable pro- 
perty having been attached, the execution case was 
subsequently struck off the file, and the judgment- 
debtor applied again for attachment of the same pro- 
perty, — Held, looking to the particulai circumstances 
of the case, that a private alienation of the property, 
after tho date of such application, but before attach- 
ment, was not void under the prortsions of s. 240 
of Act VIII of 1859. Tho pionciple of the High 
Court’s decision in AJtmud Hussain Khan y. Muham- 
mad Azim Khan, 1 N. W.,ol: Ed. 1873, 48, followed. 
JAXB-TJif-irissA v. Jaieam Gib 

[1. L. E, 1 AH., 016 

226. Alienation under irregu- 

lar attaclunent— CimA Procedure Code, 1859, 
ss. 239, 240 — Private alienation after attach- 
ment. — Certain land was attached in the execution of 
a decree in the manner required by s. 235 of Act VIII 
of 1859, but a copy of the order of attachment was 
not, as requii-ed by s. 239 of that Act, fixed up in 
a conspicuous part or iu any part at all pf the Court- 
house of the Court executing the decree, nor was 
it seat or fixed up in the office of the Collector of the 
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—continued. 


ATTACHAQiirr-»?oa<iNiietf. 

C. ALIENATION DUBINQ ATTACHIIENT 
—tonltnutd. 

t<n>pcit; in {atobt of J. Baveswas Su^ob r. 
Uabtibb Oqoss . 4B.lkB.,A.C.,a4 

RumssvB Susa c. ButTisooGua&s 

[13W.B^481 


ladra Chandra v, Agra and ZlatUrtnan'i £anlt, 

1 B.'L. B., S. A’.. 20- 10 jr. R., £SJ, foJlaw ed. Nds 
A mus V. Axijlv An . . I, It. ILi Q AH., 68 


wy futare tam which »haat<I i&ll duo nsdcr fho 
decree Ukd in payment oi which B ihould make 
dclanlt. B faued to pay a further inttolmcnt when 
dac, and A obtained an order for talc of (he property. 
A himielt became the pnrehater, and was pat in 
poMctuon by the Court, notwithstaudlag the cb>m of 
C, who had been in pottettlou ever lincc hit purcbatc. 
In a lult by C to rccoict pottcatiou,— iTcfi the 
Court had no iKwcr to mako the order contmaing 
the attochmeot, the right of attachment being only 
for lusnt actually duo, and the whole amount to 
which execution Ittuod being satisfied out of Iho 
procccdi, the alienation of the property to C waa not 
>old at agahut A. Bisioua^ Uitteb t. Kaius 
Nam Dun 

[4 B. L. B., A. C., 20 : 13 -W. R, 467 

237. AUesatlon under attach* 

moat not properly executed— fuit /or Money 


the property until the whole of the decree waa 
tatisfied. bubicqucntly D mortgaged a purtbn of 
tint property to C. A auigned hit decree to D, 
upon whMQ application the property wu attached and 
t^J. and E became the purchaMr. C having takes 
itcpi to foreclose the m^gasc, E, to prevent nteb 
forecloturc, p^ the amount into Court. Stid that 
E could n^ maintain a txdt againit C to recover the 
amount to paid by him. The mortgage by 3 wu not 
an alicnatto unll and redd under t. StO, Act Vlll of 
lSh7. J/t petition did not create a cb^e upon the 


by the approval of the Court which Utnc«^ the proccu 
of aUachment, wot valid. AsitavciyasavaB r. 

IxasawuT PiuaT ... 0 afod, 65 



attachment would not invahilato the tola I’naBBaTB 
dliTTEs V. SuusBOO Cbusssb NaiB 

C7 w. B., 430 


Susaa 0 W. B^ M4 

23L ~ Ciril Eroetdura 

Coda flSSSJ, t, HTS—Etat* o/ proptrig undtr at* 
taoknunU—JItld that a tar>i-p{<hgi lease and as 
ucdiuary agricultural lease made by a judgment* 
debtor of property under attachment were alie&ationa 
wUchwereroidby rcasuu of the prohibiti<m contained 
is a. SrO of (ho Cude of Ctvu I’mccdure. Dirt 
PBisiii c. BauEO . . L I*. B., 18 ail, laa 

232. BoQUiromonts of attach* 

mont not oompUod with— Cirif Prootdnrt 
Cede, lSo9, c. 2d0.— Before aa attachment can be 
reliod os under s, 2W, Code of Civil Ptocedurci to 
the purpose of in vaulting any subsequent allimattm, 
it smsl bo shown to have bees duly msd e by a wnUea 
order issued and pablishcd, ris., the prohiltU.ry 
nutko presenbed by law. DwiBKiyaTn Biswaa r. 
BauCacBnikBor . , 13W. B.,13d 
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6. ALIENATION DUEING ATTACHMENT 
—continued. 

233. — — Civil Procedure 

Codci I8o9j sst 235} 230. ctnd 2'10.‘'~.‘I[eld that tho 
aVionatiou of property caiiuct bo declared void under 
tlio pravbi ns of a. 2-10> Act VIII of 1859. whero no 
nttichment order was issued or n' tided in tho 
manner prescribed by ss. 236 and 239 of tho said 
enactment. Where thero waa nt) attachment after 
tho manner prescribed in Act VIII of 1859, but the 
pr perty was advertised f. r sale, and tho judgment* 
debtor encumbered tho prr perty with lien,— ifo/d 
that tho decrce-h Ider c.uJd sell the property, but 
subject to liens which were mt ( therwiae proved to be 
collusive. Sahoo CnoAT) r. Geetdjt SiNon 

[3 Agra, 208 

234. Cixril Procedure Code, 1860, 

B. 240 (1882, a. 276), Ooject of— Civil Proa' 
dure Code, 1839, js. 240, 210, and 271. — A private 
alienati’iu of property while under attachment is 
null and void only as regards tho attaching creditor 
and those who claim under or through the attachment. 
Anund, Lall Post v. Jullodhtir Shaic, 10 B. L. JR., 
■m > 17 W. B., 313, fcUjwcd. Act VIII of 1859, 
s. 240, is fer tho benefit of an attaching creditor (sub- 
sequent to, and in dtflauco of, whiso attachment the 
private alienati.n thereby dccLired void has been 
made), and of th so claiming under or through him, 
and not fer the benefit of puisne attaching credit- rs, 
whoso attachment is laid later than such private 
alienation. Baiaji Eauohaitdba v. GATAHA^' 
Basaji 11 Bom., 159 

236. ; Effect of good attachment 

on alienation - Voidable alienation, — An aliena* 
tion of property while under attachment is net abso* 
lutely Void fur all purp.'ses and as to all persons, 
but voidable only, and capable of confirmation. 
Mahoaeed Am v. Gokvl Chund 

[1 N. W., 19 : Ed. 1873, 18 

e.ff., as in case of the decree being set aside. Jtro* 
Gtjx Nabain e. Toolseb Eak . 10 W. E,, 89 

[1 B. L. B., A. O., 71 

230, — — Voidable alien'’ 

■aiion—Cioil Procedure Code, 1839, e. 240 . — An 
alienation of property attached in exccuti in cf a 
decree, inado for the bonijide purpose of satisfying 
the decree in respect of which the attachment has 
been made, and where the consideration for the alien- 
ation is applied to, and is found to be suJiicient for, 
-the satisfaction of the decree, is not invalid under 
B. 240 of tho Code of Civil Procedure. PtrniiESHtrB 

EaI V. HlDATTJXOOIiAH. MEEPAI. EAI V. ElSiXOT' 

ooiiiiAH . . 1 N. "W”,, 60 : Ed. 1873, 114 

237. Alienation after satisfac- 

tion, but before removal of attachment — 
Civil Procedure Cede, 1859, s. 240, — A judgment- 
debtor satisfied a decree under which attachment of 
his property had been made. Be reported the satis- 
faction to the Court, and on the foil wing day be 
• executed a mortgage of his property. The day after 
the execution of the mortgage the attachment was 
rmoved by the Court. Keld that the mortgage, if 
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6. ALIENATION DUEING ATTACHMENT 
■ — continued, 

bond fide, was not null and void under s. 240 of 
the Cede of CivE Procedure. Buedeb Sufou v. 
Kanaua . . IN.W.,71: Ed.1873,125 

238. Private alienation, Mean*- 

ing of — Civil Procedure Code, 1859,s.240 — Insol' 

I rent Act, s. 7 — Vesting order.— The expressiou 
“private alienation,” in a. 240 of tho Code of Civil 
Procedure, does not refer to an alienation effected 
by a vesting order of tho Inaalvcnt Court under 
a. 7 cf tho Indian Insolvent Act ; such an aliena- 
tion is rather an alienation by operation of law than 
one by tho judgment-debtor. Sabkies'v. Bundhoo 
Babe 1 N, W., Part 0, p. 81 : Ed. 1873, 172 

239. Illegal aUenatlon— Civil 

Procedure Code, 1S59, s. 240. — Any alienation cf 
property after attachment is illegal under s. 240, 
Act VIII uf 1859. Jadebaotitd Bor v. Bejot 
Gobind Chotvdey ... 7 W. E., 611 

MooEui, SisoH V. MoinjN Koobb 9 W. E,, 167 

Monohtik Lale V. JnesaoJioHtrjf Labe 

[9 W. B„ 307 

240. Prior lease for attached 

property. — Where lauded property is attached in 
execution cf a decree, tho party attaching is bcund. 
by a lease obtained fer it prier to his attachment. 
Peobedo V, Maboued Mtjubsstjb 15 W, E., 76 

241. Alienation after one decree 

and before 'another — Civil Procedure Code, 
1859, s. 240.— Although, under the provisiens of 
B. 240 of Act ‘Vni of 1859, a private alienation by sale 
of property after attachment can be impugned by the 
holder cf the decree in execution of which it wns 
attached, if obstructive of tho execution, yet such 
alienation cannot be impugned by the holder of the 
dcci'ee, under those provisions, because it obstructs 
tho executicn of another decree obtiiined by him 
subsequently to the date of the alienation. Mahbu- 
BAN r. Eaheemuu . ' . . BN.W., 217 

242. Alienation rrith hnow- 

ledge and consent of creditor attaching — 
Civil Procedure Code, 1859, s. 240. — While certain 
immoveable property waa under aitacbment, the 
judgment-debtor mortgaged it for value to the Mus- 
Boorio Savings Bank, with the knowledge cf the at- 
taching' crefitur, the Delhi Bank, which acquiesced 
in, and benefited by, the mortgage. The property was 
subsequently released frem attachment, but was 
again attached, and was brought to sale in execution 
if tho decree held by the Delhi Bank, and pui-chased 
by the defendants. The Mnssoorie Savings Bank sued 
the anction-purchasers, claiming tho right_ to bring 
the property to sale on the ground cf its being under 
mertgage to the Bank prior to its purchase by the 
defendants. It waa held that under the .circum- 
stances the defendants must take the ccnsequeuces 
cf having purchased the .property without . having 
satisfied themselves as. to Us condition. Had it not 
been for the conduct of the Delhi Bank, however, the 
rule that a private bond fide aliemition for value of 
property attached under Act VIII of 1859 is, by 
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ATTACHMEI7Tr->conjtiiu«{. 

6. ALIENATIOK DDRIKO ATTACHHEKT 


Dair&snuD^s «. UossooBu SiTiitosBiKK 

[a N. W, 290 

243. - — — ■ CieiZ Prc* 

cedure Codt fl882J, i, 2?6SaMm granted dxirtmg 
a tubmting atlaehfneid—~Sithte 3 vtnt diteltargt cj 
jndgrMnt'iehU and other later aliackmenii-~Claun 
for rateable dutnlulion— Effect of diickargein 
rendering fret altachment inoperaUte a* agatntl 
all credtlore.^A lAOOza executed by the hei» 
&*Tea of e tam’ed hi pU'mtiS’e favoar tor r>Iaebl« 
cooslderatlon t“r the diicberge of jadgisont-dcbU 


ATTACHIimNT — eonlinuedt 
6. ALIENATION DDEINO ATTACHIIENT 
— <onttiiti«A 


obtained agaiuat !}• Held that, the tala of 1866 
having bccB a priiata one and n.t in pr'cru of 
execnuin, the rtep/ndent only obtained earh title ee 
3 had in the decree of 18C0, — n'e., a title fubject to 
(be effect of (be order of Srptnnbcr 1865. Donir* 
DBOMaTa Sami. c. BascertUB Oaosi. Tasa* 
CHaxDBa SEDTracBaBaia r. BaisaKtBats Sa> 
Biai. . . L Xk 7 CbICm 107 : 

tL.B..8Z.A^00: 10 C. I.. 831 


Procedure. llauaDETarra r. SsisiTasa Batr 

[LL.B^4Mad.,417 

246. AUeaatioa under attach* 

m«ot makiss aatarlal error in deserip* 
tiOQ of property— Cinl Eroeednrt Code, 1677, 


m^nV-d u 


CI.laB.,23hIad.,478 
- Title acquired by private 


▼esdor, and canai.t acquire a title better than lUa. 
Under an cxccutl-n-ule> the parchiKr.nctwilhetaod* 
log that he acquiree merely tberii^ht, title, and iatenet 
of the jadgmmt-debt.r, aequrt* that title, by epna* 
Uon of law, adrmcly to the iudgmcnt-^bUir and 
freed from all alicnationi and incnmbrascce (ffccted 
by him after the attachment of the pteperiy 
eold. In 1858 the reepondent obtained a, decree 
agalnit S. In 18C3, in aatiefactlcn thereof, be 
caueed t? be alUebed a drerre for mnso pnSta 
made In favour of B againit the appcUaaU la 
ISGO, In Hay 1865 the mpondent obtained as 
brdcr for the «ale thereof t hutlnetcad of pitcocdlsg 
to ex«cuticii-ialc,hepurthijKd.lnl866, the whole (d 


Im^erS76''tf'*Act’x"tf 1877^ B’tid ali'» tU^ 

the materul miadeaenpU'n cf the property in thia 

caeeia the order i.f attachment pr tcctcd tbealicoen, 

wit) ate bond Jtde puRhaacn, U’.m having the alien* 

ati.D aude aa t. id under a. 3*6, aa the attach* 

mint o-uld net under the circunuUacee be hell 

to hare beta ‘'duly intimated and made known” aa 

required by that accti.n. OcuaBi r. llaBSwiB 

Finn .... I.1..1L,3A1U098 

247. ' ■ - — ConveyaaCQ under awnrd 

dixecteoff it— CiW Frcetdtre Code,}S77,t,2i6'“ 

Decreetn eccordaace <n(t aKard—-Eitc»ti6» ofeoa^ 

eegaact~“Pritate alienaiionf^Bj agrtcmcat 

twees L asd Q. the paitiea to a tult. the matter^ 

dSScrenee between them w«re wferted to arbitratfai. 
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ATTACHMENT— 

6. ALIENATION DURING ATTACHMENT 

— coniintied, 

Aa award was made directing that Z sEoivld transfer 
certain property to Q by way of sale. Between tho 
day tho award was made aud tho day a decree was 
made, in accordanco with tho award, such property 
was attached in execution of a decree agauist 
Z. After the attachment, L, in compliance with tho 
decree made in accordance with tho award, executed 
a conveyance of such property to Q. Held, by tho 
Pull Bench (affirming tho decision of Steaioht, J., 
and reversing that of Seakkie, J.) that such con- 
veyance was not a “ private alienation " in tho sense 
oi s. 276 of Act X of 1877, and was therefore not 
void under that section as agauist a claim enforce- 
able under such attachment. QoEEAir Aii c. Asn- 
BAE Axi . . .1. L. B., 4 AH., 219 

248, Expiry of attadment. 

Effect of, on alienation — Procedure Code, 
3, 276.— A. private alienation of property under attach- 
ment is void, under s. 276 of the Civil Procedure 
Code, "as against all claims enforceable under the 
attachment” only. Where, therefore, property 
attached in execution of a decree was alienated, and was 
after such alienation again attached, the first attach- 
ment having expired, and was brought to sale in pur- 
suance of the second attachment, aud the purchaser 
sued for possession of the property claiming on tho 
ground that tho alienation of tho property was void 
under tho provisions of s. 216,— Held that, as no 
claim was ouforced or was enforceable under tho first 
attachment, under which tho property was alienated, 
but the purchaser was claiming under tho second at- 
tachment, such alienation could not bo assailed under 
tho provision of s. 276. Gobutd Sinan c. Zamji 
SiBQH • . , .X, E. B., 0 AIL, 33 

249. Alienation after imper- 

fect attachment of immoveable property — 
Private alienation after such attachment — Civil 
Procedure Code, ss. 274, 276, 262, ech. IV, Ho. 
141 , — A judgment-debtor, whoso property had been 
attached in execution of a money-decree, sold tho pro- 
perty, and out of the price paid into Court tho 
amount of the decree, and prayed that tho attach- 
ment might be removed, While the attachment was 
subsisting, and prior- to tho sale, the holders of 
other money-decrees against tho same judgment- 
debtor preferred applications, purporting to be made 
under a. 296 of the Civil Procedure Code, and 
piw^g that the proceeds of the sale of the property 
might be rateably divided between themselves and the 
attaching creditor. The Court refused to remove 
the attachment until these creditors had been pwd. 
It was found that the sale by the judgment-debtor 
Was a hondjide transaction, entered into for valuable 
consideration. Held that, inasmuch as no order for 
attachment of the property was passed in favour of 
tho decree-holders in manner provided by s. 274 
of the Civil Procedure Code, their claims Were not 
entitled to the protection conferred by s. 276 
against private alienations of property under attach- 
ment ; that these claims were not enforceable under 
the attachment which was made ; that the sale by the 
judgment-debtor was valid; And that execution of 


ATTACHMENT-confinuerf, 

6 . ALIENATION DURING ATTACHMENT 
— continued, 

tho decrees could not take place. Per Mahmood, J. 
—That s. 276 of tho Civil Procedure Code, being 
a restriction of private rights of alienation, should be 
strictly construed 5 that before property can be sub- 
jected' to such restriction, there must bo a perfected 
attachment ; that the orders passed under s. 295 did not 
amount to such attachment, aud that, even assuming 
them to amount to such attachment, they, not having 
been duljr intimated and notified, could not make 
tbo prohibition of s. 276 applicable to the case. 
Mahadeo Buley v. Bhola Hath Hichit, I. L, P., 5 
AIL, SB, Anand Lall Hass y. Jullodhiir Shaw, 14 
Moore’s I. A., 543 ; 10 B, L. B,., 134, Bameswar 
Singh v, Bamtanu Ghose, 4 B, Z. B,, A, C., 24, 
Indro Chunder Bahoo v. Hunlop, 10 TV. B,, 264, 
Gobind Singh v. Zalim Singh, I, L. B,, 6 AIL, 33, 
and Gumani v. Hardwar Pandeg, I. L. B,, 6 AIL, 
698, referred to. Gansa Din r. KinraHAiii 

[LE.B.,? A1L,702 

250. Claim to rateable distri- 

b'atioiv under s. 295 — Civil Procedure Code, 
ss. 276, 293 . — A claim under s. 295 of the Civil 
Procedure Code is not enforceable as an attachment 
against which an assignment is rendered void by 
the provisions of s. 276. Gaiiga Hin v. Bihushali, I, 
L. B„ 7 AIL, 702, followed. Li June 1883 A, B, and 
0 obtained separate money-decrees against, amongst 
others, T as executor under the will of his father. 
Some time in 1884 B attached the whole of tho 
testator’s properties in execution of his decree, and A 
and C applied for rateable shares in the sale-proceeds. 
On the 2nd June 1884 the parties came to an arrange- 
ment, by which it was agreed that JS's claims should 
be satisfied by means of all the attached properties noth 
the exception of one, which should be left free for the 
benefit of tho other judgment-creditors. By a deed 
dated the 16th June, .but which was found to have 
been actually executed on the 17th, T conveyed this 
property to A, aud on tho I7th Juno all tho other 
attached properties wvro sold in execution 'of B’i 
decree, aud on tho same day B put in an application 
for the removal of his attachment from this property. 
H, another decree-holder, on' the 16th June, applied 
to be included in the rateable distribution of the pro- 
perties attached by B, and on the 30th- June H 
attached the property sold to A in "execution of bis 
decree. A preferred a claim to the propei'ty, which 
was disallowed, and A thereupon brought a suit to 
establish her right . to it on the ground {inter alid) 
that B’e attachment had ceased to exist on the date 
of her purchase, and that the sale was a valid one. 
Held that the sale to A was valid against H. 
Duega Chuen Ron Chowbhry v. Monmohiot 
Dasi . . . I. L. B., 16 Cale., 771 

251. Sale of tenant’s interest 

by landlord pending attachment by Ci^ 
Court — 'Madras Act VIII of 1865, s, 38 — Civil 
Procedure Code, ss. 276, 295.— The interest of a 
tenanti in certain laud having been attached by his 
creditor in execution of a decree for money, the land- 
lord attached the .same land for .arrears of rent, 
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ATTACH203rr->«(}»^n««<f. 

C. ALIENATION DUBIHG ATTACHMENT 

brought it to Bale, and purchased it under the p;i>> 
Tiwns of the Bent Becover; Act, The creator 
lubseqaest}; porehssed the interest of the tensBU 
which wai Bold in execution of his decree. In a nit 
by the lan^rd to havo the sale to ^e creditor 
declared invalid, — Stld that the landlord’! purehaM 
was subject to the creditor’s attachment. Smsa* 
uaiTTA. r. BaJisiu . . I. Ii. B.* 8 MacL, 673 

262. Attachment for arrears of 

revrenus—Buhsequent attachment In ezeca* 
tion of decree — Mairat Ahkan Act ^Ifadrat 
Aei Io/iS6SJ, t.iS. — Certam land was put under 
attachment for arrears of rerenue under the Madraa 
Abhari Act, s. 25; the same Isnd was subse^oentiy 
attached lu execution of a money-decree against the 
defaulter, and the defendant purchased it at the 
Court-sale. The Collector of the district interreued 
in fTorntion. and objrrtpd tn the sale of Iho land 


meat under Abican Act been made. Held that 
the plMCtifC was entitled to the declantioa asked for. 
SisAjroirm r. Sscssrasr or Stub toa ItrsiA 

[Ll*B.,l8hlad.,479 

7. ATTACHMENT PENDING APPEAL. 
253. Attachment heforo Judg* 


pending the appeal of the plaintiS to the Vriry 
Council, nor could it call on the defendant respon* 


■ Claim to attach property— 


ettimated value, it follows that the attachment u the 
direct act of the creditor for which he is Immodiately 
iciponiihle. Should the goc^ b« proved not to 
belong to the debtor, the litigation and delay, and alw 
any depreciation of the go^ by aa Intermediate fall 


ATTACHMENT— coaftnarA 
8. LIABILITY FOB tTBONQFUL ATTACH. 
MENT— cosc/ttde^. 


cation under a 27S maliciously, or without probable 
cause t and that (t) the co^ having been sold 
under the Court’s order, the difference in market- 


eozmoauK Box p. Uasstsu Da« 

iTk, 17 1 A, 17 

9, STBIEINO OFF EXECUTION PBOCEED 
IKGS, EFFECT OF. ON ATTACHMENT* 


WAX BiXAsre Das r> Kanrex Most Dassi 

(I O. W. N, GI7 

259, BeviTOl of attachmont on 

roTUrsal of solo in ezeention of decroa— An 
attachment, once legally made, b revived npoa the 
reversal of the sale in execution. Grxao Sixon p. 
Mcpsrx Mourx Siaou , . W. H, 1864, 23 

Uonztn Nasaxx £u,a r. KiiuirAaryn Musab 
[ 2 lad: Jut., O. 8., 1: 6 W, R, P. O. 7 
Sforeb,, 603: 9 Moore’s L A., 324 

257. BtriEins off ca«6 for neg* 

Isct to pay talabana feea^-Au atuehment 
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ATTAOIIliCBNT-c(>n/.nM</. 

9. STRIKING OTP EXECUTION PROCEED- 
INOS, EPPEOT OP, ON ATTACHMENT 
— co)»G'(i«! d, 

CAsmot Bulaijl (vhcii tlm Buit biti boon struck off for 
uctrloc. to j!-vy in thy tnUb.-vna for the oorvieo «f tho 

Jiccifotiry wla paccaJo*. PcauHoo Dosa r. Gom,v 

Huuju.s- SKiou . , , 5 AV.il, Mia., -i 

268. Extlnguluhmontofattach- 

UXOnt — Hot VlII of ib5‘J, }, i‘70 — L'jtculi'on of 
dtcrie~~litrik{»j crccufun ctuc — Monr^- Uertr, 
— jt obUitiod ft decay fti,ftiujt C f r p.'w,!wi!oti and 
ineinu pruRs, but no Bpociiic urn, uni of iiionsy ppuitj 
was then uasys-Hil. In ISdl .1, in oxocutioa if hi» 
decree, altachud land 1x1 'n,;ia‘^ to C, but the exocu- 
tiui easy wasatruckiJItho tily in ISdS. After novyral 
iui-’ffcctuftl pacooUiDgi, A a-att.irhcd tho pajxrty in 
AInrch 1863. In cxtcuiliuof a docao nita'tut C, It 
had in Pebruary ISGO alUehed the soniit prop.;rty. 
Tha pruperty was sold uutlor H'« attachnumt in May 
1869, au.l on the applicati -n of A, the Subordinate 
Jud^e, on the Btaiiuth of A't nttacbincul in ISdi, 
g.ave priority to a'* claim over that of It. The 
b.vlauce of the iale-paceodi, after aitisfactiun of A'a 
decree, was only auilicieut to cover .a small rtion of 
the docae obtained by It. In a suit by S ngaiust At 
under 8. 370, Act VIlI of 1539, ij recover tUoumimnt 
of her claim wh eh rem-ainod utisatisiied,— •/feW that 
the attachment of J in 180-1, cu the strength of 
'vhicU A'i claim was cousidewd by the Subcrdin.ate 
Judge to have priority over that of J3, was not ftsutll- 
citut and valid atl.icbment under «, 970. The attach- 
tueut c.'iiitemp!aCcd by th.it section mcaiu an att.ich- 
niontaltcra final m.moy-decrce. Meld, also, that tUo 
striking off of tho exicutiou caie of A in ISfiS caused 
an estiaguishmout of the effect ef tho atUchment of 
186-i. lJu.m Biueb r. L.vi.i..t GopEE.vAxn 

[MB.I,.IL,323;21’W.IL,00 

250. — Slrikinypjf eze~ 

cuffort care.— Tho striking iff of an c.ieeutiou pro- 
caoding affects only tho iiles of the Cnirt and the 
application for tale, ami dies not intorfero wUli the 
coutiauanco of any attiicbmcnt under the decree ivhich 
is executed. N.VD 1 B HossaiB r. Pb.vboo •ruovijc,- 
babi>'bb B. Ih. H., 425 noto ; 10 "W. IL, 266 

JtaoBUMiaoo Sew c. Duuow.ib Cbobdeb 
Doss , . . • • .17 AV. IL, 16 

200. — •— — — — Mffect upon 

maintenance of attachment of order ifuiniwiny 
application for execution, — IVhero proix’rty has 
onco boon attached in execution of a decree, an order 
merely dismiBsing an application for oiccutioiij which 
order does not contain specific words withdr.iwing tho 
attachment, and which is net an order declaring tho 
decroo iucapablo of execution, will not have tho effect 
of raising the attachment ; and if in appeal such order 
is sot aside, tho decj-eo-holdor will be in tho same 
position as ho was before and entitled to tho full 
beaotit of tbo attachment Gunga llai v. Sakeena 
Begum, 5 N, IV., 72, Nadir Mossein v. Pearoo 
Thovildarince, 14 B. L. £., 42S,xi,U(l Golam Yahega 
V, Sham Soonduree Kooeree, 12 ]V. B,, 142, referred 
to, Bamk OB Ubbee Ibdia b. Sheo Peabab 

[L L. B., 19 AIL, 482 


AT'rAOHSOlNT-eofl/.-nMrff. 

9. STRIKING OPP EXECUTION PROCEED- 
INGS, EPPECT OP, ON ATTACHMENT 
— Continued, 

20L Continuation of attaclt- 

mout. — If property is nuco attiched, tho attaclimont 
will .subsist, it net expressly nbatidoncd by the party 
at wh sc suit it was Issued, until an order is usued for 
its withdrawal, even althougli no further steps are 
taken on the attachment witliin a reasouahle period. 
A incTO striX'ini,’ of the execution cate > S the file by 
thii Court, of its own mAitm, without cotico to or 
consent of p.irtiis, wdl m t invalidate an attachment. 
JltATU EaBU r. RAMCU,eB.l^ Lal 

t3 B. L. E., Ap., 08 ; U AV. E,, 617 

RAitCIIABA.ViljAtt, r. JlIATO SAUIX 

[13 B, L, IL, 413 noto : 14 AV. B,, 26 

202. — — — Striking off 

cxe-uiion cnee — Beleate from attachment . — Tho 
striking off of a case from the file while pending in 
ixicuti.n docs net release a property from attach- 
ment, Gonin Yaueya r, Suaaia .Sbbdoei KuABr 

[3 B. L, E., Ap., 134 ; 12 AV. B,, 142 
I Contra, KuAnEM| lIOsSEUf KjJAB c. KaIBB 

^ pBBdUAj) Sitwir . . , . 8 W.B., 49 

203. Attachmont boforo and 

after docroo — Striking iff execution sale pro, 
ceeJingt.—lleld that attachment issued after soit 
supersedes the attachment order obtained during tho 
pendency of the suit, and that tho firmer was taken 
off tho property u’bcu tlnrealo priceeiliugs were struck 
tfl the nie. It ah Jew.va’ c. Rah Laxi. 

[3 Agra, 190 

204, Implied tvitlidrawal of at- 

tachment. — ^Ihe implied w.thdrawal of au order of 
attachment, oven though such order was net formally 
witlulrawu, but was uuderstaed to bo withdraivn by 
the decree-holder, bars objection against tbo validity 
of nlicuatLu of the attached property by mortgage 
oroUierwise. Jvorm Nath r. Ghasbebasi 

[1 N. AV., 32 : Bd, 1873, 80 

205 , Case struck off for conve- 

nionco of Court— Stoy of execution for fixed 
period . — Execution cases in which a sale or other pro- 
ceedings aro stayc-d for a fixed period at the request 
of tho debtor, and with tho consent of the decree- 
holder, should not bo struck off till that period has 
expired, and, if struck off for tho convcnienca of the 
Court by au order which provides for tho continuanco 
of tho attachment, sale may fellow within the said 
jx’riod without a fresh attachment. Chumto Lalx 
Cbowduby f.Doiimf Laxl . . 9 W. E., 205 

200. Stag ofexecur 

lion for fixed period . — Certain property having been 
attached and advertised for sale in execution of a 
moaey-dccrce, tho decree-holder asked the Court to 
stay further proceedings for six weeks, as tho debtor 
had made part payment, praying that the attachmont 
might bo considered to be stiil in force. Tho e.tecution 
case was accordingly removed from the file. Meld 
■ that tho order striMng tho case off the file for the 
convenienco of tho Court did not put an end to iJis 
attachment. Meld (Jacksok, J., disienting) that 
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A'EHACiDICElN'S—cotUitiued. 

9. STRIKING OFF EXECUTION PROCEED- 
‘ INOS, EFFECT OF, ON ATTACHMENT 
—coaiinutd, 

tbe ■ttacbmcut continued la force, notwitbitanding » 
Fear’s delay on tbe part of tbe jndgment-crcditcf in 
applying again for exeenUon. DaCo^ta e. EiUS 
PsBsnAs buran . . . 12'W. B.,260 

237. Order etrikiasofFattaoh- 

meat pending appeaL-'An order stnldog off an 
attacbment pending an appeal does not relcue the 
pr peity from attachment. Soxw Nasain Sixoh r. 
UutiB . . . . . 17 W. a, 234 

283. Be-attachmeat— ^taadoa- 

inent o/ allachnienf . — A re-attacbmcnt of 
pr.peity aHer dic'ee doei not imply an abandoQmet.t 
of an attachment obtained before decree. Rauesuhxa 
Daes SpsBOfTAi «. SvBiuxinsaA QBomf 

[t I.. IL, 6 Calc., 120 
289 . Stay ofexecutloa, keeping 


•Sect tbe right* of the drcrec-boldcr. MCBdVL Fsa- 
SBAS Dichit r. Obma Eun Labibi 

CD Ia 8 Colo.. SI 1 11 C. 1a S.. 113 
lAE..8LA.,m 
270. — - Order postpeoing sale and 

stnkiag case off the or, eit 

meat,— >Vb(To prop-tty bai been attached la <-xeca- 
Uoa of decree, and the partlee applied that tbe eaie 
might be poetponed, tbe Court ciccnting the decree 
ordered tbe aale to be postponed, and tbe “ esse to be 
struck off tbe file.” ITsM by the majority ef tbe 
Court— tbe Cbixt Juenci and Kobsbts, Ttbxib, 
and SsABElB, JJ. (Boss and Fbabsok, JJ., dissent- 
ing)— that, Inaimncb a* there was no order passed 
dirtcUog the rcmoril of tbe attachment, but on the 
contrary It appeared that it me tbe iotentloo of tbe 
Court and of ibe parties tbot ihe attachment sbonld 
cntlnn'*. tbe direction that tbe case should be strack 
off tbe file of pending eases ^d not operate to rrmo>e 
the attachment. Axuiuo Hossxix Khast e. Manovao 
Azszu Koax . . IN.W.BtSd. 1873, 43 

[Agra, r. Bn £d. 1874, 176 

27L Case struck off fllo of 

paadlng cases— ollactmsaf.— A case 
of es<xotlu& of decree, inwbicbAa attachment had hers 
taken out, rras struck off tbe die of pending nice by 
tbe order cf the Contt executing the decree. Hie 
plaintiff nercr asked f..r or consented to the with- 
drawal of tbe attachment, nor did the Court by any 
f.mial order withdraw tbe attachment. JTWi that the 
attachment was not terminated by tbe order which 
struck the case eff tbe illcof pendlngcaset. Moobbx- 
bbvb Bai e. EAsaoirL Saaoo . 6 K. W., 70 

272. Sfftet of. o» 

olfaeiaieaf.— Tbe attachment of property by a jodg- 
mcnt>c7cditor ccssca on bis cAecuticn case being sttwtk 
off tbe file, and be la remitted to bis former poMUon of 


ATTACBHEITT— eoHNavftf. 

9. STBIKING OFF EXECUTION PROCEED. 
INQS. EFFECT OP. ON ATTACHMENT 

a ample judgment-creditor, and most begin <fe soro 
a&dre-atUcbtbe pr perty bef re a sale at bit initanco 
can take place. LrcHSttsm r. Licbaj Bor 

(8W. B-,416 

^ 3 . Attachment without direo. 

tloa that money should oe hold subject to 
further order— DtAiauenl of luil— Effect of, t» 
aUaeieuni—Citil Proeedtire Code, lbS9, t. 237.—. 


HDionsr .... i 4 w] TL, iQi 


.-a. . SI . 1 .• 

order of release and to rist re tbe slate cf things 
which it bad disturbed, Masombp WasSTS r. 
PlTAMBVB SlH . . . 21 W. Ih, 436 

27A - '■■■ — - Stay of ezeontloa oa 

security pondlog appeal— -dlieaa/tos pendtay 
tUaehtite^iSlnkttg eff tzeeut\o» eei* oa taoii- 
AVy to sir* eeesefy.— Urhilega appeal fhmadccrea 
•a . • <1 « . tree- 

.SIS tbe 
^ ' ipro 

■ ' B I • f sale 

s . , .1. ■ .Idtr 

haTug faded to furnisb adn^nale KCnrity, tbe exe- 
cution case Was strack cff. The appeal to the 
Privy Conncil having been diimtucd, the decree- 
b Ider mived eiccntira prrccediogs, adding rests 
and interest to ber criginal claim. Upon this a third 
partyintcrveDcd, smdobjerted to the attachment cn 
themund that be bad obtained a m knrari p ttah 
otlhe petpcrticsferm A’swpnecntatlvf. Tbcobjcc- 
Uon having been allowed un^r Act VIII cf 1819, 
•.240. Af brought a salt to bare the ju' knrari deela^ 
to be invsild and fictiUons. Held that plaintiff was 
nctrc^nlred to cans* M'» admitted pirprietaiy right 
to bo wld befere she nuld maintain b(T suit. Uild 
that the act cf tbe Court in striking (ff tb^ exccotlrn 
prccceding because cf tbe inability cf the dccrec-hlder 
to taroisb tbe required security was cnly ftr tbe 
ccnvcnicDCO tf buiinias, and it Itit intact all tbe 
prccceding* xhlcb bad bees taken up to that stage; 
Dcr did tbe deertc-bUder abandon tbe attacbacnl. 
wUch was tberefuro lubaiating when tbe moknrari 
pUtabwat muted. Accordingly tbs tUfr-jiLin of 
the prop^y ey the potlab was invahd and Inopcra- 
rive. SooxncB Suan e. Bmoom Alcu Basses 
C 24iWiIL, SO 



( 636 ) 


DIGEST OE CASES, 


ATTACHMBNT-oo«oZ«?erf. 

9. STEIKING OEP EXECUTION PEOPP’Ti'n 


( 630 ) 


■^^SSS. OOJmiT OFPBH-OB 


276. 


^le at instance of one 


attaching deeree-holder dSg the penl 
dency of other attaehmentslpr/or% 
Machtng creditors— nival decree-Jiolders— Civil 
Procedure Code (Act VIII of 1859L ss 240 24Q 
^ m and Act ^Vof 1882. ss. 284 

rl^nnf SOW m execution of a decree, it 

cannot be sold again at tho instance of anotha- decree- 
holder who may Uve attached it before the attach- 
mopt effected by tho deeree-holder under whose decree 
It 13 actually sold ; and when a judicial sale takes 
place, all previous attachments effected upon the 
property sold fall to the ground. Kasht Nath Eor 
CHOTOhET V, SUEBANAOT) ShaHA 

[X L. E., 12 Calc., 317 


amounts , to an attempt of which the law will take 

a question offset 

JUAcceea . . . I.L.E.,1BAU.,173 


-Powewioa of a ftre.haU:-lSdhy%zS^nfZ 

0“ several occasions, 
occurred m a village, produced by a ball of rag, 

charcoal within it. and tfc 
i A teing discovered to have a ball 

ascription concealed in his dhoti, which con- 
Pnnnf charcoal, he is, under s, 511 of the 

S V attempt to commit mis- 

possession of the instrument to 
co^it mischief by fire, and the going about of the 

M.of i! to raise a presumption 

that he mtended to commit the act, and had already 

*°^Ard3 the execution. These facts 
constitute an attempt, ffeld by 
Mitteh, j.. that the possession of a fire-ball and 
^ with it cannot support a conviction 
under ss. 436 and 511 of the Penal Code. These facts 
are not sufficiently indicative of an intention to 
destroy a buil^g used for human dwelling. To 
constitute an offence under s. 511 of the Penal Code, 

It 13 not only necessary that the prisoner should have 
act towards commission of the offence, 
but that the act itself should have been done in the 
attempt to commit it. Queen v. Datae Bawei 

[3 B. L. E., A. C„ 66 
3.. 


277.- 


Stay of execution and strik- 


mg off case “for the present "—Pamriott of 
attachment— Pffect of mortgage made after “ strik- 
ing off" of execution proceedings.— An application 
for execution of a simple money-decree having been 
made on the 6th December 1873, and fresh attach- 
ment made thereon in terms of an arrangement 
between the judgment-debtor and the decree-holder 
the proceedings were, on the 31st December 1873^ 
stayed for a month, and the execution case was by an 
order “struck off for the present,” the judgment- 
debtor undertaking not to alienate certain property 
in the meantime. Nothing was done by the decree- 
holdCT until the 30th November 1874, when a fresh 
application for attachment and sale was made. On 
the 2nd February 1874, the judgment-debor had 
mortgaged the property in question. JSTeld that on 
that date there was no subsisting attachment, and 
that from that time tho mortgage lien attached to the 
property. GuHGA Gotti Pae v. East Sendee Dutt 

[8 O. L. E., 167 


Attempt when 
A person cannot be 


offence could not le committed.—^ i,uiouu camioi, oe 
convicted of an attempt to commit an offence under 
^ oil of the Penal Code unless the offence would 
Have been committed if tho attempt charged had 
^cceeded. In the siattee oe the petition oe 
I tlASAT Aei. Empbess V. Eiasat Aei 

[X X. E., 7 Calc., 362 : 8 O. L.'E., 672 


ATTAXNDEB, LAW OP— 

See Engeish Law. 

[X L. R, 16 Mad., 384 


Attempt to murder — 

.^consistency between English Law and Penal 
Code. — In order to con.stitute tho offence of attempt 
to murder, under s. 307 of the Penal Code, the act 
committed by the prisoner must be an act capable of 
causmg death in the natural and ordinary course of 
Aliter under s. 511 taken in connection with 
ss. 299 and 300. Therefore where the prisoner pre-- 
sei^ed an uncapped gun at P G- (believing the gun 
to be capped) with the intention of murdering Sn, 
1 - iT*** prevented from pulling the trigger, — LTeld 
that he could not be convicted of an attempt to murder 
upon a charge framed under s. 307 of the Penal Code, 
but that under the same circumstances he might be 
convicted upon a charge of simple attempt to murder 
nnder s. 511 in connection with .ss. 299 and 
“ Apparent inconsistency between the English law 
with, reference to attempts, as laid down in Peg. r. 
^Ihns, 33 L. J. M. C., 177, and the provisions of 
the Indian Penal Code, explained. Beg. v. Cassidx 
^ [4 Bom., Cr., 17 


ATTEMPT TO COMMIT OPPENCE. 


1. 


See CEiiiiNAE Intimidation. 

[X L, E., ll Bom., 376 
See Eaee . .XL. E., 6 Bom., 403 
See Sentence — Sentence aeteb eeeviods 
CONVIOTION . . 21 W. E., Cr., 36 

X L. R, 3 AIL, 773 
X L. E., 6 Bom., 140 
X L.'R, 14 Calc., 367 
X L. R, 17 AIL, 120, 123 
Acta necessary to constitute 


wvAjia vaviauw 

an attempt— Pe„a7 Code, s. 511.— S. 511 of the 
Penal Code was not meant to cover only the penulti- 
mate act towards completion of an offence and not 
acts precedent, if those acts are done in the course of 
the attempt to commit the offence, are done with 
the mtent to commit it, and done towards its com- 
mission. Whether any given act or series of act 


6.- 


-Penal Code, ss. 307, 


• ' — oCf* UVt t 

-^Murder, — The ' accused! struck the deceased 
ee blows on the head with a stick, with tho intention 
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BIO£ST OB CASES. 


( cas ) 


ATTEMPT TO COMMIT OPPENCE 

—<on(tnued. 


Code. J.'tr rAiiBu>a, u. — ■ -s^ — . 
morder ander t. 303 of the Penal Code. Qcebk* 
EuiBEsa r. Kmimo . I. la IL, 16 ld4 

6. . - , — I- Facii ntctuorjf tit 

eon»<»V«i« ttie\ a({<fnj3<.-~S. 611 of tie Penal 
Code doct not apply to attcnipti to commit mardo-. 
whieh are folly and cicluBWely prorided for by 
1 . 307 of the uid Code. A peraon u erimlnally 
reipoQti&le for an attempt to coenmit oiaMcr trkea, 
with the intention or knowledge rcqnUlU to 
ita oommiasioDi he hai done the U«t proximate act 
neccuiry to cosrtiicte the completed olfenee, and 
when the completion of the cflenco ieonly prevented 
by lome canu independent of hit rolitioo. QcBSii* 
EuPBiss «. K:as.t . . L I*. B., 14 A1L» tlS 

7. - Intention— 


. I. la S.. 20 Alt, 143 

- -A yonog Bnhmaa 

a child. Ihe cldet coniUble 
i information that 


widow wae confined of 
of policOi acting, as he ttated, 
the aecn^ wae about to kill a baby, aent to eearch 
her bonio with a innmbcr of men, and found her 
lyingon the first floor, and discovered on the second 
floor a V ' rhi'd wrnnnod 

cloth wi' • . 

Session* . > , v. ■ 

mnrdcr. . > .a 

convictiox 

ininfficlci.. .. ■ • > 

[8 Bom., Cr., 134 


Cr.,48 

10. ■■ — Attempt to fabrlcnta £tlse 

OTldenca — Conetalsttni of «a/7.— Facts showing 
that an acessed person had dnea hols Intendingto 
place salt therein, in order that ^e ditcoTcry of the 
salt so placed mi^ht bo nsed in CnJeoeo against hie 
enemy in a jndic al prccccdisga wonld jnsUfy 


ATTEMPT TO COMMIT OPPENCB 

—continued. 

coarictsoa for an attempt to fabricate false evideaeo. 
Qrsss e. Kvksx . . . 4 K, W., 1^ 

If. ., 


within the meaning of the word “attempt” as used 
in the Mction. Qcxur r. Bausasux Cbowbct 

[4 N.W,40 


tI.L.B,l0AU.,4O9 


the owner would Lave to take Wk the ccHlfieala n 
indorsed to the ccntnl otfice and present it to he 
cashed. Beld that, even atssmlfigt^aecnsed to hars 
bbcly represented the contents of the imppa* as 
aUeg^ hehadnotcompUtedaaattempttochAt, bat 
had only made preparatbn for cheating, and th^ the* 
eonrictsoa asst therefore he set aside. QrzM' 
Snzxzii e. Dsrxsx . . L la B., 8 Alls 
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ATTACHMENT— co«cZ«<?erf. 

9. STEIKING OPP EXECUTION PEOCEED- 
INGS, EPPECT OP, ON ATTACHMENT 
— concluded. 


Z'lQ. Sale at instance of one 

attaching decree-holder during the pen- 
dency of other attachments — Priority of 
attaching creditors — Pinal decree-holders — Cixtil 
Procedure Code (Act VIII of 1859J, ss. MO, 242, 
and 270, and Act XIV of^ 1882, ss. 284 and 295 . — 
When al property is sold in execution of a decree, it 
cannot be sold again at the instance of another decree- 
holder who may have attached it before the attach- 
ment effected by the decree-holder under whoso decree 
it is actually sold; and when a judicial sale takes 
place, all previous attachments effected upon the 
property sold fall to the ground. Kasht Nath Eot 
ChOTOHET V. SUBBANAND SHAHA 

[L L. E., 12 Calc., 317 

277.. Stay of ezeeution and strik- 

ing off case “for the present”— of 
attachment— Pffect of mortgage made after “ strik- 
ing off" of execution proceedings, — An application 
for execution of a simple money-decree having been 
made on the eth December 1873, and fi'esh attach- 
ment made thereon in terms of an arrangement 
between the judgment-debtor and the decree -holder, 
the proceedings were, on the Slat December 1873, 
stayed for a month, and the execution case was by an 
order “struck off for the present,” the judgment- 
debtor undertaking not to alienate certain property 
in the meantime. Nothing was done by the decree- 
holder until the 30th November 1874, when a fresh 
application for attachment and sale was made. On 
the 2nd February 1874, the judgment-debor had 
mortgaged the property in question. Seld that on 
that date there was no subsisting attachment, and 
that from that time the mortgage lien attached to the 
property. Ghnga Gotti Pab n. Eah Suhdeb Dutt 

[8 C. L. B., 167 

ATTAINDER, LAW OP— 

See Engbish Law. 

[X L. B., 10 Mad., 384 


attempt to commit OPPENCE. 


See Ceiminab Intimidation. 

[L L. B., 11 Bom., 378 
See Eaie . . L L. B., 6 Bom., 403 

See Sentence — Sentence aetee pebvious 
coHTiOTiON . - 21 W. B., Cr., 35 

L L. B., 3 AIL, 773 
L L. E., 6 Bom., 140 
I. L.TI., 14 Calc., 867 
L L. B., 17 AIL, 120, 123 


1. Acts necessary to constitute 

an attempt — Penal Code, s. 511. — S. 611 of the 
Penal Code was not meant to cover only the penulti- 
raate act towards completion of an offence and not 
acts precedent, if those acta are done in the course of 
the attempt to commit the offence, are done with 
the intent to commit it, and done towards its com- 
' piission, Whether any given act or series of act 


ATTEIOT TO COMMIT OPPENCE 

— continued, , 

amounts . to an attempt of which the law will take 
notice, or merely to preparation, is a question of fact 
in each case. In the mattee or the betition oe 
MaoCeea . . I. L. B., 16 All., 173 

2 : ^ Mischief ly fire 

— Possession of a fire-lalV. — Seld by Gbovee, J., 
that incendiarism having, on several occasions, 
occurred^ in a village, produced by a ball of rag, 
with a piece of burning charcoal within it, and the 
prisoner one evening being discovered to have a ball 
of that description concealed in his dhoti, which con- 
tained burning charcoal, he is, under s. 511 of the 
Penal Code, guilty of an attempt to commit mis- 
chief by fire. The possession of the mstrument to 
commit mischief by fire, and the going about of the 
person with it, are sufficient to raise a presumption 
that he intended to commit the act, and had already 
. begun to_ move towards the execution. These facts 
are sufficient to constitute an attempt. Held by 
MiTTEB, J., that the possession of a fire-ball and 
moving about with it Ciinnot support a conviction 
under ss. 436 and 511 of the Penal Code. These facts 
are not sufficiently indicative" of an intention to 
destroy a building used for human dwelling. To 
constitute an offence under s. 511 of the Penal Code, 
it is not only necessary that the prisoner should have 
done an overt act towards commission of the offence, 
but that the act itself should have been- done in the 
attempt to commit it. Queen v, Datab Bawei 

[3 B. L. B., A. 0., 66 

3. Attempt when 

offence could not he committed.— h. person cannot be 
convicted of an attempt to commit an offence under 
s. 511 of the Penal Code unless the offence would 
have been committed if the attempt charged had 
succeeded. In the siattee oe the eetition oe 
BIASAT AbI. EMPEESS V. KIASAT All! 

[L L. B., 7 Calc., 362:8 0. L.'E., 672 

4. Attempt to murder — 

Inconsistency between JEnglish law and Penal 
Code, — In order to constitute the offence of attempt 
to murder, under s. 307 of the Penal Code, the act 
committed by the prisoner must be an act capable of 
causing death in the natural and ordinary course of 
events. Aliter under s. 511 taken in connection with 
S3. 299 and 300. Therefore where the prisoner pre-- 
sented an uncapped gun at E G (believing the ^un 
to be capped) with the intention of murdering him, 
but was prevented from pulling the trigger, — Held 
that he could not be convicted of an attempt to murder 
upon a charge fi'amed under s. 307 of the Penal Code, 
but that under the same circumstances ho might bo 
convicted upon a charge of simple attempt to murder 
framed under s. 511 in connection with-ss. 299 and 
300. Apparent inconsistency between the English law 
with reference to attempts, as laid down in Peg. v. 
Collins, 33 L. J. M. C., 177, and the provisions of 
the Indian Penal Code, explained. Beg. n. Cassidy 

[4 Bom., Or., 17 

6, Penal Code, ss. 307, 

— Murder. — ^The ' acousedl struck the deceased 
eo blows on the head with a stick, with the intention 
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digest op casks. 


lTtesip'5 to oppencb j 

— eonlinued. 

t kilUmt Thfl deceased fell down senseless on 

hsCTc^d 5U atoised, belieTUiB that^he was 
cad; set fire to the hnt in wUch he wss lying with 
1 Ticw to remove all evidence of the cnmc. Ibe 
nedical evidence showed that the blows struct by the 
MuKi wmncthVtly to cause death, and did not cause 
lt»tb, an*’ was Teslly caused by injimea 

Erom bar ■ 

Held {Vi ' , ' 

jniltyof ' 

aarfer nn^r^rVoS! of the Penal Code. '4^^; 
EurBEss V. KttASBtr • 1. 1* Bi.* 16 Bom., 104 

0 . - — TaeU neeesiOfjf to 

ccnttilult riicl alletnpt — S. 611 of the P»al 
Code docs not apply to attempts to commit miird», 
, • ** , 1 ..i,..„ve1v nmrided for by 


COMMIT- OPI’ENCB 


by some causa independent of bil roiitwn. 

EuPBisB «. Kuisx . • I. Ifc ^ 14 Ail, 38 

7, I - I ■ ■-. ■ ■■ InUntioit—Htictt^ 

ff f^nhahU eonitqiuncet o/ act— Preewaj- 


kdcamisseTeaitMuuo^M. ..... 

f.toLSU. . . .tXi.^20 A11.143 

8. ■- ■' '■ ■ ” ■ I..— . — . A young Brahman 

widow was confined of » chBA The chief coniUblo 
of police, acting, as he stated, on infotmatioa that 
the accused was about to luU ababy, went to search 
ba house with a luumber of not, aud found her 
lying on the first fioor, and dlsooTered on the second 
ioor a liringi new'b^ child wrapped up in a 
cloth with a cooldng pot turned over it. Tho 
Sessions Judge convicted the accused of att^pt (o 
murder. Tha High Court on appeal reversed the 
convicUon on the ground that the evidence was 
Insulfidcnt to support it. Bio. «. Cnnu 

IS Bohl, Ct, 164 


” I7‘w.E,0r,48 

plwe salt therein, ut order that the diS^Tcry of th« 

.fi" >»••»* to .riSS Sint U. 

eaemy « a judical proceeding, wetUd^^tfy * 


ATTEMPT TO 

— «onft«iie(f, 

eonvictioa for an attempt to fabncaie false evidwice. 
Qmnns r. Nc»ba • • . 4 N. ‘W’., 133 

. 1 . ' • ■ 
j. 


Im d<me towards the commission of toe oneuui, t-uej 
are not done in the attempt to comodt the thence 
i^lua the meaning of the word "attempt” as used 
in the tection. QUBEsr r. Bavsismt Chowbbt 

[4 N.W.,40 

12. Teoal Code, *e. 457 

and Sll — Forgers— Faett neeeetarg to eonitiiaie an 
aitempt—^^fment , — One C, calling himself Z, the 
aon ex B, went to a stomp vendor, accompanied by a 
mim Burned S S. and purchased fwim him , ?n the name , 
of-K^asUmp paper of the valneof 4ansaa. ^etwe 
men then'rcnttoapetilio&'WnI'er, and Oagain giving 
luf name as AT, they asked the petitbn«wnter to write 
Pw fheta a bond for B50 paysWe byZtoSS- Ihs 




AIL, 409 


“•dw^to the centnf office and^tjreaeat 

««h^ •®^‘^^t,eTenass=ssjagtS^^^t^ljaTe 
he nut cxmpUttd an attempt to eh^iut 

^^^madeprepiraticn 

®o«*wa mnst theTefr.Te he ui iksT 

Ewiw,e.Diimi . , 
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ATTEMPT TO COMMIT OEEENCE 

— conchtded. 

14. ^ Currency Office — 

Application for payment of lost Tiah es of currency 
notes, — A man may be guilty nf an attempt to cheat, 
although the person he attempts to cheat is forewarned, 
and is therefore not cheated. R, v. Hensler, 11 
Cox, C, C., 570, referred t -. M wr^te a letter to the 
Currency Office at Calcutta, end' sing the halves of 
two Government currency iKtes, stating that the ether 
halves were 1 ’st, and enquhing what steps should be 
taken for the recovery of the value of the notes. 
The Currency Office, having, upon enquiry, discovered 
that the amount of the notes liad been paid to the holder 
of the other halves, and that the notes bad been with- 
drawn fr-m circulatitn and cancelled, sent M the 
usual form of claim to be filled up and returned to it. 
It appeared frem the evidence that the Currency 
Office never contemplated paying Jfin respect of 
the notes. The form was filled up and signed by 
M, and returned by him to the Currency Offioe. 
Held that, alth'ugh there was no intention on the 
part { f the Currency Office to pay the amount of 
the nrtes, M was guilty of an attempt to cheat. 
Govebnmbni op Benoai r , Umesh Chttoteb 
Mittee . . . I. Xi. E., 18 Calc., 310 

ATTESTATIOIvr. 

See Cases xtndee Deed — Attestation. 

See Deed— Execution. 

[I. L. E., 20 Alh, 632 
X li. E., 20 Calc.. 78. 246 
3 C. W. If.. 84 
X L. E., 27 Calc.. 190 
1 C. W. isr., 81 
2C.W. ISr.,603 

See Stamp Act, s. 3, ci. 4. 

[I. X. E., 15 Mad., 193 
X X. E., 22 Calc., 757 
X X. E., 17 AIL, 2U 

See Cases unuee 'Wirii— A ttestation. 


’"Want of— 


See Evidence Act, s. 68. 

[X X. E.. 18 Mad.. 29 
X X. B., 20 Calc., 222 
3 C. W. Tf., 228 


ATTOEHSTEY. . 

See Cases undee Attoeney and Cdient. 
See Cases undee Costs— Speoiad Cases 
— Attoeneyand Cdient. 

See Counsel. 

CE. X. B,, 6 Calc., 69 : 6 O. X, E., 374 
See Guaedian — Liability op Guaedians- 
[2 Ind. Jur., N. S., 269 

See Lkttees Patent, Hioh Couet, ol. 10. 

[8 B, X. E., 418 

See Peitileged Communication. 

[12 B, X. E., 249 

See Taxation op Bill op Costs. 

[7 B.X. E., Ap., 60 


ATTOENEY — continued. 

See Witness — Civil Cases — ^Pehson com- 
petent OE hot to be Witness. 

[6 B. X. E., Ap., 28 

■ : Change of, pending suit. 

See Costs — Special Cases — Attoeney 
AND Client I. X. E.. 19 Calc., 368 
[I. X. E., 28 Calc., 769 


Improper conduct of— 

See Rboeivee X X, E., 22 Calc., 648 

Xien of, for- costs. 

See Cases undee Costs— Special Cases— 
Attoeney and Client. 

See Set-opf — Geneeal Cases. 

[I. X. E., 4 Calc., 742 : 4 C. X. E., 122 

1. Striking off the roll— JI/wco«- 

duct, — Where an attorney knowingly prepares a 
conveyance containing untrue recitals of the transac- 
tion between the parties thereto, and attests the deed 
and a receipt for consideration-money, which, to his 
knowledge, was never paid, or intended to be paid, 
the production of such a document to the Court is 
sufficient ground for calling upon the attorney for an 
explanation cf his conduct. But if such explanation 
bo given, supported by evidence to the effect that 
there was no fraudulent intent, and if no fraudulent 
■use of the deed has in fact boon made or attempted, 
mr any injury caused thereby, it is not sutheiont 
ground for striking the attorney off the rolls of the 
Court. Semble—The High Court in Calcutta is not 
authorized in striking an attorney off the rolls when 
such a step would not be sanctioned by the practice 
of the Courts in England. In the mattee ' OP ' 
Stewabt 

[1 B. X. E., P. C„ 66 : 10 W. E., P. C., 43 

2. Megligence — Alloxoing cleric to 

file false affidavit. — Where an attorney had been 
guilty of negligence in allowing his clerk to act in 
his absence and file a false affidavit, and adopted it 
without enquiring into its character, he was suspended 
from practising in the High Court in its original 
jurisdiction for one year, but he was at liberty to 
practise as vakeel on the appellate side. It had 
net been proved that the clerk was acting as an 
attorney without a license, or had a share in the 
profits. Had this been so, the attorney would have 
been struck off the nils. In the mattee op 
POOENOO Chandea Mookehjee 

[Bourke, O. C., 377 

3. Practice as to non-publica- 

tion of name wken charges are brought 
against an attorney.— The practice which pre- 
vails in England as regards the non-publication cf the 
name of an attorney against wh-'m a rul« has been 
obtained, approved of and followed. In the mattee 
OP AN Attoeney X X. E., 23 Calc., 676 

4. ^ Vakalatnamah — Criminal 

Procedure Code, 1872, s. ISS.—Aa attorney of the 
High Court, when appearing to defend a pewon m 
the Criminal Court, under s. 186 of the Criminal 



( G41 > 


JilQVST Ot CASHS. 


( ) 


ATTOHNEY — coac/wJeii 

rrrccdoro Cod?, ilunld not bo rcquiMxl to file e 

\akaUtn&mah. Akontmocs . 7 Mad^ A];^, 41 


wlucb hare been released, cannot bo assttpied. Bs 
ABTICIXS Of CLESS8E1P Of CALi^OOB bOODBJUU* 

BETAS . . . 2 Ind, Jur., O. Q., 16 

ATTOENEY AllD CLtElNT. 

See Cases usdeb Costs— Special Cases— 
. Aixojtssr AXD CuEsr. 

iSm Costs— Taxatios op Costs. 

[Z. L. E.. 18 Bom., 189 
I.I..R,20 Bom., 301 
I. Z,. B., 24 Cnl&. 881 
See F.xecotiok op BecbeE- Moob op 
E xBCOHOJi— C osts. 

CI.L.H., 10 Bom., 162 
X X. H., 17 Bom., 614 


See Fbitileobo Cousiukicatiok. 

(L li. B.. 3 Bom., 91 
Z. L. B.. U Calc., 666 
X X. B.. 4 Bom., 631 
Lx. B„12 Calc., 266 
I. X. B., 18 Bom., 263 


See ItCLsa OP IIIOB COOBT, BOUDAT— 
IlOLB No. 183. 

tl. X. B., 10 Bom., 162 
XX.B.,17Bom.. 614 
jS>« Vsimoil AXD rtBCiUBEB— I kTaUD 
Sales. 

[1 B. X. B., A. C., 96 : 10 W. B., 123 

1. Zfeelieence, Xiabllity for. — 

ila client place* binuilf in tbo hud* of *o attomey, 
ho placet himself in hit hand* in regard to aU mat. 
ter* having connection with the nit, and the attor* 
ncy inutt be held liable far any negligence,^ even 
thongh hi* client da not tale prempt adkm in the 
matter. AUT Npcses Koab c. Ablet 

U Hyde, 134 


ATTOBNEY AliD CLrENT-coa/iauftf. 

BQ order for the attorney to proceed with the 
amt, and to deprive bun of coitt already inemred. Ix 
TOS UATtZlt OP AX ATTOUBET AXD Peoctob 

[1 Ind. Jur., K. B., 306 

3. PowertoeompromlBS— Jl’aaf 

(>f cfieat'e coaecaf.— A decree (embodying the term* 
of a compromiie) made in open Court, upon the 


anthiirity is not known to the ether tide. SemlU~ 
That sncA decree it binding u between tbo attonioy 
and Ids client, provided it embodies a reasonable and 
proper compromise, and is not made againet tho 
express directions of the client. Jauaxxatu Dab 
QmvBJksaoDia r. Baxidas ODBreAssDDis 

[7 Bom., O. C., 70 


to the former of a large rcmaneration for hit scrv ices, 
iocladiog a portion of the property in snit Held 
th^ sou a contract stands on a diSereat footing 


the substance of the transaction, and not merely to 
the language of the agreement. Kciuoo Lall r. 
BiTDBBB PCEBIUD . . . 117. W., Z 


6. ■ ImlerteniiOh t/ 

titnf yar/y— JAdteer.— Tho interposition of a thud 
party does not nrcrssarily affect the fidnciary relation 
between the Irgal adviser and hit client, Tatleb r. 
Abubbss Kooxwab , , . 4 W. B., 80 

6. — Taiatxo* of Ull 


diW bad Issued eiccotion ag^nst his pre^erty, and he 


mary interference 


of llio 


Court, and to warrant it is 


Intm^ was to be payable at Vi per cens. per annum, 
and compound interest at the sxme rate wa* also Vo be 
charged on all inlcrtst In arrear. In September 1870 
a further advance on tb« same Urma aat mad* and 
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ATTORNEY AND CLIENT-cow 6 hhcJ. 

a further mortgage executed, which included the 
origiual sum, with the interest then due, and the fur- 
ther advance. Further advances were made in the 
same way in October 1871 and March 1876. In all 
these transactions the defendant had no independent 
^professional advice, and the mortgages were prepared 
in the plaintiff’s office, but not charged for. In a suit 
to recover the sum duo on the mortgages by sale of 
the mortgaged property, the plaintiff abandoned any 
accumulation of interest since the date of the third 
mortgage. Seld that the defendant, not^vithstaud- 
ing he had declined the offer of the plaintiff in 1869 
to tivx the bUls, and notwithstanding the delay that 
had taken place, was entitled (having regard to the 
xelation beWeen the parties and to the fact that a 
portion of the costs was incurred in suits then pend- 
ing) to have the bills taxed and to re-open the account. 
Under the circumstances, the Court would not infer 
■acquiescence from the delay on the part of the defen- 
dant, nor did the plaintiff's offer to tax, and the de- 
fendant's refusal of that oft’er, debar the defendant of 
his right to have the bills taxed in the usual way- 
Seld, also, that there is no rule which prevents an 
attorney from taking security or otherwise arranging 
with his client for the payment of costs which have 
actually become due, and that the plaintiff was entitled 
to sale of the property, to accumulations of interest 
prior to the date of the third mortgage calculated by 
allowing annual rests, to interest at 10 per cent, as 
being a fair rate for the client to have undertaken to 
pay when the mortgages were executed, and to inter- 
est on his costs. Mosohitb Doss v. EoiiANA'CTHLA'w 
[I, li. R., 3 Calc., 473 

7. Trustee — Tuv 

chase it/ attorney from client. — T had acted as 
trustee and agent for M, and F had acted in the 
place of T during T's temporary absence. T and 
T', as attorneys in partnership, did solicitors' work 
for AT. T, as trustee and agent for M, invested 
money on a mortgage. The equity of redemption 
was put up for sale at public auction in execution of 
a decree obtained by a third party against the mort- 
gagor, and a portion was purchased by T and F, as 
attorneys in partnership, JELeld that there was no 
equity compelling T and T to hold the equity of 
redemption for the benefit of iH. .Semite — ^The agent- 
ship could not be separated from the attorneyship, 
Held, also, that under the circumstances there was no 
equity calling for a sale in substitution of the 
foreclosure claimed by AT.,, Mackiktosh v, Uobin- 
MONET Dossee , . 2 Ind. Jur., N. S,, 160 

8 . Trustees of insol- 

vent retaining attorney to continue suit — Costs , — 
The contract to be implied from the employment by 
the trustees of an insolvent, of an attorney to carry 
on a suit already commenced by the insolvent as 
plaintiff, and in which' such attorney was retained 
for him, is a contract to pay all subsequent costs, but 
not the costs incurred prior to such employment, 
ShAMBAV PANDTTEAHa V, AhSTTSTEES OP BHUGVANDAS 

PuESHoTOMDAS . . 5 Bom., O. C., 163 

; Lien — Costs — Lien on sum re- 
covered by client — Attachment of find by creditor. 


ATTORNEY AND CLIENT-coni.BHed. 
—The plaintiff obtained a decree against the de- 
fendant, bnt. before satisfaction of the . decree, the 
amount of the decree was attached in the hands of 
the defendant by a third person, who had obtained a 
decree m a suit agamst the plaintiff. On an applica- 
tion by the attorney for the plaintiff that the defen- 
dant might be ordered to pay to him his costs of suit 
orft of the sum which had been attached in the de- 
fendant's hands, and on which the attorney clahned 
to have a lien, the Court held that the attorney had a 
lien for his costs on the sum so attached, but that the 
only order it could make was an order to the defen- 
dant not to pay the sum attached to any one without 
notice to the attorney. Nawab Na 23 Cii op Bbngae 
m Heebaiaei Seae , . , 10 B. L. R., 444 

19 * ; — Lien for costs 

Title-deeds delivered for specific purpose — Right 
to re-delivery. — 2), an attorney, who had a lien 
against C for costs on the title-deeds of certain pro- 
perty belonging to C, for whom he had been acting 
in negotiations for the sale of the property, delivered 
the deeds at the request of C to A/, who was acting 
as attorney for J, an intending purchaser. AI, on 
obtaining the deeds, signed a receipt for them, by 
which he undertook to “return them on demand with- 
out claiming any lien for costs or otherwise." L) 
subsequently ceased to act for C in the matter of the 
sale of the property of which J became the pur- 
chaser, The title-deeds remained with Af. Seld 
that L was entitled to hay e re-delivery of the deeds 
to him &om AT, even independently . of the express 
contract to return them. He did not give up posses- 
sion of them to C by delivering them to AT, though 
that Was done at Ca request. In the hamee op 
Mackeetioh . . . 16 B. L. R, Ap., 15 

; Lien for costs — 

Lien on documents — Discharge by dissolution of 
partnership— Contract Act (IX of l&TS), ss. 1, 171. 
— ^Where a firm, of attorneys dissolved partnership 
after the death of a client, there being at that time 
papers and documents belonging to the client in their 
hands, and a debt due in respect of costs from the 
client to them, — Seld that the dissolution of partner- 
ship operated as a disclmrge by the firm, and that the 
attorneys ivere not entitled to retain the papers and 
documents until their costs were paid, but were bound 
to hand them over to the administrator of the client. 
S, 171 of the Contract Act does not give an attorney 
an.absoluteJien. S. 1 provides that nothing in the 
Act contained shall affect any usage or custom of 
trade, and, as no part of the English law is inconsis- 
tent with s. 171 , cases arising in this country must be 
governed by^ the English authorities. According to 
those authorities, while the relation of attorney and 
client exists, the client may either continue to employ 
the attorney or change bim- IVhen he claims to do the " 
latter, tho attorney being willing to act, he cannot 
ask the attorney to give up papers in his possession 
without first satisfying the lien. The attorney has 
his option, — he may, if he chooses, either goon acting 
for his client, or cease to act ; if he adopt the latter 
course, he must give up the papers. On the death 
of the client, his yepresentative stands in exactly the 
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AITORNEY AND CLIENT— cob/ihwJ. 
uiuc ix'bUiuu witli rcsi>cct to the attorney as tho cluat 
did. IM tub UATTEB OB McCOBKlSrSALB 

[L I- B., 6 Calc., 1:0 C, L.n.. 40S 

12. iieii/or C04t4— 

Xien on troni/ation documtntt.—ilintn. I* and 
ir were solicitors for the plointiil in this suit from 
its commencement. ^Vlicn the cose nss ohont to 
appear in the list for bcano^, Messrs. P and IF 
ivrote to the plaisti/f. reqaestmg her to send them on 
advance of lil.OOO to cnablo them to dtliTcr 
briefs to counsel. They rcctiTcd no reply from the 
piaintiif, vho aftcruarui obtained leave to sae as a 


rcraamed In their possession, and upon which they 


tions as be has upon other documents, and the fact that 


[L li. B., 4 SoBln 363 


suit. The plaintiff not haring utikded in full his 
attorney’s taxed bill otcosts, the attorney applied for 
jiayment out nf the foud iu Court, i’rctiously to 
this applieutlan/lho fund had been attached by a third 


14. 


, C— i 
' Constructive notlco— /Vainf 


a IraHtaeUon iriM cfiea/.— The Cuort will unt pre- 
sume uotiro to hare been giten to his client by an 
attorney where surlt notice would tarolie a eonfee- 
sion by the attorney of a fraud practised by liims^. 
lIonuASJt TcuL'ui r. Miskctabsai 

[12 Bom., 262 


temany ai'l'UraUo to the rclstionibip of xaVil and 
rlicnl I and iu trunuctinns of such a nature Courts 
sliuald he cartful not to allow them to b« enturerd 
lu the name of a third tnrsoU tmt fumard as the 
rial pUialilf. FrrzLCX lljBiB r. Oiinin Jlisxx 

[U B. L. B.. 00 note : 10 W. B.. 460 


ATTOBNBY AND CLrENT-eea/.seeif. 


siAS MmxB r. Krsiru KtrxtAS Mitteb 

[4 C. Vr. N., 787 


L AoiSVilliU r. Moo.ru D»xs 

[L la B., 0 CftlO., 70 


[X. la B., 20 Calc., 700 

2l»!tto/2fadra$ 


Silk Court, rnlt A’e. 320 — Zeere of Court fur 


that leave must be uhtauied before surh a chsngs of 
atloncy can be mode) until the owls of Uis attorney 
are first paid or provlilod f< r Raxiabavi CuETTt r. 
SCBBU Curm . . L la B., 23 Mod., 134 


Ceraey— Fiiisy apytal iirou^k anotker altorarg 
Killoaf difeieryiny tktfurvur alturntuSanrtKin 
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ATOORlSray ANJO CLIBN'P-coiic;„Je./. 

Court, whotlier in il.i (■ri^innl or npjtcllutt; jurUiUc- 
lion. An ujii)t\iAti')u for iunction tn jm .'tci'ulii utuiur 
s. 195 . Criminal I’n.cviluto is not u |iroOft;irm'.j 
in ooniuction with the unit within Iho wonts of tUa 
ori^-isul Wiirwnt to tU-fond, and tUo ik’tVmlnnt is 
t'UlUiod to njutinr throiii;U a new* alli'nmy without 
obtainiii,^ a (lisohar.;c of hit (ri^inal Warrant or 
rttoiiur in fiUiiur of tin; <.r!.;ilni nttiTUoy. CAa'alil 
StAMOOJKB f. CiOV.Vl. LaLI. tjS.VI. 

[3 C. W. N,. 570 
at DeUvory of bill ofcouta 

— Iti/ht f(% i;i liilftlin mil — /f^vcii/or. — 'i'hiTi! U 
no law in foam in Iintia t<> jirovciit an oXi.fntor 
of an attorney from tuaint.iinin„’ a suit f> r ■ hiui- 
lUa« liy tlu! attonu'y, witliont having pre* ! 

vioitHly dilivcnd a hill of o .-.ta In iho ih'U'inhnt, and 
li ft it with him f- r a rcaioiiiildi.' tiinn Ufforn hritiiritii; 
the action; and the fact that Iho dcfiiuknt had 
notice that tho , 1 'iU w.u In l-c referred to taxation u 
isnmatcrial. W'ltBJ.'tio;; r. Auiiau &‘iiic.vu 

£3 U. L. K„ O. O., 00 

ATTORNliIBNT. 

6 ‘rr I..\.vi)tO!in At.p TUSAST—CoKitlTC- 

TION' OV ItulATION — ACKNOWVoUQMKSr 

OP Tl!^•A:<■cv uv Itucntpr op Hunt. 

Sro L\:n)ioni> xyu Tl;^•A:tT— TnASSVBU 
IIV JeA.VPlOiJP. 

dNTotlco of— 

Sf^ ItnoinntATJO.v Act, s. - 19 . 

CL L. JR., 10 Bom., 38 

AirCTIOlJBEH, 

A’fc Sale me AvertOK. 

fl. B. It, 18 Calc., 702 

» ATJCTION-PUBCHAaEIt’’ 

Sco CxsKi vsvzv, CrviL Puocbdche Code, 

S. 2 l4~l*AUt:IKA 10 iJClT. 

See CAaE3 c.vdkii Ctvu. I’ltocuDur.E Code, 

B. 2 H— (iUEillOtii IN EXUCUHO.n' OF 
Deceee. 

See LiinxAxiox Act, 1877, fl. 10. 

[I. L. B., 16 Calc., 703 

See SATiE Fon Ahueaus of RESr — K iguts 
AKD LIAIUIATIM of rtJUCILlSEllS, 

See Saib for Aeeeaks op Refenite— 
PuiictiASEUB, Rioaxa aad Liaeieixies 
of. 

See S.tiF. IK KxECGiiOK OP Deceek— P on- 

CIIASEES, Rioms OF. 

See Sale ik Execctiok op Deoeee— Pge- 
CUA 3 EB 3 , Title of. 

See Sale ik Execetiok op Deobee— Sex- 
xiKG ASIDE Sale— R ioais op Pgh- 

CIIASEKS. 

.AUCTIOlSr-SAlfB. 

See Saxe by Aectiok. 


AUDITOR, 

See CoJIPAKY— W iKDIKO CF— LiamlitP 
of UVFICEI13 . L I,. R., 18 All., 12 

AUTREFOIS ACQUIT, PLEA OF— 

See Act XIII of 1859. 

[I. L. R., 21 Calc., 282 
See Cases EA'DEi! Cuiuixam Vhooeduus 
Code, 1882, s. dOd.’ 

lllHClUUaK OP .\CCC3ED, 

[I.L. R, 12 Mod., 35 

L — Formor trial illegal and 

without jurisdiction.— A former trial set aside 
mt the arontul of want of jurisdiction and illegality 
is iii'.l a har to ii second trial. Quei:k c. JIctiiOoea- 
VEitAii.U) Pakoay . . .2 W. R, Cr., 10 

2 , Complaint praotically iden- 

tleiiL — Wliero a second cuinidaint, though iiltcred 
and revised, was practically tho same as one on wliich 
dcfemhnit lad he'eri ncijuitte’tl, — Jle/S the semoud con* 
vietiou Was ilh'gal. GovEEKiiEKX r. Dodlat 

[2 Agra, Cr,, 3 

3 , Criminal trespass. Trial for, 

after dismissal of charge of rioting.— Tho eUs* 
luisstd by one Court of the eduirgo of rioting instituted 
by tho police is no bar to the trial by another Court 
of a cltargo of criminal trespass instituted by a third 
perseai', ulth-ntgh tho two charges may substantially 
refer to the same cccurreuces. (Ickek c. JfoEXY 
SiiuiKU , . . . 6 "W. R, Cr., 61 

4, ^ — Forgery — Siuiilari/y of signn’ 

iure in different doewnents — Criminal Frocedure 
Ccdct ISOl, J. 55 . — D was tried on a charge of forg- 
ing, etc., elocuineut .-i, and acipiitteHl, In onlcr to 
prove the cliargc, cviilcnco was given in respect of 
another duemnent A, which was also alleged to liavo 
been fi rgenl, and the prosecutor nuinly based hia case 
on the alleged exact resemblance betweeeu the sig- 
natures to A and A, b.jth of wliich, it ivas s;iid, 
lewrtly rcscmhled a third signature admitted to be 
genuine'. Held by Peacock, C.J.j and ICejip, J. 
(JlAKKUV, J., dissenting), tiuit the acquittal in re- 
spect of the elocument A did not operate as au ac- 
quittal in respect of tho document A so as to enable 
the accused to plead autrefois acquit. Reo. r. 
Ptt’AEKA Xauiii Pott 

[2 luA Jur., N. S., 67: 7-'W. R., Cr., 15 

6 . Discharge by Sessions Court 

for irregularity of procedure— CriminaZ Fro- 
cediire Code, 1801, s. '33 . — Where a prisoner is re- 
leased by the Court of Session on the ground that 
the proccalings had in hia case ivero illegal and irre- 
gular, there is no bar under s. 55 of the Code of 
Criminal Procedure to his being subsequently tried 
and convicted of tho same offence. Queek v. Wahbd 
Au ... . 13 -W, R, Cr., 42 

0 , Order for release of accused 

as guiltless The order for the re- 
lease of tho accused as nirdosh (guiltless) was held 
to be an acquittal and not a discharge, and therefore 
to have exempted them from a second trial for the 
same offence. Rahjoy Suejiah e. Mieza Ali 

_[ 18 'W, R, Cr., 10 
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AUTBEFOia ACQUIT, 


PLEA 


OP— I AUTBEPOIS ACQUIT, PLEA OF— 
I —eonelvdcd. 


aad At then acquitted, Tthilo If and O were 
couvicted. 2f aad O appealed to the Court of 
SegsioD, and that Court, contidciing that the eTidcnce 
ihowed that the; had been guilt; of an attempt at 
murder, forwarded the record to the High Court, 
uhea the conviction wai qnathed and a new trial 
ordered. The order referred etpregel; only to if and 
O, but procccdingi were coninicuced dt noro againtt 
all tho five persona, and they n ere committed to the 
Court of Session for trial on a charge of attempt at 
murder, and convieted, as stated aboi c, by that Court. 


QCSEX f. Krat Aii " . , 25 W, R, Cp., 47 


hlagi>trate of tho second class (a 3, cl. 3, and a Ml), 
a person tried for any such offence by auy such 
hlatristrate and acquitted is not liable to be tried 
again for the same cffence fa 403), unless the acquit* 
tal hat been ut aside by the High Court on appeal 
by the GoTcrument. qrEE!(*£urRESS r GrsTSMi 
DaiuoBji . . ■ L Is. R.. 10 Bom., 181 

10. Single net conetitutlng 

flovcrnl offonces— PrenoBs ocjmttit/, •rte* ho 
bar to y«pMrr fnaf— Porrr o/ Apptal Coxft 
di$poaiiiy oj apptal-^Rttrfal, hffeet of ordtr 
dirrctioy, iH tan tchtri on* art coas/i/*tr( serrral 
o/Varrr, amt Iter* tat teem a» on 

soMsrAoryrsaai a coNrirtioa oa otirrr amiamap’ 
peal from tnet roaticfioa— “ r'rrrfirt'*— Crte,,Ha/ 
TroeedureCode tt.SSC, 403, oad J23^Tl^ 

word ** verdict” at used in cl.fd) of a 423 of the Code 
of Criminal Procedure, iu cases where an accused ^rsou 
U tried f>r various iff tnrea arising out nf a single art, 
or serh’s of acts, as routimpUted by s. 23G, means the 
entire verdict ou all the chargea and is not to 

lh« vtvdict on a particular charge upon which an 


the verdict of a jury of some of such ofTmere and cun* 
vkted of others and appeals against such cuuilctigu, 
ad where the Appellate Court reverses tho verdict of 
le jury, and ordai a retnal without any eiprtss 
limitatioD as to the charges upon w liich such retnal is 
to be held, such retrial mnsthetalccnto he upon all the 
charges as originally framed, and the acquittal by the 
jury on the previous trial upon some of such charges 
U no bar to the accused being tried on them anb. as, 
having regard te> the pro> islons of s. 423 of tho Code 
of Crunlnal Procedure, the provisioua of i. 403 in that 
respect cannet apply to such cases. KbibiU Diux 
tfau nat. f, Qcziy'EiCtaZSS 

|T.Ii.E.,22Calc.,377 


AUTREFOIS CONVICT. 
See ACT III! ot 1839. 


[L L. R, 21 Calc., 252 


AVA, KrNQDOM OP— 

See Crru, Pboocstsb Cods, 1682, ss S67, 
891 (1839, s. 177) 2 5. L. R, A. O.. 73 
AWARD. 

See Cesss ckdbs Act XIll or 1849. 
i^es Caass m>E8 Atteh.— AB smuTioir. 


See Cats) txdes AAsnsanox. 


See hlATBis BorsDABt Act, s6. 21. 25, 28. 

(LL.R, 13 Mad.,1 
See Cases tstdeb IIiout op Sett— 
Awasss. bnta cOKCEBxisa. 


See Suau. Cacsi Cocbp, STofesbix.— 
JCSlSDlCTIOa— ABSliaanOR 

J3 N. W,. 17 
7N.W., 320 
LRR, 13 Mod., 344 


See SFEnaii OB SccOXD ArrFiT — S witt. 
CacEz CocBT Sms— Awaup. 


f4RX..R, Ap., 63 
13 W. R, 233 
7 N. W., 167 


Set Cases m-DEB SntTEr Awazo. 


— AppUcatloa to file — 

See CzuTiPicaTS or AmimsTBanox— 
Hiout to srs on zxecciz Dicbti 
wnaoCT CEBTincata. 

[L L. R, 16 Bom., 240 
.SVa Costs— S rzaai. Casea^.lwaBD. 

[2RL.R, AO.,210 
U W. R, lG-1 
Se* GcasDiax— Dmzs axn Powers op 
G razDiaNs . L L. R^G Calc, 334 
See JraisDicTios— Sms job La5i>— 
Gemsal ClSES. 

IL L. R. 2 Calo.. 44 
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AW ARD — CO minded. 

See LiitiTATiON Act, 1877, abt. 176. 

[I. L, B., 7 Calc!, S33 
9 C. L. R, 209 

Claim under— 

See Attachjieht — Stibjeot 3 or Attach- 
ment —Expectancy, 

[7 B. I,. B., 186 : 14 Moore’s I. A., 40 
Eflfeot of — 


EAIIi — continued. 

2 . 


See Hindu Law, Joint PAAiriiY— -H atuhe 
or Joint Famidy and Position or 
aiANAGEE . I. L. E., 16 AIL, 231 

See J UBISDICTION — ^Testamentaby and 
Intestate Jueisdiction. i 

P. Ii, E., 20 Bom,, 238 
X. Xi, B., 21 Bom., 335 
See Hawab Haeim's Debts Act. 

CCi. B., 19 I. A., 85 
L L. E., 19 Calo., 684, 742 

See Panohayet . X L. B., 15 MaA, 1 
See Ees J udioata — Adjudications. 

[L L. E.. 18 Gale., 414 
L. B., 18 I, A„ 73 
L Ii. E., 19 Mad,, 290 
X X. E., 20 MaA, 480 

— Xoas of— 

See Evidenoe— C iTni Cases— Secondaby 
Evidence— Lost ob Desteoyed Docu- 
ments . .XX. E., 12 MaA, 331 
[X X. E., 15 MaA, 89 


B 


BAD EAITH. 


BAIX. 


See Cases undeb Insodtenoy — Insolvent 
Debtoes undeb Civil Pbooeduee Code. 

See Aebest— Cbiminal Abbest. 

[I. X, B., 14 AU., 45 

on arrest of ship. 

See Costs— Special Cases— Adjobalty 
and Vice- Admibalty. 

[X X, E, 17 Calc,, 84 
See Salvage . X X. E, 17 Calc,, 84 

Order for — 

See Magistbate, Jueisdiction or— 
PowEB or Magistbates. 

[X X. E, 22 Bom., 548 

Petition for — 

See , Peactice— CEiAirNAL 

TiON BOB BaiIi I. Ij# 15 Bom., 4oo 

X Accused person— CrimiwaZ 

Procedure Code, 1872, s. 380—ComioUd person— 
Sessions Pudge. — ^The Court of Session lias no powe^ 
under s. 390,_ Act X of 1872, to admit a convicted 
person to bail, a convicted person not bcmg an 
accused person within the meaning of that sectiOT. 

Queen v. Thakub Peeshad . X X. E., 1 All., 151 


- Discharge for want of evi- 
Procedure Code (Act XXV of 
18G1J, s. 212— Act X of 1872, s. 389.— The 
accused m a cmo. of dacoity, and assault were dis- 
charged by the Magistrate for want of evidence. At 
the same time, ho ordered them' to give securitv to 
the amount of 11250 to appear before him any time 
within BIX months if called upon. The Judge referred 
the question of the legality of the order to the 
JJigh Court, by whom the order for security was 
quashed. Ramlal Teivaei v. Suphaeam • , 

P B. X, E„ S, H., 28 : 10 W, E„ Cr., 34 

Insolvent convicted and 

sentenced to imprisonment under s. 60 of 
the Insolvent Act (Stat, 11 & 12 Viet., c. 21) 
— Appeal by insolvent under s. 73—Poicer ofSigIi 
Court to admit insolvent to bail pending appeal . — 
An insolvent was convicted by the Insolvent Court of 
an offence under a, 50 of the Indian Insolvent Act 
(Stab. 11 & 12 Vic., c. 21), and sentenced to 
imprisonment. Under a. 73 of the Act, he appealed 
against the decision and sentence of the Insolvent 
Court, and applied to be admitted to bail pending 
the hearing of his appeal Held, refusing the 
application, that the High Court had no power to 
admit him to bail. In the matteb op Hoehasji 
Aedesib Hoemasji , L X. E, 17 Bom., 334 

4. — Power of Sessions Court to 

admit to bail — Criminal Procedure Code (Act 
XXV of 1861J, ss, 436,411. — A person sentenced to 
one month’s imprisonment by a Magistrate, from 
which sentence no appeal is allowed under s. 411 of , 
Act XXV of 1861, is not an accuscd.j:wson within the 

sanie^ct,' so as to he ad- 
'ffiitted to bail by the Court of Session, when his case is 
refeiTcd to the High Court under s. 434 of the same . 
Act. Queen v. Mahendeanaeayan Bahgabhusan 

[1 B. X. E, A. Cr„ 7 

BAGDEE MANJEE V. IIOHINDEO NAEAIN 

[10 W. E, Cr., 18 

5 . Further remand — Evidence of 

guilt — Necessity of talcing evidence before refusing, 
bail. — When an accused person is first brought before 
a Magistrate and a remand is requhed by the prose- 
cutor, it is ordinarily sufficient to show by the evi- 
dence of a police officer that the police are in 
possession of information, believed to, he reliable, 
that the accused has, committed an offence; but 
when the accused is again brought up after remand 
and a further remand is needed, some direct evidence 
of the guilt of the accused should, be ’required to 
justify the Magistrate in refusing bail, and ■with 
each remand the necessity for production of evi- 
dence of guilt becomes stronger. Ponnusami Chetti 
u. Queen . . . 1. X, E., 6 Mad., 69 

6. — ' .Criminal . Procc" 

dure Code, 1872, ss. 190, Wd—Pemand of case for 
evidence — Judicial proceeding — Seasonable growid 
for remand not supported by sworn testmopg.^lae 
proceeding in which it has to bo determmed whether, 
an accused person should be admitted to bail by a 
Magistrate is a judicial pi-oceeding, and, as such, egg- 
nizable by the High Court under a. 297 of the 
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’BAUt^onlinutd. 

Code ot Crimuia] Procedure. 1872. S. 194 ot the 
Cmauud Procedure Code, 1872, muet bo rtud u 


in order th&t further evidence might bo produced 
(to th&t the euqniry, nhen commenied, might ho 
continuout ), — lltld tbtt tucb a rcuun recorded b; 
the Mtgisirate, although not tvoru to, jutUfiol a 
rcm&nd for fi^o da)i and a further remand for 
four daja An accuicd penon hu a right to havo 
the evidence against him recorded at at cart; a period 


and remandt the pritoner under i. 19t ot the Code 
of Criminal Prtice^nre, 1872, he it bound to ciprrst 
clearly on the record the reaionable canto from which 
tueh action became neecuary or adritablo. Mani* 
uu hirsiu r. Qcfeh . L L. B., 0 Mod.. 63 


7 . — - , Power of aisgle Judga of 

High Court, pendlog appeal— ea 
Istf.— A tingle Judge ot the High Coart may 
order ths rcleaio of a pritoner on bu, pending the 
hearing ot an anneal. Qn£K e. Juoo SiRsas 

‘[W,Il.,l864,Cr.,18 
' Siaeretlon of 'Uagletrata to 


accept or reflue balL— The refuting or aceepluig 
bail it a iadictal and not merely a mluistcnal doty, 
and a suitahe !a the performance of that doty 
wilhcnt malice will bot be raiEeient to euttain an 
action. PaniirKreaxKasa«iTaPa57rt.vr.StraitT 
(3 ^d., 396 

9. » ■ - Contempt of Court— C mumboI 

Procedure Cod«, JS61, t. iSJ.— In a case of c«d> 
tempt, the Court before wl^h the offence it coiamitUd 
it bound, under t. 1G3 of the Code of Cnminsl 
Procedure, to accejit bail, if inflicient bail it tendered. 
QCEEM r. CnimsEa Sbeevb Hot 

tiaW.B., Cr., 18 

10. Power of SeBsioDB Judge to 

give bail ponding reference to High Court. — 
A Scssioui Judge bat no power to relcatc on bail 
penoni convicted by the hlapistratr, pemUng a 
reference to the High Court under Act X of 1872. 
t. 29S. ABinans hlrxsn. r. hlTix Knar Taead- 
OUB. .... 24W.B.,Cr.,7 

IL — Admieslon to ball alter 

BOntenco- Cn’fliiMt Procedure Code, iS72, t. 300. 
—Act X of 1872, t,S90, nfera only to the period 
daring wUeb a cate it under enquiry, and when the 
party concerned it sUlI in the poaitwa of an aocutrd. 
The Sesuona Judge hat no power to adiu-t tiim to 
bail after be !t tcstenced and .convicted. QriBTtv 
Rut Renox MooKBUBi . 24 'W. II., Cr., 8 

Qccsjr f. IvAxsAi SaAinr . 23 W. H., Cr., 40 

Mooxoa ^CKsn. r. BaoLAXArn HrXbrL 

[3 a L. B.. 404 


BAIL— ooueluded. 

Mooxsa hiDsnn. r. DsouxArn Biswas 

(3C.1,.B.,406 note 


to law. The duty ot deciding at to it« tuiheienry or 
otlmwite i* with the Court ittelf and not with the 
police. QoeEX'EstrsTSS c. Qatitui I’bososo 
UoosAi. . . . I, L. B., Cole., 4SS 

BAILEES. 

Set Cases cxdeb Cabsiebs. 

See HoiEl'SEErEii Axn Ouest. 

[LL.B.,22AU., 164 
Set Cases oxnsa Bahwax Coutaxt. 

BAILMENT. 

Ste CostBACT Act, b. 103. 

ri3 B. li. B., 42 
20W.E.,467 
L li. B., 0 AH, 888 
Set CoSTBiCI ACT, 8. 178 

[L L. a, 8 Calc.. 264 
Set Dauaoes— Mbastbi ixt> Auusvsxr 
or Dauaoss— Bbeach or Coxtbact. 

[L 1a a, SAIL, 758 

Sit lIOTSX-szzrrs AXt> Ocest. 

eta a, 22 AH, Z61 

Stt Oxet or Psoor— Biiiums. 

[taa^o Aa> soa 


L Law epplicable to the mo* 

fOBBll— Euyiitl late . — The general principlci of the 
law of bailiDcnt art applicable In the mofunil. and 
Ibcy are tubstantially the ume at thoM which pro 
Tul under Englith law. Dooucx PsAsAn r. SnooE 
Cjiaxp Paul , ■ • .17 "W. B., 00 

Jh — NoaKiellvery of goods— Poi/ee 

0«Bt preioudi.— ^ Kut ctAton to JJ’t tcrew. 


ba«l talisfaetonly duae. .d’t tuit must he dlirniited. 
TVcrcoaltinnoilcu •ri'oal J but tutPeacocx, C..r.— 
Q,h„^_Waf B a baiUe at all ? Pci Mabkst, P.— 
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BAllMBTST-coHcluded. 

2i was n bailoe for cuatoUy, but uot a gratuitous 
bailou. MoOLCltASD V. K0DI^■30N 

[1 B. 1m R., O. O., 68 

3 . Soizuro of goods— Iii/flrjjfcarfsj* 

sill i~Cosls~I!j:ecu( ion of decree of Small 
Cause Court-Act IX of 1S50, s. SS.—^i obtained 
n deewo ill tlw Small Cauw Court againiit JB. In 
execution of the ducreo, goods belougiug to JO, but in 
tho poMOssion of a pledgee, were Eoizod by a bailiff of 
the Small Cause Court. The pledgee brought an in* 
terplc.rder suit, under s. 83 of Act IX of 1850, to re- 
cover tho goods. JXeld the pledgee was entitled to 
have the goods released to him and to have tho costa 
of his suit ihiid by tho oxocution-cruditor. BuiifJl 
OomTiJI r. jrONOHAU Da3 

[6 B. Jm E., Ap., 31; 14 W. IL, 303 

^ Balloo’s lion for work dono— 

WorJi dona — Contract — QuaiUuia meruit— Act IX 
of 1S73 fCoidract ActJ,s. 170, — S delivered J an 
organ to repair, J promising to repair it for II 100. J 
hnbscjjucutly refused to repair it for that sum, and 
claimed tube entitled to retam the organ untA bo re- 
ceived ceitaiu roraunenition for tbo work done. JUeld 
that, as, ■where there ia an express contract, it must bo 
performed in its entirety or uotbiag can bo claimed 
under it, and there is only room for a q^uaulum 
meruit claim where no express contract has been 
made, J was not entitled to retain tho organ until he 
was paid. SKiKKEii v. JAacn 

CL la E., 6 AIL, 139 

BAIiAlTCE OP ACCOUNT. 

Sea Cases tryesa LuflTATiOK Act, 1877, 
AUT. 04. 

See Cases uwEn LiiaTATiOH Act, 1877, 
ART. 85 (1859, 8. 8). 

BABANOE SHEET. 

^ee SiAADf Act, 1879, son. I, OE. I. 

CL L. E., 15 Calc., 102 

BALLOT POE JURY. 

See Jure . X L. E., 1 Bom., 402 

BANDHUS. 

See HtSBtrXAW— ISDERITANCE— G bnerai 
Heibs— Bandhus. 

Sea Hraotr Law— iNHEaiTASOE— S teoiau 
IIeies— Mates. 

See HrtEDU Law— iNttBRiTAHOE— Speoiat 
Heirs— Fejiaies. 

BANIAN OP PIBM. 


^dNlAE OP PIRm — concluded, 

I — goods under agree- 
ment witk firm. 

See PARTSEUsmr— K ioets ahd Liabili- 
ties 03? Parthebs. 

; [3 B, L. E, O. C., 80 

BANK MEMORANDUM. 

See STAin? Act, 1869, son. 11, cl. 7, 

CX L. E., 4 Calc., 829 

BANK OP BENGAL. 

See PBEsinEKOT Barks Act. 

[X L. E, 8 Calc., 300 

1, Act XV of 1802, B. lO—Loaiis 

and advances on securilj/ qfland — Security for past 
loan. — ^Tho prohibition contained in s. 30 of Act IV 
of 1862, which regulates tho Bank of Bengal against 
making loans and advances on tho security of laud, 
is no prohibition against tho Bank taking land as se- 
curity for a post loan and an existing debt. Ibeaeih 
A zin c. Ceeikseark 

[7 B. L. E., 053 ; 10 W. E, 203 

2. ^ Act XI of 1878, ss. 17,21- 

Meyisiraiion of transfer — Jtiyht of Hank to refuse 
to reyislcr, — Tho Bank of Bengal is entitled to' re- 
fuse to register a transfer of sliares when the applica- 
tion is inado during the time tbo transfer books of the 
Bank aro closed under tho powers given by a. 31, Act 
XI of 1876, aud after a public notification in accord- 
ance tbovowith. Thong'h the Bank may not have 
given this reason for uot registering at tbo time .of 
tbo application being mado, they are entitled to avail 
thcrasolvcs of it subsenuontly, when a suit is brought 
to compel them to register tho transfer. S. 17 of Act 
XI of 1876, which entitles tho Bank of Bengal to te- 
fuso to register the transfer of shares until payment 
of any debts duo by tho person in whose name the 
shares stand, refers only to debts which are presently 
payable ; therefore, whoro B. ivas indebted to tho 
Biinfc, and gave bills as security therefor, — Seld 
tho Bank would not bo entitled to refuse under s. 17 
to register tho transfer during the currency of the 
bpls, aroTEOOEMOHER EOT V. BaNKI OP BeNOAL 

[I. X. B., 3 Cole., 392 : 1 0. L. B., 507 

BANK OP BOMBAY. 

Sea Pjiesieekot Banks Act. 

[XL.E.,24Bom., 360 

banker and CUSTOMBE. 

See LiiaTATiON Act, 1877, art. 59. ’ 

. [X L. E., 13 Bom,, 038 

See Limitatioh Act, 1877, art. 60 (1859, 

B. 1, CL. 9) . . 10 Bom., 300 

ri, L, E., 18 Calc., 26 
X L. B., 18 Mad., 300 


See Lien 
— Liability of- 


L L. B., IS Calc., 873 
£L.E.,18X A.,7a 


See Principal anb Aq-ent — ^Liability op 
Agent . . S B. L. B., O. C,, 7 

[2 Hyde, 129: Cor., 47 
Bourke, A. O. O., 117 ; 2 Hyde, 301 


— Pajonerit of cheque— Hvidenee. — 

Case in which.it was held on the evidence that the 
respondent Bank had, on the presentation by the 
appellants' servant of a cheque drawn upon it in 
favour of the appellants, failed to pay , the same 
in such manner as to be discharged of its obligation. 
Lall Chand V. Agra Bank L, E,, 18 X A„ lu 
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BANKEES. 

1. Deposit of money— 

ta kttpfundt ieparate— Breath of lr**t—Cet»m*‘ 
tion apenli.—Thi IntoWentc r&mcd on bniincM «• 
lianbcrt and cosumiuon sgentii rccuTing tLo money 
of their constltoenti on deposit, for inTcitment or 
for reiDittanco, charging s commliiion on each 


[i. Ii. H., 0* Calo., 70 : 7 C. I- Jt, im 



pUced U 
«at laid I.,.. ... 
the cuktora 
that uasDc . 
jt aftenran t 


payment 
for It. 


neglect M 
of the liundi 



0. — - Xir* o/ Joairer— 

Contract Act (IX c/ IS72), t. 171—DepoeA o/ 
infi ?i/iolr ia eernrt dtllt due to taat.— 


he proved that the defendant had agreed to cUo op 
ill general hen. Kosnur Matax r.DA^rs or Mapnat 
[LD.B.«10 hlad.,234 
4. - Banking eontpanf 

repitltred under Coapantet Act (VI of iSS2)^ 
Cnmiaal treaci of triut lu lanker—Papment of 
dtri'Undt dukoneetly oaf of deponte — Dtnetere-.-. 



BANKJa'BS — <*ca/i*artA 

to pay dividenda to aharehcldcra at a time vrhea Ilia 
honic ia iojolrcnt and cannot legally nay diriJrnda. 
In the case of a hatjc ngistert'd under the Indian 
Companica Act aa a cempany limited by aharci. and 
govtfDcd by the regulation* contained in table A iu 
the fint schedule to the Act, it was keld that the 




<i.« V'V tJ'i'v were pnSltv of ehmtiuK in the 



aod correctly reprtM&ts nhat U in the boohs. A 
balance^beet which showed all the debts owing to the 
company, amonnting to RSS Uhbs, nndcr tbo Lea>l 
of asoets, willunt ipccifybg In accordance with tbe 
forai of balancc'fhcct annczAl to table A, which of 
such debts were p«>l and •rcurrd, which pw4 and 
unMCur^, and which nualdrrcd tad and doobtfah 
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vices being the only rroper uid » full rcmanentioD 
for them. Ditm ^Tobtoaob lUirs o? Iksu r. 

Eima 25 W. IL, 333 

6. Barrister or pleader appear* 

tng as litigant In person— iWtiee —In cases 


'‘[il^E ,,0 AU .,180 
BASTABDY PB.OCEEDIITGS. 

Ste Ciszs rnmcB Alscrtsssvce. Oanss 
Q( CatuiBii. Cotr&if as to. 


Ste WiTSzes— Cinii Cases— Pkbsoss 

COUSTZM OB KOT TO BB WiTSESSBS. 

p. B. H., 16 Calc.. 701 

BAST! IiAHB. 


Stt CitorTTA ilnncTTAc Co59oin>Anos 
' Act. 18tS, e. li, 

CL Jj. V., ai Calo.. 63S 

BA2ASS. 

See Db>'Oai. UEOrunox XXVII or 1793, 
B. S 


BSKAAIIBAB. 

See Casu ckdeb DsnAUi TniKSActtox. 
See Ss»QAt TSKA5CT Act, e. 173. 

• [L B. B., 21 Cola, 654 

See DtUiTATXOK Act, 1377. abt. 179— 
KAtcbb or ArrEicATioM— O ekebaut. 

iJ. B. B., 20 Cala, 388 
See LiWTATioii Act, 1377. abt. 179— 
Stet ih au> or Execttiox— 
Gu>'BiLALi.r . L B. B., 0 Cala, 633 
[12 C. B. B., 140 
BB.B., 10 Cala, 356 
See Cases ttkoeb Fabtibs— I'ABX iu to 
SCITS— BSKAU miBS. 

See 1*ABIIE3 — PabubS to Srns— 
acBETiES . 2 B.BB., A.a, 237 : 

[U W. B., 120 
See lies JmiCATA — Pabties — hAMs 
PaBTIES OB TUEIB BETBESETTATtTEE. 

[B. B. B., Sup, VoL, 750 : 

3 ln«l, JUr., N. 8., 337 ; 8 W. B., 428 
6 B. B. a., 331 : 13 W. H., 157 
BUB., 16 Mod., 207 
See Saik tx ExBcmox or Decbes— 
ScTTlBO ABISE iiiXE— I bBEOCLABITT — 
UEStBAi. Cases. 

CB B. B., 20 Cala, 413 
1 C. W. N., 378 


16 W. B., 48 
P6 TV. B., 268 
UW.tt.,lia 
aiW.B .,383 


CJ. 

1. Gexbsaz Cases . . . cc:t 

2. SorncB or PraciusE-sioKBr . C71 

3. Oxrs o» Pnoop .... C73 

4. CEBimxD PmenASEBS . . C78 

(a) Am XII or 1841, 1 or 1543, 

AM) XI or 1839 . . C78 

(b) CmEPaocEnras Code, 1832. 

e. 317 (1839. B. 2C0) . GSO 

(e) Jf.'W. P Lixn ItiTEKn: 

Act (XIX or 1373). 

A 131 . . . . C91 

See Attoeket avd Citext 


[U B. B. B., 60 note i 10 W. B., 469 
See Estoppex.— K noTTEi. nt Coedcct. 
{Karsli.. 293 , 568 : 2 Hay, 167 
3 W. E.. 83 
18 W. B., 620 
26 W. a, 333 
17 W. a, 193 
B B. a. 10 Cala. 137, 143 
BUB ., 20 Cala , 230 
B U a, 23 Cala, 009 
U a, 22 BA., 129 
See Feapp— Etfect of Foapp- 

[B U a. 11 Bom., 70 S 
Sff Liuirinox .icr, 1577, & 10 (15(9. 
[ 8 HU a, A. a, 284 : U W. a , 73 


See ItiUonsoAX La\v— O in. 

[BU a, 10 AH, 207 
L. a, 24 B A., 1 


SVe Cases pxdxb PAnrtss— I’AitruB ro 


BCtlS— D£XAA<n>A28. 


2 Ind. Jut- N. S., 337 : S W. a, 483 
B U a, 16 MaO., 207 
See Sai> Eos Aeskaee or P.btcspb— 
lsCPJIBBl^cxl— A ct XI or 16i9, 

[BU a, 14 Cala, 109 
U B., 13 B A., 100 
B U a. 16 Cala, 360 


1. QEXEIt.lL C.VSE3. 

B - - Custom— o/ If 

nami /reeeecfiese.— Uenami tr&ntaclivne are a 

caatomol Uio country, ami lontt be rto:>!niiuJ tdl 
tAVrwuo orOrreO by law. Miaa'ehilc the eitcot 
of Uiiir couipatibUily with an honnl pnrcluao 
dc^utla ujon the jMTiIiaf «rcnni»tanet» of tach 
raeo. Kaut Boars Papd r. DuotAXirn Cuic. 


u»AB 7w.a,m 

a I ' - ■' - — Preeeatp/iee ee 


/« oraeretif — Bie habit of hi')thi>g Unil betiami. 
tbongh iaviUntti in India, iVxt not jaHry the 
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BENTAMI TBANSACTIOH-— 

1. GENERAL CASES — continued. 

Courts in making every presumption against apparent 
ownership. JirnooifATH Bose v. Shtjmsoohnxssa 
Beoem. Bezeoob Eeheem e, SHEJisooirmssA 
BEomr 

[8 W. B., P. C„ 3 : 11 Moore’s I. A„ 561' 

3. 1 — Presumption — Evidence justi- 

fying ienami purchase. — Evidence raising presump- 
tion of purchase at a sale in execution being made 
heuami for the judgment-debtor discussed. Ram 
CHU iTDEa Bysaok V, Dino Nath Seema Siekae 

[5 C, L. B, 470 

4. JPurchase of pro- 

perty hy manager of joint family property, — When 
the manager of a joint Hindu family re-purchases 
benami property sold for arrears of revenue, the 
presumption is that the property so purchased is held 
by him for the benefit of the joint family. Kaeeh 
Doss Mookeejee V, Mothooeanath Baneejea 

[6-W.B.>154 

5. Use of farzi 

name. — In the case of a benami purchase, the mere 
use of the farzi name is sufficiently disposed 'of if 
the party whose name is used sets up no claim, 
and if there appears to have been long-continued 
possession on the part of the person claiming to be 
the beneficial owner. Hoymobetty Dassee v. 
Sekekissen Needy . . MW. B., 58 

6. Purchase hy 

father in .name of son. — ^TlGiere the father of a joint 
Hindu famUy purchases property in the name of his' 
minor son, the presumption is that it Is a benami 
purchase by the father on whose death it becomes 
the property of the family., Bhaobet Chenbeb 
Dey V, Heeo Gobind Pad . 20 W. E., 208 

7. ^ Lease fajeen in 

name of wife and son, — DTicro a father obtained, 
once and again, a lease in the name of his- wife and 
son, paying the consideration-money out of his own 
funds, and on the decease of his wife obtained the 
lease in the joint names of the son and of Lis 
daughter by the deceased, and it was found that - 
latterly the possession was not with the father, — 
dLeld that there was no error in law in the J udge’s 
coming to the conclusion that the property was not 
intended by the father for his own benefit, but was 
given to his wife and children for their’ maintenance. 
Zbbmet Adi v, Adimoonissa . 10 W. B., 277 

8. : Purchase in the 

name of Sindu wife. — The question for decision 
was whether a purchase in 1843, in the name of a 
Hindu wife, of an interest impart of her husband’s 
ancestral estate, was for herself, or for her husband, 
her name being used benami for him. The High 
Court, at the hearing in appeal, considered certain 
previous decisions in cases arising out of benanu 
transactions. But in amving at its conclusion, which 
was that the property was the wife’s, it proceeded 
entirely on the evidence in the particular case. The 
judgment of the Judicial Committee, which also 
went upon the evidence, was, on the contrary, that 
the husband was, in fact, the purchaser, the purchase 


BEITAMI TRANSACTION— continued: 

1. GENERAL CASES — continued, 
being benami in his wife’s name, Dhaeani Kant 
Lahiei Chowdey V, Kbisto Kemaei Chowdh- 
BANI 

[I. L. B., 13 Calc., 181 : L. B., 13 L A., 70 

Reversing decision of High Court in Chowde- 
EAEi D. Taeisy Kant Lahiey Chowdey 

[L L, B., 8 Calc., 545: 11 C. L. E., 41 

3* Purchase by hus- 

band in name of wife — Claim by husband when 
property is attached. — A husband who puts his ivlfe 
into the position of being the true owner of an estate 
and allows her to deal with the world as the true 
owner, deprives himself of the right to set up, or rely 
on, his benami, title. Nidhee Singh «. Bissonath 
Doss 24 W. B., 78 

10. Property of hus- 

band bought from toi/e.— Where property is bought 
from a wife as the ostensible owner, the husband 
consenting to the sale, and the transaction is bond- 
fide on the part of the purchaser for a consideration, 
the purchase is a good one, even if the property is 
not the wife’s, but the husband’s. Gobam Eessoob 
V. Abdool Reheem . . .15 W. E,, 18 

11. — — Property of hus- 

band standing in name of wife, — Certain property 
standing in the name of a wife was mortgaged by 
her. ' The mortgage debt was paid off. The mort- 
gagee, having a decree against the husband, attached 
and sold the property. Seld that, though payment, 
of the mortgage debt by the wife might have given 
her a lien on the property to the extent of any money 
paid by her out of her own fund, the mortgagee’s 
acting on the wife’s assertion of title did not prevent 
him, when he subsequently discovered that the pro- 
perty was really the deceased husband’s, from mak- 
ing it available for the satisfaction of his decree 
against the husband. Ameeeoohissa Bbebee v.. 
Benode Ram Seiw . . . .2 W. E., 29 

12. Property ac- 

quired by' JHahomedan married looman. — Where 
property is acquired by a Mahomedan lady living in 
a state of wedlock, and also by her legitimate daugh- 
ter, a very small amount of evidence would suffice to 
dispose of the presumption arising from the fact of' 
title deeds being with the lady, against the supposi- 
tion of- a benami purchase. Kedebeen v. Laiden 

[14 'W: B., 360; 

13. — — ^ ^ Purchase in 

name of daughters — Right of bond fide purchaser- 
from daughter. — A, having two daughters, 'B and O, 
granted a patni talukh of certain lands in his zamin- 
dari to them in their infancy, and transacted the 
business connected therewith as. manager down to 
the time of his death. After his death, R sold her- 
interest to her sister C, and C sold the patni talukh 
to jD. The heirs of A brought a suit agamst -D for- 
tb-e lands. Seld that the lower Court might, upon 
these facts, infer that the grant of the patni talukh 
by A to his daughters was by way of provision for 
them, and that it was not a case in which the daugh- 
ters held benami for the father. Secondly, that even, 
if it were so, 2), acquiring by a bond fide purchase- 
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fiENAMI TEANSACTION— cos/wMi. 
1. GENERAL CASES— 


. 2£aTBh.,664;2Ha7.630 


confiJcnce *o created. NffirBSlALl. r. Txtlsk 

[1 Ind. Jur., N. 8., 65 j 6 W, IL, 37 

16. — — — ' — " StMBti pur- 

chaie—Alttnalic* henamtdar.~V r o p e r t y 
■boBg^t "by P ia naine o£ 3 wai mortgaged ty P 
tLrougb hii baiatnidar 3 by conditional ude to £. 
^«bo, djing a£ter {orccloturOi left it in iwiicesloa ot 
liii aidovij defendauta Kci. 3 and 4, from «hoin 

S laintiQ pnrebated it at a lolo la execution of a 
(cree against them. Dcfc&daati Nea. 1 and 2 
rcHited on tUe ground that A'a condition^ ante did 
not pa«i tbo ilgbti and intcreat ol P, which tbey 
iouglit at an auction tola in czeentioa of a dccrco 


they allow o. distinct lotentMn to bold on their 
UUalf. Juooxnaini rnasaaD Dittt r. HexJO 

il3-W,IL.U7 


Turchaitr of 


rttcppcl against him. PiMwfniao^jt A'OBKtol t. 
Pamlanor OAcse./. 7 Calc., 107 j J,. S., 8 1. 
A., €5. and Lata Poriia Lai r. dfyfise. 1. L, E., 14 
CaU., 40/> followed. Utld, furtbiY, t bat It «aa not nc> 
eessary to decide whether (hepIaiatiiTt mertgaga waa 
lalidaa ag^st A, the plaiutiil not haring raii^ the 


BENAMI TBANSACTlOIT-eoa/i'a«rJ. 
L GENERAL CASESwoafiaiied. 


[L L. IL, 20 Calc., 230 


the ptaintiif was entitled in eqnity to a dcclMtiun 
that the (uma adranced with lotenst were a charge 
thereon. SaoiC Fansius e. Um Rnacsin Sbwac 
P avDar . . . . Ii. R, 20 L A., 103 

. . I ■ nldnr— 

' I • • • orenanta 

• * ’ • city are 

«*' , . . • h tliough 

there may be circBD^DCca under which a perajn 
wbiee name doet not appear upon a contract may bo 
liable to perform iticenditiona BisaEtacaEi Debia 
r. aon>-i>rsBSitaj> Tswajtu . 21 W. Ih, 803 
20. ■ " - - Cottnaniforqxitf 


gc thcr with A, anid the land nnder a coureyanec, n bicU 
contained a joint coraiaiit to nmoro any hindrance 
in thevcndre'i rajoymeatoftboland. I’creuni claim* 
ing under Ibo lawful sucersaor of the dicraaed taniin* 
daittiobtainod an ejectment decree against the rrpre- 


suit. Zftld that the iilaintiifa were eotitli^ to the 
decree aonght by them against A notwiihctandmg 
that he waaa benamidar mcniy. hoxtacaOABau 
Attaso PiBCun . . L B., 10 AlocLj, 60 


the Judgmcnt^dchtors. it is necessary to be rcry careful, 
and to aecertain beyond a doult that the fact is a% 
Mabowis Ibsa Eoas r. Osuet . 8 VT. R, 20 


22 . - 


- Tsteu/io 


efeenr.— IVhcn a dxree Is assigned to for Lis 
hentht in the name of B, B. the c«tensiUe decree* 
bolder, may tabe ciut execution. Pcbxa Cxuscaa 
Rox r. ASiuTA CuAmoa Uor 

[4 a L. R, Ap, 40 
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BENAMI T.RA]SrSACTIO]5r-eo«i;;«.aec;. 

1. GENERAD CASES — continued^ 

23. Evidence of ownership— 

Title to 'property seized in exec%ition — tEmdeiiee 

Suspicion , — In determining the right to property 
seized in execution, the Court must not declare a 
person claiming as purchaser to be a benamidar for the 
debtor upon suspicion merely, but its decision must 
rest upon legal grounds established by legal testimony. 
Paez Bex CnowDHEY v. Paeieudmn Mahomed 
Ahasan Chowdhey 

[9 B. L, E., 456 : 14 Moore’s l.,A., 234 

Reversing decision of lower Court in Pdkeeeood- 
dekn Mahomed Ahshh Chowdhey v. Kheeeem 
Bhks Chowdhey . . .5 W, R., 43 

24. — Breach of covenant — Cause 

of action — Plaint — Consent of lendmi'dar. — The 
plaint alleged that the three first defendants With 
a brother, since deceased, purchased a patni mehal 
therein described ; that the same was thereafter sold 
for arrears of rent, and purchased by the said three 
defendants with their own funds ; but that the Col* 
lector, in compliance with their petition, entered the 
name of their mother, the fourth defendant, as the 
purchaser. The plaint then alleged a subsequent sale 
by the three first defendants to the plaintiff ; that they, 
the said defendants, caused a kobala to be' executed 
by the fourth defendant, and that they, being the 
real owners, became witnesses to the deed, and received 
the whole of the consideiution-money, and prayed 
by I'eason of ouster and disturbance alleged for 
damages against all the defendants for breach of 
the following covenant contained in the kobala : “ If 
any one maMng any objection to the sale by me of the 
said mehal give you trouble in any way, then I Will 
put matters straight. If I fail to do so, I will return 
the consideration-money. If I do not return it, you 
will realize it by means'of a suit.” The Civil Judge 
in whose Court the plaint was filed held that no cause 
of action was shown, and the High Court on appeal 
remanded the case to try whether there had been the 
ouster and disturbance alleged, and whether, under the 
circumstances, they constituted a breach of the con- 
tract. The High Court, however, dismissed the suit 
against the three first defendants, holding that the 
mother only was bound by the contract.- PTeld by the 
Privy Council that the plaint disclosed a c.ause of 
action against all the defendants, and that the case 
must be remanded accordingly. Due issue raised by 
the plaint was whether the kobala was really entered 
into by the mother as the agent and on behalf of the 
three first defendants, and by their authority. 
Bishbswaei Debya V. Gotihd Peasad Tewaei 

[L, E., 3 I. A,, 194 : 26 W. E., 32 
Varying the decree of the High Court in 

^ [21’W.E„398 

Suit on bond executed be' 


25, 

nami — SPoney lent hy wife for Imsband . — Where a 
woman sues to recover money advanced on a bond 
executed in her name, it is open to the obligor to plead 
that the money was not lent by the woman, but that 
the bond was merely an acknowledgment of indebted- 
ness from him to her husband. BHOOBHlfESSHB Boy 
ChOWDHEY V. JUGOESSUEBE CnOWDHKANI 

[22 W. E„ 413 


BEEAMI TEAISrSACTIOISr-ro;i««,/s-<;. 
1. G-BNBRAL CASES-co«<i«aei. 


28. 


,7 ~ ' Money lent hit 

person other than holder of lond.-ln a suit upon 
a bond where defendant pleads that the bond, thouEh 
executed in the name of the plaintife, was really e.«* 
cuted m favour of a third party, if it is found that 
plaintiff, is not the real holder of the bond, the suit 
must be dismissed. J^doohaHth Dby c. Gieija 
BHOostfir Mittee . . 23W.R.,440. 

2i7. Benami purchase by judg- 

ment-debtor of property subject to mort- 
gage decree— of.—P i' brought a suit 
against S, and, while it Was pending, executed a bond 
in favour of if C hypothecating the property in dis'* 
pute. The suit was dismissed, with costs, and another 
suit .was. brought by one P M upon the bond, and, 
while it was pending, the property in dispute was sold 
in execution of M‘a decree for costs and purchased by 
S, The day after this, i,e., on 10th November 
1868, P M obtained a mortgage decree, ivhich he 
transferred to if P, who executed it and attached the 
property in dispute, when S intervened, objecting 
that the mortgage, the mortgage ' decree; and the 
transfer of the decree were all fictitious and collusive, 
and brought about by P it This objection having 
been rejected, a suit was brought on the same ground 
against PP,P M, and the widow of P A to establish 
S’e rights and to stop the pending sale. The pro- 
perty was, however, sold and purchased by P, who 
was then made a defendant in the suit. Both the 
lower Courts found that P B was a benamidar for 
P L, and upheld the title iof <5 in preference to that of 
P. PLeld on the principle of In re Swoop Ohunder 
Matra, B. L, Jt„ Sup. Vol,, 938 : 9 W, JR,, 230, — 
viz,, that the purchase by a judgment-debtor extin- 
guishes the decree, — that the same result followed in a 
benami transaction when the decree was a mortgage 
decree, and therefore, although S by virtue of his auc- 
tion-purchaso was not entitled to the property in dis- 
i pute, yet he was entitled to a declaration that, so far 
as the amount of his purchase-money went to satisfy 
the decree of November 1868, it should be considered 
a charge on the property. Dhondhai Singh v. Sdbee- 
MOODDEEN Hossein ' . .24 W. It,, 859 

28, Benami transfer— Mutation 

of names in settlement record. — A transfer 
from a husband of a share in a village was not 
foimally carried out othenvise than by its being 
evidenced by mutation of names in the settlement 
record ; and a son, claiming as his father’s heir, alleged 
that his mother’s name was only used honami by the 
father. BCeld that a finding that such mutation was 
not for the purpose of putting the property into the 
name of the wife benami for the husband, but for 
her own benefit, was substantially correct, Thaeho 
V. Ganga Paesad 

[I. L. E., 10 AU., 197 : L. E., 15 I. A., 29 

29. Person allowing property 

to be purchased henaini — Sale hy ostensible 
owner. — If a person allows property to be purchased 
for him in the name of another, and takes no steps to 
show to the world tliat he is the owner, he must make 
out a ■ clear right to relief against any one who 
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SENAUl TBANSACTION-MBfinwA 
1. OKNKRAL CASHS — fOn^DiKcJ. 
|)urcliasct tint property hond fide from tlie citmuUe 
uMucr. KiSBi. Bosses v , Asi)Ooi< Wased 

t26 W. It., 632 
30. Suit ou botLcU the conaldor* 


aiuwer to a tait on the bo&A, brouglit sg&init by & 
person Tibo lias porclioscd tbs bona from C hondjide, 
vitbont notice, that tbs money advanced belong^ to 
A. A person wbo lends money In tbs name ot 
another mnib accept tbs conieqacncca, if an innocent 


SENAMI TRANSACTION-foa/iasrJ. 

1. GENHUAL CASH^— 

of his Apartment. Held that Ibe plaintlif was 
tutltkd to tbs dcclaratloa amgbU Lono n Bsxto 
[LUB.. 21ACad..231 

34. Suit by beuamldar to eject 

tonantB~2fadratJltreitue Steottry Act (iladrat 
/iet II ef s> AS— A/oifms Berrsvsilecorrry 
.^faen^oirat Act (iladmt Act HI of IS^Jt ». J 
(Sj—Sale for arreart of retenutSenami p«r> 
ekaur — Sijht of Land forming part of 

tbs cndo'nnent of a ebattram was brongbt to sals 
for amara of rerenne, and was porebaaed by tbs 
plaintiffs, wbo now incd to eject the tenants, who 
were in ocenpatim of the lanA lltld (1) that 


81. Beuamldar, Bight of. to aue 

in. his own name— PsreAois iy a Ma-oyn* 
cui/und in asms <f on oyrieuksrist — Suit ly 
lenamidar for redemption— Covrf>/ee« ooyedfs as 
i/* reel pureimer teas plainii/^itkiiAan Ayri* 
eWinrists’ ifel«?f Act (Act aJ'II of J6T9J.^ 



the actual plaintiff. Cns B, an agricaltarist. 


in bis own name, but must pay the usual stamp fees, 
and that the suit ibould proceed as an onffoary 
suit, as though K was tbs nominal as well aa tbs 
real plaintiff. BAQncr c. BXLTirr Baucoaitpu 
h'ATU . . . I. Ifc B., 23 Bom., 820 

83. Bight of benamldar to buo 

on negotiable inatrument — Suit on pr»«if 


{L It. B., 21 htod.. 30 

33. — Bcnami purchoao by a Got* 

ommont officer prohibited from acquirhis 
land— S mi/ yor_ declaration ogatutt ItMmi’ 
dar.— Tbs plaiutiff sued for dcclaratloa of LU 
title to certam land wlilrb bad been pnrrbased by 
him ill the uauie of tbs defendant. The obiect of tbo 
tranuetiun was to ronccal fium tbs Co'lertor the 
faet that tbs plaintiff, wbo was a tabsildtf. bad 
acquired pri'piTty in bis taluVb contrary to (be ruha 


Baixui . . . W). 13 liiadL. 460 

SS. > Benamt deed executed with 

intention to defraud creditor— .Be/ie/ 
oyaiAst frauduUid tcBami deeds eteeuUd ty 


• -a. ^ 

remained m possnsion of tbs properties till bli 
death in IBw. After bit death B remained in 
possession ot tbs properties 1, 2, and 3, and S, 
tbs yonogrr widow, rrmabed in possculon of 
other properties, la horember F ctccutcJ, In 
respect of tbs 8 annas of tbs properties coTtred 
by tbs hlbas, a lobala in favour of (J‘u ion, 
then a minor. S died In 18G3, and F died in 
1S71> A daughter of f by .9 lutcccdcd them, and 
that dangbter died in August ISSS. In a suit 
brongbt by a son of that daughter on ttb January 
1893 lor tbs rceoTcry (t»rer ol«t) of pjurstiun of 
Lis share of propcrtici 1, 2. aud 3 from O’l sgn, 
with memo profits and for a declaration that tbs 
deeds ciccutM by I^ were colourable transacti'int. 


tbs proposition that It Is aln-aji op«.a to a party 
to alnw liiat a dxumcut simply executed, but not 
earned into effect, is a benauu aud eolouraUe d"cu> 
ment, and to recover posiei.kin of property against 
the I«rty claiming under lacb d cumeut, Aynes r. 
Uuykt*, It> 9 I'f; 475, Pkool Bites r. Goor 
Surun Boil, J9 B • It t itS5> Srtiualk Boy v. 
Btwtoa BaitiMss Beii'a, 20 Jf'. B.. 112, Betia 
CAocidAraia r. Fiaola Sooadurt* Dtbia, 21 11'. 

422, Fukuut A'aM Scu j. Oolootlai SikJ<ir, 
24 >r. S., 391, J/»1«S iJullicl r. Bamjau Sardur, 
9 C. L. R., C4. rvfirrcd to. A'aiyaaiA Kur r. 
Boyaf Knilo Ftb, 13 If', li., 67, not followed. 
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BEJSTAMI TBANBACriON—condnued. 

1. OENERAIi CASES — caucluded> 

Itaugammal v. Vonhataoharii X. In H,, 18 Madi, S^S’ 
and Chenvirappa tin Virhhadrappa Vi Futtappa 
hin Sliinlasappa, I, L. JR., 11 Bom., 703, distin- 
cuisUed. Taplor v. Bomrs, I. E., 1 Q. B, B., 291, 
followed. Kearley v. Thomson, L. E,, 24 Q, B. B„ 
742, rofen-ed to. Sham Laxh. Mrriu v. Amabenbuo 
Nath Bose . . X L, B„ 23 Calc,, 460 

36, — Colourable conveyanoe In 

Traud of creditors — Fraud carried into effect 
— -Suit by real owner against henamidar and 
his transferee— Eight of suit. — Plaintiff, witli the 
object of defeating tlio claims of his crc(UtotB, exe- 
cuted a colomablo couvoyanco of his property in 
favour of another person, aud the transferee success- 
fully resisted the creditors of tho plaintiff from 
seizing tho properly in execution of thch- deCreos. 
Tho transferee then convoyed tho property to a 
third party, who took possession. Held, following 
tlio case of Fati Charan Pal v. Easik Lai Pal, I. L. 
E., 23 Calc., 962 note, that the plaintiff was precluded 
from maintaining an action for the recovery of tho 
proijorty. Held, also, that there is a distinction 
between those cases in which tho fraud was only 
attempted, and those in which it was actually carried 
into effect j and that in tho latter class of cases 
tho Court would, by granting relief to the wrong- 
doer, bo making itself a party to tho fraud. Gobeb- 
DHAU Singh v. Rite Boy 1. X. B., 23 CalC., 962 

87. Fraud carried into 

effect — Suit by tho real owners against henamidar 
— Eight of suit. — Where property has been convoyed 
benami with the object of placing it beyond the reach 
of creditors, aud tho finudulent purpose has been 
carried into effect, tho real owner ought not to be 
permitted to succeed in a suit instituted by him for 
recovery of the property. A distinction exists 
between such a case and a case where the fraud 
has not been carried into execution. Bebia Choivdh- 
rain v. Bimola Soonduree Bebia, 21 W. E., 422, 
explained, Kabiohaban Pab v. Easik Lab Pab 

p. L. R., 23 Calc,, 962 note 

3S. — Suit by real 

owner against henamidar — Fraudulent purpose given 
effect to by claim successfully preferred by the 
henamidar.— E suit does not lie for a declaration 
that a conveyance executed by the plaintiff is a 
benami and fictitious transaction, when the alleged 
transaction hns been used to accomplish the fraudu- 
lent purpose for which it was intended. The fraudu- 
lent purpose is accomplished when, the property 
conveyed being attached by a decree-holder, the 
henamidar is allowed to prefer a claim to it, and 
the claim is allowed by the Court. Banka Behab'S 
JJass V. Baj Ehmab Dass I. X. E., 27 Calc., 231 

[4 C. W. 3Sr., 289 

2. SOURCE OF FURCEASE-MONBY. 

39. Source of purchase-money 

— Evidence of beneficial ownership.— E is uot a 
principle of law that the issue to be framed in a case 
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BENAMI TRAFlBACmO-N-eontinued, 

2. SOUKCE OP PUBCHASE^MONEY-oo»L-«Be^, 
of benami purchase is from what source the pur.^ 
chase-money came, though that is an excellent cri.* 
terlon aud test for determining tho character of the 
purchase. Bbuo Bbhaebe Singh v, Wajed Hossein 

[14'W,E„372 

. — Evidence of be- 

lief aial ownership. — In cases of benami purchase in 
India, the ciiterion of beneficial ownership is the 
source from which the purchase-money is derived. 
Gopbekbist Gossain V. Gungapebsabd GossAtti 

[6 Moore’s I. A., 63 
Akbhe Axi V. Mahomed Paiz Bbksh 

P5 W . B ., 12 

4X Possession. — In 

coming to a conclusion in n case of a benami purchase, 
the circumstances and probabilities are to be care- 
fully considered and weighed,— c.y,, the object of the 
purchase, whether the purchase-money really belonged 
to the purchasers, and whether possession was 
taken after purchase j and, if uot, why possession was 
not taken. BHOontTN Mohun Bubeab v. NAGOEEk 
Dossia 16 W. B., 15 

42. Proof of consi' 

deration. — ^WTiere a deed of sale is executed benami 
under circumstances which suggest an intention 
to defraud creditors, it is not sufficient that the sale 
was formally made and the deed duly registered; tho 
Court must bo satisfied os to consideration having 
actually passed from the purchaser to the former' 
owner, and as to the source from which the purchase- 
money was derived. Mtjxhitboobbah v . Toeaboo- 

BEEN 15 W . B., 305 

See LrCHMBE Kom alias Bhugobtott Eoeb 
1 1.', Pbtieh Singh ... 24 W . B., 400, 

i 43. Mahomedan, Pur‘ 

chase 6y.— Where a Mahomedan husband was found 
to have paid the purchase«money for a patni talukh 
standing in the name of bis wife, it was held that his 
having been in possession of the money was primd 
facie evidence that the patni talukh belonged to 
himself and not to his wife, and that presumption 
was not rebutted by the fact that he purchased the - 
patni in the name of his udfe. Sh bno moyee v. 
LtrcHMEEPur Boogue . . 9 "W, B., 338 

44. — “ Property ac^ 

quired by separate funds.— In a suit for certain pro- , 
perty as belonging to plaintiff’s judgment-debtor, in 
which the defendant, the adoptive mother of the 
judgment-debtor, claimed the property as purchased 
by her bond fide in the name of her son, but with her 
own funds, — Eeld that this case could not be judged 
by the criterion laid down by the Privy Council Jn 
the case of Gossain v. Gossain, 6 Moore’s I. A., 63, 
viz., whence came the purchase-money ; for the 
question in that case related' to property acquired by 

a member of a joint Hindu family, where the 
presumption would ordinarily be that all the property 
is joint. Nadihjan Bibee v, Kubbemoonissa' 
Chowdheain . , . . 12 W. B., 122 

45 . — Eindu and Ma-. 

homedan Laiv — Presumption. — In cases where the 



( C73 ) 


BIQEST OP CASES. 


( e 74 ) 


BBNAMI TBANSACTION— j BENAltl TBANSACTION— 

2. SOUECE OF PUECIIASE-MOXEY— 3. ONUS OP PEOOP—teB'.Bii^i. 


vancempnt iu favour of the ku. Upoo tht fact*, 
tLe dcciiioa of the Court helo^t revcrud. A 21 UB 
All c. AiTiP YiitiU. 

14 B. li. E., P, C , 1 : 13 W. IL, P. C, 1 

UziLiB Au r. Ultap Patiua 

[13 Uoore’s L A., 232 

40, ■ ' ' iteadmt jinr- 

cAare— JFlrtAer properly ica$ held ieHomi /ortho 
olaiMont or teat a g/l to the holder—Sctdeoeo 0/ 
oaiurthip— Source ^ pkrehaifmaoey . — Ttke chum* 
ant, having lupplied the purchue-moocy oa the aale 
of the village la laU, took the tranifcr b; aale<4ecd in 
the name of the fint defendant, irho remataed in 
poaausion of rccaviag rente. The claim vru for 
proprietary miicieloo by the purchaser on the 
ground that too property wai heid baiami for him. 
lie first Court decreed the claim. The Appellate 
Court reversed this decision. The tint Co^ had 
attributed too much to the fact that the pUinUff had 


48, ^ Efgxtiratton 0 / 

aesM.— The benami sj ttein btiu^ uac cf the r(ci>g* 
nixed inat ‘ntiona of the couatry.a purchaser docs not 
dtadmr^a himself of the onus uhich iics upon him, 
by hw^gonly to the apparent title. Kcr lithe ocua 
ducharged by the mere fact of the name of the 
defendaiit’e vendor being alone regibtered in the 
zamindar’e bools as the czclnsire owner of the patni, 
or of the vendor only being sued by the tainimkr fur 
the rent of the patnL Jesbca'ISSA r. Uurz. 
Catnwaa CiuczLiavne . . 18 W. R., 161 

40. * " - ■ Eridente 0 / 
oienertitp.—la cases of alleged benami sales tlTcct 
should begirea to the eviJesee of pcasiasli'iiandenjcy* 
ment aiuce the purchase, as showing who is the 
substantial owner. The burden of pnwf lies on the 
poaan vtho maintains that the apparint state cf 
thio^ is nut the real state of things, and the apparent 
puniiascr must be regarded aa the real purchaser 
until the contrary be proved. Deo Katu r. Tiek 
Ejia» 3 Agra, 10 


*taM«L ,20 

Following in this GommsTO Gosutt r Qckqa* 
tEBSAES GoSACt . . 0 Uooro'B Z. A., 63 


ri, L. B.. 20 Calc., 227 
I,. B. 20 I. A., 38 
3 C. W. W., U3 


3. ONUS OP PBOOP. 

47 , ^ Onus prohsodi— Pareltfse 

ly vwmler o/joint la auns 0/ soe— 

I’rttumptiou-^ConeeyOnee re Snylieh jfem^ 
vvn./-,p a rnirbsifl of resl mtste if made bv 



lease and release, held hi be a benami purchase, and 
the son in whose name it wae puTchased dcclarid ta 
be a tnistce, for the father, and the talukh part of the 
fathcr’e Cbtate. GorsssusTO Gouis r Gr»OA> 
ruucoGosACS . . 0 hlooro'f L A,, 63 


[7 W. B, P. C., 10 

SADESA'ATa DCTT r. OeSOT COOUAB }<nrTTA> 

qiSBJis . . . . 0 W. B.. 202 


62. — • - ' StMai Itaee— 

Pro^ 0/ Itoefictal ioltrtif.— Where there is an 
allegalioa that a lease U held benami. it is not 
fufficuat for the party in whoso name the lease it 
drawn cut to piMuce the deeuments, but it U 
necesKiry for him to prove that he has the IxneCrUl 
interest in the property. SiSODAVioutS Kor 
Cmwssss r. SOAUA ^ooxsux Doiiia 

[7W.Jl,209 

63. — ' — ■ Property psr* 

ehoted of esie *• tJtfutioo 0/ Jrertt —A decne- 
bolder, in rxceulkm cf hU deme. put np for sals 
certain rr®r«<y cf 1 -* Jodgnicnt^Jett r "hich was 
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BENAMI TRANSACTIOISr— confuweci. 

3. ONUS OF PROOF — continued, 

purchased by plaintiff ostensibly on his own account. 
Having reason, however, to believe that the purchase 
was benauii for the judgnieut-debtor, tho decree- 
holder again took out e.veoution against tho same 
propei-ty, aud advortisod it for sale. Plaintiff inter- 
vened, but his objections were disallowed by tho 
Court, which found tho judgment-debtor in hand fide 
possession on his own account. Tho property was 
then sold, and one of tho defendants bought it. 
Plaintiff then sued to have the execution proceed- 
ings set aside, and to have it declared that the pro- 
perty had been bought on his own account and with 
his own money. Held that tho onus of proof lay on 
tho plaintiff. MuDDCN MonuN SiciEA e. BnABUT 
CHUEDEaRoY . . . UW. E,,249 

54. 1 — ^ Presumption — 

Creditors claiming against henamidar — Evidence . — 
Although a purchase by a Mahomedan with his own 
money of an estate in tho name of his son raises a 
presumption of tho sou’s name being used benami for 
his father, proof that the father’s object was to affect 
tho ordinary rule of succession as irom him to that 
property is sufficient to give, as respects strangers, a 
title to tho son indapondeut of, and adverse to, tho 
father. \Vliero hona fide creditors of tho ostensiblo 
owner of property are claimants on that property, tho 
Court will require strict proof on the part of any one 
seeking to have it declared that he held it only 
benami. EuenaeawilA Nowab Ahsied Am Khan 
V. Httudwabi Mnui . . 6 B. L. E., 578 

Ajmut Am Khan v. Huedwaeee Mull 

[14 W. E., P. O., 14 ; 13 Moore’s I. A., 395 

55. Proof of bene- 

ficial ownership — Presumption from possession on 
receipt of rents. — Where there are benami transac- 
tions, and tho question is who is tho real owner, the 
actual possession on receipt of the rents of tho pro- 
perty is most important. In a suit against a pur- 
chaser at a sale under Act XI of 1859, s. 13, the 
plaintiff claimed to have an incumbrance by vhtue of 
two mokurari pottahs, executed by the heim of the 
last of a series of benamidars, aud it appearing that 
the last henamidar had actual ownership of one- 
fourth of tho property comprised therein, — Held that 
the incumbrance was good to the extent of such 
fourth. litAJIBAEDI BeGUJI v, KuirEESWABI PbE- 
SHAD 

[L. E., 13 TL A., 160: 1. L. E, 14 Calc., 109 

50 . — — Purchase by 

Hindu widow for a relation, — A step-son made over 
property to his step-mother for her support. Out of 
the produce she bought properties .for her nephew 
In the name of other parties. Held, rmder the cir- 
cumstances, that the purchased property, on her 
death, went to the nephew, and not to the step-son 
as hen- of her husband. Although the defendant, 
by his witton statement, denied the fact of the pur- 
chases being with the widow’s money, and it was 
proved that they were made with her money, — Held 
that this did not remove from the plaintiff the burden 
of proving that the purchases were made benami for 
her. Chandeakath Roy v. Rumjai Muzumdab 
[6 B. L. E„ 303 : 15 W- B-j B. C„ 7 


BBHAMI TEAITSACTIOISr — continued. 

3. ONUS OF PROOF — continued. 

~ T'i ~ Creditors of 

henamidar, Pight of — -Credit given to henamidar 
in good faith. Certain property having boon attached 
in execution of a decree against P, the plaintiff 
instituted a suit claiming the property aud alleging 
that P was his henamidar. Iho allegation was 
established. It was contended that the public and 
tho creditor at whose instance the attachment was 
made in execution of a decree for money advanced 
to P had been misled by tho benami transaction. 
Held that tho creditor was bound to prove that he 
had actually advanced tho money believing in good 
faith that tho property belonged to P. Gomjk 
Ghditdeb Dass V. Bhabuht Dass 

[11 C. L. B„ 106 

58. Penami purchase 

hy Hindu or Mahomedan — Property bought by a 
father in his son’s name — Advancement — Pre- 
sumption — Evidence — Nature of evidence to rebut . — 
■When purchase is made by a Hindu or a Mahomedan 
in tho name of his son, tho presumption is in favour 

i of its being a benami purchase ; and it lies on the 
party in whose name it was purchased to prove that 
ho is solely entitled to the legal and beneficial inter- 
est in the estate. When tho rights of creditors are 
in issue in such a transaction, very strict proof of the 
nature of the transaction should be required from 
the objector to such rights, and tho burden of proof 
lies w'ith more than ordinary weight on the person 
alleging that tho purchase was intended for tho bene- 
fit of the son. Naginbhai v. Addhma 

[I. L. E., 6 Bom., 717 

59. -A lie g ation of- 

henami conveyance. — A and P were co-sharers. P 
leased his share to P taking rent separately from 
him, and A sold his share to C, so that P and C 
became co-sharers. Afterwards P conveyed his 
share to E and delivered P’s kabuliat to him, the_ 
conveyance which was registered reciting payment 
of the consideration. Subsequently E sold the 
share to O for valuable consideration. In a suit 
brought by O for possession, P alleged that his con- 
veyance to E was a benami transaction of which C 
was cognizant. Held that the onus of showing that 
was on P, and that, primd facie, C was justified in 
supposing that E had a good title to convey. Satya 
Moot Dasi v. Bhdggobtjtty Chuen Chatto- 
padhya . . . • 1 C. L. E., 488 

00. — ' Husband and 

wife — Proof of bond fide purchase, — In case of 
purchase after a decree, where the vendor is only a 
henamidar, and the vendor’s husband (supposed to 
be the real owner) wrote the deed and received the 
purchase-money (thereby making himself a consent- 
ing party), the onus lies on the plaintiff to prove that 
he is a bond fide purohaser for value, exercising due 
care and diligence. Man Theunginbe Dabeb ^ 
Boistdb Chden Bhdddbe . . 1 "W"* B„ 110 

See AIiBi Khan v, Mbbb Nassbb Ah 

[1 W. E., U5 

01 . — Penami advance 

of money for mortgage. — Where a plaintiff sued 
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BKC7AAII TBANSACTION—tron^ «•«<{. 

3. ONUS OP PBOOF— confiawi. 
ftilcgiaff th&t ft certain deed of martgage «&■ eie* 
cntM hy M 13 bensmi fur (be benefit of 11 H, 
tbrougli whom tbe pUlatiS claimed, and alio all<i;* 
ing that if 13 had adtauced the money tor the 
mortgage out of hcroim moseja, it oaa held (bat. 


In tbe alienee of proof nSiclcnt to ertahluh the 
title of IT B, and to ihow that the money waa 
advancol by M B, the plalntllPi amt waa dlamUsed. 
BiuiTiTN Does r. blinovao lIoesEur 

[13 W. B., P. C., 38 ; 13 Moore-B I. 340 

See Boop rt inv n Aswai, c. Eispool 

[25 W. n., 64 

63, iSait/or deelaro' 


right by a plaintifl In poiicailen of the land that, 
under the rlrcanataaccc of the caac, the onua waa on 
the pUIntllZ to ihow that tbe deed wai n hat it appeared 
to be,*aud not a mere paper traaiactiuo. MoocTO 
Kesuss Deses f. A^emo CutrxDEa Ciutto* 
PiSUTA 2 C. If. B., 48 



BAJalya Sixau . * . . 13 C. !<. H, 280 

OS. ■" ' Bereiaeet itm 

/arzi, tft the name <if a yrrrofi other than the real 


mortgagee the amunnt of the mmtgago diU and 
intemt with alao a tmoll tnai of money. In after 
lyrari the hnihaud. now pUmtiif, and the wiferdefen* 



BENAill TEAN8ACTIOir-^o»/f»e«i. 

3. ONUS OP PBOOP— roaefarfed. 
ahoaing that she Lad contluuooa iKsscasi^n iu accor* 
dance with the sale deed. She did not prueo that any 
money waa i>aid by her, either to the eendors or to 
the mortgagee; nor nna there such an amount of 
poMCMioa prorod u afferted the <}seali(di cither way. 
The eoaelaainn wu that the wife’s name wai use>t 
Utn faizi for the builand’a at alleged. Sct£iaei5 
KisB Batunen r. Bsamt Brauu 

IL L. B., 26 Calc., 473 
L. B, 25 L A.. 15 
3C.W.N.,180 


4. CEBTIFIED rUBCIIASEBS. 

(a) Acts XII OP IStl. I OP ISIS, uto XI OP 18S3. 

I Act Sn of 1841— .Sail to cutl 
reritjltd pnrthater at tale for arrears of retteof.-^ 
8. 2^ Act XII of 1841. did not apply to a imt for a 
deeda^ion of the plaiutiiTa title in right of inlient* 
ance ai agaioit other mernhen of the family. 
hUnouED Warn r. ScoESBOonssa 0 W. IL, 38 

67, — Act I of 1846— Perc*o»er at 

tale for arrtort e/fetenue.— The nJiog of the Fall 
Bench in Bthari Sneiear r. Bthan Lall, 3 B, L. 
B,h\ B,iS IJ ir. B., T. D., IS. tliat a be uunt 
pnrehaacr ia debarred from irttlng ap his title lu 
oppositioo to a certified pureLsKr was held nut to 
apply in a suit u which tbe plustiil waa a certiflud 
purebaaer uLo had bought at a aale fbr arreart of 
rerenno under Aet 1 of 18IS. Bnao BsiiaKra 
Suroa V. WaiO) Uossscr . . 14 W. 372 

68. B. 21— Parclaaea made 

SenoMi.— S. SI, Act 1 of 16(5. doca not pruUct 
purclisocf mads lo the name of third partita fruiu the 
oi>cratkm of decree* against (bo puaeni beucfitully 
enUUvi to (ho jrarebsKd jitopcrty. Aueebou 51 bxi 
Bssbes V. BC50CZ Ban Sxu . 2 W. B., 23 

00. Property pern 


r^"'. \‘loV.B..223 

70. Oaaryreiaadf.— 


yean alivwul ihfoidanU to reinain iu (luueitina and 
enjoy tbe uaufruct aa ^'pTietors,— i/r/i that (be 
harden of proof waa rightly thrown >n tbe pUIntifT. 
Jndnh Bom Peh t. Soin Loehum Mndert.S B'. E., 
SB, and Biaery Keener v. Bihart At//. 3 11, Br-B., 
P. B„ 15 1 ll ir. R, f. B„ /d,— tbe feirmcr on 
0. 3^ Act XI of 1859. and the UtUr roi a tut, Act 
Vlll of 1SS3,— coniiJertd and applied to a can 

s a 
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BEWAMI TEA3SrSACTIO]Sr-coMi!t««e(i. 

4. CERTIFIED PURCHASERS— cowriMiMedt. 

under s. 21, Act I of 1845. Johue Ah d. Beinda- 
E0N Chotdee . , . , 14 W. E., 10 

71. — Certified pm- 

chaser^ — S. 21, Act I of 1845, does not apply to 
a suit brought to oust tlio certified purckiser on the 
ground that the purchase was made ou behalf of 
another person, but to niako void apottah granted 
by his mother. Bissonatk StrEMABHUMAcnAEJEE 
D. MoeAN .... W.E„ 1864, 353 


72. 


Fraudulent pur- 


oJiasB - — Act I of 1845 yras not intoudcd to afford 
statutable protection to .a. purchaser at a sale brought 
about by fraudulent default on a preconcerted 
arrangement, for the purposes of title. Muns ooe Ah 
Khan r. OjooDKyA Ram Khan . 8 "W. B., 309 

73, Sale of arrears 

of revenue — Ftircjiase hp manager of joint Minin 
family — Suit by one member to recover his share . — 
A purchase by a managing member of a joint Hindu 
family, in his omi name, at a revenue sale held under 
Act I of 1845, is not affected by s. 21 of the Act. A 
suit by one of the members for recovery of possession 
of his share of the property, purchased by the mana- 
ging member in his own name, but for the use of the 
family, is not a suit to oust a certified purchaser and, , 
therefore, not affected by s. 21, Act 1 of 1845. 
Thndan Si?{gh V. PuKH Naeatan Singh 

[5 B. L. E., 540 : 13 W. E., 347 

Confu-med by P. C, on 9th June 1874, 

[22 W. B.,199 : Ii. E., 1 1. A., 342 

74, Act XI of 1859. 

e, 36 — Act XII of 1841.— Meld (by Mittee, J.) 
that s. 21 of Act I of 1845, and s. 36, Act XI of 1859, 
do not apply to a purchase under Act XII of 1841. 
Booa Ehssooiee n. Nawah Nazim oe Bengah 

[11 W. B., 882 

75, Act XI of 1850, 3. 30, Con, 

Btruetion of — Title of benami purchaser, how 
limited — Fenami property, its liability to claitns 
against true owner. — The object of s. 36 of' Act XI 
of 1859 is to prevent the true owner fi'om disputing 
the title of his benamidar (certified purcliasorj, and 
not to preclude a tbhd party from enforcing a claim 
against the true owner in respect of the benami 
property. Chundea KamINt Debea «. Bameutxun 
Pattuce , . , I, L. E,, 12 Calc., 302 

76, Suit to ovst aertu 

fied purchaser. — A purchased a mehal iu the name of 
£’a hrother, and obtained possession. Ho then sued -B, 
who was acting as his tahsildar, for an account and for 
delivery of certain papers connected with that mehal. 
Meld tliat the terms of s. 36 of Act XI of 1859 did 
not apply to bar the suit. Beindabhh Chhndeb 
Nundi V. Ram Stthdee Mozumhab 

[I. L. E., 21 Calc., 375 


77. 


Construction of — Suit 
certified purchaser — I 
Plaintiff instructed deR " ' 
certain property at a ri 
defendant No. 2 purchase 


Fenal seeiior 
ignee from 
of suit.— . 
chase a 
half;' 
but 


BE!N"A3SII TEAE’SACiriOiN’ — contimied, 

4. CERTIFIED PURCHASERS-oontiimed. 
with the money of the plaintiff, and afterwards 
a^oed to pecuto a deed of release in favour of plain- 
tiff) but witliout doing tbat ho fraudulently executed 
a deed of sale in favour of defendant No. 1, who had 
notice of plaintiff’s title. In a suit by plaintiff for 
recovery of possession and declaration of title of the 
property it was contended that s. 36 of Act XI of 
1859 was a har. Meld per Maoeban, C.J.. and 
Ghose, J ,, that s. 36 of Act XI of 1869 is a penal 
section and ought to be construed strictly and literally, 
and in construing the section the Court ought not to 
go beyond the strict letter of the language used or to 
put a construction upon that language which would 
have the effect of materially extending the operation 
of the section. Meld further by Maceean, O.J., 
that s. 36 is no bar to the suit, inasmuch as this is not 
a suit " to oust the certified purchaser,” but to oust 
somebody else, althougb he claims through the former ; 
and the true ground upon which the suit is based is 
the fraud of defendant No. 2, of which defendant 
No. 1 had notice. Meld per Ghoee, J.. that the- 
suit might well be regarded as based upon the ground 
of fraud, and in this view of the matter the case falls 
outside the provisions of s. 36 of the. Revenue Sale 
Law, Fuhuns Koiour v. Lalla Feharee hall, 14 
M. I. A.. 496, LoTchee Marain Foy Ohoicdhry v, 
Kalypuddo Fandopadhya, L. J?., 2 I. A; 154, 
Toondun Singh v. Fokhnarain Singh, L. F., 1 1. A.,' 
842, referred to. Per Teevelyan, J, (dissenting)— 
S, 36 of Act XI of 1859 applies just as much to a suit 
to oust the assignee of a certified purchaser as it 
does to a suit to oust that purchaser. The Legis- 
lature, in enacting s. 36, intended to give to a' 
certified purchaser in possession a statutory titlo 
agamst the person, if any, on whose behalf he had 
purchased, and theroforo this protection should dpvolye 
upon his heir or assignee who would take a title in 
continuation of that of the certified purchaser. Raj 
Chunheb Chhokeebuxty u, Dina Nath Saha 

[2 C. W. IS., 483 

(5) CiTlfi PEOOEnpEE Code, 1882, s, 317 (1859, 
a. 260). 


78. 


Civil Frocedttro 


Code, 1833, s. 317 — Sale for arrears of rerenue — 
Act XL of 1859, s. 36 — Certified purchaser, suit 
against. — A, the certified purchaser of a talukhat a 
sale held under the provisions of Act XI of 1859 for - 
arrears of revenue, and who had obtained symbolical 
possession, had at the time of the sale agreed s\'ith F, 
the former owner of the tdlukh, to re-con vey to him 
(R) after- the sale had been completed. In a suit by_ F 
to compel specific performance of the contract, allogiug 
that ho had never quitted actual possession of tbu 
talukh, objection was taken that the suit was not 
tainable under s, 36 of Act XI of J859 and s. 317 or 
Act XIV of 1882. Meld that tba suit, not being ono to 
tiio certified purchaser from possession, was not 
B, 36: and that neither was it barred by s. 317 
Procedure Code, that section applying only 
cution of docreci' r-f. Civil Courts hold 
duro Code. - i' • 
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BEN AMI TBANSA CTION— Ma/iBwA 
4. CEETIFIED PUECHASEES— 


DBNAMI TEANSACTION-f»/i*t.^/. 

4 CEETIFIED POBClIASERS--<o««<ii<*rf. 
dtbkift innl to bo confinncd ia jxmciiIoo < f the pro* 


DABr Dabszb . . Marsh., 423 : 211a7t5l2 



8L Punhate >» 

cihtr't Mtne <tl Covrt tale-^LiahtUl^ of froptrlt/ 
io crtdtlort tf iotomiVor.— Tbo immorcsblo property 


[ON.W,107 

88. — — Sml hv decree 
lolder agatmt eerti/ied purehater. — S. 2iJ0 of .Ut 


- Jgre4meni to te 



[10 Bom., 344 

83. — — i I ■ I I. I Suit for pottoo- 

tiom ogaintt ceriiJUd pureiaier.^<ui for powos* 
•Un by purclisMr from certiScd purchater at ui 
ciccutioa mU. Defendant in poucuioa not only ie 
n'lcd plauitUt’s title, but that of bii rendor, wboM 


wae in poumion m rucb at tbo time o)> attaclunint. 
Soacii LOJ. r. LaU Oil PestiUP 

[0 N. W., 208 

87. ■ ■■ Oour prolandi. 

— \tber« plaiotUr, at bcir of tlio cttcniible aurtioa* 
pnrebaMT, tstd to oukt difimlant, «Lo had beta 


TPMS . * . 


■ [0 W, IL, 130 

_84, - I Prttioeu potMe 

tioa of parlg etaimtog to lo tio real poreXarer. — 
^e Correct Interpntation of u 2C0, Act Vlllof 16MJ, 
it to tbo (ifcct that a luit by a party clainung to bo 
tbo real pnrtbatcr of immorcable property told in 
execution of a decree cannot be brossbt againit tbe 
certiSed anctioQ'purcbaKr, eren tbougb tbe claimant 
liat bad prerlout poumion. Urseax CUPSSSB 
Moostarzs r. Ksziu Moris Dsbu 

[8 W. n., 300 


oo. CerfijW par* 

clere— ParcAoerr aa^cr tteoaJ tolt la exietUSon of 
rfecree.— Tbo certified purebater of property wbicb 
had been a tecondtime attached and add tn tbe exc- 
cntl<3n of a deerw at tbo property of tbe jndgment* 


vat made btnanu for bioi in tbo tiatue of tbe 
plaintiff, tbo “certified purtbaKr." JoxDtS Liu 
r.HMsEoosa . • • lOW. IL,t87 

80. — ' Cerifttd par* 



bcnaml coareyaneo to fet&alo metobert. tbo father 
eanUanlag tbo alaoluU and uncnntrollcj owner 
dnttne bit life, and tbo ton c&tcnoj; into p^aaeMLxi 
after bit death, cannot cxelnde tbe claim of the a n't 
creditcn. Where a pnrtbaaer at a tale in rierntiea 
•rat named in tb« talo ccitidcatc aa “urtber and 
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BESTAMI TRAlTSACTIOISr-coMijMafft?. 

4. CERTIFIED PURCHASERS— coa^ijiae^Z. 
guardian of her infant son/' the title to the property 
was held to he vested by the certificate in the minor 
absolutely. HEJUifGHfEE Dossee v. Jogeoteo 
msAiKSoY . . , 12W. E.,236 

80" Certified pur- 

chaser — Fraud. — S. 260^ Act VIII of 1859, does not 
^PP^y when the name of the certified purchaser has 
been inserted by &aud and contrary to the wishes 
of the purchaser. KoosuitBA v. Tv^vzzvj, Hosseik 

[13 W . B., 85 

01. — — — Suit htf pur- 

chaser .^ — In a suit for possession of a 'tank, on the 
allegation that plaintiff purchased it in execution of 
a decree against one S F, and that, after being put 
in possession, she was subse(juently ousted, defen- 
dant's plea being possession after prior purchase at an 
execution sale under a decree against the same S F; 
the lower Court found that the defendant’s purchase 
was a fictitious transaction, being in reality for the 
benefit of S F, who was in actual possession and 
enjoyment of the property at the time of the plain- 
tiff’s purchase. Held that the case did not come 
under the purview of s. 260, Act VIII of 1859. 
TAEA SoOEDEEEE DABEE P. OojEi jVIONEE Dassee 

[14 W. E., U1 

92. Flight of suit — 

Fraud. — J and B borrowed a sum of money on a 
mortgage of property. Shortly after this they 
granted a mokurari of the property to plaintiff and 
afterwards sold their rights as proprietors to one B Ft. 
Subsequently to this the mortgagee brought a suit 
against the mortgagors, and obtained a decree declar- 
ing the property liable to be sold in satisfaction of 
his debt. The property was accordingly sold in exe- 
cution and purchased by one R F, and the sale-pro- 
ceeds w'ere made over to the judgment-creditor. 
Plaintiff as mokuraridar now sues to obtain posses- 
sion on the ground that, the debt being paid off, the 
mortgage is no longer in existence. The Judge 
having found that the purchase hy S F was not 
land fide, but for and on the part of B B, who was 
in actual possession, — Held that a. 260 of the Code 
of Civil Procedui'e was no bar to the suit, the ^ground 
of fraud alone giving plaintiff sufficient right to 
question the legality of the sale. S h a r i a Eesheb 
V. Raj Kishoee . • -• MW. E.., 179 

93 . Suit against cer- 

tified purchaser.— li a person is the person to whom 
under a. 259, Act VIII of 1859, . a Com-t is directed 
to grant a sale certificate, ho is entitled to bo regarded 
as the “certified purchaser" at any time after the 
acceptance of his bid at the execution sale, even 
though the certificate may not actually have been 
granted to him before any suit against lum, in con- 
nection with the property purchased by him, has been 
instituted ; and a. 260 applies so as to bar a suit by 
the alleged real purchaser against him. Bpatja Am 
Kh-vn f. AiiEEEirs . . 25 W. E., 483 

94. — — — — Suit bg certified 

purchaser. — S. 2C0 of Act VIII of 1859 must bo 
construed strictly and liteiully, and is applicable only 
to a suit brought against a certified purchaser to 


BENAMI TEAHSACTIOH-coHfmned. 

4. CERTIFIED PURCHASERS— comfiHugd. 
assert a benami title against him. Where the certi- 
fied pmchaser is a plaintiff, the real owner, if in 
possession, and if that pcssesaion has been honestly 
obtained, may show in defence that the holder of the 
Mrtiflrate is a mere trustee. Lokhee Naeaik Rost, 
Chowdhez p. Kaeyfaddo Baedoeadhya 

[L, B., 2 L A„ 154 : 23 W. B., 358 

, 8®. ; Sale in execu- 

tion of decree Certified purchaser — Benami pur- 
chase. — A talukh in possession of a, mortgagee was 
put up for sale under an execution against the mort- 
gagor, and was bought by A in his oto name, but 
benami for the mortgagee. A obtained a certificate 
as purchaser, and was put formally in possession, the 
mortgagee_ remaining in actual possession. In a suit 
hy A in ejectment to recover pcsscssion of the pro- 
perty purchased, — Held (dissentiente L. S. Jaokson, 
J.) that the defendant was debarred, not only by 
s. 260, but by the general provisions of the Act, from 
pleading that the plaintiff, the certified pui’chaser, 
purchased not on his own behalf, but benami for him, 
the defendant. Such defendant must show a transfer 
of title to him from the purchasei", in whcm alone, 
under the certificate, the title of the judgment-debtor 
has vested. The object of s. 260 is to prevent 
any enquiry between the purchaser de facto and any 
person on whose behalf ho is alleged to have pur- 
chased. Held on appeal (revorsiug the decision of 
the High Court) that s. 260 of Act VIII of 1859 is 
to be constmed strictly, and that no suit would lie by 
A against the mortgagee to redeem, BiiUES Kujf- 
wab V. Behaei Lae 

[3 B, L. B., B. B., 16 : U W, B., B. B., 16 
On appeal . . . . 10 B, B, B., 169 

[18 W. E., 167 : 14 Moore’s I. A., 488 

MUXHOOEA FaTU DaSS V. EAIEKOHEE D033EB 

[24 W. E., 278 

98. Civil Brocedtire 

Code, s. 317 — Suit by purchaser at sale in execu- 
tion of decree. — At a sale in execution of a decree, 
in February 1875, the plaintiff purchased certain 
property in the name of St, who was recorded as the 
purchaser. In 1886, eleven years after the execution- 
sale, ill sold the property to H, ^yliosc name was 
subsequently registered as owner, notwithstanding 
the plaintiff’s objections. The plaintiff thereupon, 
in 1888, brought a suit against H for a declaration 
of his title to the property on the grounds tlmt it 
had originally been purchased on his behalf at the 
execution-sale, and that he had been in possession for 
more than twelve years: — Held that the suit did not 
fall within s. 317 of the Civil Procedure Code. 
Buhuns Koomvur v. Zalla Buhoree Fall, 10 B. L. 
B., 159 ! Id Moore’s J. A., 406, relied on. ICAiiAJt- 
TODIU HOoAIK p. Niahux Faxedma 

p. B. E., 19 Calc., 100 

87. — Civil Procedure 

Code C18S3J, s. 317— Suit against heir of ceil fie d 
purchaser. — Held that a. 317 of the Cpdu of Civil 
Pi-cceduro would not preclude a suit against a jara/m 
who claimed title throngh the certified purchaser 
based on the allegation that the certified luircbaser 
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BENAMI TRANSACTION— eoa<i*«MA 
4. CERTIFIED PUBCHASERS— co«<i«verf. 
wat not the real porchaacr, bat only parebased 
benami fer the peraon through whom tho plaintiff 
claimrA Jiuivnt Koicer v. l,alla Jluiiooret l/Ul, 
10 S.L.H, 159 I 14 lIoort’M I. A., 496, referred to. 
Sara KtJtrwaa r. Buagoii 

CZ. B. R.. SI AIL, IQQ 

88. ■ — ■ Suil for tferfa* 

ration that Iht name ^ etritfed fvrthater traa 
frnudnUntlv.—S. SCO, Act VIII ot 18Sd, 


{4 B. L. R., Ap.. 82 


89, 1 furcAaea ty 

memiff' Air «»rn »tni« «-i/i joint 

yun<fr.— The proTieiona of i. SCO, Act VIII of 



’b. P. C, 371 : 19 vr. R, 358 


A’oAVa’ta;} V. ^aT« Ova Ptnhad, 6 If. W., 265. 
that a. SCO, Act VllI of 18C9> wai in no way a bar 
to the auit. PtroiK MAii r. Alt Knatr 

CtlaBHlAlU23G 



Snith^trHiftd 


uimuxb lujii BaKHsn . iTlalLi 1 All, 230 

102. Citil Pro. 

ceduro Code, 1877 , «. 317-^Snit by member of ifindM 
family ayaitut hie father and a pnrthaetr leho hat 
bonyht benami for Aim,/ar paWi/ioa.— Tho proti. 
aiooi of a. 317 of the Coda of CitU Procedure are no 
bar to a *o>t for partition brunght by » UumId ecu 
agalnit hia father ami a certified purcliaicr of famtle 
property, .who haa booght benami for the father w>tb 
the family fancla at a *ale ia erccstioB of a drerve 
against the father. NaTita ArraB r. Vtsxkmu. 
UAITIX . . . . I. la R., 8 Mad., 135 

103, ' i .1 Certijled p«r» 

ehaier^Smt oyaiart eerfijletf PcrcAarrr— Oraaf of 
eale rerfififale after inetitntion of emit.— A anid 
K, the purchaser of certain immoTCaUe property luld 
la eaccutiun of a dccre* under Act Vlll ol 18C9, for 


BENAMI TEANSACTION-iroafiawJ. 

4. CERTIFIED PUBCRtSEBS-coa/fnacd. 
a declaration that E had purthascil such pr'perty on 
her behalf, Tho suit was instituted after Act VIII 



pCr B., 6 AIL, 478 


104. ■' '■ -■ ■ ' -.-IIo H ame puf 

ehate^—8lranyer to the irantaelton not affected.— 
In a init hy A against B and C to recover land, 
A alleged that S bought the laud at a Court-sato 
on his behalf. B did not contest the suit. C, who 


Suussuimmi r. AsittuuTayi 

[LL.B.,eMad., SU 

105, ' — Suit for pro* 

ptriy purehotei at eteeuhon «afr.— lu a init to 
obtata possession of certain property purchased at 
•a execution talc, the plaiutiu, who alleged that the 
purchase Lad been made for Ids benefit and that the 
certified purchaser was his bcnamldar, made tho ccr« 
tided purchaser, who admitted hit allegation, a de< 
fcodast along with tho prrsou iu prueulon. Held 
that ths case came wrthin the rule laid dom in 
JliiAaas Koouur r. Lalla Buhoore* Balt, li ifoorPe 
I. A., 496 > 10 B. Id, B., 159, and that the suit was 
oit barrrd by a. 317 of the CirJ Preredoro Code. 
Uazi &iiV9 Mraucs r. Paanruu 

LS C. B. n., 265 

108. ■ Ctcl Procrdsrr 

Coda fJ8S2J, t, 3it— Benami traneactiom—Traud— 
Suit ayainet pureiaeerluyiny Lenaai — Sal* eerti* 
yle<rf« yroafed la »ama ^otnamidar . — CcTtala pro- 
perty bclouging to a indgmentdibior was brought to 
cale aad purchased by a pertoa is the benaou name of 
her dauchtcr, then an infant, and the sale certificate 
wasmadeoutin thenameof the Utter, bubsi-iuaitly 
the mother mortgagid the property, and tLe mort- 
gagee brought a auit, obtained a decree, and Lad the 
property told and purchased it himself. Upon Li* 
being iteUUd by the daughter id atUmpte to get hi* 
name registered as propnitor, he uistilutal a suit 
against both mother and daughter to establish hU 
ngliu to the property. The daughter thereupon 
objected that such suit would not lie by nwam of the 
ptorisinn* of *. 317 of the Ciril PrceoJnre OAe. 
ifeldihid the provUIons ot that KctioU, which were 
Sataded to prevent fraud, wn* inapplicable la the 
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kT'Su V ai.imtaiuable. 

£1. Xi, ll., 12 Calo., 201 
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1)K- 

{ »>!'.<) w!ii"» waa 
jTV *l fxiil'iat, sriili {Iw funJj 
vtaaA. aaij *.xth tho abiv*'t rf dp-fniud* 
t* i‘« O-A {anvAd. ' A dcm-! f,,r 
w.’j;c!i n<a\ri,Viri>uli;.ii ajipials 
:Aar^' ami tlia 
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fUl'idXii 


:t4 ai!;-. iJ 


•■r 


t: ^u-.5 a 
i/x'i 

1h:v -ay'jr 

2 Jii 


?o** 

uc. 


»vf 5. 
ft 

p- u, 

Hv5i 


Tla' {il.iwtlit i>f.;urad a 
ti’.'' di.Tiv in {[a' linti-nifn"- 
• !b,- latf-ijiih.’- ai mji-mUL'l. 

pi:,:i!;} i-:! aticccoi, a.# the 
Ik; a 5 s!ty to ;!;■> a})i!ial a^-aiiiii 
id aj'jiiol A-Aj j-'.'iftmd. Si;Kti(f, 
vv fJio f.ibir.tiflf was not 

■Ks hr,'.;*.- !i that slip purchajo by tho 
(• i.'i /i:aU;it u.ii Ici.saii ft.r the tanviui 
»1 jl'.lSii! A!ul 1 '- !)j«>(i!l!itly Snv.iliit aj 

*' A”-t£!i';.j V' A'iivin j V. J/o«o-li;r 

/, I: P . U I- r*^A (iw*. atnl I'niai. U.iUA 
■»• c, . I. L. 1?., 10 Hud, 200 


ttl -vs 


.5. 


I r. 


■■ ' '■■ CivU PrcfeJure 

ai7 — S'lii hj csteatioa’freditor 
fireptflj it lUtlU la li 
.11 (.f dftrie >:t hdaujut;! lo hit 


103 , 

C.dt t. 

/.r j-iehtftliu :1 

f‘iJ ia 

j'Ui-’j'.SiT l.'ii* uinney to i'euahond, ami 
aft-r lA* ath hU r. jiri.iint ilivo torveover the 
.ai'V on; <,A Ihi? dciVAAil'A aaKti, and ohliuncA a 
in i.-f v.l)Uh iii atlaclixl Cvrt.un pro- 

jurty. .S' p.-.f.ir.Aa elVvm to tUo 
jjTi.nuJ she a a» tSyj j.uix'iw.'i.'r of it at ;vn oxccatioii* 

it 'Hie pUiatiH' tlna bmnghta 

«n;ta,;ai!'.-.; .S aa.l i’j n:p;c»Oit,i:ivc £.5 .a Acehuatiua 
shat ih-- 3,-1 t5;j 3 in; 3 arty of lib ilfbtor P, 

v»,vi ro lUhk‘ to be cxccxitiou of liis 

.Uv-rvP. /fpf./ tlait the sail was uU b-atred by 
».LU7 of ti-.e Civil P^ <i.ilurv' Code. A'jfsiiJ.t oa.t«na 
V. ,tfoaot«^ Ptt, L L. It. IQ Calc., 201. 

Uhetc y. .M'uiUh Saf.ua IWj Cho-.unry.l W. R., 
52.?, KS-ifP di: V. SjJullidi Khan, 8 IKK, 130, 
S-Aiis, I.,,n v.Inh Gya PersHaJ, t> K 
r.!id Parnn Hal v. .Hi K.h jii. /. A. K,1 Ml., -So. 
Ml. Wtd. Raaut Kurap V, SriJn*. I- ^ it., iO 
Had.. 2>t>, di.".*aitul froia. Struiii Biai r. 
L.vLlUJ . . . I.L.B..210ttlc.,610 

100 — — — Ckil Procedure 

Code 'CJ8S2J, it. 317 and 2Pl~Turchase Jy « 

hcifimidar wi’.h funds Leloisyinp io a jotnt junau 
family— ItipM of meatier of famUy not bevny ^ 
liixrt'i io tavimi fr^ntsaciion to SO'J 
A Hiadti !ni(.d fer partition of hb abaro of tuo 
family proporty, and obtained a dccrec,_ which no 
iiartially cjtfcutcd. lie then died without issue, 
in^ a widow. The rest of the family rcmutoid 
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BEN^i 'I?RAKSACT 10 N_c£.flff«„« 7 . ' 
d. mxinED PUIlGILlSERS-co«tf„«L 

SSS paasg^ tor 

J.rtionrof'thi purchase of other 

■t r. fi , property at Gaurt-salcs held 

a further oiccution of tlio decree. The nlaintiffi 

the family property which had- beea tbc subiect of 
I t ie bctiami transaction. iZeW that, the plaintiff wL 

Ciititicu to alwro therein, and was not precluded from 
t Procedure Code, 3 . 2 -M or 

I 3, Jiy. -MufAKsm Amiluj v. Ksiumjaiu Eatek 

P. I., E„ 20 Had, 349 

I 110, — _ Ctvtl ProceduTs 

I Cede flStsQJ, s. 317 — Sale in execution of decree 
\ RtyM io prove purchase ienami. — Certain 
< lir ipcrty was mortgngcd in 1881 and again in 1882. 
■ In 1583 the interest of one of the mortgagors in the 
i property was brought to sale subject to the mortgages 
' m I'-vicntion of a decree against him, and was pur* 
cluscd by the assignor of dcA'ndant Eo, G. In 1884 a 
decree for sale was obtained on tho mortgage of 1882, 
neither dofeudaut Ko. 6 nor his assizor having been 
brought on to the record. .In ciccutioa of that decree, 
the property now in que-stiou was purchased by the 
predevessor in title of tho plamtUT, who now brought 
tin's suit for rcdemiAlon, avemng that the purchase of 
1SS3 was beuami for tho mortgagors, Held that tho 
plaial'ifE was ur,t debarred by tho Civil Procedure 
Code, s. 317, from proving thu averment. Eon- 
P.\^’TAY^)A ilAKlEOXa OXAKKAS V. TnsUVALTL 
K.vt.UfCAi' ALii’Aiuo. . I. It. E., 20 Mad., 362 

111. Civil Procedure 

Code fISS3J,i. 317 — Assiynment from a certified 
parchajer. — A person taking an assignment fcom 
a certifled purch.aser at a Court-sale is not entitled, 
under Civil Procedure Code, s. 317, to object to the 
maintainability of a suit to recover the land pur- 
chased on the ground that the purchase was made 
beuami. TacrfATfiiA:?’ f. Kochaa' 

[LL- .E., 21 Mad., 7 

112. — Civil Procedure 

Code flS33j,t. 317~JBJfectoflenamipurehase, and 
purchase as execution-debtods agent — Sight of suit 
for Bojjeaiioii.— ^^^lere the purchaser at an ei- 
ccution-salo is the agent of the execution-debtor and 
buys tho property as such, though he advances the 
purchase-monov on the understanding that he is to 
bo repaid, a suit for possession of the property w 
maintainablo by the latter against the former. Suen 
a transaction is not a mere faenami purchase, and is 
not a bar to such a suit under s. 317 
ceduro Code. Sassusm Nayab u. NAUAXAifAS 
NuiruuDBi . 

113. 


LL, E., 17 Mad., 282 

• Civil Procedure 


Code C18S2J, s. 317 -Sale under 
Senami purchaser -Purchase on f 

sequent usufructuary Mortgagee-Stght of suU J 
possesKon.-Ccvtam hud was ®*'“^aer a 

Snd subsequently put in the 
usufnictuary mortgage. A obtained a cie 
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BBNAMI TBAN8ACTION— 

4. CEBTIFIED PUIICHASEKS— coa<»iii«A 
111 * bypotbeoitlon for tlte ulo of tLe property agalnit 
B and tho mortgagor. In cxccotion tbs land wai 
pnrehued by the agent of Ji mtb hia money, and be 
agreed to excento a conteyanca to B- Thia agree* 
meat naa not carried out, and tbe nominal parchaaer 
ejected jQ’a tenant, lltld the auit tcaa not bamd 
hy a. 317 of the Cifd Froceduro Cede, that Ji aaa 
entitled to a decree for dclircTy of poaacuuon aedexe* 
cution of a coo>ejaiice. Kvusiuvok Pillix r. 
Anurrisa Pisucni . L li. B.. 18 3dad., 436 


[LL.JL,a2 AIL, 434 

— /a^i/areac* (y 


Prcccdore Code, bnt vaa njwtainalle. SasTX 
Cnma Krasi c. Assorpnaa 

p. la XL, 23 Gale.. €99 


porclaarr la not the beneficial owner, foilea Latl t. 
Lat* Oya Pnxiad, 6 y. H', SC5, Parua Jfol t. 


BENAM.I TBANSACTION-coatiaaeA 
A CEETIPIED PUECHASEllS— «»/r«ar<f. 


prrty with hu own money, bnt in the name of bia 
mohurrir. and for a very Inadrqoate anm. The 
plaintUTa therenpen brought thia anit againat the 
defendanlt {the pleader and hia nschnirtr) for a 


the anit, poiacttion of the land aold had net been 


..u i 

Cirri Proec* 


d»n Codt ( r. 317 — SaU la e«eeti/ioM ofdttrti 
—ileaeiflit purfiait^Sutilyertdtlirem th» yretind 


meotot K^OX. J>, fn I>e2iti ead Aoadon Peab r. 
Cinudlri Pariah Bkatkar, I. L. 31 All., 39. 
approved. Pan Kunip x. Sr\ Dtti, /• L. S., 16 
Mad., 200, followed. Vaeannaahd Sirxtra Bank v, 
Aldal Bari, /. £, B., 19 All., 461, diaticgoiahcd. 
Bakamt A'etrar t. Latla Btkaaref Lall, id dfocre’a 
/.^ud$5.and U'rilianaeaT, yoma.CB L. J.Q. B., 
S4, referred to. Kisnix Lil r. OiscBtsDnwaja 
PBiaao bison . . I. L. B.. 21 AIL. 23S 

UO. — S»tlhyltaani» 

dar—Sffeef tjf den«i«a eaii oa Itirfieial oiraer— 


toted with the full antbority cf the beneficial owner, 
and any deciaiun made in anrh anit will be aa niueli 
biDdiDg upon the rcwl owner aa if the anit had been 
brraght by the ml owner hituaelf. Jieiereicaieen 
Pifiee T. ii«r Ckuen Bc*r, 10 JI'. Pm 300, Xalft 
ProMaamaBatt v. Diae yalkMutliek, ii P. A P> 
66-19 U\ B., 434. »a.l Sila Balk Skak r. .tciia 
CitMder Boy, 6 C. L. B., i02,. dlKsaaed._ Mlm 
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BENAMI TBANSACTION-coiiiinueJ. 

4. CERTIFIED l>URCHASEBS-coai,-««eA 
au application luado by 0 and J) to liavo their names 
registered in respect o£ certain malikana, as to right 
to wliich there was a dispute between J. and was 
opposed by E, who alleged that A had been acting 
throughont as his benaniidar, and was eventually 
rejected in 1870, on refereuco by the Collector to the 
Civil Court, — ITeld in a suit brought by O and E 
against E for a declaration of their right to the umli- 
kana, and for a reversal of the order refusing to al- 
low their names to bo registered m respect thereof, 
that, iuasmnclr as the allegation made by E in tho 
proceedings held in 1870 on the application by C and 
E before the Collector, and afterwards upon tho re- 
fercnco before the Civil Court, that A had been acting 
in tho matter merely as his benaraidar, was uncontra- 
dieted by O and E in theu" plaint in tho present suit, 
there was suflicient evidence upon n’hich to hold that 
that fact was ti-ue. Gon Natu Cuobey «. Bupa- 
ATAT PEnsiIAD . . X Ii. B,, 10 Cttlc., 607 

120. Suit against be- 

nami purchaser at Court-sale, bp owner to reeoter 
the land after ejectment. — If, after obtaining a 
certificato of sale in execution of a decree, the pur- 
chaser aclniowlcdgea tluit ids purchase is benarni and 
gives up possession, or does some act which clearly 
indicates au intention to waive his right, or restores 
tho property to tho real owner, _ such act may, by 
rcasou of tho antecedent relation of tho parties, 
operate as a valid transfer of property. Defendant 
acted benami in buying certain land at a Coui-t-salc 
for plaintiff, paid part of the pm-chase-money for 
plaintiff, and allowed plaintiff to remain in possession 
on tho understanding that defendant was to transfer 
tho property on repayment of tho balance of tho 
purchase-money. Defendant having ejected plaintiff, 
plaintiff sued to recover tho land. Eeld tliat s. 317 of 
the Code of Civil Procedui-o was no bar to plaintiff's 
suit. MoNArr A r. Sukappa X X. E., 11 Mad., 234 


12L 


Civil Eroce- 


dure Code (“Act EIE of iS82J, s. 3lT Sale in 
execution of a decree— Suit against heirs or mort- 
gagee of the certified ptirchaser.—Si. 317 of the 
Civil Procedure Code is no bar to a suit against any 
person claiming through or under the certified pur- 
chaser, such as his heir or mortgagee. Euhuns 
Eozeury. Lalla Buhoree Lall, 14 Moore s 1. A., 
496 ■ 10 B. L. E., 159 : 18 W. M., 157, and Lokhee 
Earain Bog Choudhrg x. Kallgpud^ Bando- 
padhya, L. B., 2 I- B., 154: 83 TT. B.,358, 
refeiTcd to. BaJ Chunder Chuolcerbutiy v. Etna, 
Nath Saha, 2 C. W. N, 433, and Theggavelan v. 
Eoehan, I. E. B., 21 Mad., 7, followed. Dttkhada 
S uNDAEr Dasi V . Srimonta 

[I. X. B., 20 Calc., 850 :3 C.W, N., 657 


(c) N.-W. P. Land Revenue Act (XIX op 1873), 
S. 184. 

122. — — — Sale for arrears 

of Q-overnment revenue — Alleged benami purchase 

Suit on a mortgage against the debtor and the 

certified purchasers alleged to be henamidars of the 
debtor — Civil Procedure Code, s. 317. — Per Khox, 
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BEITAMI TBAESACT10Br-co«ci«^e^7, ’ 

4. CERTIFIED PURCHASERS-coaeLaZerf. 
jL— po operation of s. 184 of Act Eo. XIX of 1873 
IS not confined to disputes between certified auction- 
purchasers and persons who allege that such auction- 
purchasers purchased ou their behalf as their benami- 
dars, but, extends to cases wbero the dispute is between 
the certified purchasers! and third persona who allege 
that the certified purchasers are not the real purchaser. 
In such a case the claimants cannot succeed without 
proof of fraud* Buhuns Eoiour v. Lalla Buhooree 
Ball, 14 Moords I. A., 4i6, Sohun Lull v, Lala Gga 
Pershad, 6 N , Jf,, 265, Kanizak Sukina v. Monohur 
Eas, I. L. B., 12 Calc., 204, Chundra Earning Eebea 
V. Bam Buttun Paituck, I. L. B., 12 Calc., 302, 
and Tara Soonduree Eehee v, Oojul Monee Eossee, 
14 W. B.', Ill, referred to. Per Banbbji, J. — S. 184 
of Act XIX of 1873 contemplates a suit between 
the person claiming to be the real purchaser and the 
certified purchaser, and not a suit by a creditor of 
such person in which the creditor seeks to establish 
that tho purchase was in reality made by his debtor, 
and that tho certified purchaser's only the benamidar 
of the debtor, S. 184 does not preclude a creditor of 
tbo beneficial owner from suing the certified purchaser 
on tbo allegation that bis purchase was benami for the 
debtor, and that the latter is the real purchaser. 
Buhuns Kotvur v. Lalla Buhooree Lall, 14 Moore’s 
1. A.,496,Bodh Sing Eoodhooriax. ffunes Chunder 
Sen, 12 B. L, B., '317, Lokhee Narain Bog Choui- 
dhri V. Kalgpuddo Bandopadhga, L, B., 2 I. A., 154, 
Uncovenanted Service Bank v. Abdul Bari, 1. L. B,, 
18 All., 461, Sohun Lall v. Lala &ga Pershad, 6 N, 
W., 265, Puran Mai v. AU Khan, 1. L. B., 1 All., 235, 
Kanizak Sukinax,. Monohur Eas, I. L. B., 12 Calc., 
204, Subha Bibi x. Sara Lai Eas, I. L. B., 21 Calc,, 
519, Ameer-oon-nissa Beebee x. Binode Bam Sein, 2 
W, B., 29, aud’ Chundra Kaming, Eebea x. Bam But- 
tun Paituck, I. L. B., 12 Calc., 302, referred to. 
Delhi and London Bank v. Chaudhei Paetab 
Bhaskae . .X X. E., 21 All., 29 


BEBrCH OE MAGISTEATES, 

— Trial of cases under Crimi- 
nal Procedure Code, s. 630.— A Bench of 
Magistrates has. no power to deal with cases coming 
under a. 530 of the Criminal Procedure Code. A Bench, 
may be empower-ed under s. 60 of the Code “to try such 
cases or such class of cases only and within such limits 
as the Government may direct," The definition of the 
term “ trial ” shows tlmt it refers to trials for offences, 
and these do not come within the'miscellaneous matters 
mentioned in s. 530. Suepebuddin v. Ibbahim 

[X X. E., 3 Calc., 764 

2. Salaried officer of munici- 

pality, Bisqua-lification of— Criminal Proce- 
dure Code (Act X of 1882J, s. 555 -Municipal 
offence . — Notwithstanding anything contained m 
B. 555 of the Criminal Procedure Code, a conviction 
for an offence against any municipal law. or regula- 
tion, had before a Bench of Magistrates, 
includes a salaried officer of the municipaUtyi is baa. 
In the matteb op the petition of Nobih Kbisbna 
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CII OP MAQISTBATES— 

BBJBr. Nobis Keibdsa Mookbbjeb r. 
liUVt SpBDBBAS MOKICIPAIXrr 

ll. Ifc B,, 10 Calc., 104 


CtimicVi PfoMdure Code, l8"2. Qdebs r. 
;bbi PatiiaS « • 91 Or., 13 

Jurisdiction of Bench— Q/"- 


. — Crxi»iMl TroeeJure 

■. 1SS2, 1. »S1— Ifadf** PoNee dct (XXIV 
659J, «. ^—QJftihcu “ CoaKrcasey 


rt lisi DO aathonty to dietcrb It. AspooL llr<) 

inDUBX f, IDSAS . . 31 'W.E.,Cp.,67 

ti Qcxts r. Dwaerkaib Koluck 

caiw. It, Cr., 46 


te tiifuro % UcDcb of M^ftrstcf, scitbcr of whuia 
itiduftlly CAcrciMd iluvc poir«n, but uttlat; to> 


J. 


[2 C. 1.. B., 349 
Altthct of ntmitr 


lU Kompl GruA 

0 . 


‘ 13 C.L. 3 C 219 

Ordtr irrtfiularlf 


i ~Aj . 


r LcArio); snotbcr Ikucb of MA^utrstci, nooe of 


bench op MAQISTBATES— coniiaarJ. 


Eaji Spswia D* ». Bajab Ail * ^ ^ 

[B L. H., 13 Calc., 668 

10. — ■ ■ ■ — Ahtnee ofmtmler 

of Ptafti — Ueartnj rffarf of tatt ty o»« JJtnek of 
Mag\tlra(tt and deeiiieit Iv anolirr — Crifflinai 
JVofediiro Code, 1SS2, n, 10, 3B0 — Hiilei f rained iy 
Local Ootemment for ih$ guidance if Jlcnchte of 
lG,Cnminal Procedure Code— 
Ultra ttm.—Kule 8 <>f the rulei fnmctl b; tbo 
Lcu^ OorcraiscDt for the gauUDce of Uecchri of 
UAgwtrAtri la ultra are*. An nononry BagUtrato 


11. Cr<niaaf Proee* 

dure Code fAct S of 1S63J, ee. 15, 16~Ceeeti- 
«/f*< Benrl oiufer r*« ruUtoftie Ooter** 
tnent ofMadrat'—Tht^ccMui wai tried on a rliirgo 
voder the FcdaI Code, a 352, by aBiDch of Msgidrstre 
coaaietlo; of a prn,>onid Diitnct MoDflf Bboiiad 
been appointed Cbamnao of the Bench and one 
Speeiat Blagiitrate. Tha Ifagiitratc* diffind in 
opioiOB. bot the Chairman gare hi* caktmc rote for 
eooAicUoo, and the aecoted ua» conrictcd and 
acnleoced. Held that tbo Court «ai not Ic^lly 
cunilitated onder the rulri of the Ooicmraent of 
Idadrae. and tho (uSTktioa thould bo act atide. 
OCEEB'EterhESi r. BrruiA 

(B 10 21ad..4l0 

1S> " ~ " ~ ■ CVininaf Proee* 

•fare Code (1SS2J, ti, 1$ undOSQ—Ckanyi laeoaitv* 
tuUon of (k« Court during a tnal,^0jjence under 
iladra* Totria 2iu%eancrt Act (ifadra* Act III of 
1669 ).— andcr the Town Naiuncii Art of 
lbti9 waa begon btfure a limcb of MaRUtratri, and 
adjourned. On Ui« adjonracd date the Bench waa 
(onetitoted dJferoiUy, ecoly one Bagutnte btis;; 
prracnt of thoee who attended on the drat 1 rcauon { 
but tbe trial was pivceedcd witii, and muUid in a 
conviction. Held that the efiDTicttoa was illrgit, and 
sbiniU ho act aude. Uarivar r. Kite}a 

Ojka, I, Xk R., 20 Calc . 670, follriwcd. Qcrur* 

KjirBESS r. UABArfA . BL. B., 18 hlod., 304 

13. Aleenee of 

•Biendirr of Ueuxk— Hearing of yari of tke rote ly 
two Jfaj«*(rafe« giuf drnetoa ky three — Cnmual 
Procedure Code (ISS3), e. 350.— Only these Usgis* 
traUawbo have heard the whole of the evidence ran 
decide a case There is no provhlon of Uw which 
jirovidea t<» a change in the tonslituVion cl Benchca 
of Sfa^ratta during the bcannc of a case. S. 350 
of the Criminal IVvCcdore Cude docs not apply to 
case* tried by Bencbce of Magutratrs. AianUa 
Hath Sarkar r. Sam Koaul Quia, 13 C. L. R., 
212, and BoMicor Si«y r. Kirga Ojko, J. h, 
£„ 20 Cate., 670, fdlowid. Bamsi TSAXtB r. 
BaowABt Sasoo . . B L. R. 23 Calc., 104 
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bench of MAOISa'BA'rES~coKc/«</tfrf. 

I'l. — . CrivtiiKtl 

cc'lHfc Cadis ( .loi A oj iSS2Jf .is* Itsf ddO-^^ltultas 
JJyitrict Muiiicipalilies Act- f Act £V of lS8t), js, 
203, 201 , — A trinl on tliij cli.irgo of making an 
t'ocroaolimunt upon public laud under the Jladras 
District Jlunicipalitica Act, 1S81, hs, 107, 003, nml 
001, was bcgiiii before ii lictich of seven Jfngiatnitcs, 
nndeiidedina conviction by Jivo of UaOtagiatrates 
in tlio absenco of tliu other livti, JMd that on the 
facts of the case the eonviclion under s. 3f)3 was 
right, .and that it w.as not invalidated by the 
nbscncQ at the end of the trial of two of the Jfngis- 
t rates before whom it had begun. Iv.tinn’f.VNA 
N.VDAX r. ClI.VlllM.tK, JfADUIU JICNICIPALlTi* 

[I. li. H.. 21 Mttd., 246 

BENEFIT SOCIETY. 

See .AlAmsAS .Mtr.victPAH ,\cr, ISS-J, s. 10.3. 

[I. L. il., U MuA, 263 

BENGAL AGT~1863--VT. 

Stc Casks vxuku Ai’i'kal— MhasCue- 
stE.vT OP Lands. 

Set Casks unduii liK.voAH Bot Act, 
ISGO, ss. 25, 31, 37, 38, 41, 43—19, 58. 

Sea Casks c.kueu MuASt’nEitE.tT of 
Lands. 

fl, 10. 

Sea Cuiic to ArrACUCD PjiorKnrr. 

[10 W. B., 21 

8.20 — Suitfor account aiut 

fas' money misajiprojtriafed Ly ayclit— Cause o/ac- 
tion—Benyal Act I of lS70,s, 1-16 — Ayency, Crea- 
tion of. — VVlicrc an agency for the collection of rents of 
tokca G and 27 was created iu district AT, in which dis- 
trict toko G was situated, toko 27 being siriiatcd in dis- 
trict L , — Heldma. suit brought against the agent for 
an account and for money fraudulently misappro- 
priated and instituted iu district .If that, so far 
as the suit related to toko 27, the Court of .17 had 
uo jurisdiction to try it. Bengal Act VI of 1S02 
requires a suit to bo brought in Bomo_ Court within 
the district in which tho land lies in respect ^ of 
wWch tho agency was created, and tho question 
whero tlio cause of action arose is material only 
in determining hi which sub-division of Ibo dis- 
trict the suit is to bo brought. Nidaiosi Sinqu 
Deo V. NiiD Naik . I. L, E,, 20 Calc., 425 

vnr. 

See Zaaiindaei DakS . . 4 W. B., 6 

re w. E., 100 

8 TV. B., 46 

^ — — Tlir — TVTo'hnrrir appointed 

tinder — 

See Poraio Sebtant 20 "W. E., Cr., 49 
1863-III. 

See COMPANIT— WiNDINa xn? — COST3 AND 
Ckaius on Assets. 

[2 Ind. Jur., N. S., ISO 


BENGAL ACT-1803-III-co«e/H2er/, 

Sea Naoistkatb, JirniSDicTioN OF— 
SPECI.U, Acts— Beno, Act III of 1863, 
^ ' CIO W. E., Cr., 30 


Sea Naziii. 

[11 B. L. E., 250 : 19 W. E., 338 
See Peons, Appod'tjieni of. 

[9 W. B., 333 
U W. E., 158,169 

•m* ' 


See CuouTTA AfirNioiFAL Act, 1863. 

1884-111. 

See BENO.VI, JIdnicipal Act, 1851. 

V, 0, 10. 

See Ojistbuctios to ILvvigation, 

[2 B. L, E., A. C., 28 : 11 W. E., Cr., 18 

VII. 

Sea Salt, Acts And Keoddations be* 
DATING TO— BeNOAD. 

; — 1886-VT. 

See COOTANE— IViNDINO DP- COSTS AND 
CDAUfs ON Assets. 

[2 Ind. J ur., N. S., 180 

— — S3. 31 and 32— Frotector of 

labourers, Powers of-~}Fayes ofldhourers —Mode of 
iakiny account — Criminal Procedure Code (XXK 
of 1861 J, s. 4t£l. — Held that until an enquiry is 
made under s. 31, Bengal Act VI of 1865, the Pro- 
tector of labourers is not competent to act under 
8. 33; that the procedure under s, 31 must be 
conducted in accordance with s. 44-1 of tho Criminal 
Procedure .Code, 1861 ; that to support a conviction 
under s. 32, Bengal Act VI of 1865, it must bo shoivu 
that the wages or part of tho wages duo have re- 
mained unpaid for more than she months. But in an 
account current, tho payments are not to be appro- 
priated for tho wages of tho month in which tho pay- 
ment was made. In tub itATTEE of the Noexhekn 
Assam 'I'ba Coitpsirr 

[3 B. Ii. E., A. Cr., 39 : 12 W. B., Cr„ 29 
— VII. 

See SLADGHTEE-HOirSE. 6 "W. E., Cr., 77 
[18 W. E., Cr., 4 
0 B. L. B., Ap., 28 : 14 W. E., Cr., 67 

VIII. 

See Sale fob Aeeeabs of Bent — In- 

CTJMBEANCES. 

See Sale fob Abeeaes of Bent— Cndee- 
tendees. Sale of. 

1866-1. 

See PEEHr . . .16 W. E., 132 

II. 

See CoNTEACT Act, s. 33— Illegal Con- 
TEACTS— Against Ptolio Policy. 

[21 vr, E., 289 



( C97 ) 


DIGEST Of cases. 


( C93 ) 


BENOAIi ACT— con/iswi. 

1886— XV. 

See CiLcuiTA Police Act, ISCfl. 

See Police Maoisteaie. 

[IB,L.R.,0. C.,30 


^VI. 

See Covncztos . 1 B. Ii. It., O. Cr^ 41 
— 1837— IL 

See Cases ukdbb Oaubltso. 

Ollbace under — 

See False £rn>BNCE— FASBicATtsa False 
ET1DEJ.CB . I. Ii. B., 27 Calc., 144 

— 18 e 8 -VI,BCh.K. 

See JusiaAL OrncEEs, Liabilitt ot. 

[14 B.li. B., 354: 31 W. 001 
^VIL 


See lESOLTEBOT— InSOITBn DCBtOBS 
cia)Eii Ciru pBOcssoBc Cope. 

[3 C. I* Bh 60S 
See Cases ttkosh Pcbuo DeejlROS Be- 
coTBBT Act. 


See Cases qksse Sals toe Abbbaju os 
Uevs^os-Settuo ASICS Sals. 


BENGAL ACT— 1888— VII— ccncZw/^r. 

: b.18. 

See 

Br ■ 

Ml] 

“■L il B.', 27 Cole.; 008 

4 O. W. N., 583 

1869-IL 

See CnoTA Kaqtobz Texxtbes Act, 18C9. 

vra. 

See BsxoAX Best Act, 18C9. 

1870 -ni, B. 3 . 

L — Object of section — 

Tra*tfer of decree for exeeuUon.—'l'he object of ». 3, 
BcDgslAct Illof 1870,«sitbAt A perscBAgaiDstwhoni 
X dtetee wee psued fiioniti not be hxnued by two set# 
of proctcdiDgs m excentiun •imnltaneoDsly CArried on 
in two different Courts. Btrsszs MomrH Biswas 
t. Ponso Hoses Dabseb . .17 W. B., 138 


■ . — - . . - . B. 1—Etiele—Zande not 

tellleJ’-Suiiderlxiid eitaU—Dulnet of 
telirl portion enfy i« fenMnextly teUJei — Denyxl 
Segulationt IX of 131$ and III of 182SS*tai«— 
iltngal Aci Til of J£d8.— Tbo pUiotUI was tUe 
auctioa-porcliAsct »t n ule under Act XI cl 18S9 
by lie Ccliector of the 24'Pen;uausbs for •man 
t’f ixrenue of an estata in the Sandcrbunila on 
whieii the defendant waa the holder of a molDtari 
mourasi jungirban tenure, under which be waa to 
elcar away the jungle and then to e:uHirate the 


Fool Eibbobss Daises . . 16W. B., 808 

• t ‘ . 

• • ’ • • i ' .1 

Cailfeerop In Ortfiher Ifi7t. beinnltri! to lb* Sliiniif 



iivAcnrBS BAxsroFAPitrA r. BaoLASATu BAn>ro> 

rADuTA . » . L L. B., 14 Cole., 440 

a. 2. 


PrsIlBriEw— Powra to Bmrw. 

tL L. n.. 22 Cal&, 410 


(bcrtforc, wculd bo that laid ^wn by a 103 of the 
Act. 1.0.. under Act X of ISC9. andtbe tppral wculd 
lie to the Ccllcctor, net to the Judge under si. 1&8 
and 165 of that Act. The decree alone was tnifrmd 
to the Civil Court, and the applieatlcn for revtnv 
was rightly made to tlw Court of the Deputy Ccl* 
lector. Is TBE AIATTEB OT llAtlSOOSSEB UaSTO- 

rALurA . . • 10 B. L. B., Ail, 21 

Bauboosplb Daeebjei r. Dooboa Circus IlAuri 
[10 W. E., 133 

Is BE Jcaao&rusA dabsss 

[lOB.I*n., Ap.. 23 no«a 
16 W. B., 75 
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BENGAL ACT— 1870— IZI—eonoluded. 


4.- 


Application to set 

aside decree— J urisdiction , — Wlien an ex-parte decree 
of a Eevcnue Court Las bear transferred to the Civil 
Court under the provisions of s, 3 of Bengal Act III 
of 1870, an application to set aside the decree must be 
made to the Civil Court, and not to the Eevenue Court. 
Kbishna Kishoee Poddae V . WooMESH Chbndeb 
Box . 13 B. L. R„ E. B., 214 : 21 W. B., 448 

In EE WooiiA Chbbn Roy Mozooiedae 

[13 B. L. R., 215 note 
■WooMA Chben Mozoojidae ©. Chendee Kant 
Roy Chowdhey . . . 16 "W. B,, 266 

OODWTJNT Mahtoon V. BiDDin Chand Chowdhet 
[13 B. L. R., 218 note 
18 VT. R., 207 

Mohesh Chtjndee SrNOH SuEKA V. Bhoobbn 
Moyee Dbbia 

[13 B, L. B„ 217 note : 18 W. B„ 252 


5, 


IVhcre a decree of the 


Collector was by the operation of Bengal Act III of 
1870, s. 3, transferred to a Civil Court for execution, the 
effect was to make it as it were a case of execution, or 
a decree of that Court ; and in dealing with an order 
in such a case made by the Civil Court in execution, 
the High Court was bound to assume that the lower 
Court had acted properly and with jurisdiction, and 
its appellate jurisdiction followed as a mattei- of 
course. Dindyab Paeaitaniok ©. Dinobfndhoo 
Chowbey .... 21 "W. E., 412 

■ IV (Court of Wards Act, 

1870). 


See Cobieotoe . 


18 W. B„ 466 


See Cases bndeb Coeet op Waeds. 

See Lenatio . 8 B. L. R., Ap., 60 

[17 W. B, 180 

VI. 


See ViiiiiAaE Chowkidaes Act. 

~ 1871— IX, S.27. 

- Notice of suit— ToWajJafd 


in excess oy powers picen — Suit for refund of money, 
— In certain suits brought against a toll collector for the 
refund of money alleged to have been exacted by him 
improperly as toll under Bengal Act IX of 1871, the 
defendant pleaded that no notice of suit in accordance 
with s. 27 of that Act had been given. _ Seld that, 
such notice not having been given, the suits should be 
dismissed. Waterhouse v. Keen, i S, ^ C., 200, 
followed. Ram Pitaai Shah «. Shoobhe Chhndee 
Mhbliok . . . L L. R., 15 Calc., 259 • 

X. 


See Bbn&aii Cess Acts (X op 1871). 


-1872—11, s. 34. 


.Sfee SiOEiNo Jhte . 19W.E., Cr,, 4 


-1873— m. 


See Ben&ai, Excise Act (III of 1873). 
VI. 


See Embaekments. 

[1. L, R,, 7 Calc., 505 ; 8 O. L. R., 663 


BENGAL ■’ACT-co«ci«ied. 

-1876— V. 

See Bengaxi Shevey Act. 
1876-1. 


See CHEATiNa . I. L. R,, 17 Calc., 606 

See Etidenob— C iTiB Cases— Maebiaob, 
Reqisteation op. 

[I.L.R.,10 Calc., 607 

II. 

. . 13 C. L. R., 336 


See OpiHJr 

rv. 

See Caecbtta Mhhicipab Act, 1876, 
V. 


See Bbngab MUNioiPAii Act, 1876. 
VU. 


See Land Registeation Act (Bengab), 
1876. 


vrii. 


See Estates Pabtition Act, 1876, 

1878 -VII. 

See Bengab Excise Act. 

— 1879—1, 

See Chota Eagpoeb Landeoed and 
Tenant Act. 


IX. 


See Codets op Wabds Act (Bengab). 

— 1880— VII. 

See PuBBio Demands Eecoteby Act, 
1880. , 


IX. 


See Bengab Cess Acts (IX op 1880). 

— 1881— m. 

See CoHET op Wabbs Act (Bengab). 
IV. 


See Bengab Excise Act Amendment Act. 
— ^1882—11, BS. 61, 76, and 80. 

See Embankments. 

[I. L. R,, 11 Calc., 570 

— 1884-I1I. 


See Bengab Mhihcipab Act, 1884, 

— 1888-11. 

See Cabohtta Mhnioipab Consobidation 
Act, 1888. 

— 1889—11. 

8^66 Bengab Pbivate Eishbeibs Peotec- 
TioN Act. 

^1892— I— (Village Chowkidars). 

See CONPESSION— CONPESSIONSTO POUOB 

Oppioees . . 2C.W.N., 637 

1895— VII. 


See Bhootan Dhabs Act (XVI op 1869). 



( 701 ) 


DIGEST OF CASES. 


( 702 ) 


BENGAL CESS ACTS (S. OP 1871 AND IS. 
OP 1880). 

Besgal ActXofl871 (Road Cess 

Act). 

See Etidihce-CitiIi CisBg— M iscel- 
LiVEOtts Docpjtfwis— B oab Cess Pi. 
IZB.S • . • 23 W. H,, 1 B 2 

See FisasaT.Biom or. 

CL L. B., 8 Gate.. 183 i 


I, Incoms tax— iSvii for arrcart 

of rent— Sel’off'— Effect of Act on emreement node 
le/ore pattiny of Act. — la 1802, at tbe timethe m* 
come tax wei ta force, .^fumdo a patni'M-tUcment 
of certain laiuli ikith A, B agreeing to paj anj 
cnluinccmcnt of tbe rcrcane that might be made bj 
Qo\irame&t at any time, or '* any impost la fotute 
to be levied by QoTemmuit, tbe income tax to be 
paid by A according to hii income. A haring notlung 
to do mtb tbe tame." In 1S70 A brought a amt 
agalntt B for arrcari of rent. i?. under tbe con- 
tract, claimed to hare ict off, te a Ui on income, * 
tom rrbicb be bad paid under tbe Uoad Ccm Act, 
«bich bad been patted in 1671, alter the Income 
Tax Act bad been repealed. Jleld that the Ux im* 


BENGAL CEBS ACTS (X OP 1871 AND 
ZX OP 1880) — conliAuei. 
cir Krrico tenure comet within tbe deflnltiou of 
"tenure’* in i. 3 of Bengal Act X of 1871. and 
it therefore liable for Road Ccu and I’ublio WorLt 
Cest under that AcL JoT &P>Kca Box r. Sum 
Iklonau . . . . 7C.L.1L, 373 

2. a. 3 and bb. 8, 10, 23, 25, ond 

2B— ffor arreart ^ road cut. Effect of— 
Big\t of pttre\ater— Interpretation claute, eon* 
ttraclton of.— In a fuit on a bond by wblcb certain 
land admittedly lahhiraj rrai mortpgcd, tbe pur* 
eliatcr of a portion of tbe mortgaged property at an 
auction tale for arreara of read ecu due under Ben* 



contracii ameu luaii ui,c.,o.« .-e .t 

tbe road eitt at directed by tbe Act, nor vacate con* 


V . Pdubcsu Naiuix Box 

[LL-B.. d Cala,670 
.. * ■ • 'ubuliat — 

. • ••■' : !• defendanU 

• . >> . 1 , 157Ct irbicli 

._v .w v.a.. Q .... .... f in future 

any cboiibidari tax or any other new abwab or tax 
or fee or hor, or any adiUtioual fee or junma. be fixed 
upon tbe mibal by Oovcnimcoti 1 aiU pay tbat 
•eparatily.” In a tuit by tbe tamindar for uicrcaae 
ot rut, the dclendant* claimed to Kt oS a aunt re* 
pnacutiiig tbe amount vtbich the xamindar vat bound 
to rontnbnte under tbe lUiad Ccat Act and Public 
IVorIct Ccm Act, and wbicU amount they bad {laid t« 
tbe Collector, held that the amount iu qucittou 
came within tbe termaof tbe babuliat, and Ibat the 
t I ■ ■ * claimed by 

• . '» • « 'iWenXag, 

> . ■ • m ‘ XBnu XaiB 

1 — r . m, • amCoow. 

i>xaix . , . . 11 G L. B., 140 

L ' B. 3— Ziaiildy iff eiairam or 

ttmee tenurtfor rood ceri— “ Ttei‘fe."—\ ebahrau 


— — ' BB. 6, 7, and Part If, Bcb. 
A, part il— BtoKli trauret—Suit for rent.— 
S.fiof tbe Boad Ccm Act nejuirca tbe boldora of 
aoy ratato or tenure, of wbicb the annual rent 
tball exceed one hundred rupee*, to lodge returaa of 
all laada eompriied in an citate or teuurei Ibcwll 
landt are Ibircfure to be included in aoeb riturnt. 
IV'brre tutb a riturn baa not bccu made, the holder 
ot the ciUte or tenure is precluded from auing ftr 
or recorcriue any rent duo Ibirefor. Jcuuourx 
Tin-ABir. Fcrca 

[L L.Bn 0 Calb, 63: U G L. B., 100 


See DaxAOEs— Smi roB Dituaca-* 
Bbeicu ot CoSTaaCT. 

IL L. lb. 8 Cole., 200 


13C.W,N,407 
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BENQAIj cess acts (X OF 1871 AND 
IX OF 1880) — continued, 

3 . ^—Landlord and tenant— Cess> 

lialititi/ of tenant to pay, atthouyk tenure not 
assessed.— When tlio Collector liaa detcrinmed tho 
tiumial vuluo iii respect cf certain land, and a portion 
o£ that laud Ib aubsoqueutly granted as a tenure 
to au under-tenant and tho Collector has not eepn- 
rately asBesacd tho annual value of the land of the 
tenure so createdj tho under-tenant will iicverthcleBs 
ho liable for any cesses in respect of that land. In 
such a ease it is competent to tho Court to aacertam 
tho annual value of the land comprised m tho ilclcn- 
dants’ tenure. llAiiiiiouAii 
Duoa . , . • • <1 C. -W. N.. 776 

See Sale von AnnE-Uta oe Hkvenbe— 
Seitiuo Abide Sam-Otueii Oboukd^ 
ri. L. R.. 21 Calo., 70 
L. B., 20 I. A., 165 


-Besoad TBKAlfCr 


— a. 47. 

See sVrrEAD— A cts- 

Ad, .103. |.j^i,.H.,20O.l0..2S4 

See Speclvii Ai’pead — Oudees sanjECi’ 

Oa KOI’ TO APPEAIi. aoa 

[I. L. E,, 16 Calc., 638 

Sale in execution of decree 


— naie ------ 

for arrears ofCess-Proceduro-Purchasers, Rights 

V— Although tho procedure for 
c’^es may bo tho saiuo as the procedure laid down 
for tho rLlization of rent •1“° ''PO*' 
it docs not necessarily follow that po 
salo for cesses should bo tho same as that of a wlo for 
saio lor which the tenure itself is 

IFv° j T 

Tto rS “ S S « 3"' 

fto ..m. .nd ..d« 

fr'“fFccb*^Xd'’Ealo'by'li'® Collector in execution 

li ie. V“JS°o p'ur5.“..rs 

of a tenure is not to ^ and interest 

whole tenure, but ninunst whom the decree 

?ad'?eenlS'd."'MAHA/END Chuokeeeuxxx o. 
BAKI SIADHEB ClIATXEEJEB ^ 27 

gg QQJll— Cesses— Rent-free 

Nof.ce.-Plaintiffs sued to ‘'jfeertoi’^ rent- 

and public works cesses on account otce^a^^^ 

free land, claiming double t e 1 350 ). It was 
of the Cess Act (Bengal Act IX of ^ 

found that no notice of ^ and it 

published as required by s. 52 of t i^intiffs 

was held by the lower Court double the 

were therefore not entitled d„_ded that 

amount under s. 58. It was then 
be was, at any rate, entitled to recove Weld 

of the cesses with int^est under s. 62. 
that the latter section did not give the h 


BENGAL CESS ACTS (X OF 1871 AND 
TX OF 1880) — concluded. ■ 

tho cstato or tenure a right to recover the cesses 
payable under s. 56 before publication of notice, 
and that tho plaintiff was therefore not entitled to 
a decree, and that his suit must bo dismissed. 
llA3 BEHAM iMUKEBJEE 1). PlTAVniOEI ChOWDHBAKI. 

[I. li. B., 15 Calc., 237 

' ss. 52, 63 — Rvidence Act, s. Hi — 

Rresumption. — Where under an Act certain things are 
required to be done before any liability attaches to 
any person in respect of any right or obligation, it is 
for the person who alleges that that liability has 
been incurred to prove that the things prescribed 
in the Act have been actually done. Iteld that the 
notice provided by s. 52 of tho Bead Cess Act did not 
come within tho presumption of s. 114 cl. (e), of the 
Evidence Act, and must be proved. AsnAKUiiAH 
KuAK B.VUADEB o. Tbieochek Baqchee 

[L L. E., 13 Calc., 107 


— s. 58. 
See Cess 


I. L. E., 10 Calc., 743 
[I. L. E., 19 Calc., 783 


-s. 96. 


See Evedekoe — C rviii Cases— SDscbeea- 
Heoes DoonitENTS— E oad Cess Papebs. 

[3 C. ‘W. N., 343 

BENGAL CIVTL COUETS ACT (VI OF 
1871). 

See Cases ukdeb Suboedinaie Judge, 

JlTBISDIOXION OP. 

Power of High. Court* to hear 

appeals.— Per Jackson, P.— The power tho 
High Court to hear appeals from' the Civil Courts 
in the iutcrinr is regulated by Act 71 of 1871- 
EuNJiT Singh v, Mehabbans Korb 

LI. L. E., 3 Calc., 662 : 2 C. L. E., 391 

11— Court of Subordinate 

Judge and District Judge.— The Court of a Sub- 
ordiuato Judge is inferior to the Court of a Dis- 
trict Judge within the meaning of s. 11 of tne 
Bengal Civil Courts Act. PboSAD DosS Mut- 
iicK V. Bhssick Lade Mhemce. Pbosad Doss 
MUDDICK r. Kedab Naxh Mueewk^^^ ^ 

8 C. L. B., 329 

s. 15. 

See Civil Pboceddbe Code, 1882, s. 2. 

[3 C. L. E., 608 

See Insolvency — Insolyeni Debtobs 
HNDEB Civil Pboceddbe Code. 

[3 C. L. E., 60S 

iSee HoLiDAY I. L. E., 9 All., 366 
• B. 19. 


See Tbanspeb or Civil Casb^eneb^ 
Cases . - • 25 W. H., ^ 

— s. 20. 

See MDNSir, J^^SDi™ or^ 
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BENGAL Civil, COUETS ACT (VI OP 

1871) —continueii. 

69 20. 22. 

Stt VitciTioJf 0? SiriT— S uits. 

[I.L.R..4A1U330 
I. XcB.. 13 Calc.. 265 
I. L. R.. 8 All.. 438 
I. L, R.. 12 AIL. 508 


Cases TKDEs Valoatios or Son— 
Afeeaii, 

— — ■ ■ B. 24. 

See lUnoitMSiy Liv—DsLie. 

[LL. B., 11 Calc., 421 
Stt Mabouedas Law— O rjT— L aw at. 
PUCASLB TO. 

[6 N. W.. 2 : Agra, P. B., EA 1874, 288 
Stt Mabouebas Law— O iTT— VAtniiTT. 

ra N. w, 333 

L L. R., 9 AU., 213 
Stt llAnoyEOAK Law— Pbe.eutiiox — 
Bioni or PaB-simioH-OEVEBAtiT. 

CI.L.R.,7 A1L,775 

Set Uaboubsak Law— P oESCTBEtto'* o? 

Diatb . . LIi.R..7AU.,287 

Stt RsuaioK, OrrE.'^CEa bbutiko to. 

[LL. It. 7 AIL, 401 

Set Btoot Of Sent— CoABtTIEI. 

(L 1,. R.. S AIL. 497 

Stt TBAKSflB Of FSOfEBTr ACT, A 19. 

[L L. a, 7 AIL, 618 

1 . — 

medan ■ ■ 

eo»ieit»* 1 ■ 

or M»l>oi 

panprsp ■ « ' 

orlhi^lox ... • 

glon. Hie mere circnmitAnco thet he cslU lumeelf, 
or ts called by others, a Illada rr Mahoniedsii, 
at the ruo' may be, it uct enough. Hit only 
chim to hare a ipeclal Lind ot law applied to him 
it that he foUowt and obten et a particular r«U;^n that 
of Utclf crralet bit law for him. If ho fade to csUb> 
lith lilt rcli,non, hit prirdego to the applicatioa of iU 
law failt aito, and ho muit be nlcgatcd to that 
cUtt of pcra'Rt wLric c»»ct hare to be dealt with 
neder tbe Utter paragraph cf t 34 of Act VI of 1871 
accirding to justice, equity, and good contcicnce. 
A. alleginiT that hit family wat a joint anditidol 
lllndn family, tued A. bit father, lor a decUraUmt 
that eertaln pn perty wat joint aacettral propertr, 
and U r partition of bit share according to the Uinao 
Uw of Inoerltance of tuch propertv, ctf.i one roukty. 
A ti t cp at a defence to the ault that the memhera of 
the family nere Mahemedant, and were therefore not 
guremed by the lllndn Uw. The crldenre In the 
luit ettablithed that tlic membert of the famlir were 
neither onh'd‘'E liimlai mr Mahcmcdana ft alao 
ritaihihed that the lllndn Uw of Inhmtanee had 
alwayi been filUwed in the family. JTtldi fdtowing 
Iht principle enunciated abore, that the family ml 
bring llindat nor Ifahomcdaca, the rulecf dcclaioa 


BENGAL CIVIL COBETS ACT (VI OP 
lS7i)—eeite!tiJeJ, 

applicable t? the ault wat neither Illada nor Mahome* 
that • • ' -..'a. 

equity, I. j * 

enit; and that therefore A waa entitled to demaad 
partition of half of the family CtUto. Ahra\am a* 
AlraSain, 9 Moore’t I. A., 190, referred to. BaI 
Basabbb t. Bisues Ratal 

[LL.E,4A1L. 343 

2. hlahomedanLaw— Pre* 

cmptloo.- Cnder t 2i of Act VZ cf 1571, 3/aho* 


a onlt for pTi>cnplioa between a MahomedAa cUloi- 
ant of pre*rmptioa and a Mahomedon rcndcc, on 
the baiilt of that Uw. la not precluded by the cir* 
cnmitancei of the rendm not being a Mabomedan. 
Cantmo r. AmtoonnssT . . ON. VT., 23 

[Agra, P. B., Ed. 1874, 300 
Set Mon Cqaxd c. Mabouep Uoosbix Knui 

n N. W« 147 


Stt Bioux 07 ArrsAL . 16 W. R., 237 


BENGAL EMBANKMENT ACT (II OP 
1882). 

■ — B6. 6, 70, and 80. 

Set EvBArBMtTt. 

[L L. R., 11 Calc., 670 


BENGAL EXCISE ACT (XXI OP 1868). 

Sr* ADETJit.’fT . . 7 W. IL, Cr., 63 

1 Excise Act, X of 1871, EfToct 

q£ — A rt SXI of 18^ wat not repealed, ao far at it 
rrUtrd to the I,ovrcr ProTiacct of BencaL by Act X 
of 1871. Qbeet r. Ebbiteb Natr >oaba 

[22W.R., Cr.,31 

2. Abkorl Laws— Arafirnt.oa o/ 

yl«#— CriMiaal Proerdnrt Code fAcI .V.VP of 

isev , ». ei—dct nil of tsco — xiie rroti»ic.iii of 

a. Cl of the Cnmliial Procedure Code, l&dl, did 
not apply to finm Impcacd under Act XXI <t 1850; 
each Gnra canoct bo levied by diatrnr and sole cf the 
cffrndci't property. Qceex r, drxou Beuiab 

(8 E L. n., Ap., 47 

00TEB5UE5T V. JCEOU BELDAB 

[17 vr. B., Cr., 7 

3. — B. 22.— A Magirtratfl may isipr«« a 
fine rarrediR.; Ill.OCO ucJrr Act ZXI cf ISSC, 
a. 32 of the Cnmlnal IVcedure Cod,«, ISOI, nctwith* 
atanding. Qcee 5 r. ScBoor CnrEocB DcTT 

[7 W. fl., Cr, 23 

4. ES. 38 and tO-]ll,ial taU ef 

epian— Arrorafioa of firriur.— Acccrdioc to a. &S, 
Act XX2 of 16tiC, no cvavlctics can be had osdrr 
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BBNOAI/ EXCISE ACT (XXI OP 18fl0j 

— -C'.fl/'uiffi?. 



». .'0 !v n liriu-ji,' L.vt not l)ccs\ 

r.cBitu!. c^M-KK;i f. Ham Dahj 10 \V. It, Cr., 00 

G, 0 , ■13~-E(;)/.i/iVv /i. 

rAcriitcft' j. J.i, Act XXI 'I 

ISo''!, culy I'vrs u-» h'l'itsi.: Ucuu.*, atiil nut tUt ir .icr- 
S.V.VU, atb v.vl'j'tt. V> Uvi! jHuaU;;.' sjbvUI.A In tUcfu*- 
Qt-rsH 1 -. . 8 AV. !{., Cr., *1 

0- of r^iu-jr 

iJi.'r;:?. - WlsiTv' B JuTwiil svll* r:<(lt.'r lu CfllllMVi utUiU 
(jf a'.iil ••uulcr ful ar cf a Ucuuo s>}i!ch fiSanil-i tiot in 
li;.» (I’.yu nani'-, iiut iu Ihal i f tho p<r3‘.u fi.r uluiin 
lu’ U thi> tio vT-’-icc.l JlL' nuiiint 1)i> nll.tvt'i! to 

she 5>rv<yisli!i» I'f !>. 'ia <{ .\it XXI nf 1S5G 
liy uj» that it li n. t :i lii'tnw ti> trniuih'. I,s- 

iitu MA'rrr.:* or xuti vt;nr!o,'i uv laiius Cuu.'iDini 

SiiAUA .... 10 AV. n., Cr., 3-1 

7. a;}. *13, *1‘1 — .Vi/i' Ay — 

Li-iMUtv of oi.'OfF tf t\o ^>, — W}j< rcas,ili;uf .an vtcixj 
4i!a:i*.Uy t.'f ..-AitjA i*.. k jibci'.aml thi! iinm cfficliu^ the 
phailul tlv-it he Wiiii'. illy a 3irv;»iit, uJiile theinTiier 
c. JitiniU'il tU.it he iliil ti !t c< iiiinct the ihuy, mul 
j,MVe iii> authority *'» hu servant to siell K'Auja in 
eice.ei of hu !!einie,~y/e/(/ tkit the <nviiir i>f tlie 
»h'ip ir:vt rvAjvtiiible f< r the ( ffiuce curamitted and 
Ual'ie t-i the liue which Iwd tuesi iiuix'jiid on hiin. 
lifa'A.U’ C. .SWaTlDKl’U SitAUA , 25 AV. II., 42 

8, — US. *18 unci QO—Vhiilhttion of 

y/jiV.V/.— To warrant a eonvietjnn under Art XXI of 
ISjO, i. -IS. the aceibcd mu.it have iiMnufactured 
j.tme country spirit nude hy the native jirociss of dis- 
tillathe.i (u di.scrihed in s. t’O of the Act, nr they 
niuA luve s.dd spirituous or knnvutul liquiita or 
intosicalin;,' dtUits, Quss.v c. Kovla.-j Uoo.va 

(22 AV. E., Cr., 8 

— 3, 40. 

iytf StrjcsfAKr Taut, 

[I. L. R., 3 Calo., 300 : 1 C. L. R., 442 
a. 58. 

Ste OricJt . . 20 AV, B,, Cr., 54 

BEXGAX. EXCISE ACT (HI OP 1873;. 

AVtf M-t^'DAitrs . , 11 B. Ic B., 260 

BENGAL EXCISE ACT (ATI OP 1878). 

See GA^‘■ro^•JU3^^; ifAOiSTiuTu. 

[L L, B., 16 CalcA, 462 

Sec Oi'iTJii . ■ 13 C, L. B,, 338 

Sec Status’s, Co>-3TKiTcrrto.v or, 

[t L. E., 8 Calc., 214 

Eovonuo, Protection of— Contract 

Act fIXoflS72J, j. 23 — PMi/icyol'jcy.— TheRcngal 
Excise Act of 1878 is not an Act framed solely 
for the protection of Iho revenue, but is one em- 
bracing other important objects of public policy 
as well. An agreement therefore for the sale of 
fenneuted liquors, entered into by a person lyho 
has not obtained a license under that Act, is void, 
and cannot bo recovered on. Boiaxnn CnciiH Nauh 
V. WoolU CnvEK Sbm . I. L. E., 16 Calc., 438 


8. 4 and aa. 40 and 76— Da«yoi 

tfcxte Act Amemlinenl Act (Benijal Act IV of 
IStjlJ, j, 3— ol search'- Gurjat ganja~ 
KxcUctiMe article—Forcign exciseable article— 
Besisianea to tcroio/ful search hy police— Benal 
Ctiile, is. I ll a ti l .353. —In a case wUctc an Excise 
rin!j_'fi>»ptctor_atti,'mpted to starch a house for gurjat 
g.iiija, a " fortigu excistalde article" under the Excise 
Act (Ihngal Act VII of 1S78), and resistance was 
offered,— i/f/d ilut, gurjat gauja bciug a “foreign 
cXcisrabte article” under s. A of the Act as 
ainrsuled by llmgal Act IV of 1881, the Excise 
Oilicer had no legal authority to cuter and search 
the house under s. -10 of the Act j he had authority 
only to enter ;md starch for any “ exciseable article 
!i» detitied in 8. I of tiic Act; and that no offence” 
either under e. lU or s, 353 of tho Pwjal Coda 
was committed. JlelJ, also, that s. 75 of tho Act 
does jiot apply to a “ foreign exciseable article.” 
J.VQAUK.VXIt AhV-VnifATA D. <JU8E.V.EiEpnES3 

[J. L, E., 24 Calc., 324 
1 C, AV. N,, 233 

S3. 0, 68, 74— Introduction into 

Calcutta of spirituous liquor manufaettu-ed 
olsovylioro — Limits Jlxed by Collector — Addi- 
tiooal piinishmeiil — Alternatiee sentence of impri- 
sonment. — ^The jiwvisioiis of s. 7-1 of tho Bengal 
Excise Act as to additioiud punishment, where there 
has been a “ previous conviction for a like offence,” 
contemplate meady the case of the offender having 
bcui already convicted of an offence punishable with 
(i 5ne of Ii20‘i or upwards, and being again con- 
victed of another offence puru&lwblo with the same 
punishment ; it is not necessary that he sliould have 
been previously couvicted of the eame offence. The 
neeused were sentenced by the Ptcsideucy Jfagistratc, 
under ss. 53 and TA of the Bengal Excise Act, to a 
tino of H200 raeh, in default to three months’ 
imprisfliuneut, and in addition to six months’ impri- 
sonment, which was the maximum term that could 
be awarded under s. 7A. Held tliat tho sentence of 
imprisonment was not in excess of tho powers given 
to the Alagistrato by s, 12 of tho Presidency 
hfagistratesAct, tho imposition of tho additional sen- 
tence of imprisonment not affecting tho Magistrate's 
powers as regarded tho origimil sentence under s. 58. 
Ko limits with regard to any distilleries in Calcutta 
having been fixed under s, 9 of the Act within which 
spirituous liquor manufactured otherwise than in 
that particular distillery shall bo introduced or sold 
without a special pass, and tho fixing of such limits 
being necessary to a conviction of an offence under 
B. 53, the convictions in this case were set aside. 
ItAM CuUNDEB SUAW I’. EireKESS 

•ri. I/.B., 6 Cnla, 675 
8 0, L. E., 250 


— B. 14, 

See CAHioNMENia Act, 1880. 

[I. I,. E,, 15 Calc., 452 


SB. 16, 17, and 61—SpeciJied yuan- 

spWxH’^MaxUwm amount * — Where under 
8. 15, Bengal Act VII of 1878, tho Chief Com- 
missioner of Assam, exercising the power's of the 
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BENQAl. EXCISE ACT (VH OP 1878) 

—continued. 

Board of Bcrcnuc. fixed, by a circular order, tha limit 
at lix'^uart botticf of country tpirit at allouaUe 
for retail ulca, and an accuacd was charged under 
a. 17 uith poaacuing more than that quantity, 
but the amount ho 1^ wai lew than the omoniit 
stated in a 16,—Jteld that he iraa not (railty 
of any ofTenco under a. Cl, and that no lesser 
quantity than that specifically mentioned in a. IS of 
country spirits which might hare been declared to 
bo the maximum quantity by any such order made 
under the prurisions of a 16 could be deemed to 
be the quantity specified in (. 16 within the meaning 
of I. Cl. Eursiss c. Eout LiUKa 

[I.L.n,8Calc., 214 
10 C. !•. B., L6S 
68. IS and 60— Safa 6y icAofasa/a.— 
A sale of more than tu elro quart bottles or two galluoa 
of spirituona or fermented liquors of Ma eamt kind 


in the explanation clause of s. 16. EirrsEss c. I 
NtrsfiUB CUijn> Snaw . L I>. B., 6 Cala, 832 : 

p.0 0. L. B.. 389 

... 68. 38| 40, 

See ABSBSt— CBOturu Abbest. 

C4 C. W. N., 245 
' ' ■ 88 . 41, 42, sad 5&—Sa!e o/ liquor 

Ij/ etrtanl— Breath of eondiUon of lietnte—Lf 
tenet, rroduehe* o/,— The couvktionof serrauU of 
a liceusti J \ endor ox spirits for a breach of the liecusa 
is not necessarily llfeg^. In ra lehur Ckundtr 
Shaka, IQ ir. JIh Cr., 34. followed. AsiPraaa r. 
liuddiar Ckand Skate.!. L. B., G CaU., 632i 
8 C. L. 11, 152, disK-nU'd from. Two serrauU 
of a licensed Teodor of spinit were charged with 
having committed two breaches of the cuuditbns of 
the license, and the m«Tiraum fine for each breach 
was iniUcti • . ■ ' t • 

petent to ■ • • , ■ . 

this manui • , ■ • 

vendor of I I I ■ 

must be as. ...j. - »— ■ r — 

any police officer who may be exercising the powers 
of au excise officer, lx -tSB KamsB OT tbb rxiT* 
Tiox Of UixBr Masnm Sniw. EursEsi r. DixKr 
MaSUTB SlUVT 

[I.L.B,8CaL,207: 10 C. I.. B., 380 

1 . — 6 . CH—Sale hy lieented temdor 
eosfnirv to term* of ku Iteenie. — S. S3 of the 
Bengal Excise Act dues not apply to sales by a licensed 
vrn^r contwy to the Urmi of his heinic. That 
stcUon provides fur a breach of the ccndilioa of a 
liccuse not covered by the second clsnse of a. SO of 
the Act. Exrscsi r. Nonocoosisjt Til 

[1. 1,. B., 0 CaL, 621 

2 . — ' Sola ty serrawf tf lutnttS 

ttnJor in prtttnc* of nailer— Liaitltiy ^irrtamt. 
~Tha acruscel, who was the serrant of a licensed 
nUll vendor tf spiritoous aud firminted liqum 
under Buigal Act VII of 1S78. was ccnvicted cf an 


BENaAl, EXCISE ACT (VH OP 1878) 

— «oariaiia</. 


The sale was made in the presence of the msster, 
the licensee, the accused merely handing the liqncr 
to the purchaser at his master's request. Held 
that the coniictiun was bad, at the facts did 


3. <5pirtf BOva liquor— Hedteinal 

preparation eonlatniny alcohol . — The term “spiri* 
toons liquor" in a 53 of the Excise Act (Bengal 
Act VII of 1878} it not intended to include a medicinal 
preparation merely because it is a liquid substaneo 
containing alcohol m its eomprsition. The case would 
be different if aleohol were manufactured 'separately 
fur the purpose of being used iu the preparation 
of a m^ieme. Goxssn CmrxsBB SiKsan «. 
QC£BX>ExtrBES3 . Z, li, B., 24 Calc., 167 
EiBnt£»s r. GoxEsn CiuxpBA Siksxb 

[1 C. W. W., 1 



as he directed. The sen ant was cosrfcted under 
a CO, Bengal Act VlIoflSTdi sad the eooly wii 
convicted under t. Cl of the tarns AtU It was 
suggested that the Krvant should have been coni icted 
under a 53, and that the eooly had committed no 
offence. Held that the conviction of tho eooly was 
illegal, and must bo set asid& Held, alto, that the 
servant was properly convicted, and whether under 
a CO or a 53 was immaterial. Inre Itkur Ckunder 
Siaka, 19 W. Bh Cr, 34. and Emprtie v, liamy 
Sladknk Skaka, I. I*. B.. 8 Caie . 207 1 10 C. X 
B., 3S9, folbwcd, EurBBSs r. Isixax CuuBseb Db 
[L lo B., 8 Cala. 847: 12 a I.. B., 461 
. 8. 69— Xtailfi/y of errcaat.— The 

licensed vendor, and not his sirvant. is liable under 
a 69 of Uio Excise Act, Bengal Act VII of IS'S, for 
ccmtiarenUon of tho Act. Ix tub uittbb o? 
XomutT Aeoxs . . U C. L. B., 416 

1. 8. CO— Xiati/>/y o/ (rrros/,— The 
licensed retail veuAr liinuclf it the wly prrton 
liable to ounvictlon nndir a CO. Exiebxsi f. 
KcppuB CniMi Suavv 

CZ. L, B, 0 Calo., 632 : 8 C. E. ZL. 162 

Set rostra. Eursisa r. BxxxT IIabuib Snxvr 
[Z. Ik B., 0 Cola. 207: 10 C. Ik B., 389 

2. 88. 00, 74— •• Xile offentt"— 

J’eBistiarat o» lerosJ or inltequenl coneitUoa 
under Bengal ExeUt Aci—Stllt^ retail vnft 
nkoletaln {vcraic.— The cffeuce of selling wme 
retail by a person who has esily a wholesale Urease is 
an ollvxicc of a like natnre to that of selling wioe 
withont a llrensc at all, within the meuniDg of the 
Una ** liie elicner, " as used in a 71 cf the Brcgal 
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BENGAIi EXCISE ACT (VH OF 1878) 

— concluded. 

Exci.-ii; Act, Ham Cliurn li/iaio v, Empress, I. L. 11., 
0 Calc., 67o, followcil, SciiKiX r, QcEBK-EMfnEiS 
[I. E. B., 18 Calc., 780 

a.6L 

AVtf CiuiiiKAi, I'aocEDPKE Code, n. -103. 

[1. L. H,, 23 Calc,, 174 

— — Imported liijHoi — Possession — 

T'ljj — j/.—Ccrlain liijui M arrived 
in Ciilcultii per S.S. .Ytirari'iia, consigned t ) .1/ 4' Co. 
at Agra, wlio riqiuatcd .1 to pay on tlicir bclwilf 
tlie duty and landing cliargca luul forveurd the gooda 
to Agi'.i, While on the way frem the atcaincr- to the 
rnihvay station, the goods n-cru seized ns being in the 
pcssoasiDU Ilf A without a pass, within lltu rncaning 
of 8. 01 of Bengal Act VII of 1S7S, suid .t was 
convicted and sentenced to a fine under the provisions 
of tliat Act. Held tiiat the convictiou was bad. Is 
THE JUTTEK Ol> TllS rCTITIO-V OH ICVTE. EiirDESS 
r. Kvtd 

[I. E, E., 9 Calc., 223: 11 C. E, H., 427 

BETTGAE EXCISE ACT AMENDMEWT 
ACT (IV OF 1881). 

a. 3. 

See Bbsoai. Excise Act, 1878, s. -1. 

[E E. R., 24 Calc., 324 

BENGAE IIXJEIOIPAL ACT (HI OF 
1884). 

Power of Municipal Commission- 

era to close or divert public highways. 
— Bengal Act 111 of 18G-1, which vested public 
highways in JIunicipal Commissioners for tjio 
purpcscs of the Act, did not by so vesting them 
give power to the Aluuicipal Commissioners, nor, « 
fortiori, to the Vicc-CEiirmau alone, to stop up or 
divert such public highways. Eviphess i'.Bbojonatii 
Dev . , . , . I, L. B., 2 Calc., 425 

SB. '6, 79 — Power of Mwnicipal 

Commissioners to administer oath — Order to close 
iurning’ground. — Every Municipal Commissioner, 
being vested by Bengal Act III of ISftl, s. 6, with 
the powers of a Magistrate undpr s. 23 of the 
Criminal Procedure Code, is authorized to administer 
an cath, if the purposes of the Act require that ho 
should do so. Beixdadto CnnsDEB Kor v. Mum- 
ClEAL COJnilSSlOlTEKS OE SEBAJirOEB 

fl9 W. E., 309 

a, 10 — Public highways — Hoads vest- 
ing in Commissioners — Subsoil of roads, Hight to 
Cinil Procedure Code ( Act XI V of 188^J, s. 13 
—Res Judicata.— 8,. 10 of Bengal Act III of 1861 
docs not deprive a person of any right of private pro* 
perty that ho may have in land used as a public road, 
nor does it vest the subsf.il of such land in a muni- 
cipality ; anti when such land is no longer required as 
a public road, the owner is entitled to claim its 
possession. A decision in a suit brought by the 
plaintiffs’ predecessor in title to recover certain had 
from a municipality, which had been taken' up as a 


BBHGAL MIJISriCIPAL ACT (HI OF 
1884) — con i I n u ed. 

public read and vested in the municipality subsc* 
quenlJy under Bengal Act III of 1861, s. 10, on the 
ground that the jdauitiffs had been ousted therefrom 
by reason of tho mnnicipaiity stacking stones on 
a portion thereof, liaviug been dismissed, held not to 
bo res judicata in a suit brought by the plaintiffs for 
ejectment and declaiiition of title to such land against 
a purchaser i f tho land fr< m the municip.ality, Modhit 
SUDA x Kckdu r. PnojiODA Katu Bov 

[I. E. E„ 20 Cal., 732 

S. T^Q—Refusal to permit excavation 

of tanks — discretion of municipality. — By s. 19 of 
the hyc-laws of the liuwrah Slunicipality, framed 
under s. 61, Bengal Act III of 1861, and confirmed 
by the Lieutcaaut-Qovcrnor, it Is uithin tho dis^ 
j erttiou of tlie municipality to refuse permission for 
j tho excavation of a tank, and the Courts have no 
power to interfere witli the bond jide exercise of such 
discretion. Biiviurn Chuxdeb Bahseejee r. 
Chaieitas op the Howbah MsyiciPAUTr 

[17 W. B,, 215 

— ; s. 27 — IFarrant of arrest — Cri- 

minal Procedure Code,, 1861, Ch. XV (ss. 257, 
272J. — A Magistrate or Municipal Commissioner has 
no power, under Act III of 1861, Bengal Council, to 
issue a warrant for the arrest of a person who may 
have failed to appear on a summons to answer a charge, 
under s. 27 of that cnactmont, for using premises as a 
straw or wood dep6t without a license. Per Loch, 
J, — The provisions of Ch. XV of tho Code of Criminal 
Procedure are not applicable to offences under Bengal 
Act III of 1861. In the XITXEB op the petition 
OP Bissessue Cilvtieejeb . 16 "W. B., Or., 1 

8.33- 

Sce J trsiSDiCTiON op CiviI/ Codoit— Muni- 
cip.u, Bodies I. L. B., 1 Calc., 408 

L s. 67 — Obstruction of drain by 

tree blown down. — The obstruction of a drain by a 
tree blovni do\vn by a cyclone is not an obstruction 
within the mcauiug of s. 57 of Bengal Act III 
of 1861. Anonpoious . . 3 W, B., Cr., 33 

2. Blocking up pri- 

vate drain. — ^Tho municipal authorities have no 
power under s. 57, Bengal Act III of 1864, to impose 
a fine on a person for blocking up a drain w'hich is 
net shown to be public property, or along the side of 
any highway. Queen v. Bani Maduto Baneejee - 

[14'W. E., Cr., 23 

2, S. 63— Right to pull down 

ratnoMS house — Notice of action. — By s. 63,_ Bengal 
Act III, 1864, Municipal Commissioners, if they 
deem a house or building to be in a ruinous state, 
may, after the notice prescribed by that section, 
cause the same to be taken down. Goteb Kishen 
G033AIN V. Rteand . . 9 “W. E., 279 

2, Bye-law of muni- 

cipality — Covering buildings with inflammable 
material. — A bye-law made by the Howrah muni- 
cipality in the exercise of the authority vested in 
it by Bengal Act HI of 1864, s. 63. which forbid 
the erection or renewal of the external rcof and walls 
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of buildbsgs mth iuflamia»ble Tiutcmisi «u con* 
itrued to fcrbid tbo renewal even of » p rti-a cf the 
roof with inch materia?. CiutBUAzr or tee Uav- 
Bxn MCKiciFAUTt r lIOKTiscis Bzwin 

[SAW.n., Cr..70 

8. 07. 

Sti Rianx or Snx— hIcxicmL Omcni, 
Srita AoiiysT. . S3W.B^223 
1. ■' — Fiiufor prewtiea 

ie it tn JtUhv liafe—OicHtri o*4 oefiip**f*.— 
Tho hlusicipal C&minUeloners were empowered ender 


fered the land to be in a filtby itatCt— Ue?d that 
ibe impdition of a fine on owner wat not • preper 
cacrclte of tLodiecrotKn pten b> e. C7 of the Act. 
Qvsxx r. DvriBEsaxu Uaua 8 B. L IL, Ap.. 9 
[law.R.Cr., 70 

a.1 Al!otetn^srou»di« rimainin 

AMv etete.— Tbo owner of ground ii ai<*wcr»b1« 
under i. C7> Bengal Act III of 1604. whether bio 
ground wai made dirty by hiisiclf cr by o>.mcbodv 
elie. Aboxruocs . . . 3 W. &, Cr., 39 

Unleu bo liao let it, then the cccupUn ate liable. 

QrzES r. Fabsutit Cucbk SiBcin 

[3 W. R., Cr., 67 

QCBS5 r. Bfioto Liu Um<B 

[9 W.IU,Cr.,46 
— — > BB. 67, 73— OffliMiO* lo titar away 
jun^lt—rotcir </ Uaiiutrali at Municipal Cow 


In priKtilcn or tu pr.cced under a C7 and lofiiet 
a fine. xas uatieb or tub ibtitiox or Gooria 
Kunsz Oosiaix . . S4 W. R, Cr^ 78 

— — B. 73— i’rpeiMe c/ cleannj away 
Juiylt a/ter noliee la rfe/eihfaa/.— The Municipal Com* 
miiaioiim were held cntiUtd, under a 73, Bengal 


t7W.n., fll3 
—B.TI—yoltct<ifaeticn—Suit0pai»tt 


Ibc wir Ciaplalned if i* mt lufficlret. AssoT 
Kara Ross r. Tub Cnaisuax axo tub DBmr 
CaiixKiX or TUI Mrxtnru. Couuirru or Kuu. 
xiflri . . 7 W. lb, 03 


BENGAL MUNICIPAL ACT (HI OP 
1864) — eonimutd. 


allegation ao to the ctUtenco of the yard prior to 
IS&i. CoiiBuax or tub SuBrsnax Moxictriz. 
CouuissioxBsi r. UaaiiCA Cuvbx Moocsbabb 

tl5 W. R, Cr., 84 
3. " — — XJting premitti/or offiiuirt 

/radc*.— The wordi •• nica any ptcmlic#” in a 77, 
Bengal Act XII cf 18&t, mcani niing and emplo) ieg 
the premieea ai a place for the carrying on of tho 
offennre tndea mcnti'incd in that fcctioo. 
oral. CouuuBiosEss fob the Srsnsss or 
CatcoTTA r. Zauib Subiku . 10 Vf. R, Cr., 4 


the pera n homing them { tneb p 


n need nut tale 


TUB FBTITJ0.X OF SKXBAU CBUXPEB IIAIOAB r. 
Cmaibmax or tub Uowbau MrxiciFurrr 

t80W.tt,Or., 66 

B. 79— Proeei^re— J/edtftf? rtptrt 

— C?e#i»y Ittmtnp erouiK?— A proceeding tuea 
under Bengal Act III cf 18C4i a 7D, U not a judicial 
proceeding, and tbo cridcnco refer^.to therein 
oeana eTideneo without oath Begular reporti 


tberoef BbixpabcX Chcxseb Roy r- MrxicirAL 
CoAiuiaaioXBsa or Szbajitosb . 10 W. Bh 309 

— ■ - B. 81— Ab/if* o/ ac/ioa— Ificfai* 

«• Hpficr. — A notice under any of tbo acetiuot of 
Bco^ Act 111 of 18<>t prvtcdiDg a SI may, under 
that cectiuo, either bo aerrid upon the pera.n ad* 


tOW.B., 603 

L— - — 8, 87— Coaia <j/jf/iea— 
^tiltnum oyjiiuf Muaictpalily at rronp’detrt^ 
FlaluUffa aa propriiUra incd Iho Ilowrab Muni, 
npal Gummittce to rceorcr p^tKokn of land fr a 
wtiicb they alleged tbey had been cuted by defen* 
danta^ atacklog etcnia Ihcrrcu, and they rrgtidad 




0 “from aaS. 

t^« of action **°^.,vttun 
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aod nai contcqncnUy ultra ttrei, and that a. 2 of 
Bengal Act 111 of lSe4 conld not make valid a byr* 
law which wai originally iuralid. Bz7i MisncB 
Kaov.MiTxLiLDA^ . 2ICalc..837 

BENGAL MUNICIPAL ACT (HI OP 
1884). 

Su JCIU5DICTI05 07 CiTIL CotTST— IfCin* 

CIFAL Bonus. 

[LL.B.,24 Calc., 107 
LL.C., 26 Calc, 6U 
3C. W.N, 73,608 
I,L.B.,27 Calc, 840 

Prosecution under— 

See MaoisiaaTS, Jubudictios ot-- 
Qbbsbai. JtrBisnicTiQ?. 

[L L. B, 23 Calc, 44 

— — — b.2. 

Ste BK^Oin MUKlcuaL Act, 1870, B. 313. 

[L L. R, 21 Calc., 837 


Cl. L. n, 20 CalA, 600 
1. 45 and 8. 353^Poic<r/ e/ CAa*r« 


wnttcu (>fder. la a pit:«ceutioa isstilatod by a Vtce* 
Chairman for ohitnictlng a drain, where it appeared 
that the Chairman had Kmo monthi prctiuiiilr Tcr> 
Wly giren the Vice*Chainnan general autbonty to 
iuUitute all such pruKcutiuni nn^r a. 3S3 of the Act, 


the ciprcMor iznphcdcvnicut of the Chairman ohUlnol 
U>lh prcTiuuily and aubicquuitly, within the terma 
of the nroTiaj to a. 45 ife/d tliat the protivt did 


BENGAL MUNICIPAL ACT (HI OP 
1884)— eon^nned. 


—88. 86. 114, 118. 

See JpBunicxioK 07 CiTn. Cotbi— 
UcBicirai. BoDui. 

[L L. R., 27 Calo, 649 


or ecnacta, would not he icparaUly asHiaaUc, hy 
reason of peuesaiog separate incomes. Held, also, 
that the right to obtain a ilcclaratkm that the 
plaintiffs were not liable to assfismeat nndcr the Act 
was a icenrring right, and an action to obtain such a 
declaration weald be maintainablo even if bronght 
more than three months after the aaicsament. Held, 
farther, that a nfund of the money paid under protest 
can be claused onden’ these cirenmstanees without 
giving a notice under s. 8C3 of the Act respecting 
thomand claused, u the word “act” used b the 
•cctlon refers to tortious acts, and sot to any act 
aririsg ont of a contractual or quasl*contnctna1 basis. 
AusiuCarB.HMcitna>aBv.Siti8aCiicxsEa Svr 
[2 C. W. N, 689 


- 68. 113, 116— JfrsfiBS uecupviug AoW« 
tays— Xiotilify to ossssraesf— IfaaieipM Coeimts* 
sioMcs, potetr to lax—Jtieunthi to ta^.—The 
word “ liability " id the second paragraph of 1 . 113 of 
Bengal Act 111 of 1^1 mcasa liability apart from 
tbo question of occupation, and must be Ulra to 
refer to the babihty to asscaimcnt or rating of a 
person who la the occupier of a bolding. The same 
restricted mtanbg mnst bo placed ntnu tho word 
•* luUlity ” iu a lie, which section bat uo apptica* 
tibo to a (hipnte as to whether a person assessed to a 
tax does or does not cccopy a bolding, and a suit 
bronght sit nitd<* s'l en Ihn mnod 

that tbi , <■.. ,i» >iM . I . -a ^ 

ia Dot ■ , ■ I I ' s 1 

DwABEa J a.^ . . .. i. .1. ■ s 

[LL.R., 21 Calc., 319 
— B, 133— i'alse ilatimtui eoiUai»$d 

•" applieatmu /or fiecase— J/aaieipof Conaiis* 
exomtre, Povrr oj, to tutt%t*te -prcteeuliea tinder 
J’enal Code-.J>tnal Code, /s. JSi, l'j9, 417, and 511 
—Reetnonal poietr 0 / JUioi Court in pending pro- 
ceedtuyti—Oa the 6th May 1S31 C applied in 
wntbe usdec the proTiB<«t of s. 133 of Bengal Act 
111 of lb3t to a manicipahty for a license to be ' 
granted to him b respect of two carriages and su 


f<,r vcnficaiicn. Os the 7ch May the c 
ported that C Lad m hla po>s,.sska cighr 
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BENGAL MUNICIPAL ACT (III OP 
1884) — continued, 

one horse. ^ On the 8th May the Chairman of the 
Municipality passed an order directing C to be pro- 
secuted for making a false statement in the schedule 
to his statement regarding the 'number of animals in 
respect of which he applied for the license. On the 
9th May C presented a petition asking that the tax 
on the three animals might be received, and stating 
that he did not think he was liable to taka out a 
license for them, as they were old and diseased and 
unfit for work. On the 13th May the Chah-man 
passed an order on this application that he had no 
power to interfere, as the prosecution of C had al- 
ready been ordered. Meanwhile on the 9th May a 
paper was sent to the Magistrate headed “List of 
mumcipal cases under Act III of 1881” in which 
C appeared as charged with an offience under s. 199 
of the Penal Code for " filing a false statement, that 
is to say, putting down in the schedule six ponies only 
instead of eight ponies and one horse.” On the 12th 
May the Deputy Magistrate directed a summons to 
issue to O, returnable on the 23rd. On the 18th May 
the District Magistrate passed an order to the effect 
that the Municipality could not institute, a prosecu- 
tion 'under the Penal Code, but that the Deputy 
Magistrate had power to do so, and that he should 
consider the provisions of ss. 182 and 417, read with 
8. 611, of the Penal Code as applicable to the facts 
of the case. On the 19th May the summons was 
issued, and the case was heard on the 23rd and 24th 
May and 19th June, on which date formal charges 
under ss. 199, 182, and 417 — 511 of the Penal Code 
were framed. Thereafter the hearing proceeded till 
the 16th July, ■when, on an application to the High 
Court, the proceedings were stayed, and a rule issued 
to show cause why they should not be quashed. 
It was contended at the heaa-ing of that rule that 
the High Court should not interfere at that stage of 
the proceedings under its revisional jurisdiction. 
^Setd that the High Court has power to interfere at 
any stage of a case, and tluit, when it is brought to 
its notice that a person has been subjected, as in 
this case, for o'ver two months to the harassment of 
an illegal prosecution, it is its bounden duty to in- 
terfere. Seld, further, that it was quite clear that 
the Municipality had no power to institute the pro- 
ceedings, and that, having regard to the provisions of 
s. 191 of the Code of Criminal Procedure, it did not 
appear that the Deputy Magistrate, having no 
private complainant before him, had power of his own 
motion to institute them ; but that, whether he had 
such power or not, the admitted facts of the^ case did 
not in law constitute any of the offences 'with which 
C was charged, and that the whole proceedings must 
be quashed. The Municipal Act is intended to be 
complete in itself as regards cffcnccs committed 
.'against the Municipal Commissioners, and there is no 
indication of any intentim to render a delinquent 
also liable to punishment under the Penal Code. 
There is no penalty in the Act attached to the omis- 
sion to make a return under s. 133, and no words in the 
Act constituting the making a false return a penal 
offence j and as there are no such words in the Act 
aa are necessary to make the provisions of tho Penal 
Code applicable, the Court has no power to import 


BENGAL MUNICIPAL ACT (III OP 
1884) — continued, 

them. The Municipal Commissioners in such a case 
have the remedy provided by the Act itself. CuAsm 
Pbbshad n. Abdub Eahsun ' 

[I. Lj E., 22 Calc., 131 

SS. 142 and 14.Q—’‘Ealiiiially 

Used/’ Meaning of — Liability to pay afinefor non- 
registration of a cart , — The accused kept his cart 
outside the limits of the Chanduria municipality, 
but used to bring it within tho limits twice a week 
throughout the year. Held he could not be said to 
be “ habitually ” using tho cart within the municipal 
limits, and was thereforo not liable to pay a fine 
under s. 146 of the Bengal Municipal Act (Bengal 
Act III' of 1884). Legaii ’ Beubiibeancbb r. 
Shama Chaean Ghose I. L. E., 23 Calc., 52 

■ ss. 155 and 166 — Ferry, Meaning 

of — Boat plying for hire without license within 
prescribed limits of ferry — Bight of ferryman to 
demand tolls.— Ibe expression "a ferry” m tho 
Bengal Municipal Act means the exclusive right to 
carry passengers across the stream from one bank 
to the other on payment of certain prescribed tolls. 
The object of s. 155 of that Act appears to bo to 
prevent the crossing of passengers from one bank of 
the river to tho opposite bank by a boat plying for 
hire without a license within the prescribed limit?. 
Semble, therefore, that tho mere crossing of the bar 
of a khal leading into the limits of a municipal ferry 
Would not constitute a breach of the Act. A ferry- 
man has no authority to demand tolls fi'om persona 
who are merely passengers in an unlicensed boat. 
The remedy against tho person who keeps a ferry-boat 
without a license plying within the prescribed limits 
is provided by s. 156 of that Act. GoTBEnmeht oe 
Bengaii V. Sebayat Am L L. E., 27 Calo., 317 

[4 C. W. N., 348 


S. 204 — Projection caused by restor- 
ing a portion of an old biiilding which has been 
pulled doten with the object of its being rebuilt 
— Meaning of the words "which mag have been so 
erected or placed” — Metropolis Management Amend- 
ment Act, 1863 (25 4' Vic., c. 102), s, 75 , — 
S. 204 of the Bengal Municipal Act (Bengal Act III 
of 1884) does not apply to tho case of a projection 
forming pai't of a building which is merely in suj^sti- 
tntion for an old building, whicli'has existed upon tho 
same site before the date on which tho District Muni- 
cipal Improvement Act, 1864, or the District Toivus 
Act, 1868, or the Bengal Municipal Act, 
as the case may be, took effect in tho municipality. 
Tho wc.rds “ which may have been so erected or 
placed ” in s. 204 mean erected or placed for tho first 
time. BsHAif Chandbe Mitieb v. Bamkh Bebabi 
Pab . . . . I. L.B.,26 Calc.,100 

n G. W. N.. 660 


S. 217— Ottructing road not vested in * 

Municipality over which public have a right of way 
— Boad . — The term “read” in cl. 5 of s. 217 of 
Bengal Act III of 1884 is not limited to road* 
vested in the Municipal Commissioners. _ A per- 
son was charged at the instance of a Munidf^hty 
under that cUuso witli obstructing a patli through 
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BENGAL MUmCIPAL ACT (HI OP 
1834)— 


voted ia tbo Uunicipil Commiiiioneri. lletd, fir 
the rcMons, th&t tbe cuniiction ^\a 4 ngbt, 

&ad must be upheld ItAU Cu^xska GUo&x r. 

DlUT McyiciriUTr . I. L. B., 17 Calc., 684 


Bengal Municipal Act they directed the pUlotiit t« 
icmoro Bot only ccrtala hull, but also a pucra pnvy, 
ioaimuch m the Muoicipality had a right to require 
him to romoro the priry under a. S24 of the Act. 
Dcu r> BJAiiawas Mam 

tLL.B., 26 Calc.. 811 
3 G,W.Nh608 



aa one in co&tn>cntioa of auy IcptI oid>r if tbe 
CommiisloDcn U«ued uitbin tbo atatutory period of 
lU uceli. 11 inch order doct not eonrtiou the pro* 
posed building) tbe aboao appears to be the only 
TcuoDthie view of a 239 of tbe Ait CrtraKai 
Kuuau UsT r. OosasH Uaa Acahwaila 

[I. !>. B., 25 Calc.. 410 

a. 320. 

Stt Vactouies Act. 

[I. L. n , 25 Calc., 454 

• B.S37 and sa. 338. 330. 

/or a proruioa maritt—lIarkci—Ordfr prolitit* 
tng sr« <if unlletiutd inorlft— roierr* o/ 
CoBwiWoBcrs to ffrani or »ilikold liVresrj.— • 
It U entirely vilhiu the dlsrreticn of tbe Muninpal 
CommUsicners, under tbe pro>isioui of a. 339 cf 
tho Bengal Municipal Act (Urngal Act lit of 1SS4), 
te» grant or rtfuio a llccuao Tr a isarlet, and the 
Court* hare no longer any iurrsdiction to ccutroleueh 
perer, hoafver arbitraniy eTtercIscd. iforait x. 


BENGAL LTUNICIPAL ACT (HI OP 
lBQi)—co»tludtd. 

CdaiVokM o/lig Jlotiian Jt/tMtciPalUy, I. Z. £■, 
17 Cnlr arinrovpd A lindf.wnir on uKan 



aary to sell at any marlit any e>f the provialoua 
mentioned in that accUeti, and that aillmg uiibiut 
anch hccQae xiiidcrcd tbe afcuaid liable to pruaccntii n 
and 6nc under a 34A. It appeared, (uriber, that 
Part X of tbe Act, which includes a 337, had been 
previously extiudrd to the municipality by an 
order of tbe Government of Biogai. llt^d that 
tbe rcaoiution of the O mmlMiontrs was n>t au 
order such as is ciutempUUd by a 337, aa it wi( 
not au£cuctly precise to eontcy any difinlte 
meaning, and purpiitcd only to do what the 
Bengal Ooveruuint had already dose some time 
prevWnsly. Utii, further, that tbo eonsietiis 
and acstesco moat bo ui aaldo, there being no 
proper order under a 337. Qrssy.LursEa* c. 
McKmiiA Cnn<i>E& CuATtEiiais 

tI.L.n..20 Calo„ 654 
B. 33{>-'Ol'liyottoa o/ Aluaieipitlitji (o 
gront {•ffte^Initrprtloitom o/ »/o/a7e— “ J/oy," 
•‘a*a//,'*— There are no Herds which render it 
obl’gatory on a muuicipshty to graut a liecni* 
under a 333 if Bengal Act 111 it IS&d. lha 
word •‘may" in a 339 of that Act la mt to b« 
ciDstrued as '* shall." MouAX v. Cqaikuax or 
tns MonnaiLi Musiciraiin 

CL L. a., 17 Calc., 329 

BB. 363, 218 — CoatinaOHi (•Jfimct— 

ileworot f/ otatractiois.—'nio pititioner was con* 
f/rtrd of »a iSivce of hatmg mrtevl caJurto on 
pucra drams bclonemg to a municipality, and pre* 
wcutbn fur such clTenrv was made nx menths after 


and that s. 219 liad no apphcatii.u tc a case* of this 
hind. Lrm bl^Qu r. Beuak MrstcirAurr 

C1C.'W.N.,403 

BENGAL MUNICIPAL ACT AMEND- 
MENT ACT (TV OP 1804J 
8. 83. 

Am Jrsjjwcirov or Civu Cocsr— Mrjrt* 
ciriA Bonn* I. L. B., 27 Cale^ 843 



( '723 ) 


DIGEST OE CASES, 


( 724 ) 


BENGAL, N.-W, PROVINOES, AND 
ASSAM CIVIL COURTS ACT (XII OP 
1887), 

See SoHTHAIi PBBQTJNNAHa SETmEMBNT 
Ke&uiations I. L. R., 18 Calc., 133 
See Valuation oe Suit— Appeais. 

[I. L. B., le AIL, 286 


s. 13. 


See Execution oe Decbee— Teansebs 
OE Deoeees eob Execution. 


[I.L, E., 25 Calc., 316 
I. L, R., 27 Calc,, 272 


See Sate in Execution oe Deoeee — ^In- 
valid Saues— Want oe Jubisdiotion. 

[I. L. R., 22 Calc,, 871 

— s. 19. 

See Valuation oe Suit— Suits, 

[I. L. R., 17 All,, 69 

— s. 20. 

See Aeeeai, — Deoeees, 

[I. L, R., 19 Calc., 276 


— s, 2L 

See Aeeeai.— Reobieeus, 

[I. L. E„ 17 Calc., 680 

See Valuation oe Suit— Aeeeals. 

[I. L. R., 13 All,, 320 
1. L. R., 23 Calc., 538 


See Valuation oe Suit— Suits. 

ri. L. E., 17 Calc., 880, 704 
L L. R., 17 AIL, 89 


— s, 22, 

See SUBOBDINATE JUDOE, JUBISUICTION 
OE . .1. L. R., 16 All., 363 


— s. 23. 

See PeOBATE— JUBISDICTION IN Pbobate 

Cases . . I. L. R., 25 Calc,, 340 


ss. 23 and 24. 


See Disteiot Judge, Jubisdiotion oe. 

[L L. R., 13 AIL, 78 


, S. 3Q— Meaning of the word “ officer, ” 

— TLe ivoyd “ officer ” iu s. 36 of tLe Bengal, N.-W. 
P. and Assam Civil Courts Act includes on officer 
vritli iudicial powers. Haladhab Mahato v, SlAU 
Pbasanna Ghose . ; 2 C. W. N., 127 


— 8. 37. 

See Mahomedan Law — ^Pee-eiietion, 
Miscellaneous Cases. 

[I, L. R„ 12 AU., 234 

See Mahotcbdan Law — Pbe-ejiption — 
Eight oe — Genebally. 

[I. L, R., 16 AU., 644 
See Vendor and PuaonASBB — P ubciiase- 
JIONET AND other PaYIIEKXS BY PUB- 
ohaseb . I. L. R., 24 Calc., 897 


BENGAL PRIVATE PISHERIES PRO- 
TECTION ACT (II OP 1884),- 


TT"; 3 — Mshing in private toaiert — 

Adjoining fisheries — Bond fide dispute as to bounda- 
ries — Summary trial — Jurisdiction of the Criminal 
Court.— Where, in a charge under s. 3 of the Private 
Fisheries Protection Act, of having fished in the 
waters of another person, the matter in dispute was 
really a claim to a particular fishery, and the accused 
pleaded a bond fide claim to it, and it was shown that 
there had been various disputes and litigations 
between the parties ; — Meld that the matter should 
not be tried by a Criminal Court, and still less in a 
summary way. Per Stanley, that the Magis- 
trate acted without jurisdiction in going into this 
charge, and s. 3 of the Fisheries Act was not intended 
to meet a case of tWs nature. Sbibam Chandba 
Roy V . Dina Nath Mubhoeadhaya 

i;4 O. W. N., 247 

BENGAL REGULATION— 1793-1, s. 9, 


See Jubisdiotion ob Civil Coubt— Be- 
GISTEATION OB TENUBBS. 

[IS W. R., 397 
See Bight ’ob Suit— Begisteation op 
Name • . . . 13 W. R., 397 

m. 


See Cases undeb Lhiitation — Regula- 
tion III OB 1793. 


g. 8. 

See Jubisdiotion ob Civil Coubt— So- 
cieties . , 3 B. L. B., A. C., 91 

TV. 


; — Mules for decision in 

suits regarding Succession, Inheritance, Marriage, 
Caste, etc. — Law applging to one sect. — According 
to the true construction of the rules for decision in 
suits regarding succession, inheritance, marriage, and 
caste, and all religious usages and institutions pro- 
vided in Bengal Regulation IV of 1793, — viz., that 
JMahomedan law with respect to Mahomedans, and 
Hindu law with regard to Hindus, are to govern such 
decisions, — the Mahomedau law of each sect ought to 
prevail as to the litigants of that sect, and not the 
general or Siuii Mahomedan law. Deedae Hossein 
V. ZuHOOBooNHisaA . . 2 Mooxe’s L A., 441 

g. Q, 

See Bengal Regulation XLVIII ob 
1793, 8. 24 .4 B, L. B„ Ap., 44 

3 . 16. 

See Restitution ob Conjugal Rights. 

[8 W. B., P. C., 3 
11 Moore’s I. A„ 661 . 

B. 25 — Landed proprietors, 

— S. 25 of Regulation IV of 1793 was appHcablo 
to landed proprietors. Roghoobub Duti v. 
BENilEHT . . . .6 W. B., Mis., 60 

vin. 

See Cases undeb KnuanCbuent ob ReeC 
— Liaihuity to Enh.vncement — He* 
PENDENT TaLUKIIDABS. 
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BBITOAI. liEaui,ATI01T--1763— VIH 

• — eoacludtd. 

8& B and SO. 

See EniukC£ubxt op Rekt— I liQQt to 
amxAKCS . I. Ik R., 22 Caia, 214 
IL. 0,21 1. A, 131 

Set GlUTWAU Tbstiib. 

[L Ik n., 3 Calc., 261 
See OktS Op Fsoop— E muscsucHT OP 
Rest . . . 4 B. L. lU, P. 0, 8 

See RESrupnox — Rianr to sesoue. 

(6 Slooro’a X. 467 
See Stxx Toa Aebeebe op RETEk-nB — 
I'DBCnASBBa, RiSHTS AXD LmtUTIBE 
.OP . . 2 B. Ik R.. P. C., 26 

b,4L 

See JcBiEDicrios op CiTO Cooet— Rest 
BSD Retebob SPna, N..W. P. 

[L Ik Rh 8 AIL. 652 

■ • 8. 40— S«<*< for reeotery of 

maUkaaa.—X (uit fur rccorcry of m&lAana wu 
barred b; limiUtion if tho maUkima Um sot been 
rcccl'cd for a period of Iwclro yeart. Quare-^ 
^VLcther, under Rcsulation VIII of 1793, a^aauit 
for rcooTcry of malibau uUl lie at all. Bncu 
Sixo r. Kbuuc Bbuo 

(4 B. Ik R.. A. C« 20 : 13 W. B., 408 

-I gj. 54, 55, and ql 

See Cm . . L'lk It, 16 Calc.. 828 

Clk n.. 16 L A., 162 ; I. Ik R., 17 Calc.. 131 
E Ik IL, 17 Cato.. 726 
I Ik Rn sa calft, 680 

X. 

See Act %t. Op ISoS, 1. 3 . 16 W. B. 231 

—8,33. 

See CocBt op Weeds. 

lI.IkR.,lCala,280 
I. Ik R.. 8 Calc.. 020 


See HixPP Lew— C csTOu— IsnEEniscB 
EX9 SCCCESSiOX. 

[I. Ik R.. 1 Colo. 186 
10 W. B.. 8 

See HikpV Lew — I xaEUiTEsCE— ( utebt* 
isLB rBorsBix . 0 W. R.. F. C.. 16 
(12 Hoore'e I. A.. 1 
See SIebObedex Lew— Ccbiqu. 

[2 Moore’s L A., 441 

^aiv. 

See llESSB PBOniE— R iobt to, EKO Lu> 
nmxr POB. 

[B. Ik IL, Sup. VoL, 013 

See CASBI rssEB IfOBIOEaE—AOCOCSTS. 

1 a. B—Sey. jrr/x tf isoe , ». 3- 

Jmitreit, Hate p/V- U nder a A RegnlaUon XV of 
1793, iutcreit tUimablo under a bond nu»t not eirred 
tbo auxiuul of the pruieipaL S. 3, Rt^QlatWin XVII 
cf IbOCp U Uul ineoiuRunt 'fUb the applKation of 


BENGAL BEQUIiATION- 1783 -XV 

—eontinMed. 


~ (i. Ik’ R., 1 AIL, 344 

2, — - Infereet «» tteett 

efjirifuipal — Act XXVIII nfJ655. — S. C, Re^ula* 
tion XV of 1793 (prohibitmg tbo Court* from award- 
ing a* interert a lum larger tban tbo principal) u not 
applicable to a tnit instituted after tbo passing of 
Act XXVIII of ISoS. £\eu under Rrgulatica XV 
of 1793 it was Iho practlco of tbo Court to allow 
interest in excess of principal wbero the interest liad 
accDtnnlated owing to reasons out ascribable in any 
degree to procrastiuatiuu bti tbo part of tbo creditor. 
Ubbouoxbe Gooftie r. Gosmo Coobeb Cuow. 
BBBT 6 W. R., 61 

3. - ' ■ ' I»lerttl ta eteeet 

of pnaeip'iL — Regulation XV of 1793 (pwbibitlng 
awi^ of interest lu execs* of principal) spplios to 
CUDS decreed only, and not to intcreit winch has 
accnmnlaUd through tbo neglect of tbo judgment- 
debtor to pay. Sms CxtrynsB Goono ■> cesn 
Moxeb Dossu • . 5 W. R., Mia., 23 


iion was wpculed when the suit v,-a*'’ brought, *yct, 
iodkiDg to too time when bis centnet was ttadc, tbo 
td^oliS aas bold iwt cntitlcal to any further Interest 
tofore snit, but interest upon tbo principal was 
allowed to bira from tbo date at suit to tbo date cf 
dcere«. JEBBxaTU Sixau r. KnBESurx itutSB 

p vr. R., 172 

5, , I -■■■ — Uiutdoue tranathon.'^To 

as action for recovery of arrears of rent doo to tho 
pUiolUf miller a sub-leii*c of a pciguntia, Uio ilefru- 


below) that it was an uiuriou* traDisetloii, and that 
tbo suit should bo disnussed. Wise r. Kisuzx 
ikOOicEB Ro.B . 4 Mooro’s I. iL, 201 


1, 88. OondlO-Ra/se/inferr/t— 

Uenfreefettr^ taotYjoyee.— In a suit on a bwd 
executed hgetber a ilb an auignnirnt to tbo pUmliS 
of Uio nut cf eirtain mtbal* fanned out to ether 
^«iti(*- the Judgo dismissed the suit under e. 9, 
ReguUtiui XV eif 1793. bidding that a deduction cf a 
ctrbua snni fretil tbo jumma uf the assignmctit was 
a tlcalce to obtain more InUnil tiuui the legal ntc. 
Ileld tliat, uuder the dauiou <,f the l*n«y C^ncil in 
Aottdo JfoEaa lal Clowdicy r. iTisica CioWrr 
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BEITGAL EEGULATIOIT— 1793— XV 

— concluded. 

JBannerjee, 8 Moore’s I. A., 358, that section does 
not apply where the transaction of the bond and the 
assignment are one and the same, and where the plain- 
tiff has a claim to be treated as a usufructuary mort- 
gagee under s. 10 of the same law. Easshonee 
Dossee V . Mosshab Aiex . . 1 Hay, 483 

2. Interest — XTsury. — Interfer- 

ence with the rate of interest in India was a thing of 
positive law and cannot be extended beyond the pro- 
visions of the Eegulation (KV of 1793). S. 9 of the 
Eegulation does not declare that where an attempt 
has been made to elude the usury laws the contract is 
itself void, nor does it direct the return of the pledge 
without redemption. The mortgagee may retain his 
pledge until he has received out of it his debt with 
interest at 12 per cent., the maximum allowed by 
s. 10 of the Eegulation. Shah MAKHHHtAE ». Sei- 
keishha Singh . . 2 B. L. E., P. C., 44 

[11 W. E., P. C., 19 ; 12 Moore’a I. A., 157 

Tasadhk; Hossain o.'Bbni Singh 

[13 C. L. E,, 128 

XIX 

See Onus oe Peooe— Eeshjiption and 
Assesshent , 4 Moore’s I. A., 466 

• s. 6 — Dependent talukhdar 

— Hxpiratiop of settlement, Effect of, on omission 
to renew lease. — A lessee whose interest is that 
which is declared by Eegulation XIX of 1793, s. 6, is 
a dependent talukhdar, and does not forfeit his lease by 
simply omitting to renew his temporary settlement 
on its expu'ation. Jgnhejoe Mhelick v. Ghkga 

Eah Dhtt .... 21 W. E., 26 

s. 10. 

See GEANT — POWEB TO GBANT. 

[B. L. E., Sup. Vol., 76, 774 
12 W. E., 251. 

I. L. E., 2 All., 545, 732 

See Jheisdiction or Crviii Cohbt — 
Bent and Eevenhb Suits, N.-IV. P. 

[I. L. E., 8 All,, 652 

See Landioed and Tenant— Constitu- 
tion or Beiation — Geneealet. 

[8 B. li. E., Ap., 82 note ; 83 note; 
85 note ; 87 note ; 89 note 

See Eesuhttion— Eight to eesume. 

[15 W. B., 483 
B. Ii, E., Sup. Vol., Ap., 8 
B. L. E., Sup. Vol., 109 
8 B. Ii. E., 566 

XXVI, s. 2, 

See COUET OT Wabds. 

[I. Ii. E., 1 Calc., 289 : 

Ii. E., 3 Z A., 72 : 25 W. E„ 235 
1. Ii. E., 8 Calc,, 620 

See SIajoeity, Age oe, 

[16 B. Ii. E., 67 : 23 W. E., 208 
li. E., 2 I. A., 87 
W. E., 1864, 83 
5 W. E„ 2, 5 
7 W. H„ 181, 602 


BEHGAL EEGUl,ATIOH-co;»i-,»uei. 

1793-XXVII, 

See Munsie, Jubisdiction op. 

[I. Ii. E., 19 Calc., 8 

See Eesuhption — Eight to BBSuiiE. 

[5 Moore’s I. A., 487 
See Setteehent — Consteuciion op 

Setteehent . I. L. E., 17 Calc., 458 

1. s. 5 —Bazars made since 1793. — 

S. 5, Eegulation XXVll of 1793, had no application 
to bazars which did not exist in 1793. AptaboODEn 
Ahhed V . Mohinee Mohun Dass 

[15 W. E„ 48 

Chundeb Nath Eon r, Zejiadab 

[16 W. E., 268 
Eah Manick Eon v. Asgub , 11 W. E., 112 

2. — ■ Contract to collect duties. — 

There is nothing illegal in a contract under a farming 
lease from the owner of a hat to collect a portion 
of the proceeds of sale from persons exposing their 
goods for sale in the hat under temporary sheds or in 
open places, and such collections are not in the nature 
of internal duties, but of rent for the use of land. 
The provisions of Eegulation XXVII of 1793 applied 
only to hits and bazars existing at the time. Bung- 
SHO Dhub Biswas v. Mudhoo JIohuudab 

[21 W. E,, 383 

= — XXXVI, 3. 17. 

See Eegistbation— Bengal Eegula- 
TION XXXVI OP 1793 . 8 W. E., 438 

XXXVII, s. 15. 

See GbANT— CONSTBUOTION OP GBANTS, 

[2 Agra, 284 
I. Ii. B., 15 Bom., 222 

XliiV. 

See Ghatwaui Tenuee. 

[13 B: Ii. E., 124 
Ii. E., I. A., Sup. Vol„ 181 

SB. 2, 5. 

See Enhancehent op Bent— Lubixixn to 
Enhancehent — Dependent Talukh- 
DAKS . . I. Ii, E., 14 Calc., 133 

s. 5. 

See Enhakcejient op Bent- Eight to 
E.NHANCE , I. Ii. E., 4 Calc., 612 

See Saxe poe Abeeabs op Eevekue— 
Pueohasees, Eights and Llabixities 
OP . . 2 B. Ii. E., P. C., 23 

XliV. 

Sec Limitation Act, 1877, aet. 12 (1^^’ 
s. 1, ox. 3) . . 11 w. B., 201 

8. 12. 

See Saxe in Execution op Deceee— Set- 
ting aside Saxe— I nEEGDXAEITV. 

[8 Moore’s Z A., 437 
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BENGAL BEaULATION— eo»/inMi. 

1793-XLVIII, B. 14. 

-I — - I Q«i»}ii(AsiaI rryittert 

— Alt«»lalton of Ziliah Judtt. — Accordin); to 
Ec^Ution XLVIII of 1793) «. 1-t) no comitcniut 
qninqaenni&l rc^stcr* in the iuLti\a Unpxs^ ate 
eonildcrcd aatbontic ualces aUntcd by the ZilUb 
Jndgo GosiKDCiiv^SBa Suaqa r. Penno Motu 
DissBE .... 17'W. B., 400 

: • . o/ t7‘n, 

I ‘ ReiraUti’Q 

. , IV «f IT'kS, 

. . I . mtemittbclr 

decrees to the CcUcctor. but did O'lt autbori/e tboM 
Courti to make any orders on the Collector m to bow 
be iball enter the result of inch decrees !n bis book*. 
KiusnAiLX Sfxo r. Kicnmc Stso 

14 B. L. B., Ap, 44 ; 13 -W. IL, 162 

1796-XIll, B. 16. 

Ste QbaUx— C osSTarclio^ o» Gam. 

CaAffra,2S4 

XLI, B. lO. 

<^(e 0:n;f ox Paoo;— EEstrumost ixt> 
AssEssuaxT . . t Agra, 167 

1700-30. 

Su FoBJJiTOaj oj pROfBatr. 

[7 w. a, p. a, 18, 47 

1707-rV. 

St« OrrsxcB coumittbd stroai rr<Ab 
Code . . L i:.. B . I ML. 691 

CtL.a,aCalo.,226 

8. 34, cL (2j, 

Stt LtvilitlOir Act, 18(7, AQr. 179 (18S9, 
s. 20)— Step tx Aid o» ExEctrno*— 
MiscziAiHiiac* Acts or Dccrbe* 
UOLDBB . 4 B. L. a, A. O., 169 

XVL 8. 4. 

Ste Caszs vjTDsa ArruL to Pbitt 
C ocjccn— &T1T ox EiECniox xeto- 
ixa ArrsiL. 

■ 1768-L 

Set AxrBJU.— E equiatioxb. 

tw ■vr.a.iaa 

Ste IIesxb Pbotits, Uiant to, avd I,ia' 
Biuir toB B. a a. Sup. VoL, 613 
Ste Mortoaob— EEDB vrnox— EtouT ox 

IlBDBUXtlOX. 

[a a a, sup. vou sea 

20 W. a, 387 

1799-V, a. 6. 

Ste Lan-dlobd axd TBSAJer— CopiTiir. 
TIOS ox UCEATIOX— OySEaAUT. 

C4aaa, Ap.,8o 
1. ■■ — s. 7—Xforeaife prOftrtt/.S. 7 of 

ErguUllun V of 1799 only spplicd to m-rrcablo pro* 
jKTty. Sms llAu liAU r. Eat CoouAB Mittxb 

[6 W. a, 48 


BENGAL aEGnLATlON-1769-V 

— co»c^B<fe'f, 


«« 

a • ■ 

Ge • . *1 

»CI , ■ . . I 

pnperty. Setd flut it should have been tn&de orer 
to tho eWd Court under s. 7, Besfulstion V of 1799, 


lieiite, on her furnishing proper security for tho pur* 
pose of indemnifying the appellant ZT. Anro 
UosACCi r. Eeaxcx 16 W. B., 302 

vir. 

See LnnrATiox— B exo Ezo. vii ox 1799. 
[B. L. a. Sup. VoL, Ap , 10; 6 W. a, 100 

L Decree— Aet rilloflSSO, 

#. 20S.-S. £00, Act Vm of 18S9. did not apply to 
deertea under Bnmlatioa VII of 1799. OoxAi. 
CaaxbBA Dbt r. Pbmd Bni 

[laa a, A. c, 70! low. a, 104 

2 . Ben7 2t<t rjJIeiflBSt— 


away tho right to bring a regular suit. Oobivd 
CnrXDEB MoosEBJEB r. Kalla QiJiB 
IB. a a. Sup. VoL, 020 : 2 Ind. Jur.,N. B., 110 
GobixD CmnepEB Uookzbjeb t Kala Ojoi 

t7'W^.a,l86 

■ 8. 25 -"l7i»rffrT»afer”— .^ a/# ca 

AffamHia pavueat o/rfnA— A raivat holiine a jote, 
tor chieh ho pars a partienUf ^ nt to a CoUfctor, 
whob 111 the iind nnlerkhai managrinfnt. wa* an 
*‘uadcT*rcnter“ within the meaoiuff of a 25. Eegnla- 
ticn VII I f 179 and if be made default in tho p«j. 
ment of rent, tho proper procednni for the Colhrtor 
was to *<11 his lain) at the end of the year. Itrxoo 
Eorosooa r. Dziubscb Mcsavtuaw 

[13 W. a, 303 

1800-3C. 

Stt llnetiD Law-Ctstou— I snzBirayci 
A5D brccEisicB I. a a, 1 Calc., 160 
See MmosuDAX Iaw~CriToy. 

[2 blooro’s L A., 441 
1803-11, 8. 18, cL (3). 

— ' Good aadetj^eyeat rate 

— Tbe words *' other gocdaadsu&dent 
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BEITGAL BEGULATIOISr— 1803— n 

— conchtded. 

cause” iu cl._3, a. 18, Eegulation II, 1803, of the 
Bengal Code, include insanity, whether there has been 
or is a conivnission of lunacy or the like or not j and the 
word “precluded” in the stiine clause docs not mean 
precluded during the whole tenn of twelve years or 
merely at its commencement, hut means in effect pre- 
cluded during auy part of it. In computing the 
twelve years’ period of limitation, there should not 
be reckoned any time elapsing while the person for 
the time being entitled to seek redress was not free 
from disability. Teottp o. B. I. Cokpaht. Decs 
SOJEBEE V. E. I. COJIPAKY. 

[4 ■W. E., F. C., Ill : 7 Moore’s I. A., 104 

XXXI, 8. 6. 

See Geant— C oKSTEtrcTioK op Geants. 

p. L.E., 21AU.,12 

xxxrv. 

See Moetqage — Accounts. 

P. L, E., 2 AIL, 593 
See Moetoage— Eedesiption— Mode op 
Eedemption and Liability to Foee- 
oiosUEE « I L. E.-, 8 AH., 402 

— -Li'l. 

See CouET op Waeds. 

p. L. E., 5 All., 142 
8 W. E, P. C„ 9 
I. L. E, 22 AIL, 294 

1805-n. 


EEEGAL EEGIILATIOE-1808-XVn 

— concluded. 

See Limitation Act, 1877, aet. 132. ' 

P- L. E, 20 Calc., 209 
See Moetgagb-Foeeolosuee— Demand 
and Notice op Foeeclosues. ■ 

P. L. E., 4 AIL, 276 
See MoETGAGE—FoEEDLoauEE— Eight op 
Foeeclosuee . 5 B. L. E, 389 
See Moetgage — ^Kedemption— Mode op 
Eedbmption and Liabldity to Poeh- 
OIOSUEE , 3 B. L, E, A. 0., 141 
P, L. E, 3 AE, 653 
L L. E, 9 All,, 20 
See Moetgage—Bbdbmption— Eight op 
Kedemption. 

[B. L. E, Sup. VoL, 598 
I. L. E, 9 AIL, 20 
See Teanspee op Peopeety Act, s. 2. 

• [L L. E, 6 AIL, 202 
I. L. R., 11 Calc,, 582 
I. L. E, 12 Calc., 683 

s. 8. 

See Limitation Act, 1877, aet. 120. 

[L L. E, 14 AIL, 406 
See Limitation Act, 1877, aet. 132. 

P. L. E, 20 Calc., 269 
See Limitation Act, 1877, aet, 1^~ 
Adtbesb Possession, 

P.L,E,11A1L,144 


See Limitation— Beng. Beg, II op 1805, 

xn, 3. 34. 

See Jaghie . . "W. E, E B., 85 


1806-XVII. 


See Limitation Act, 1877, aet. 135. 

p. L. E., 16 Calc., 693 

See Moetgage-Poeeolosuee— Bight op 
Foeeclosuee . 11 B. L. E, 301 


See Moetgage—Bedempiion— Eight op 
Eedemption. 

[7 B. li. E., 136 : 13 Moore’s L A,, 560 


See Onus op Peoop— Moetgage. 

[B. Is, R., Sup. VoL, 416 

See Pek-emption— Eight op Peb-bmpmon. 

p.L.E,llAU.,ie4 


■ — Operation of, in 

CLupra. — Begulation XVII of 1808 came into 
operation in the district of Chupra on September 
11th, 1806. Bukshush Hossein v, Fuzeelonissa 

rW. E, 1864, 189 


S.8. 

See Beng. Beg. XV op 1793. 

[L L. E, 1 AIL, 344 

s. 7. 


See Cases undee Moetgage— Foeb- 
CL03UEB— Demand and Notice op Foeb- 

CLOSUBE, 

See Moetgaqe—Foeeclosuee— Eight op 
Foeeclosuee I. L. R., 16 AIL, 59 
[L Is, E, 23 Calc., 228 
L. E., 22Z A., 183 

See Moetgage— Eedemption— Mode op 
Eedemption and Liability to 

Foeeclosuee I. h, R., 9 All,, 20 

See Teanspee op Peopeety Act, s. 2. 

p. Is, E, 6 AIL, 262 
I, Is. E, 11 Calc,, 582 
I, L. E, 12 Calc,, 583 
L Is. E, 14 Calc., 461, 699 
I. Is. E, 15 Calc., 367 

— . N'oiice of foreclosure — 

Year of grace . — The year mentioned in s. 8 of Eegu- 
lation XVII of 1806 is to be reckoned from the date 
of the service of the notice of foreclosure under that 
section. Mahesh Chahdea Sen v. Taeini 

p B. Is. E, F. B,, 16 

S.C. Mohbsh Chundee Sen v. Taeinee 

[10'W.E,P.B., 27 

XIX, 

Petition under- 


See Limitation Act, 1877, aet. 120. 

p. Is, E, 14 AU., 405 

r 


See Ees Judicata — Pabtibs — Intek- 
VBNOES . . I.!L. E., 3 Calc., 706 
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BENOAI. REaTmATION— coft/muei. 

1810-XIX. 

Ste Act XX op I 8C3, •. 19. 

aSB.L.B.,167 
1. 1.. B., 19 Calc., 876 
See Erdowusst L li. B, 18 AIL, 887 
1812-V. 


; — We/iV« of enit for 

arrear* of rent— Decree informer miV.— A •nit for 
nrtenn of rent at & certain rate decreed la a former 
milt may be mmntamcd vitbont notice nndrr Sc* 
gulaUon V of 1812 1 tbo dccroo itidf being beld to be 
sufficient notiee. Baujeebcr Eobb t. Tbipoobb 
Dosbeb 

[W. B, 7. B., 83 : Marsh., 388 : 2 Hay, 449 

— 68. 2 and 3. 

' feeCsgs . . I. Ii. B. 16 Calc., 828 

ttL, R., 17 Gala. 728 
See Erubkcbuest op Bbst—Noticb op 
ESU tSCZUZRT^SBaTICI OP XOTICE. 

IX B B., U Calc., 808 

S.20. 

<See Appkii— neoouROiA 

[iaB.I..B,368 

L Denj. Big. V of 1627 

—Diepvte at to rijht to eolUtt rente of 
v»dic\dei eetole,—\ mipute ei to the right to 
collect the rente of ft joint ondlrlded e«tat« in ft 


Itor . 


18W.B,Cp,30 

I f • ti* .<•••?, ft.^1 




or otbcrwisc, irai sofficient to brug • esj# esder 
Regnlatioo V of 1812. Goosocncip Sct %. 
UiMBUPOivBi Dobbzb . . .OW. £L,64 

2. — — Denj. ^ *f 

fS27— J/aftoyer of joint nnilniai e^str— 
Dover of dvo^e.'— A Jodgebad pavernr crier tbr 
penon appointed ondet SU-rilaiiji T tf ( 
1B12| I. 20, and BegnlaiLo T «f 1327’, t 
manage an retatr, to xnahe crer ti* *5:71.1* aSer I 
payment of rerntne and csier * 

]Hreon or pereune aitiilcd t> neerr eS* I» 

TBI UITTZB 01 in* tlZiZVa CP SXl C^Z23C:SX CP ' 

BntoroBi . . BB^Ss^TcL.ess 

[3Ind.Jtir,S;SL,li8;7''5'.2,273 • 


CoZZeeur, 7nRriii* — ' 


T -if liLL « ‘ 

J**7**^ juesem 

to hart ^ ir-,A 


BENOAI. BEaULATION— ISia—V 

— eonclnded, 

attachment, the partice in pcMoenoa at the time wbm 
it commenced muet bo held to bare continned in 
pOHceeion tbronsbout tbo attaebment. PnrcLaecrt 



the propcTtice in question and two others in attacbment 
and to appoint a person for the due care and ii)anacc> 
ment of tho same. Held that Bcgulation V of 1827 
vas not intended to apply to any other coses of 
atlftcbmcnt of landed propCTty than those provided 
for is the Begulation mentioned therein, and tbo 
Older vrai therefore made without jurisdiction. Col* 
ucTOB ot NoAiaiir t, Faxwell 20 W. B., 78 

6. J7ei»y. Beg, V of 1827— 

Dover <if ColUetor after order made by Jvdge, 
—VThca a Jndgo has made an order to the terms of 
Be?uIfttioa T of 1913, a. 23, as modified by Begu, 
latmft V of 1S37, be is funetne ojltexo, and it then 
b(« upm the Collector, as manager and Loldcr, to 
tahe at bia ovs proper risk and upon bii ova res pon< 
rilalBy rrtrytbmg that be finds to bo part of the 
}a^ estate. Bix BrsciriB Dobbbb r. OoQ&oo 
Dost Box .... 2aW. B, 218 


— XV11I,b.2. 

* See Czia . L li. B, 15 Cala, 828 

XB,b.6. 

Set Drcunai Act, 1977. isr. 81 (16C9, 
' 1.1, a. 5) . . 0W,B.,113 

— Jlnndiet—'A, 5, Bepsla, 
si® H tf ISIS (ecscenlap lie registratV-a <,f 
•ixxdn. ^r:=Lvrej uMt, and geaerally 'f 'XV,fx. 
tins lie a/.zxj was uA typ'/jieZU 

i» 9=:.si cr ttier i f m. l s r Ltir.tltilt ta«ca*t3» 
ie«==ia. Ecsjtt* C^rzjr. Jk.u t. Fire Czzrs 
3C= 4W.n,^3 


— 1S14-L 

See ZrsT icz— Cmi jp 

Ixxa jLn oizxz Onzcizu. 
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B E isr G A L begitlation— laii-xix 

— oonclinUtl. 

Sfp Sai.i: von AnnnAUs ov Riivexve— 
Sni'Ti.va A^jiui: SALi;~~Iiiui: >t>i,AniTv. 

[SB, L. R.,230 
.V/*,* SAi.r. von AiiHiuns ov IlnvE.vtit:— 
.Si:rnK(} asiiu: Salu -Otiiv.r Onorsiw. 
[6 B. L. R., 135 :17 V/. R., 21 

a.O. 

Sff KNUANXUMKNT op — lilAlltllTV 
TO KNirAnCV.'lr.NT — LAKDA OCODVIED )1Y 

ljrn.yi.vcfA a.vu (rAiini;A-3. 

[3 B. L. R., A. a., 66 


BENGAL EEGULATION-a817— XX 

— concluded, 

' . Village chowkidar, 

Uahihtg lo gag wages of—Zand-owner.—A. 
Imhility oil tlic part of a landholder to pay the 
wui'c.s of a village chowkidiir appointed under s. 21, 
llcppilation XX of 1817, cannot bo inferred from the 
fact tliat tlio chowlcidar’s salary was fixed by tho 
heads of thu village, and apportioned among tho 
Buvonil honsc-holdew without objection made by any 
of them, but must bo proved in order to sustain a 
suit brought by tho chowkidar against tho land- 
holder. Golasiek v. Paslas . 18 W, TL., 298 

1818-ni. 


xxvn. 

See Pr.RAT)r.n— llnwrxEiiATrox, 

[1 Ind. Juv., N. 3., 33<t ; 0 W. R., 108 

aa. 13 and 21. 

See PLEADEn— A vpointm.i.nt axu Av- 

viiAUAXCu . L L. R., 16 All., 2*10 

XXIX. 

See GuATWAtt Tk>tue. 

[Marab., 117 : W. R., E. B., 34 
14 "W. B., 203 
L L. R., 6 Cttle., 380 
LL. R.. 9 Calc., 187 
I, L. R., 22 Calc., 160 

See La>T 3 AcQrriaiTiOK Act, 1870, s, 39, 

[18 -W. H., 91 

iai0-IX. 

Sea Be.voae Act VII of 1 803, s. 1. 

[I. L. R., 14 Calc., 440 
See Saie von AniiEAns of Revextje— 
IsocitUHAXCES— Act XI op 1859. 

[I. L. K., 14 Calc., 440 


See IIiKDtr Laav— I xuEniTAXCR— IstrAnx- 
lULE PltOFEniY . 3 Vd. K., 116 

XIV, 

See Pniaoxs Act, XXA'^I of 1570. 

[4 isr. W., 4 

■ 1817- V, 

See 'InEASUHE Tnovn . 4 W. K , Mis., 8 
[7 MaA, 150 
7 B. L. E., Ap., 3 
16 W. B., 525 

XII, a. 10. 

See Evidence Act, s. 35. 

[I. L. B., 23 Calc., 368 

See Evidence Act. a. 7't. 

pi, L. E., 18 Calc,, 634 

XX. 

See Confession— Confessions to Poeice 
Officebs . . 2 C, "W. N., 637 

8,21. 

See Penal Code, s. 188 . 7 C. L. B., 676 


See Act op State . 6 B. L. B,, 392 
See Habeas Coepds, 

[6 B. L, B., 392, 469 

1. Validity of— .rtci! XXXIV of 

ISSO and Act III of 1853 — Arrest of native sub- 
ject — Toicer of Indian Legislature — 13 Oeo. Ill, 
c. 03, s, 36-37 Oeo. Jlf, c. 142, s. 8—21 Geo. Ill, 
c. 70-3 A’- -i Wilt. IV, c. 85, s. dS.— Regulation 
in of ISIS was applicable only to natives and those 
subject to tho jurisdiction of tho provincial CouiTs. 
It was passed under 37 Goo. Ill, c. 142, a. 28, 
not 13 Oeo. Ill, c. fi3, s. 30. It was passed by 
a legislative authority Imving full power in that 
behalf. Consideriug the circumstances under which 
it was enacted. Act III of 1858, wliich extended tho 
effect ff that Regulation to Calcutta, was not ultra 
vires. In the maitee of Aueee Kean 

[8 B. L. B., 392 

2. — Act XXXIV of 

1850— Act III of JS5S.— Assuming tho power of a 
Judge of tliu High Court to issue a writ of habeas 
corpus, and assuming tho right of appeal against an 
order refusing such writ, — Held that, it appearing 
that tho prisoner was in custody under a warrant in 
the form prescribed by Regulation III of 1818, tho 
detention was legal. Tho detention, to bo legal, need 
only be covered by an actually oxiating warrant of 
the Governor General in Council in tho form pre- 
scribed, without regard to tho lawfulness of tho 
arrest. Tho Regulation is not confined to prisoners 
of war or foreigners held in confinement for political - 
reasons. Tho aubstanco of Regulation III of 1818 
w.as expressly re-onacted by Act XXXIV of 1350 and 
Act III of 1 858, and therefnro, as the result of these 
later Acts alone, tho detention would bo legal. Those 
Acts are not contrary to tho power conferred on the 
Indian Legislature by 3 & 4 Will. IV, c. 85, s. 43, 
In tee siattee op Aeeeb Khan 

[6 B. L. R.. 459 : 17 W. B., Cr., 15 

3. Warrant of arrest and com- 

mitment under — Edict of. — Tho Governor Gen- 
cr.ll, in issuing a warrant of commitment under 
Regulation III of 1818, does not in any way act 
judici.ally or as a Court of Justice, nor is he to be 
considered as having adjudicated that tho person 
placed under personal restraint had been guilty of 
some specific ofleuce. The proceeding is not in the 
nature of a conviction of tho person placed under 
restraint ; therefore the person so placed under res- 
traint cannot, in any future proceeding taken agamst 
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BEWaAL BEairLAT10N-l8l8-ni 

— concluded. 

him, plead that he Lai bccu already tiicd, coBTietcd, 
and rumibcd. QvztH r. Au££ii KniX 

* [9B.L.B.,3e 

1819-11. 

See Sbitlembitt— nioHt to SErtuTtssT. 
[5 B. li. B., 628 note. 623 note 
8B.Xi.B.,624 

— . ' 6. 28. 

SeeSlvJiO . . . 12B.]:<.B..120 

s. 30. 

See LaxDLORD asD TEKisr-CoisriTr- 
TIOH or UtLlTIOK — Qzszrllly, 

[8 B. li, B., Ap., 82 note, ^ note, 
86 note, 67 note, 89 note 
See FaSTiES— Fannzs to Ecite— G ot* 
BBSitEiTT . . 8 B. Ik 624 

•See ClEES nxBEB Bebcuftiov— Pbocb* 
nzms. 

VI, sa. 3 and 8. 

6’eeFSBBT . , 4ir.W.,146 

a, 13,cL(2). 

•SeeFsBix , . 7 W. B., Cr., 32 

Set JcBUB:or[o 2 ( or Cmi. Coobt— Fbb. 
B1B8 . . . 4ir.W.,149 

[B. L. n., Sup. VoL, 630 

vni. 

.SeeBsyaBLTc>a^CYAcr.scIT. HI. aBr.2. 

CX. An 20 Calc, 101 
See LiuiTiTtOM Act, 1677, lar. 144— 
AsTEsax roaasiaioK. 

CL L. B., 18 Calc., 767 
•See Class CBBEB SlU FOB Abbeibb or 
IlEBT. 

1 





. bass StBou . . L Lh^O Caie., 643 


3. ' S«i< for Se»/— 


BENGAL EEGULATION— 1819— Vm 

— contiuued. 

its epenlion by a. 103 (e) of that Act. GriBlDi 
Eisrnq Bor UiuncB r. Bbos. uott Disai 

tLLE.,17 Calc., 183 

BB. 3 an - 0. 

See Flirt Texteb. 

Cl* L.B..25CaIc..446 

8 . 6 . 

See Betoh Texixct Act, b. 15. 

. CL L. B.. 10 Calc., 604 

' — a. 9. 

See Atpeil— BMP tiTioxB. 

[L L. B., 1 Calc., 383 
6 a L. B., 133 

8 . 8 . 

£e«ArFBLZlTBCOUET— CsJECnoXS TIEEX 
TOB FIEST lUIE OiT AFFEIX. 

CL L. B.. 20 Calc.. 89 
See CiSBs oxdeb Siu ros Abbeibs or 
Best — S sirnia ibidb Siut— I bbe* 
QBLlBtTT, 

B. 13— — J.djuit’ 


mcaoi that which ii left to the tcouFc.holdtr after 
payment of the rest of tho tenure. A peraoa who 



See Srr-orr — Q esxbu. Ciau. 

[3aL.B.,414 

b.14. 


See VoinsTiar PincxsT. 

CL LB., 20 Calc., 820 

*. 15, cL 0). 

See BCOiSTBiTios Act, 1S77. a. 17 

CL L B, 0 Calc., 228 


r. EaBi.T CarsBEB Bor "iHay, 474 

b.18,cL(4>. 

See IliaTinos^UESO. Bx4. VII or 

ITW . B. LIU, Sup. VoL, Ap., 10* 

— ' — - . , . , a, IQ—Jllaeieunt—M* 

leciHMut/vramare efreul— U'rousful etUelmeml 
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B B N O A L RBaUXATION— 1810_Vni 

— coiicl tided. 

—Ziabilitt/ to account /or rcceiptt and ditbarie^ 
menu Umler Ilcgtilatiou VIII of 1819, a 

«Mn-aI_c.itinot !io deputal ami latuls at(.aciic<t muter 
iti provisions, unices Iho arrears of rent elahiiMl slmU 
have been actually due for an entire mouth before 
the ihvto of attachment. Whcuover a person ia 
proved to have evcreisiHl tlio pjivcr of attachment 
alluded to above illegally, ho is bound to give a 
tnie and full account of all receipts {uuautboriztsl 
acsscs not excepted) and disburseincnta nude by his 
agents, during his atLicliment', and only such dis- 
bursements 03 aro shown to bo necessary and bond 
fide can bo allowed- GouilfD Cho.vdeu llonsioxo i*. 
AiiABi;! 2 Hay, 347 

-1821-1, 

•Vetf S.v,iE pou AuuK.tns op 1£evk.voi: — 

SKTIIKO A3ll)B S.VLK— OTIIEU GK0U>'D3. 

[3 Moore's I. A., 100 

1822-VII, 

Ac Ca 3E3 D.VDEit Act XIII op 18-13. 

See CoxTUAcr ACT, a. 23 — Iixko.vi. Co.f- 
TB-tOra— IXXEO.VL CESiES. 

[1 Agra, 207 
2 Agra, 338 

Sea I2fnjLS'CEitE.ST op Rest— L uBiiiTr 
TO EOTAXCEyEXT— G ekebai. Liabixitt. 

Cl. L. B., 10 Calc., 588 
Sea Etidescb Act, s. 7-1, 

[I. L. B., 4 Calc,, 79 
See QoYEBKiiESX Oppioebs, Acts op. 

[4 B. L. R., P. C., 38 

See JuBi3DiCTioir op Civil Coubt — 
Retebue Coobts— P iuTiTioy. 

[4 H, XV„ 129 
7 H. W., 0 

15 W. B., 537 
8 O, Ii. E., 305 

See Cases usdeu Lihitatiox Act, 1877, 
ABT. 45. 

See Sale pob Abbbabs op Bevesue — 
ISCBiEBEASCES — ACT XI OP 1859. 

[14 W. B., 1 

16 W. E., 141 

See Settlement— iliscELLASEoua Cases. 

[23 W. R., 436 
I.L.B., 10 Calc., 586 

See Settlement — Mode op Settlement. 

[2 Agra, 258 
6 C. Ii. B., 365 

s. 38. 

See Sdhyet Award . 1 Agra, 287 

[11 W. E., 389 

• X. 

See Bodndaby . . 8 "W. B., 343 

[9 W. E., 428 
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BENGAL REGULATION-ooariHwed. 
1822- XI, 8. 8. 

See Jdbisdiction op Civil Coubt— Hest 
.I.VD ItKYiixuK Suits, S.AV. P. 

[I. L. E., 1 All., 373 

■ 3.29. 

See liiMiTATio.s' Act, 1877, abt. 13-1-. 

[L L. R., 9 AU., 97 

80. 30, 33. 

iS't-e Cases dndeb Sale pob Abbeabs op 
Reve-s-uk — In'cumuuance3- Beng. Keg. 
XI OP 1822. 

1823 -VI, 8. 6, cl. (2). 

See DAM.VGE3— MeASUBE and ASSESS- 
MENT OP Damages -Bbeacu op Con- 
tbact ... 3 Agra, 77 

3. 5, cl. (4:)-~Conlraet to 

sow indigo — Zejanlt in sowinif.—Held tbat,iu a con- 
tract to sow indigo, not sowing would be primd facia 
evidence of dishonesty j and that, in order to claim 
tho benefit of cl. -1 of s. 5 of Regulation VI of 
1823, it was nceestary to show that the negligence 
to sow lud been accidental. Lal Mahomed Biswas 
f. Watson . 1 lad. Jur., N. S,, 3 : 4 W. E., 02 

a, 8 — Joint lidhilitp in eon- 

tract — Specijlcation of liability, — In a suit to 
recover the value of the produce of land from defen- 
dants, who had agreed to cultivate it, but had failed 
to do so, it was held that, as defendants were jointly 
liable, a specifleation of liability was not required, 
as tho case did not come within s. 8 of Regulation 
VI of 1823. , Munu.ij Mduton v. Hudson 

[12 W, E., 309 

1824—1. 

See Railway Comp.vnt 10 B. L. E., 241 

Assessment of land for- 
merly occupied for Government salt-works. 
—Upon tho relinquishment by the Government of 
lands, within the ambit of a permanently -settled zamiu- 
dan, continuously used before and since the perpetual 
settlement of salt-works from the commeucement of 
salt-making by the Government, until after the pass- 
ing of Regulation I of 1824, the provisions of that 
Regulation are applicable to the mutual rights of the 
zamiudar and of the Government. Such lands were 
held by tho oflicers of the Salt Department, in terms 
of cl. 11 of that Regulation, “ foee of rent" and 
“ under .a perpetual title of occupancy,” whether 
belonging to a permanently-settled estate or not. The 
force of the Regulation and the right of the Govern- 
ment to assess such lands are not ailected by ‘khalari,' 
payments having been made, among other compen- 
sations, by the Government to the zamiudar ; and 
cl. 11 appears to contemplate some such payment. ■ 
On a settlement of tho relinquished lands, ' khalnri ' 
payments, being “ sums remitted to the zamindars ■ 
and to be allowed in perpetuity ” within the meaning 
of cl. 4 of s. 9 of Regulation I of 1824, must be con- 
tinued to the zamindar ; or, if a settlement should be 
made with others, he should be assessed only for the 
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BENQAIi aEaULATIOU’-18a4-I 
— eoHcluded. 

land rii*bcd by him. Siceetabt qt Statb »o» 
IsniA IS CocKCii t. j^isBouon Dm 

r., a Calc., as 

Reverting the judpncnt of the High Court In n 
drruion uoreport^ giren nftcr remtad in QCJAS* 
ino NiBAis Rot e. CoiiBcroa oi hlnjKiPoss 

[23 vr. B., 107 

1826— VH, 8. 7. 

fee ATTiCnVEST— M osb op Atticidiskt 
AKD iBBEOVtABlTUB IS ATTACmttST. 

[20 W. E., 433 


Set Act XIII op 1S4S. 

[10 Uoorc’s L A., 611 
a E L. E. P. C., U1 

Set COUBCtOB, JOBIBDICIIOSOP. 

[7 N. W., 302 

XL 

Set CA8E« CSBSn ACCBETtOS. 

Set Act IX op 1647 • 0 E L. E, 26 

Set OooniiBr . . 0 W, R., 428 

Set Live Aci)tnirnos Act. 1870. •. 39. 

[L L. E. 11 Cala, 899 
Stt Cisci mcB Lasslobs asd Tex* 

AST— ACCBSTIOS TO TXSTBB. 

See StmiuEST— Ensex opSxmsuBsr. 

CLL.B.. 20.Calo.,783 

XIV. 

Set Osr» OP PsooT— REsmrtios asd 
A lstssuEsr . 4 Alooro’f L A. 480 
8.3. 

Set Saxao . . . 13 B. L. R.. 120 


Jcsxioicnox OP CsnnxAi Cocbtb— 
EiTfioms Bbitisii Subjbcti. 

[13B.I..R..474 

_;820-XIL 

Set Stamp— DssoAi Bsotiatios XII op 
1S20 . . . W. B, 1864, 288 

— 1827— V. 

Set Caizi oxoeb Dxxoai Reovutios T 
OP 1813. 

— 1828-IIL 

Set Dbsoai. Act VII 0? l&CS. k 1. 

[L1,.R.,I4 Calo.,440 

Set Saeb pob Abxeabi op Rxtxxcx— 
lxcnniBA5CX»— Act XI cp iwa. 

[LI..R.,14 Calc, 440 

Set Special Couuiiiiosxxt. 

[1 W. IL, P. C., 20 

Set SCSXXUCXI SXTTLtMITI RXOCZA* 
«0S . . 2 B. L. IL. P. C.. 33 

[4 C.»W. N, 613 


BENGAL BEaiTLATIOK-eoncM«f. 
182B-XXVin, B. U. 



nV.“lCV.'jL, 34 


1828— XTV. 

Set Secbbitt pob Costi— Appeau. 

[TLCoore’a L A, 4S1 

1831— vm. 

Set HESOAt REOciAnos VII op 1799. 

[B. L. B., Sup. VoL, 623 
Set Sale pob Abbxabs dp Rest— Iscvk* 
SBAKCzs 10 B. L. B.,138, 160 not« 

1839-VII. 

Set MAnouxsAS Law— Doweb. 

COB.L.B.,64 

* 1833-lX. 

See AcrXlIIoplSAS. 

[10 aioorB’i I A, 6U 
Stt JrsioicTiox OP Cmt Corst— 
Sebtst Aitabsi . . 3 N. W. 132 

[3 Am, 340 
4 W. B., 79 

Stt Mobtoaoi— A ccoirsTi. 

p Agrs> 914 
•TraBionTop Sm— A wabsi. Srni cox* 
CEBXBO . .3Atrra,S40 

t7N.W,ie0 


See JcBiiBienox OP Crm, CevBi— 
RZOIlTBAnoX «p Txxtbxi. 

(13X7.2., 387 
Set JcBitbicnox OP CuMtSAB CorsT— 
Ecbopeas Bbitibb Sumecti. 

[13B.L.B., 474 
Set CiosT OP Snr- BEaiiTBATiox op 
Namb . . 13W.B.,387 

BENGAL BENT ACT, Tm OP 1869 [X 
OP 18691. 

Set Caiei c»bb Best, Snr pob. 

Act X of 186a 

Stt LutXTAnox Act. 1577. k 14. 

[LL.B.,l8CaIe.,368 
Stt WiTiaiBAwAL CP Snr— SciTi. 

[L L. R. 21 Calo, 423, 614 

1* A*aaa, Beat 

Law.— The Brat Law, Art X of 15t9, wu h«ld to 
be la force In Attkta. Uootaeco Baoot *. t f > o K 
Baoot . . .LL.R,7Cahx,440note 

Jmow SrsuA^ PATWiBEE t. ITtuBra Ram 
AtoilJcEaABnrxrT . 10’W.E.,30a 

IJ g 
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BENQAIa KENT ACT, VIIl OE 1800 {X 
OE 1860) —coDlinual. 

2. — Dohra Dlioon, 

Eiatrict of,~Thc> Ucnt Law, Act Xof ISDO, waaheUl 
act to bo in force in tiu' Doimi Dlioon ilistrict. The 
Dhoon forms I'art of " tlio territories not sulijcct to 
thu Gcucnvl Kcgulatimia." DicK c. ItiiSBi.TiXU 

[1 N. W., 100 : Ed. 1873, 280 
~ Bengal Act VIIl of 1808, 

6'ee laiUTATioy Act, 1S77, a. 7, 

[I. L. K., 17 Calc., 203 

lilGUT 0? OcCt'TASCV~LOdd OU 
POIlTtlTCEK 01> lllOUT. 

[1. E. E., 21 Calc., 120 
a. 3 (Act X of 1850, a. 2), 

Seo ICuiUHVAT— P0U5C oy Kadcuvat. 

[6 B. L. E., 366 

Suit for dolivoi'y of pot- 

taba. — The Heat Act Cwulemplnleiiliuits for delivery 
of jKiCt.ahs by r.iiyats in jwsacaslmi only. liUAUCT 
CUDXJOEj; SeI>' c. OsEEMCOnDHE.V 

[0 Vr. E.. Act X, 66 

B3. 3 .and 4 (Act X of 1859, as. 3 

and 4), 

Set Casts csueu Esu.v.vci:iii;>‘x or Itcsr— 
Excmttio.v ruojr E.vu,vycEiii;.vr nv 
cMtouJC rAyiiE.N-T OP axd I’ue- 

SUitPIIOK. 

8. 6 (Act X of 1869, a. 6). 

Sin Cases cxdeb Higut op Ococpakov. 
a. 7 (Act X of 1860, a. 7). 

•Vt'e Hionx op Occppa.vct— Mode op 
ACQC isntox . . 17 W. E., 563 

[26 W. E., 114 
8 B. L. E., 106, 168 note 

X. ^ B. 8 (Act X of 1850, a, 8)- 

2'eititiii wlihoitl fi<jhi of occupancy , — If n raiyat Inu 
a, rigbt of cceupavvey, and iusiats on that right, he 
impliedly uudortakes to give a. kabuliat _ut fair and 
c<iuitable rates if Ids landlord wquircs him to do so. 
But if the right of occupancy is absent, the raiyat can 
only remain on the laud by the permission of the 
landlord, r/r., oji such terms as may be agreed upon 
between the landlord and himself. Sutto Curas 
GuosaiUi V, Gomsu Pebsilw Jlor 13 .W, K, 117 

2 . — — — — — Jlty/ii to pottah — 

Ayi-eement fixiny reaf.— A tenant not having a right 
of cccupaucy is not entitled to a pottah under s. 8, 
Act X of 1850, unless there is an agi-eemout with his 
landlord thdug the rate of rezit. Nubtoeep Cuux- 
DEK SiBCAB i>. L.ux.v SuEEB Laeb . MursA, 326 


- s, 10 (Act X of 1869, s. 9). 

See KabdiiIpat — Requisite Pbebdiina- 
BiES TO Suit. . 

[B, L. E., Sup. Vol., 25, 202 
■W. E., Act X, 2, 37, 60 
• 6 W. B., Act X, 88 

See KABUEITAT^-BeQUISITES PEEBIUIjrAKT 
TO Suit — Tesdee op Pottah 

[Marsh,, 400 


0^ 1869 (X 

OF I860} — tfoBriniicd. 

B. 11 (Act X of 1860), a. 10. 

See Sjxaeb Cause Covut, Mopossie — 
J UEISDICIIOK — CoKTEAOT. 

[IB.L. R.,S.N.,13 

!• 7 - — Damages for wtil- 

(maiiig reccipie foe rent , — ^Tho damages mentioned 
in s. 10 of Act X of 1859 are not penalties invari- 
nbly_ to be decreed against persons witliholding 
receipts for rent, but they avo to he ascertained by 
an aetiial entpury into the circumstances of each 
particular ciuse, and never to exceed double the 
amount for which receipts have been withheld, 
IlASUilOXEE Debea V. Raiwoy Shaha 

[2 Hay, 616 

2. Power to award 

damages , — Cntlcr 3 . 10, Act X of 1859, the power 
of a Judge to award damages for receipts withheld 
is discretionary only as to the amount to bo awarded. 
The tenant being entitled by law to double the 
amount paid us rent, the Judge cannot refuse him 
costs on thu ground that ho had demanded donble 
wliat was duo to him. Zooheeuoodunatssa Kha- 
XCAI r. Phixbjpe. Sadut Axi Kusy v, Phieiipe 

C1W,E..20O 

3. Money paid as 

rent, — Damages under s, 10, ’Act X of 1839, are 
recoverable only in respect of money actually paid as 
rent. Suhebx.v Bebek r. Koa'dash Chu.vdee Boy 

[0 W. E., Act X, 78 

^ Receipt . — A chal- 

Ian bearing a mublukbnndi or total in figures, and . 
sonic mark, not a signature, of the tehsilJar, is not a 
"receipt” within the weaning of 3 . 10, Act X of 
1859. JoHEEEooDEEy Mahojied r. Babee Pee- 
anAD Sisoa .... 13 W, B., 22 

a, 13(ActXofl859‘,.B.12). 

See Pabties— Paeties to Suits— Agents. 

P6'W,B„254 

a. 14 (Act X of 1850, s. 13). 

See Eshakoejiekx op Rent — Xoticb op 
Eotan'cejiekt. 

See Lease— C ossTEUCTioy. 

[I. L. B., 14 Calc,, 09 

a. 15 (Act X of 1850, a. 14). 

See Enhahcejiest op Bent— Resistasce 

TO ENUASCEirEKT. . 

3 . 10 (Act X of 1859, a. 16). 

■See ENHAirOElIEIfT qp R'ent— ExeuptiON 

PEOAI BsHANOEAIEST BX UNIPOElt PAX- 

aieet op Rent and Peesujiption— 
Geneeaedx . 3 B, L. JR., Ap., 40 * 
See Enhanoehent op Rent — Liabiiitx 
■ to Enhancesient— Dependent Tabui^ 
dabs . . 16 B. L. B., ISO 

as. 16 and 17 (Act X of 1850. as. 16 

and 16) — Districts to tahicti permanent settle- 
ment Itas^itot leeii extended — Surborakari tenures - 



( 745 ) 


DIGE&I OP CASES. 


( 7 « ) 


BENQAI. RENT ACT, vm OP 18<39 (X 
OP 1859)— 

• >» Cuttack— Trantferalli lenartt . — The jroTiuone 
of it. 15 and 10 of Act X of 1859 sppl/ to the vhole 
of the FroTincci of Bengal, Bchu, OrtMO, and 
Bcnorci, end not only to ■nch of the dutrieie in tboee 
pro^lncei to %^hicb the Permanent i^ctticme&t hoi 
been extended. Stirborakan tcnurce in Cuttack aro 
permanent, hcreditar/, and trantferablc. SiddA* 
^u^■Do Maiti t. Kowaarria hlAixi 

{6 B. Ih. Rh S80: 16 W. R., 280 
• — 8. 17 (Act X of 18S0, B. lOJ. 

be* HkEUSCBUEXI 01 Il£NT~EZSUmOV 
reou £^nA^CEU£XT be rMfOBU PAT* 
us\T OP Ue>t, a>'d Pkesouptio:* — 
Oeneoau-t . L li. R., 4 Colo., 703 
be* EsnAKCElIEJfT op likST— ElEJimOS 

mou K>iu>CEUEn BT vjnroEU pat* 
MIX! OP ItBMTi A>D PBk<nePIIO:<— 
PfiOOP bP OXlPOAkl TXTUSSt. 

. [8'W,n..284 
22 TV, n., 487 


—a. 18 (Act X of 1859, 8. 17;. 
b't* Quta f79UEJl E»UA>'CEUE>'T OP ItEiCt 
— QBOVA'PS Of EBUl.>CEUEEr. 

— 8, 18 (Act X of 1869, 8. 18). 

Set ABATSXe.Tr op llcyr. 

[17 W, R, 440 


L L. R, U Calci!, ^ 


St* Liiiititioy Act, 18*7, abt. 120. 

[X. L. R, U Calct« 284 

B. 20 (Act X of 1860, s. 10). 

S<* CAOkS CXBEB UEU.V(}CtSUME:cr OP 
Tsscbe. 

^ 8. 21 (Act X of 1869, 6. 20). 

bt* CitEi CBBEB LCTEBESt— ABBEABS OP 

Ilcrr. 

Set UiouT or SciT— S cbtitai, or Itionr. 

[10 W. R, 69 

•< Establlsbod usag«,” Ihlosiilas 

oC->& 20. Act X of 1859, referred to theoUUialied 
uoage in the pcrgnnnah, aud not to the eiUbhtbed 
ueago between tho partico. Cantraao Cuvbvsb 
Hot f. Kboabxatu Uor . . 14 W. R, 90 

a. 23 (Act X of 1850, s. 21). 

St* Lludioro akd TETAXr_K;ccrKE!rr 
— Oexebaixt . I. Ifc R, Ll Cole., 33 
bet lli^BT OP OcccrABcr->Lo3i OB Fob* 
TEITCBE OP IllOUT. 

[L L. R. 8 Calc., 012 

B. 23 (Act X of 1860, s. 22). 

Set Beceiteb . L L. R., U Cal&, 400 

B. 20 (Act X of I860, b. 27). 

Sr* Co-SOABEBt-GtaABAI. ItluOTS l!f 

JoiBT pjwriitr . 0 w. R, 600 


BENOAL RENT ACT, VIH OP 1860 (X 
OP 1860)— 

Se» JcEISBICTIOX OP Cim, Coc&x— JlE* 
OUTBATIOT OP TC5CBES. 

[I a L. R, A. C, 176 

St* La5DL03D aed Texibi— Alteba* 
* Ttox OP (2axPiiioM OP Txxancx— pi* 
TlSIOX OP Texcbe. etc. 

[3 B. L. R, A. C., 340 
18 W. R, 320 
6V« IJej JcciCiTA—CosirjrrE.vr Corar— 
IlETESCE CorsTS. 

[4RL.R,P.B.,43 

L i*(ro(io» cf ieitHr, 

—X palmdar u not bound to epht up a teunre and 


Sabmakb . . . . 17 W, R, 100 

2 . — " ■ — — Beyitlration cf traaeftr, 
—The pnrthaKrT of the richti and Interctti of a 
cultuator U not bound under a S 7 to notify hli 
purehaie to the lamlndar. hCTTUtcur>pEB PoT 
r 3ICBS00t001)PX PlCX. CUOWPBBT 

[W. R, 1864, Act X, ex 

3, Jiot.rtftttratron of 

Iramtfef—KMvUdg* Ig ranindop..— Mere cog* 
oitanco or eoppoud coguizAnco by the tainindar of 
the fact of a party haring purtbaoM a tenure ii not 
aufficicDltocore the defect of uon>rcgutraltoa of luch 
tojuro ia the unundar’* >ben*U. Sinstci r, Eau 
CooiLiB 2oT . . W. R, 1864, Act X, 88 


[8W.R, 138 




[10W.R,101 


0^ iZe^iefro/tea cf trant- 

fer ef /a/eniiediof# <e»«rrr.— In dticr* 

iDuing whether a tenure i» a pirmancnt trac»fcr> 
able lntcre»t within the meaning ci t. 2d. Bcnga* 
Act VlH of 1&C9, the Uiue* ihoald be *o framed ai 
to faUe diatiactly the quettian whether the U«urtl 
waaaalatcnscdiatooneUtwcea the landlord and the 
raivat. SBUcurscM Sex r. Joxaabuos Pxt • 
tl C. Jh. R, 307 
7,.- ■ '• Jfort^tfjea wAo la* 

olfaiacd /meferwrr.— Itlita the mortpagee of 
B ]«t« oltalfii a fonclciure decree, it li hi* daly 
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BENGAL EEISTT ACT, VIII OP 1869 (X 

OP 1869) — continued, 

under s. 26, Bengal Act VIII of 1869, to have 
his name registered in the lessor’s sherista. Watsou 
V. Gonesh Ch0ndeh Sahoo . 3 C. L. B„ 240 

s, 27 (Act X of 1859, s. 30). • 

See BenqaIi Tenancy Act, soh. Ill, abt. 3. 

[I. L. E., 16 Calc. 741 

!• ,dct I of -1868. — In a suit 

under Bengal Act VIII of 1869 to recover posses- 
sion of land, on the allegation that the plaintiffs 
had a paired a right of occupancy, and had 
been ^spossessed, the Court following the inter- 
pretation of ‘ year’ given in Act I of 1868, 
— JZeM that the computation of the limitation 
must be according to the English calendar. Khasbo 
MANDAB V. PBElEDAi , 

[9 B. L. E„ Ap., 41 : 18 W.B., 403 

2. Suit for illegal. 

execution of rent. — The fact that incidentally the 
genuineness of a kabuliat has to be determined, does 
not make a suit for illegal exaction of rent one not 
determinable under the Bent Act. Kashee Bam v. 
Gunqa Peeshad , . . 2 N. W., 304 

3. Suit for excess rent 

collected under lease, — A suit for excess ' rents 
collected under a lease under which the lessee was, in 
consideration of a certain sum of money, to pay the 
Government revenue, and reimburse himself from the 
remainder of the assets, and which provided for an 
annual measurement and assessment, was held not 
cognizable under the Bent Act as a suit for illegal 
excess of rent. Shobayux Axi v, Bamzan 

[W. E., 1864, Act X, 53 

Pbobtjnomoybe Dossbb V, SooNDEE Cooitaeee 
Debia . . . .2 W. E., Act X, 30 

Mabhbb Chtjhdeb Bidyaeutton V. Taea Soon- 
DBEBB Goopianbe . . 2 W, K., Act X, 92 

Nimionby Singh Deo «. Shaboda Peeshad 
IIOOKEEJEB . . . .16 W. E., 173 

4. ^uit to recover excess 

of rent — A.ct X of 1859> ss, 10 and 23, cl. 2 — 
jSxaction of sum in excess of reai.— Contempora- 
neously with the execution of a pottah, it was verbally 
agreed that the tenant should supply the zamindar 
with a certain quantity of rice, and that a deduction 
should be made from “ihe rent reserved in ^respect 
thereof. The zamindar took proceedings against 
the tenant, under Begulation VIII of 1819, for the 
recovery of the entire amount of rent, notivithstand- 
ing the tenant ^d supplied the rice and was entitled 
to the reduction. The tenant, without contesting 
his liability, or demanding an investigation as to the 
amount due, paid the entire amount. Meld that 
this was not “ an exaction from theraiyat of a sum in 
excess of the rent specified in the pottah” within 
the meaning of s. 10, Act X of 1859 (Ben^l Act 
VIII of lb69, E. 11), and that a suit was not maintain- 
able in respect of it under the Rent Act. Chundbe- 
MONBB ChowdbAin v. Dbbendbbnadth Boy Chow- 
SEY . . . Marsh., 420: 2 Hay, 519 


BENGAL EENTACT, VTIIOP 1809 (X 

OP 185Q)— continued, 

5. Suit against zamindar for 

excess rents collected under zur-i-jpishgi lease . — 
A zamindar, after he had granted a zur-i-peshgi 
lease, collected the rent from the! raiyats. Meld 
that the lessee was entitled to recover from the 
zamindar the amount of rente so received in 
excess of the rent due under the lease, and that a 
suit to recover such excess was properly instituted 
under the Bent Act. Bampebshad Voqut v. Bah- 
TOHxri Singh .... Marsh., 665 

6. Suit to contest notice 

of enhancement, — A suit under s. 14, Act X of 
1859 (s. 15, Bengal Act VIII of 1869), to contest a 
notice of enhancement is properly instituted imder 
the Rent Act, though queers whether it is a suit for 
illegal exaction of rent. Soeoop Chitndeb Pato r. 
Dheup de DoHBAii . . . 1 "W. E., 72 

7. Suit bg sub-lessee to re- 

cover from lessor mdlikana which he tvas com- 
pelled to pay. — A siiit brought by a sub-lessee to 
recover from his lessor the amount of malikana which 
he was compelled to pay, and which was properly 
payable by his lessor, is not one for illegal exaction 
of rent, and should not bo brought under the Bent 
Act. Taesanah V. Kadhaeey Lal . 6 N. W., 1 

8. Suit for rent illegally 

exacted, — Plaintiff took from defendant a lease 
of a certain quantity of land at a stipulated rate. 
Finding, however, that the land fell short of the quan- 
tity specified in the lease, and that defendant not- 
withstanding realized the full rent from him, he 
obtained a decree for abatement under Act X of 1859. 
The present suit was brought for the excess rent 
levied from plaintiff between the date of taking 
possession and of the Act X decree. Meld that, if 
the suit did lie at all, it would be a suit for an illegal 
exaction of rent, and should be brought under the 
Bent Act. Svbbo Chundbe Doss v. Woomanund 
Boy . . . ' • • • N "W". B., 412 

9. Suit to recover money de- 

posited to pay rents, — A suit to recover money 
deposited with the defendants to be applied in pay- 
ment of rents (the deposit having been unsuccessfully 
pleaded in a suit for rent) should not be brought 
under the Bent Act. Dabeb Golah Singh v. 
Chtjndeb Kawt Mookebjbb . . 3 W. E,, 109 

. 10. ^ ^ — Suit for money paid in 

excess of road cess — Limitation Act (MV of 
ISTT'J, sch. II, art. 96, — In a suit to recover money 
alleged to have been paid by the plaintiffs to the de- 
fendants in excess of the sum demandable by the 
latter from the former on account of road cess, — 
Meld (reversing the decisions of the Courts below) 
that the suit was governed, not by the special law of 
limitation contained in s. 27, Bengal Act VIII of 
1869, but by art. 96, sch. II of the Limitation Act, XV 
of 1877. Mathuba Nath Kundu v. Stbed 

[I. L. B., 12 Calc., 633 

11. Suit for abatement of 

rent — Land, LilUviation of, — A suit for abate- 
ment of jumma and refund of excess rents paid on 
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BENGAI. BENT ACT, VraOP 1860 (X 
OE 1850)— con/iiiwc^. 

account of dilu^iatcU land* U cogniuUo under tl>« 
Hent Act. Bisby r. AbdoOl All 

[W. B., 1864. Act N, 64 

12. — for alattatat of 

rtiU.—9‘0 isa suit for abatement of rent by a pat* 
uidar MiK a^BOl)l^BS Uossee r. KnnTOit 
Cii:7VX>EB Obosb . > 2 W. B., Act X, 47 

I’SOSBBOUOTEE DOStEE t. SOOXSVB COOUIBEE 

Dedi* . . .2W. B.,ActX,30 

13. . Suit for of 


ground of the erroneous description ought to b« 
brought under the Itrnt Act. A'EEXMoyBr SiKOa 
Deo r. Gobdos Stvani 1: Co, 

[1 Ind. Jur., N. 8., 350 
6 W. n.. 162 

14 , — _ Sn\t for aUUnttU of 


BENGAL BENT ACT, VIII OF 1869 (X 
OF 1859}~co»(niued, 

18. iS«i< for tjtelmtui.— 

Suit for ejectment cannot bo brought under tho 
Bent Act in the foUomsg eairs:— 

Sait for diipouession between raiyaU. 

MozoosirtB f. Bubisbit Boubdc 

[W.E.,ia04, ActX, 60 
KiUY Boss Bi^teejee r. BoiotutiE Boss 

CW.B., 1864, ActX, 61 
Obqok Cqcsy Kewoee r. SnuizsiirB Bigdib 
IIW.B.,101 

hfoDHoo Soosnr CarcsEBBcrrr r. Keren 

Btwei I W. E., 108 

BneoaoBeTTr Cnesv Nooeebjee r. llenosro* 
nun ilooEEBJEi . . 3 W. B,, Act X, 66 

Teelcce CueKDEB Osvrai r. GoescBcmiR 
soana . . 2 W. B., Act X, 100 

10. ■ Salt for ejectment of a 

raiyat who. the pUmtilf alleges, posteues no right 
of ceeoioncy. BessEE Doss e. llntvaTr Sisau 
[4 N. W.. 60 

20. — Suit where the tenant Ss 

a mere tcDaDt>at>wilX Coos BrEso r Cnoo.'croo 
Lau 1 Affra, Bav., 70 



[20 W. It., 34T 


to a share of the rent, is not a suit for sbatemeot 
under Bengal Act Vlll of 1&C3, and tberilure not 
subject to the rule of limitaik/o prescribed by a 27 of 
tliat Act Cua5D Most Bast r. LoEEXarn 
CnaiTEiui . . . .OC.L.B., 404 



s * ••■•II 

as* 'as 

4 I 'll s ' 


liaraBaM Bor 

[3 B. L. B., Ap., 28: U W. B., 371 


2S1 • Suit for Boueuton tf 

laui.—tsor should a suit by a landiord to recoTcr 
possessioD of land fronaraiyatwhohadensed to pay 
rents, but whom the landlord had otsiltcd to sue 
when be first ecsied payment, and set up an adrcTH 
title. SniB PEjuaan CBecEEBBerrE r. Ifenser 
Monex CnrcEEBBenr 

CW.B.,1864.ActX|80 
See eoatro, Uua KunoBZi Baist r, Ueso Gobuto 
S naiii . . . . e W. B., Act X, OS 



10. - Sjttiiutul, Suit for.— A 

suit by a ixilrddiir to rtcorcr hlias pcssesuon of 
land sgidnst a tenant wh^i has add Lis rights and 
iniiresis to * I Idrd \*Tir may iio brought uwlrr the 
Bent Act Kboxb Moxee Domie r. CnexPZB 
Koouan Hot . . . BW.B^ ActX, 76 


Ubg brought under the Bent Act MareEcnriB 
Doisxi r. Uauannex Boii 6 W. II.. Act X»00 


Av ■. S .• ilia 

[IW.B.,233 

24. Suit for peirmiea 

ogatuti ailrsrit Irtip^isrr wto $tli tp a rrmsearat 
reiyets teaarr.— Kor is a suit which Is brought to 
rrcoTcr poiscssica of lands with meine profits from 
cne who Is alhgnl to be la praaisIoQ at a ttHpaaser, 
tutwllhsiandisg the defesee set up U that b mpeet 
of part of the land the defendant Las a pennanest 
t^iall tenurr. Haut Narn Das r. Aswrr Au 

[6 B. L.B., Ap., U8: IS W. B., 171 
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Bengal bent act, viiior leoarx 

OF 

25, — lYuiV /o)' poji«!4i »oi» 

iijdiiul — WhiTO pliiir.lift ntlr^cd that 

dtfiiulvijt 'va» a Iri'ajujjtri mul ijii the t;r.)iuul of 
ll'.at trul'a?« Mlul fer P’. i-mjii.M, the aiiit ahoiihl n>.t 
Iw Wcniuht uiiilcr the Utat Act, Noiii.'f Cilt'souu 
llov CitbwiaiKV c. t‘iiO\vA:f!:i; I’lnuiian DoaS 

i:W.B.,18Q4, Act X. 52 


(5oai:;i) CursDEU JfO40out).\u r, Uisiusiajinji;): 

llOaSKU 2 AV. B,, 6 

UAttits: M.twuca UataiUJi:!; r. Jov Ktaiic.v Aloo- 
KiauaiJ .... -i AV. B,, Act X, 10 

o0^ — „ fjiii (itii/ttl , — A 

mit by a i-uamiUr to cjicl a r-iijat who h< Wa on 
aitir the pi tied of hi* It.iso i» not cv^aliaiita wmUr 
the lUat Act, .S.ti'.tT Ati r. SA»ArrrM.i:JA 

[3 D. L. B., Ap.. 101 ; 12 AV. B., 37 

27. — ; <Yin7 iy,5i';;jt teJin/tne 

p/ friiwcc.— Ncr is a suit for iioascidoii a^ainat an 
iccupaiil by transfer, ’.vliyiu the latulh.rd decA not 
ricvenUe as his tenant. T.UiAiio.'Jun-DOsSt:!; c, Uiu- 
uitsacu MoiOoviUAU . , . 1 A7. B., 80 


28, — - — — »Yuif j'or fjittment anil 

pei»CJciun/oryc//£iVHi'<> o/ iciijr,— Nor a suit by 
a j'lxijiriel-or for i>oi*c 36 iou and cjwtim'nt of the 
lisjtc, oiithe alUvatitjU that, by_ caiicclincnl of his 
Ic.vsc, the Kiaec, after luviii;" resigned his luiso, has 
forcibly taken iK'sAessieu of the demised inroperty. 
Kmmioou.wi KttAS c. Au 

[1 Agra, Bov., 28 


20, 


A'liff ybr 
o/ fciiire,- 


I'jeei'ditnf /ar 
Unless it be 


JarfciUiris i.y (ramj'cr .y — ,, 

jiruvcd that by express coutr.vct or Leal custom 
an alituatien by the tenant by way of sale or mort- 
gage renders the bedding liable to be forfeitvei, a suit 
for ejectment on such ground should not bc'brouglit 
under the iUut Aet, but the renu-dy of the iamimhir 
is by suit to have the tr.uisaction set aside. ItAst- 
DVAi V. Ja:<kuv Donsv . . ,3 Agrn, 274 

Nctuoo r. Das Sou-w . . 3 Agra, 370 

liiAAl BVKSU f. Uooa Ail . 3 Agro, Bov,, 8 

20. — — ‘Yuif ybr rjeclment Jar 

forfeitari bj (ratn/er of ienure,—A suit for 
oitetment agaiiist tenants who ore alleged to Live 
illegally alienated their tenant rights cannot bo 
brought under tho llcut Aet against the vendor 
because ho is alleged to bo out of possession, nor 
against tho veudoo because ho is not the plamtifTs 
temant. Cunuiuir diuii c. Isbueb 
NAUAU f Sinou . • . 4 N. A7., 176 

3L — A'm'f far ejectment for 

nonpayment of arrears of re;if.— Where a lessor 
sued to eject the lessees for non-payuieut of arrears of 
rout, and to tho amount claimed joined a claim for 
arrears duo at tho commeucement of tho leases, tho 
latter claim being based on a stipulation contained in 
tho leases that tho lessees would pay such arrears, or 
on failuro would pay tho expenses of tho servants of 
tho lessors who might ba aout to realize such arrears, 
— JETeW that tho claim was not oao eognizablo under 
tho Bont Act. GUiABI SiSGH v. Kai NOBlIAi 
CaBKO 6N. W„S42 


I BENGAL BENT ACT, AHII OF 1860 (X 
i OF 1850) — confiniied, 

! ^02, - --j - Unit Jor ejectment — Act 

A oj iS;73, j. 30 . — In 1857 tho plaintiff gave 
a Ii.'Hi! of a garden b) defendant, who agreed to 
plant, witliin Uvo yean from the date thereof, 2,000 
I lutel-imt trees. _ Thu defeudant failed to do so. In 
lSt>7 the ptaintiif lirought the jire’Seiit suit for eject- 
ment on account (4 the breach of tho contract entered 
into by tiie defimknt. Jldd tliat by s. 30, Act X of 
18.'0, tlie suit Was barred by limitation. Kau 
Kauai, .M.ut'itoAti r. .Sum Scuai SvKon 

[3 2J. L. B., Ap., 47 •. 11 AV, B., 462 

33. AinV to eject for breach 

if Coat raci- Act A' of ISo'J, s. 30.— Held, that 
a ;iuil t ) eject a cuitivater for a breach of cou- 
tiact by, planting a bagli must bo brought within one 
year, under s. 30 of Aet .X of 1852, from tho elite of 
the lir.it accruing of Uie cause of action. IlvuAtor- 
oOLLtu r. Tui'VC/.aooi, lIoosjtDi lAgrfl, Bov., 67 

34. — - Breach oJ' contract in 

ji/nntinj trees on land [et J'or ayricullural 
purposes. — S. 27 of Ihugal .let A'lll of 1SC9 only 
relates to such suiU us Could bo brought either by thu 
landlord or tenant under Act X of 1839, and w61 not 
apply to an alternative claim, put forward in a suit 
f..r ejectment, to eumpA tho defendant to remove 
trees from certain lauds Ic.ascd to him for agricultural 
puriKSes. -Art. 120 of ich. II of Act XV of 1877 is 
applicable to such claims. Gtrassil Do33 c. 
Go’DOCii Kooum 

[L L. B., 0 Calc., 147 : 13 C. L. E., 418 

05, ^iiit to eject rahjat for 

inalcinj a icell — Act X of 1330, s. 30, — lleld that 
the limiiatiun of one year under s. 30, Act X of 1859, 
in a suit by a landlord to eject a cultivator for 
sinking a well, should be computed from tho date 
when the buililing of tho well has assumed such a 
fenu that there can bo no doubt of tho purpose for 
which it was intended. llEnnA ICoobee e. X'ooB 
Au . . . . . SAgra, Bow, 1 

30. Suit for possession after 

refusal to yica possession under award in arbifra- 
(iQ „. — Wliere the jiarties agvoo to refer the question 
of title to arbitration, and tho award being adverse 
to the defendant ha refuses to give up possession, a 
new cause of action, arises, and one of a different 
character from any mentioned in Bengal Act VIII of 
1859, s. 27. Baa Nabais Boe r, Modboo Soodbs ' 
AIookebjee . . . . 20 AV. R., 19 

37. Suit io cancel tease and for 

arrears of rent . — A suit to cancel a lease for breach, 
of tho couditious and for arrears of rent 'should be 
brought uuder the Bout Act. Beeabee CooJt^ 
bee c. Soonacs Sixau . 2 W, K., Act X, 12 

BAAiCiicifBEB Dbii ' r. Dm Dayae. Poeama- 
kick . . . .2 AV. B., Act X, 16 

38. Suit to set aside lease— 

Aot X of 1S30, s. 23, cl, 5.— A suit to set aside a 
lease os null and void is not cognizablo under, the 
Bent Act, oven though plaintiff mentions that a 
balance of rent is duo by defendant. Tajeh Maho- 
hedPubbban e. Jooendbo UebBoykbx 

[8 AV. E,, 868 



C ) 


DIG^T Ot CASeS. 


( 75* ) 


BENGAL BENT AC!T, VIH Op 1660 (X 

OP 1850)— C6n<iiiu«/. 

39. Suti to catieil zur-ujtttlst 

Uqii , — A lait to cuiccl & zur.i.pr«ligi, by vluch tbe 
kiMe was to rccd' e the uiafract as iatercat for ^ 
adTauec. and to repay the principal by tho rcDt-re« 
served, it of tbe nature of au uiufructuary mortgage, 
and as sueb cannot be brougUt under the Bent Act. 
UCTT02( SlSOB r. GB£E91UBEB LaU 

[a W. B.. 310 

ILUioiiEo AU r. Batosq Dao ICasaib Sn^cn 

p,W,B..63 

40. daif fo rt/tot»Jrom 


BENGAL BENT ACT, vm OP 1869 (X 
OP 1859)— eoHtiHwd. 

possessory action. Kistasi^Se r. KaUe Pebshad 

Doss CDOwojisr . . . 31 W, B., 63 

ScuoO PsBsHAO r. KisnEx Bawtt 

laiWoB^BU 

Bsojo EisnoB Basuit r. Basbi Mt^xnri. 

[31 W. a., 251, 

A8iu;r Suran r. AbudOsdees 

[23 Vr. a, 460 

BasuOt McssiX r. Uax Scnceh Mryprt 

[2 a L. B.. 4 

44. /«r posiessioa— 


41. — ; Suit tektr* l*ait i* alleged 

to be /oryed..— Kor wbero tbe IcMO it said to m a 
forccry. MAUUOob Lusneps r. X'asaii Koasr 

[Karsb., 490 

43. — . .-..I. Suit fot poiuuioa ajler 


posicasory acUuui agaiMt (be person cnblled to 
teedra tba rent, and not to salts In winch the 
pl^ntiS Kti out his title and seeks to hare hu right 
declared and possesiiaagircahunlapunuanceofthat 
title. OoOEOOfiois BoT r. BauttAiuu Utmiu 
QOOEOOOOtS BOK c. BtSUTOO CUCBK Duotta* 
CilAUM . . B. la B.. Sup. Vok, 033 

[3 InA Jtir., N, S., Ua*. TW. tt, 180 
SEAM ifnrsci c. hrsToo Cncj®Ea Bor 

[7 W. IL. 450 

O 0 >oa OoDUio UoT r. Kaea CUA:(n &cbua 
OiyoooAT .... QOW.B.,455 

Laluce Sauoo r. BnrawAx Doss 

[8 W, B,, 337 

Coatra, aooEoo CBcny CooXas r. KBExrEa 
XToflCJrBor . . W. B, 1864, Act X, 79 

and in PcPDOUBB Deo r. OsnoTUu SIXOB 

CW.B., 1804, Act X 90 

it was brld that a suit to try wbetber tbo tenant bad 
been rightly cilcted was properly tried onihr tbo 
Bent Act. 


* f ■*' f?e/» 23^ 

■ ■ - % PiUl 

S., 1S9, 
. ef 1853, 

s. tl3> it was belli that tbo lame words in Bengal 
Act VIII of I8<}3, a. 27, described only posKa* 
►.ry actions agaiml pcrsuui entitled to Kcil»e r*nt, 
and net loits letting out title, and aec^g to lave 
right declared and posscstlon given In pursuance 
tberoufi and ttiat consoincnUy tbo Umitatira pre* 
scribed by w 77 applies only to simple eases of 


tioQ under s. 27 of Bengal Act Vill of ISCJ. That 
section only applies to easel where tbs rdaliou of 
laudlord and tcuant exists, and cannot bo pleaded 
in bar by a dcfoiduit who does not admit that stich 
relation .has existed. Kuausupb hSABA r. hn:. 
tilBASB ErVUCCAB 

[L L. B., 7 Cale., 443 : 9 C. L. B... 137 
46. I— — ' — - — Suit fvt poiscme* ajltr 
Veeimeaf.— NVhnj the dkpnte Vtw Wk the pirtUs 
WM wlxihcr tbs ptainiius, who, by thcmscUcs 
and their aneritors, had long held the land in 
dispute, could be lawfully ihip^sstsaed by Uie deftn* 
daot, who clAlmcd it UDikr a pottih recently grantol 
by the sAmbdar/— JTebf thu the matter was not 
one for adjodicatloa under tbo Bent Act, not being a 
^ucstMO between landlord and tenant. Asa Euav 
r. Kuau Boossdssb Dosses 

[W. B., 1864, Act X 17 

^otzizn UosiiEf r. Ti'fsoonrs <Vu Kaay 

[W. B,1S64. Act X 69 

UrsrBoonx£» r. Assrx Au 

L3W. n. Act X 77 

4A — Stil bg perciaitr 

aga>net reijrair end laMiador.— A suit by the pur* 
c^ser of a mokurari tenure againit the raiyats and 
the aesuodar for ille^l ibrp.iKssion and fur tatab* 
liilung permanent title to the property sboutd not bo 
brought under tbo Beet Act. b'oBSO Doqeoa 
Dabsbt. Kuzaaeesei DcssBi , XVr. Ih,4d 
EayAti dfoALAii t. DAsyara Bor 

PW.B., Act X 101 

OouA&aca Uucr r. Mahoues LtrrExr 

IIW.B.,220 

Oocoon PEunAo r. UuisnrR KituonE 

SOOB . . . W. X 1364, Act X 4 

I 47. ■ Saif /vr eaeJlfMatioiKf 

Itllt oaa poiresrica.— A suit fur coL^mallun il 
the p l ai n t i i T i title end i> .ssvuioa as sbikml talukbdar 
[ under the defendast u net cc^XaUe nuder the 
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Jiosjcijiui* ^'1 .'^ a U'UUVC llirroo Uii 

r ::;bo..« 6 .ooi 

““ "' 2^ 'S ■ 

'iO- '~~7nilf. <•* ^*''‘‘“‘‘V.r^\i\i! tenure i';*i ! 

(fccJiirniiou .n.nnii'"-"^ Y'\v\ul "in V'^^'’^ i 
tnA osm^-'bk urrdcr^^^^^^^, ^,,„CCK 

50 ,77,, ";n!6'VW' 

111 entry oi 


Li ivw-*-' - . 

S I;-t. 1804. Act X. 64 

:llutt.cr«u.lc.rcoV^ 7 _,^ it k l^twco> 
cUnrnise; " i, 'vi cover prjjsi'f!>'J' j^oo;n) r. 

temmt, the buA t jicmooui^At ^ ^2 

iiuitcr thu ‘V ,.qh\u • • AIoeisek 

S.«i:r.uci.i>u.. i5aoOBE>^_^_^24 

UlfUlT Jii _ . . i 

DOidia: • • ;rrcriula’‘‘y 


!SGy.-‘ 7 ;i;wnnner 7 hidi« 


r.Wr'"''’-'*'’ IVr'v'^l'f ‘•'''^ the Ikut Ac 

o/aCUliVUUE U. [W.B- >'r 

Suit jur gf trteo 

61 . r^TATTe 4 '"”’^ "g 7 a i>utt for the 

■'“tr X ”•/ V. , ',',,-j{ 5 ,; vw»iar.«“./S 


• <0 o i-A »uit for tuc 

Lccturatku of t ' “ jiain tre«> pcraon uluBs 

„ tt»o P'-^-^^'l^ iwro ii'ly n hUl of « 

jiluato ou tu tjio under ttic it _ ^ AgiC* 

llic A 56 CC-°°^^ . . -^ po u 

SlSrMK’tf w. '>»"■“* tVa.^, 

not come ^v^ll ^ . • ^j. 

IdxssEii • s^^it hy cauf 


o \ 


s.;»oS 

xSs7>£gBsH!lSi 

auction scik “ ,t to sue under t to admit hvm 
action for ‘the zemindar’s rtf - tn-ought 
of lS60.nro_=eon ti holding ; .nuC ;‘ . 5 it, winch 
intopossenon of date ot ,,nnndar. 

ivithin one > Y' ,Ja iUegal cicctmeut enactment. 


‘‘‘1 \\\s UOUlurj, vo£U 5 ii> ^Viuv« 

. from the lete Qi the zamindar, 

" >— • ’"7X an ‘dirgnUlcetment y^^^^ ,aactmcnt. 

'■ « *1 7 .i# 


S,,ll tj ""J.SLniota'*- 

liii-t^ ’, . the zamindiir. uu^ I’EnsnA® ®' 

Provided he^.^'-,^ tiia tenure. H ^ ^gj-a, 2*..5 

'^SuUlU 

^cithynkhhn^^ M7^.:B.,ActX.5 

'■S • 

n St-i^-^^aSSu 

.y SIS'?- 

00- '^,r7mindar sold a “^^self. ‘i77,ttle“ 

»“8 W.B.. V 1 “• 
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£“ W-rfiSrrsrs 1 

66 , — TXTmef.— 'I'lc electing Com ' 

f-ic-- 

Stiffs 
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DIGEST OP CASES. 


( 758 ) 


BENOAI. HENT ACT, Vltl OP 1869 (X 
OP 1859)— coRtiniieJ. 

tcnimt «itli a right of occupancy, illegally ejected 
by the zamlndar. Hilh or ivithunt the atnatance of 
tho Collector. BAic BncJts BncKCt t. Ketatb 
IUm CnowiiBiiy . . 6 W. R, Act X, 21 

TiBisiTn BnrTTacius 4 EE c. Osnor Cims 

Haidas .... 7'W.B.,471 


tl Agra. 212 


never ha\uig been in po»»cs»iou, ho ckuni aj heir by 
Hindu law to euccccd to the occupancy right, he 
«hould not. rsa Kooua c. Usreii Bjxbb Si^ob 

C2N.W.,86 

87. 5'#<< Jy ramimfor to 

tttahUih All rxgKl atHHit tna^fttdar and for 
PMieiiion—Acj X of lSs$, i. 23, tl. 6.~Uet<l 
tint the Bent Act, Nshlch refeta to «uiU to rceoecr 
oceupaney In any land, faun, or tenure from which 
a raiyat, farmer, or tenant haa been illegally elected 
by a peraen CBlaI<.'d to receive the rent, dJea net 
apply to a anit brought hy a tamindar asaimi a 
luaafredar to catabhth hia right aa anch, and to 
rcuoicr poaaeaalon and lualiUna allowance aceund to 
him at the timo of aetllcacnt. Kinua Moom* r. 

Kigujti . . . 2 Agro, PtU.iea 

6& — A»w.fa. 


one year from tho ejectment. Coluoles y 
KootoSBOoiLiu SBCiB . X Ifc R, 4 Cola, 627 

00 . to Tteour poiitt- 

iioa ofltr vtc^owat.— tSTicro a raijat, having * 
mere right of occupancy ia certain land, hat boco 
wrongfully dupoaKtacd hy the umladar. hia anit tn 


IL 1a R, 6 Calc., 240; 4 C. R, 443 
70. ““ PeiiaifioH aitier 

MorOdye—XesHorii nad U%nut— 
XtMiiaHen.-'W'hcre the iilalutiCt claimed a right 
to enjoy pjaK-aalon of certain land for a tint of 
Jcara on the footing of a mortgage tra&iMtion (anr. 
hpeahgl). it haileg been a part of hia Cetlml with 


vni OF 1809 (X 

op 1858)-— Continued. ' 

themortgagor-dcfcndaLtaihalheahonlJ repay him. 

kU the money advanced by taUng the rent ttMrvcd 
on the inr-i-pc»hgi Icaae during ita pendency,— fffM 
that tho relation U.t»ctn the punict wsa ilTcrent 
from that of UnJIcnl and tenant conUmnlatcd <n 
Heniral Act VIII of ISCO, a. 27. and that the anU 
could not be goicmcd by tho lumUti^n preacrihed 
in that law. Basuo Derr llov v. Fekoo Bor 

PO W. R, IQO 
•• ■■■' . »i,v 


ejected hy the penon entitled to rccdi e tho rent of 
the land or tenure. Bar Coouaa Sinou r naj. 
DCiaEE Kooeb . W. R, 1864, Aot ^ iQS 
Lccceb P&su DiBBa r. JccconniBi Dissa 

taW.R, ActX,8 

UoaatiKEK Pbastm r. Bent* Kiiavrit 

tSW.R, Act^l4 
Dedbim Dosst r. SniriL KABESGnt. Xtttu. 
DEB Sss r. IXaBaxrss Soobeb 

[W. R, 1864, Act X, 10 

GoBun> Mo:4t e. Bdeksbo Kiiuobb Cuow. 

X6 W. R, 18 

72. — Suxl aijatnti ijaradnr— 

Xtt A of IS59. 1 SO —A amt on the groond of Hla* 
gal ejeetment can be hrouglit where the defendant 
lathe ijaradar cnlitlcJ (otho renta OobixoMovcb 
- BiJESKBo Kunns* CuownnBT . 15 W. R, 19 
S«4 Baojo Moucx Db Sibcib r. Bxyoc 

C7aL.R,l4l 

•-a-cAM under a 27. Bengal Act Vllt of lSC9. 
where U*aa held that “ptrioa entitled to rwclrc 
the rent” lacaDi “all the pereona” If tberc arc 
more than one; and when tho auit waa brought 
aeainat one ijaradar oMy out of aevet^, it waa b'cld 
that tho aection would not apply. 

73 ! ;• . " 


tgwarda cjc-cting tho tenanta, either pcnonally or by 
hia aervanU, or by joining with th^who actnally 
ejected them. dovCtsaBV Mooexbju r, Jbfn>o<> 

•ooowKctiiaa . W.R, 1801, Act X, OO 

WuB c. Uebo Car5bC2 cuana 

C6 W. R, Act X. 00 
Aitiao Au Kojis r. OuouM Utseb Koax 

[1W.R.313 

MobuooaoofiCx CaECKESsrrtT e. Xerru Bawai. 

(IW'.R.lfJrt 


wardt ignore, ho ia not'ia a pca.lwn to**aa^p'a 
aiweial plea of lnutation nadcr the Bent Law 
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80. ?}• ior Vecovcvy 

iMi „i. 6, “f/'^ppUes to a Jaud assize J 

l859>s-^l’eRent oj V for a loa^ 

c 3 d oi to ex^o’V ot ^ secoiity ^gEiiEB 

S *0 i CooB^s B,., Act X, 

tied to '^fl^A, f ® ^ottab oi^ loto* 


-^i®“'’ro£a>^^:Cdto ' 
tU<^ f er'‘6'-^^’ utefa “tbeveS^t^® 

- ?;iteEtg|rSa W.J'^^^.aiyat ^Et. 

tneve . da 4 e£aBdaEt A.ct. _ 

itf S.1 ^ss»s«"^,s.* 

’"’fis=ifJ4Si& 

^eti Ss^ - Possessio^^-Ti 

"VntS? "S 

Uengat ^.possesswo "^j-„aant 

bis titte, t^^^’ ^00 T>oesf oP ^ ^,, i 

J“i’ 

V. ® I. 1^- ®-;Jed 9 CaiE'> 4-i^ 

— rcnossessto”' ^,Yliere a 

auViston^ W « ?7.atioa o* 
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DIGEST OF CASES. 


( rc2 ) 


BENGAL BENT ACT, VHl OE 1889 (X 
OE 1850)— trcn/inu^d. 

tho plaintiS’i title it not taOlcicnt to prevent the 
application of tbe limitation pictenbed b; a. 27 of 
Bengal Act VIII (f 1BG9. Dharjoltillii Clottdma 
V. CAumroo JfunJul, S3 IFl 12 , S17, dittuigniilicd. 
Iiuii Dcesii JlFSDn, r. Uojiix lIcsLm 

[L li. B., e Cole., 280 


85. - 


- .Salt po**tttio» ( 


fitt, brought agalntt a tbareholdcr of tb« (aloLb in 
Mlilch the Undi are litnatcd.* a fomer talnblidar, 
ikCd certain raljati who paid rent U the firtt defendant, 
la nut a lult to rccorer the ocenpaoer of the land 
from «Ui<b tbe plainliU bat been ilirgallf (jeeted 
bj the pcrion entitled to reedro tbe rent, «ilbin tbe 
smnlnj; of a. 27 of Uengal Act VIII of 1 $C 9 , and it 
not goTcmcd by the limitation provided by that 
trctlon. AeiujooLUs f. Rauouo'ib Dartti* 
ciusJSB . . . L L. B, 1 Cole., 325 

87. — ' Queftioit of Utle—Lini' 

fotiOM.— In a toit to recover prMctaioti of certain 


(410 year frum Uio fate of tbe diipi itcuion. Jhtd 
(bat tbe fuit Ineulrcd a quciticq of title, and that 
tbe limitation (f a jeer prnenUd by t. 27 (f the 
Kent Art, tbcrcfirr, did nut apph. Tasuzcrnis 
Mmini r. llTEO ^'arH rat . OC. lkB.,253 




alirgeu tbat oe vaa tLo iiuldrr tf a id 
difdidantby nbcmhe bad born forritiy d.*p(ttriMd, 
acdiurdfcrdceUralUncf bitUOe and furrcrtrralun 
to tuatcttlcn I and tbr difcndant did net qantionlbe 
pltlaliil’a tmnrc, nor hit original title, but deturd 
tbe ftrcible difjxatrtucii, and alleged that the 


BENGAL BENT ACT, VUI OF 1869 (X 
OE 1859)— eonfiflued. 

plaintiff had rtlinquithcd the land,— JTe/d that tbe 
tait wae nut one to try a qaertiun uf title, 
but u-atgoTtraed by the une ycar'e period oflimlta* 
tion la-f icnbed by a. 27. Bengal Act VIII cf 1SC9, 
Jowardau Aehatyn v. Uaradint AcAantt, H. L. 
R, Sup. VoU lOSO 9 JT. R, 513, *nd Taum 
Buktk J/oni/uI T, lloinin iloudut, I Z. R., 9 Cale., 
SnO, approved. Skixitii BiiiTTicniBJt r. Rii 
Rails Db . . L L. B, 12 Cola, 600 


80. ■ 


■ Xi'mt^atioa— fui/ 


jieetetties— Quet/foN of fi/fe.— viiiere tiio 
tiff alleged that bo u-at tbe_ bolder of a jute ondcr 


tbe date of tbe canto of action. Anna/* RA^allatAatyi 
t. Ram Ratan De, I. L.S., U Cal, BOS, ditttn. 
guitbtd. Disifin Au r. AlTii JlotlXS 

[L L. B., 14 Calc., 624 

90. ll'rouaful dirtreiai— 

Aaif for ifenrreet— .ief X tf IS39, t, 143 —A luit 
fur rteovery of damagrt, bj natoa tfurongful die- 
traint. Ii eogniiallo undrr a 143 of the Rent Act, 
Xof J8W, a W (Bengal ActVlUtf 18C9). Rijt 
Ciu»Bi Cnoivrkr r. SniL Paiiio 

(3 B. L. B, Ap., 74 : U W. B, 630 
Sanrenoosatn Baseweb r. Tabimb Cur** 
. . OW.B, ActX.33 

' “ ITronirful (firtraiaf— ^frt 
X of 1S59, tt ISO, 143. and 323, — A ibttraincrl the 
paddy uf R, alleging that it bdongej to C, wlu> aat 
Xa ral>tt. It vat funnd that tbire wat iiorrUtlLU 
of Ucdlxnl and tenant between A and R, and tliat 
C wu acting in rcllation with A R attempted, 
under a 13!>, Act X cf lSv3. to get pcu<aAcn 
eit the (lutralned paddy from D and X. («i wLcie 
ruttodv it had Uen made over ondrr a 118 of Art X 
cf UCT ' •• . ' I , 

agmtt ■ ■ ■ ■ I 

auit wai ■ ■ ■ , ■ 

•'ctX.* 1 I... . 

waa rcguiratic under the Rtof Act. All tuift wLIcli 
are tprrially iroiWtd for by Act X cf 1819, and 
which ariie cut of the rieTrite cf the pewtr of 
dutmist, or rot of any artt dune ncdiT eolenrtf the 
rxertiucf the tald pt-wrr.are wnhin the proritifniof 
a 23 of that Art. JOT Lau Sascit c. llBoeovArn 
PArLCaownnBi . . . 9W. ^163 

02. ' Wrotjful Jiilrat»f~Sa^ 

fordenfOit Ij uuder-ltuuut.—X wit f(r ducte,* 
fee an iUrgal dirtract c^n as undcr-ienaat uni 
bat paid Lit rest, fug rent dui frrsi Lie letirr tr 
to|><nor Undh rd. llet snj^ tbe Rert Art. 

Aiiir, XrysATA . irartk, 264 : 3 B*.vv 
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( 7C5 ) 


digest ot cases. 


( :w ) 


BENGAL RElfT ACT, VlH OP 1869 (X 
OP 1859)— ecnttnvftf. 

nai bronglit witltm three yem trom the pu tinj; of 
Act X of 18E19, fur tirrean of rent of ISCO to 1SC9, 
and three muntlii of ISCO.— J7e/<2 that the anlt »aa 
nut harred by limitation under i. 33, anil that the 
claim for the ancar* of vihich w* due 
till 13C7, Mai in time, though tliat nai a pcnoil 
preceding the {'aiamg of the Act. MlsnitnrsSB 
Dosses r Rau SiOcs SI^au 

[W, R, 1864, Act X. 69 


BENGAL BENT ACT, VlH OP 1809 <X 
OP 1859)-~-eon<taved. 



waa held to W hatred by s. 33. Act X of 1539> 
IlrszB Eunoss Oqosb r. KoaionnezB Ravr 
BaVEBJEs . . • .10 W, R, 41 


end of tlio month of Jeyt of the I'uili orWillayali 
year fornhieh tuch rent nat claimed. JoruoasB 
DatEE r. IIcsBo:taTii Rot 

[aw. R, Act X. 61 

Sfe UrBBOsiTn Rot t. Goonoo Doss Biswas 
[D W. R. Act X, 10 


w A CaW.R, Act X, 83 

a. Ml X 0/ *. 53— 

Suii/or arrtart of rea/r— Act X of 1630 doet not 


rent. Doonoa Doss CnaTisBJES r. Kositc Mooc^ 
Gnosai, .... 0 W. R, Act X. 09 

0. jiei Xof JSJ5. *. 5?— 5.1/ 

far arrtart of re"/. — S. 33, Act X of 1830, docs not 
anlhorite the iwovery o! only thico years' rent, bat 
rcqnires luiti fur the recovery of rents to be b«ti> 
tntfd within three years from the end of the Bengali 
or Fasll year, as the rase may he. Oossio UirCB 
NiBaix POOBEB r. ABTxrr LiLl. n/«is Banoo 


Jiy 7W.R,301 

10. Aet X tf 1S5!>, 33— 


5«i/ fur arrtar$ of rr*/— Under s. 33, Art X 
of 1830, the rent of any portion of one year (1273) te 
recuverahle at aiw time up to the last davof tbethird 
year (127C) atf^ he eloie. BiBrxr Rair Bor r. 
SnrxrooMssa Btacu . . lOW. R, 623 

U. - — .. .. Auard of tfasMyee 

formtr e.i/— Cu.je of oe/io.,— ttliero rente are mt 
sued for within three j cats ftom the end of the year 
for which they are alleged to be due. the fart tliat 
daaagea were awarded against the plaintiS in a for, 
mer suit fi r not irfvwg receii’ts f. r that year will ikA 
create a cause rf aetiou. Ilrso I’stinaD Ror 
CuowpBT r. Wooxa Taia Deseb 

[16 W. n, 104 


P6 B. L. R, 60 : 23 "W. R, 163 


-a.. ■ 

claimed. Qtasscorr v Baicsvirsn Moocst 
Mospn . , . 25 W, R, 881 


ti ll 

t_. f 1 1.. a. .1. . a I . 1 ■ 

to which %. S9 of Bensal Act VUI of ISC9 tp> 
pliee. KtsusysmT Miioaix r. Roanta 

(10 XT. R,2a7 


W, " ■' Stxt fir arrrare of 

X/ro/lS53, a I, tt. t8—Proform<i 
i/</«»J.b/<— A im/a/io".— The plalntUfe euM the 
drtcndanti. who wet# ijaradan of the property la*- 
which they were co-slmrers, for arreari of rent 
exten^g over a period of six ytart. The suit wae 
first brought in the Revenue Coart, and as their 
co-sbarert had not Joined in the salt, the plainllili 
made them difcodante, and thdr bdng defendanle 
preventing the pUinttils frost continuing the suit 
In tbe Rovraae Court, they institute it afresh in 



f. 1. Act VIII (f 1833, and that six years* rent 
could be decreed. Zfe/f. ua special appeal to the 
High Court, that the fact tf the co.ihanTS being 
made pro fermd dcfeailants did nut alter the real 
character of the suit, which was to recover arrears < t 
vtat, and that, vbtnfort, the provUioni rf a. 2?, 
Art VUI «f lSi9, were epptieable, and a deereo 
tat three years* nnt only was given. Gmoa 
UftBlBO Set r. GoanP CncBPxa Dsss 

(UiR L R, Ap, 31: 10 W. R. 347 
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-DIGEST OP OASES, 


( ?68 ) „ 


BENGAL BENT ACT VIII OF 1809 (X 

OF 1859) — coniinucd. 

17. Suit for arrears of 

rent— Limitation, — ^Tho period ‘of limitation 
within which a suit for arrears of rent may, under 
Bengal^ Act VIII of 1869, s, 29, bo instituted, 
must, in the absence of any special agrcemcut, bo 
calculated from the last day of tho year following 
the expiration of tho year for which such rent is 
claimed. WoojrEsn Chitndeb Dose «. Sookjee 
Kanxo Eoy CnowDimy 

[1. L. E., 6 Calc., 713 : 6 C. L. E., 49 

18. — j ; Suit for arrears of 

rent — Limitation, — Tho last day on which a suit for 
tho recovery of avte.ars of rout can be instituted 
under s. 29, Bengal Act VIII of 1869, is tho last day 
of the third year from the close of the year in whicli 
the rent became payable. The word “attear” in 
that section means “rent in arrear,” Woomesh 
Cliunder JBosa v. Soorjee Zanio Roy Choicdhry 
1. L. R., 5 Calc,, 713: 6 C. L. R., 40, over, 
ruled. Kasikaki BnuTiAOHAEJi v. Konr^AUT 
Bhuitachabji 

[L I.. B„ 6 Calc,, 325 : 7 C. L, E., 342 

19. : Suit for arrears of 

rent— Suit ayainst registered, tenant. — A suit 
having been brought in 1284 for arrears of rent 
of a dar-patni for tho .years 1281.83 and part 
of 1284 against A as the widow -and heiress of the 
former dar-patnidar, who died in 1256, A pleaded that 
she was not tho representative of 'her husband, as 
in 1276 she had adopted a son. Whereupon, in 1285, 
more than throe years from tho time the rent of 
1281 became due, the sou was made a defendant. 

It appeared that from the time of her husband’s 
death A had allowed her own name to remain on 
the sherista of the plaintiffs, and that the plaintiffs 
had no notice of tho adoption, Seld, reversing 
the decision of tho lower Appellate Court, that 
tho claim for the rent for the year 1281 was not 
barred as against A and the tenure, but that no 
decree could be made against the son in respect of it. 
Dwabkakath HIixtee v, Nobongo Mom obi Dassi 

' [7C.L. E., 233 

20. ^ ‘S'uit for arrears of 

rent — Limitation.— It having been decided _ i i 
a former case that the zamiuto-’s claim against 
defendants for the rent of 127l,_ being a suit for 
arrears of rent recoverable upon a liability arising out 
of matters not within the cognizance of a Revenue 
Court, was not governed by the special limitation 
prescribed by s. 32, Act X of 1859, but by the 
ordinary law of limitation. Act XIV of 1859, — Seld^ 
that the zanuudar’s iwesent claim of a precisely 
similar nature against the same parties in respect 
of the year 1272 was not barred by the special 
limitation prescribed by s. 29, Bengal Act VIII 
of 1869, corresponding to s. 32, Act X of 
1859. PBOstTKNO CooJiAB Pae Chowdhby u. Raii- 
DHUN Chatteejee . . . ISW.E., 8 

21. — - — ; Suit for arrears of 

rent — Limitation, — Certain suits brought in 

the Collector’s Court for rent of 1270 and subsequent, j 
years having been dismissed in consequence of. the j 


ACT, VIII OF 1809 (X 
OF 1859) — continued. 

dofondant’s plea that the whole of the estate had 
been resumed, and that there was no ^stinct land for 
which plaintiff was entitled to any separate rent, 
plaintiff was obliged to bring a civil suit to establish 
his right to recover those rents. Having obtained a 
decree, ho brought a suit for. arrears of rent from 
127l to 1279, but obtained a decree for the rents 
of three years only, the cause of action for the years 
previous to 1277 having been cotsidered to be barred. 
Meld that this decision was Tight, as there was 
notWng to prevent the i)lamtiff from including in the 
civil suit which ho brought, or any previous suit, 
a claim for rent as well as for decoration of right, 
Bgeoda Kant Ror v. Chendeb Coomae Roy 

' [23'W.E., 281 

22 _ Act Z of 1859, s. 32— 

Suit to recover rent in casji and kind miik 
declaration of plaintiff’s right, — A suit to. recover 
rent in cash and kind which comprehended a claim to 
have a particular share of tho rent declared as the 
property of the plaintiff was held to be one which 
a Collector, acting under Act X of 1859, would 
havo refused to entortaiu, aud therefore to be 
governed not by the limitation prescribed by Bengal 
Act Vin of 1869, 8. 29, hut by the ordinary law 
of limitation, Heeea Singh t. Mbeb Akbttb Ah 

[24W.E.,882 

23. ; Act Z of 1859, s. 32— 

Pendency of suit for enhancement— Limita^ 
tion. — Tho three years’ limitation provided by- 
fl. 32, Act X of 1859, is in general terms, and does not 
admit of any exceptions, e.g., the pendency of a 
suit for enhancement for 1265 will not save limitation 
in respect to the rent for 1266. Nobokahth Dey 
t'. Boeodakanth Roy . . 1 W. E., 100 

Dakhina Dabea V. Eoiie3h Chgndee Butt 

[1 W. E, 142 

24, Grant of perwannah 

— Contingency. — When a person lets land 
under a kabuliat, and subsequently grants a per- 
wannab, undertaking not to ask for rent till a certain 
contingency occurs, the perwannah will not alter 
the original agi'eement so far as to prevent limitation 
applying to a suit for rent. Bebeb e. Mahomed 
Ghonsi . , . llnd. Jur.,N, S.;31 

25 . Act Z of 1859, s. 32— 

Cause of action — Suit for enhancement -of 
arrears of rent, — A suit for arrears of rent at 
au enhanced rate, brought more than tlmee years 
after the rent had accrued due, was held to be 
barred by lapse of time under s. 32 of Act X of 1859, . 
notwithstanding that it was commenced within one 
year from the date of a decree made in a suit brought 
in the Civil Court declaring that the plaintiff was 
entitled to enhance,. The cause of action was the 
non-payment of the rent at the enhanced late, and 
not the declaiution of the Civil Court that the 
plaintiff had a right to enhance. Doyamoyee 
Chowdbaneb V. Bhobanath Ghosb 

[B. L. E., Sup. Vol., 592 : 6 W. E., Act X, 77 

26, Act Z of 1859, s. 32— 

Suit for amavs of rent * — The plaintiff 
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DIGEST 0? CASES. 


( 770 ) 


BENQAI, RENT ACT, Vm OP 18Q9 (2C 
OP 1859)— 

Imd iQCd tbo dcfcndiuit at tlie end o{ the jear 


tiS’a claim fer the rentt of 1272 «ai not bamd 
by the lapse of three )cari, under a, 32, Act X 
of 1839. Dis&lYAL Pa&auAME r. llu>na KunoEt 
Dzsi . . 8B.Ii. E.,63a;17W.R.,-41« 

Unas CtLi^Dsa Dot t KiLua ABnAMmi-a 

[8 B. I*, n., 637 noto : 18 W, R,. 79 
CoHira, MiBiico CucNDEB OnOBB «. RasniEi 
Cno^rsnsAiN . . 7 W. Ih, 406 

Keicctmc rciicw of same cue in 

[8 W. a, Act X, 4a 
IlrEosATu Hot Cnowsiisr r. Gat-rcrsiTii 
CnowBUBr . . . 19 W. a, 18 

27. ..fcf A’ 0/ 1830, t. 32— 

Sale fur arrear* of rtnt—SaU aflericardt eet 
atide—Suhitiuent ruif for arrear* of rent. — A, 
n zamindar, uM the n^hti of S, hit patnidar, 
for orrean of Kut uodoT Ile^Utica V]ll of 
1810. This aale vaz iub««iuently act wide at 
Iho lult of B for uTcgulant;. A then tued B 
fur tho arrear* under Act X of ISSO, and B r^sed the 
dctuuce that the luit waa barrud, uiuro than three 


the ittate luhicct to tho obli^tMu to )«y the 
mit, and that tuo particular arrear* of rent cuUuid 
uiut ho tak(D to hate become duo lu the year 
lu which tikat re»toraliun to pvtacadoo took place, and 
plahdUf could lue wilhlu thKC yean from tbechM of 
that jear. SwaBBAuari e. SuAsni Mpeq IUb- 
zujfi F. C..10: llW.n..P.a,6; 

[la hidoro’a L A., 244 


tAnxn CiinruEB llor e. Kujuau Assasooixau 

[10 w. n., 70 


Ad X of JS52, *. 32— 


Sudfor arrear* ofrtmt—Ait!3»nr»t of nn! in pag. 
mrat of I oaJ. — I'uhiUif, a tainmdar, bcuiE inihhtril 


claim fuT the reut < f 1 J<3 was n t b«ncd by liiuita* 
tion, hccauao brought willuu thno } >an fr'4a the time 


BENGAL RENT ACT. Vltl OP 1869 (X 
OP 1859)— eoBtiaiied. 


of 1273. MonEsn Cuoubb CuaEiasaB r.GrKoa- 
icoBBB Dosses . . . . 18W..R.^59 

30. — '■II Sml delayed pettdtnj 

final deettxon a* io rent-— A prcvioui suit Waa 


honcemeut. Held tliat the plaiutliTt eauac of ae> 
lion for nut did nut accrue until aacertainmeutof the 
rent by that decision, and that her present suit ftr 


3L - 


• Jet X of 1832 . 1 


32- 


Snil for arrear* ofrent.—Dedudion of Itme tekt* 
bond fid* lamy dtftndanl at a tretpaner—X 
landlord can be alloseed a deduction iu rrspuct ct 
linutatiuD for'lhe timo he i» auhig a tenant aa a trts> 
passer, e^y when he u artmp nodiT a bond fid* 
belief (hat tlio tniaut it a treapaaaer, aod not in amt* 
when, from the circumatauce* of the case, he must 
hare kuoam of the dcfenikuit'i right to hold as a 
tenant. UrBOSATO Uov Cuowsbbt r. Gvircs* 
BAta Cnoscnu&r . . 19W.B., 18 


fur the ytar 16C8, uot up>ia the laaia of tho ]<atui 
lease, but tor use and occupati m, IreatioE the tenant i 
aa mere tresiasacra. TUs soit was diimiasi-d em th* 
ETound that tlio plamliit cuiiht to hate sued em the 
leaae. In I37S the plamtiff brought tho iTiaent 
•lut C'lT the rent of IbeS on the Jalnl lease. Tiio 


CLL.R.,3Calct,(l 

D'deet’on ef time irit.'ii 

* fenJity—ftmtteitun^A saed 1.7 

2o 



( 773 ) 


DIO^T OP CASr.S. 


( 774 ) 


BENGAL BENT ACT, Vm OP 1860 (X 
OP 1858)— con^nv;!/. 

6. " • Affent,Suilaij<tiHtt—Oenf^ 


- AfftnUSuitayaimi — 


BOOBOA Cnms Hot 

7. 


, 6 W. B., Act X, 70 
' Agtnfi Su\l agatUl—Sv>t 
for oeeounlt froi» httr of — A Mit 

for tha daliTcrjr nf Accnunti under tlie Bent Art, X of 
1BS9, 1 a; a^in«t tl)a lielr of an Agant, tl>a Art brinj' 
IntondMl in fnaihtata tlie reroTrry of Arr<mntA by 
utniniUrt, and to maka thr hair uf an acnit Hioally 
mponiiblo with the agent. Oowttis lIojsaiM r. 
lUu CoouAB CnowSRBT . . 8 W. B„ 481 

8. " ■ Ajtnf, Sitit >7«i'/ 

Ofltnt f»r rraf rrerirrrf anH mitappro^ 


•• . Au, Act. X. 105 

0. Aet X of IS5!>. *. A3— 

^9rfif, Suit ^rro«»^r.>^. 93. Art X of 


6. C. before rnnand 
12 B. L. E., A. a, 270 not© : 0 W. B., 320 
10. ■ Diteottiy of fro%d~ 

<fy*«ay - Aaif /or on orroanf ood for toeorr mu- 
a^pro^no^ltd tp oyraA— tVboro the plaintiff allr^ 


the raae ramo witlan thr prorl*) ol a. 33 of Art X of 
1S59, and the mil wu not barred by Innitatlon, 
Hold, forttirr, that In aniti fiT money mlnrpro' 
prtatwl by an agent where frandaltiit arcottuta hira 


BENGAL BENT ACTT, Vm OP 1800 (X 
OP 1859)— eosti'aaeif. 


- Aet X of JS5D. f. 33— 


Suit on aeeoKnl tfattd—Apenf.—Bj a. S3 of Art 


Set PBiiteB Mcitth Oness r. JiBom, 

Sernrra & Co 23 W. R, 333 

la JT of 1559, t. S3-^ 

Sttpenno* (f oprat-‘J>eferminnfiouo/offe»ep.-^lt 
a principal mpeniU an acent, t heapenry mart be held 
t« tore bero rirtrrminrd within the meanlnp of a. 33, 
Aft X cf 1559. MrDDrr Jfonrw Bor r. Gorn 
Slonrt* Hot . W. B, 1804, Act X, 8 

ULtnATAB Cnx'nr t. Jvloo Jfonrjr ITittw 

15W.R. ActX.01 

Jt a.. . 


nr»o Cnmw Snort e. BoootiB Poitr 

[0‘W.B,.AetX80 


- Ae/XefJ‘iS9,t.33—St,f 


' «>iA mert* of an aretit U ev. 


matt, therrf re. In erery ineh fair, airertain when the 
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( ?77 ) 


DIGEST Ot CASES. 


( T78 ) 


BENGAL BENT ACT, VIH OF 1660 (X 
OP 18S9)— 


- Suit effai»tl The 


llonnt Qnoaz r. Jisdiks, &ei5kzb &. Co. 

122 vr. It., 333 
Stt CaowBnBT CiUTTZBriri, Sraon «. Fowdib 
Bor . . Uarah., 405 • 2 Hay, 600 

S3. I - , Fraud o/aymf, StiJeuta 

pUnj account* «« proper a euit 


20. ■■ Suit for an eceonnt 

againtt an agent^Limitahen.-^A lait fur an ac« 


aeknonlcilgmnit or account *Utc4, tlgocd by 


lUisIliswii . L L. It, 6 Calc., 314 

SO. rrinc$pal nml 0yci<f— 

Account, Sutlfor — LmiVo/iom.— A ittit 
by a umiaiUr apilnit hi* land a^rent, for yayvent of 
mm* not accountM for by the UtUr, muil, ondrr 
I. 30 of Bmpal Act VHI of IffW, be bivught witliin 
three year* fn m the tmoinaticn of the defenibst** 
B{:mry. The lanunlar »houlJ never brinE a *nit cf 
tbi* hmd fi r an account merely, or for the delivery of 
acc<nnti or account yaper* merely | bet the nait 
ihouhl be fratnol fTan account and f<.r ptymmt of 


3L — — — — — A«i/ 0yaia«( (airildar— 

fyrcialayreeaieaf— Aiaiifafiea.— TheAcfrndastvraa 


BENGAL BENT ACT, VIH OP 1880 (X 
OF 1868) -coafiaacd. 

tahsUdar of one of the plaintilTf Xamindari*, and 
after hi* ditmiiial on the S4th of Augutt 1S7C he 
•abimttcd an account which wai found to be !&• 
correct, and time «a* given to him to male good 
certain item* on his executing anikrarprominng to 
pay nbatever balance ahould be found due from hiia 
to the plaintilT In a luit brought on the SSth of 


- Suit againtt adminittra- 


JoBC 1882, 2} turd tlie AdmIni*trator General cf 
Bengal a* adminutrator of ..f'l r»tate, to recover 
certain mm* of money fct forth in detail in the 
plaint a* having been received by A and nut 
accounted for, itatisg that they had been niBppro* 
pnatedhy J. dleld tliat in rcipoct of inch mai 
ae were rcceired by .1 in virtne of hi* petition a* 
manager under the rcgittcred agreement, the limit* 
ation of *ls year* applied i but that in rnpect cf 
the mm* reenved by him in the conrec ef trant* 


e. 01 (Bengal Act VI of 1882, 

B. 0). 

Set BrxoiL Uzn Act, ISfiO, «. 47. 

U8'W’.n..,iaii 

St* Li«iTaTjo5|AcT. 1677, a 6 

ti L. B,, 7 Cole., 600 
St* PAiTi«-*ra*Tir« TO Sot*— llr^r 
Sett* loa, a5D l}rv>Tt''os* r«, *rcn 
Eenu . . . 21 W. It, 277 

L Bc.yal Mt r/ 0/JS63. 

«. 4— 5»if Yer »«ta»rc»ic«{ ef re*/— The limU 
tatloi of *1* month* prcicribed hy a C, Bcticxl 
Act ef IRC2, apphr* to «b’po«lt* m*dc after 
rent* hare become due, »nd d c» not hterfere whh 
the l.mitatlon fur »uit* fur enhanced mit, a* pre* 
•cnbcdbya32,Act7iof ISu?. Ti&avovzs Koox- 
waBZt T. Jzr8r5 Slrynas 

10W.B,ActX,0a 

2. I — . Ftngal drt VJ ef fSSy, 

*. C — ef Jrl—Dtpetil cf rtul.—. 
Dcngal Act VI of ISdJ appVu* ti c»*f* wher* 
theasxmnt which the r»iy»t thiah* due Udrjvnitcd by 
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BBNOAJj RENT ACT, VHI OF 1809 {X 

OF 1869) — ronlinutJ, 

him, mul tlto Imidlurd inny either nccepl it or mio for 
wLntcvcr ho hiuHcIf niiiy {ieem <luo to him for tho 
romc iH'rioil for which thu depoeit i.t miidct hut not 
f 0 suits for rent for the year jirecMling tlint for wliicU 
tho dcjwpit is made. Majjomi'.I) SiiimuiiooT.AH 
CHOwjDUity f. HooMi-A , 7 W. E., 487 

5 , — JSr.ti^al Act VJ (./ JS62, 

A. (i — yor rnfiatwrd fciil itflrr iioticr,-- 
Denial Act VI of 18G2, s. 0, refers to the period irithin 
which suits mi ncciuiut of rent whicli has nccnicd 
prior to tho date of tlio deposit under s. r> uiny 
lie bruupht, nud uyt to suits for rent nt an enhanced 
rate after notice. Aintcn IIossdik c. KrnAsiWT 

[8 W. IL, 363 

4. A'ofit'r of iiaijment or 

iteponit in Court — itnit /or nrrfftrs of rent — 
iinnVofion,— By a condition in the lease of a taluhh, 
additional rent became payable in respect of all lauds 
which, not beiii^ in a state uf cullivntiou at the (inio of 
the Ilcasc, sliould be Bubseipinitly broiiphl into 
cultivation so eoou ns the lessee bad enjoyed them 
rent-free for thy spac' of seven years, lieiil hnvinp 
become due under this cuudition on certain lauds 
whicli had not been in n state of cultivation at 
the time of the uuikiiig of tho lease, the lessee depo- 
sited in Court, as tho entire rent payable in respect 
of tho talukh, the samo amount ns ho had paid in 
previous years. lu a suit broufilit a year after 
the lessor had uotico of such deposit, to recover the 
entire rent payable in respect of the lands newly 
brought into cultivation, — Jlchl that aucli suit, 
having been instituted more tUau six months after 
service of notice of such deposit on the lessee, was 
barred under s. 31 of Bengal Act VIII of 18G9. 
Bait Stokeu SEKArem't’. Bnt CnuraEU JIakikya 
|XL,R-,4Calc„714 

6. tind 00 . 40, 47 — Limita- 

tion — Deposit o/ reut — Suit for enhancement of 
rent. — To bring into operation the special limitatiou 
enacted iu s. 31 of Bengal Act Vlll of 1809, where 
deposit had been wade under s. 40, tho deposit 
could only have been cifectivoly made of rent that had 
accrued due before the date of such deposit. Subja 
Kakt Acuaujxa e. HEirA>TA KtrsiAni 

[L Jj. E,, 20 Cnic., 498 
L. R., 20 I. A„ 26 

s. 32 (Act X of 1869, s. 68). 

See PAETiES- PAETiEa TO Suits— Agents. 

[I.E.E.,eCalc., 460 
11 W. B;, 43 

00 . 33 and 34, 

See Bengal Bent Act, 1869, s. 102. 

[23 W. E., 171 
r. E. E., 3 Calc., 162 

0,34, 

See Execution of Deoeee— Deceees 
undee Bent Law. 

[I. L. E., 7 Calc,, 748 

— — — Suits for rent — Act VIII of 

1859, s. 119.-~S, 119 of tho Civil Procedure Code 
(Act VIII of 1859) was made applicable to rent 


RENT ACT, vm OF 1889 (X 
OP I860)— 

Bjiits umlor Bengal ActVlH of 1809 by the provi- 
sions of 8, 84 of tile latter Act. Deaeamayi Guptia 
f, Takaoitahan .Sen 

[7B.E.R.,207;16W.R..17 
8. 37 (Bengal Act VI of 1862, 

B. 0 ), 

Sec Appeal— S fEASUEEJtEKT of Lands. 

[6B. L.E.,1 
See Execution op Decbee— Deobees 
UNDEE Bent Law . 7 C. L. E., 346 
See Cases- undee Meabueemekt op 
Lands. 

8. 38 (Bengal Act VI of 1862, 

8. 10). 

See Appeal — JfEASuBEJiENT of Lands, 
(24 W, E,, 171 

See Casus undee SlEAsuEEirENr of 
Lands. 

See Bes . 7 UDioATA— C ompetent Couex— 
Bevenue Counts. 

[I, L. E., 10 Calc., 607 

— 8, 41 (Bengal Act VI of 1862, 

8 . 11 ). 

See Cases undee Measubemekt op ' 
Lands, 

8, 44 (Bengal Act VT of 1802, 

8. 2). 

See Damages, Suit foe— Bent Suits. 

[L L. E., 8 Calc., 200 
W. E., 1804, Act X, 22. 68, 73,84 
1 W. E., 100, 290, 343 
2-W. B.,AotX,ll 

L 8. 46 (Bengal Act VT of 1862, 

B, 4) — Patni' talukhdars — “Under-tenants .” — 
Bengal Act VIII of 1809, s. 46, applies to patni 
talukhdars, the term " under-tenant " being wide 
enough to include tliem, Tiiakooe Dass Gossain 

r, Peaeee MoauN JIookeejee . 22 W . R., 431 

2, — — — Bengal Act VI of 1862, 

s. i — Deposit of arrears — Tender — Megislration of 
transfer— Act X of 1859, s. 27 — O S purchased 
from the former raiyathis jotedari right and entered 
into poBBCBsiou of the laud. JST M, tho talnkhdar, 
had uotico of this; hut while OS was in poB- 
segsiou, he sued the former tenant and obtained 
a decree agniUBt him for arrears of reut, under which 
bo sold the tenure iu execution. O 8 had deposited 
the amount of the arrears, but by mistake as payable 
to “ 2? (the wife of II JU's brother) of Lodi Syud- 
pore,” instead of io“ H M of Lodi Culpo.” SC M 
was aware tho amount had been deposited. Meld 
the deposit was a sufficient tender under s. 4, Bengal 
Act VI of 1862, and that registration of the transfer 
of tho raiyati tenure was not necessary, inasmuch 
as s. 27 of Act X of 1859 did not apply, tiw 

not being one “intermediate between the zaimndar 
and tho cultivator.” IJjiaoha^n Sett r. , 

peosad SIisht . . . 1 B. L. -B., ». IN., / 
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BENGAL BENT ACT, VUI OF 1860 (X 

OF 1858)— nxi^ntiei. 

6 C. WooJXA CntEs SsTT r.IlTBZE PnaniD 
Misses lOW.It., 101 

3. Benjal Aei VI of m2. 

*. 4~^Tendtr of payment ofrittl . — A trader 

of payment to be ralld mntt be made at the proper 
place and to a person authorized to rectire the same. 
Esiun CuxrypEB BoE t. £iU7an Ass 15 C>oliaq 

pew. It. 78 

4, Btngat AH T/ of m2. 

». 4 — Ttnder nol felloned by dtpo*>l or pormtol— 
Potrer to airard mterfit—Att VI of 18G2 does 
not forbid the Court to advert or giro effect to 
a tender not folioned by adopniit or payment into 
Court of the mosey, nor does it alter or affect the 
discretionary power of the Court to award interest 
omits in a decree fur arrears. Dissoeatu Bit r. 

‘ IlrsBO PEuaiuj) CuQwnnsT & W. B., Act X, 88 

6. Bengal AH VI of m2' 

•, 4~~Tranifer of Uoare — AH IS59, i.27— 

J<»7u<ru/ioa of irantftr.—i>‘ 4. Drapal Act VI of 
15(U, applies only to undcftesauts and raiyata of 
whoso possession there can he no dnnbt. Dciu 
CiLU0> T. SlEUES Csi^-p SiUOO . 8 W. H.. 138 

0. ^ B4nyal AH VI of J$62, 

I. d-“8st-oj7*-“Br^eef< of omon of real.— In a 
sui* ••••*, 

SUI ■ . I • S • 

Icc ■ * • s • . • ■ • 

tnaVkachcri was situated, girinf: notice to plaintiff 
nndcr i. 6,— i7e/<{ that defemUot was entitled to a 
sci*off. OsMU CiinecES Stu t Eastern tleteoaL 
JCTE IfnfCrAenrsiso Cojinyr .10 W.11,,403 

7. Bmyal Act VI of 1502. 

t. 4~I>epotit of arrtort of rtnl—Ofoiinoo to 
leader!— A party is mt ratitled to bemfit from a 


Vv.iLpd 

L 8. 47 (Bong. Act VI oflSOS, 

a. G)lk'nd a.&l— A’oiire of dryoeil «a oore«af of 
rent— Form of anlioe— The tmiMi'U of tbs sronls 
“yon mnit imtllutc a suit in Cuuit for the cstablidf 
mciit rf such claim or denmnd witbin sis calendar 
tuoiitbs from this date, othernite yonr claim will be 


2. ; Bfoyat AH VI of 1502, 

e. 5— Aiwi'le/ie*— fur atrrttd real,— S. 5, 
V V* e , , 


BENGAL BENT ACT.VIII OF 1060 (X 
OF 1869)— coafmsid, 

be brought, not to suits for rent at an enhanced 
rate after nctice. AlUiEn 11028E15 e. KeRUitt 

[8 W. B., 353 

— B. 62 (Act X of 1850, e. 78). 

See IjakhiObd asd Ti5iJtT— EitCTMEST 
— OtSESAixT L B., 14 Calc., 33 

AeeHECBtTES I. L. B., 11 Calc., 406 

1. • “ Beeersfd,” ifeosiaj of^~ 
Tlie Won! "reversed” in Bengal Act VIlI of 1^9, 
•s. 53 and 54, means reversed in respect of that part 
of the arTrars which is contested In tbs AppeiUts 
Conrt. raTiAST bisciB r. brsso Motes 

C24'W.B.,186 

2. AH X of iSS2, e. 79—SuH 

for cnace/faltoa ofUan—Coitditioo for furfetlurt, 
— S. 78, Act X cf lSo9, applies to all caK** of suits 
fi>r the eiectment ol a niyat or the rancilmcnt of 


mrnt between tbopnrtlci. Jaji AU Cuownnnr'r. 
NtTTTiifrtm Boss 

CK L. B., Bup. Vel, 073 5 10 W. B., T. B, 13 

3 AH X of 185!>, 1 . 78— 

TjeHotemt for noa-paymeaf of real.— 8. 78 of Act 
X of 1659 authoriMi the joinder of a claim fur rent 
in an eyectarut fur nm payment uf rent. Utld that 
the acetion does nut empower a landlord to <iect 


SBisaai Biswas r. JcaoRRSint Itoss 
P Ind. Jut., N. B., 187 : 6 W. R., Act X, 45 

4. ■AHXoflS59,i 7S—Br*aeK 

0 / eoodthito for fi.rfttt»rt.—\Vhm in a perpetual 
lease there was a omditt'ui that, m default beiag 


AdimuiT decision of IIi,;h CXjurt b DcLU CnAxn 
r. AliatB CUA5J> Sauoo . . 8W. B., 133 

£«s Atata Kooizi Kuax r. BrtsiCK Liu. 
SjxaH . . • . *8 B., 405 

5 Jfl JTef 1S59.S 7S— Sail 

for fjeHment ^ ro.raf far •Oa-ynjnaeal of real. 
—The itneiib'DS of the Ust clause of s. 78. Art X of 


e. AH X of mo, $. 78 B* 

M.^i~.i>o^t Jutejectmtoi aferreohi^ojorreeri.- 
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BEIffGAL BENT ACT, VIII OF 1889 IX 
OF 1859) — oontiniied, 

him, and the landlord may either accept it or sue for 
whatever he himself may deem due to him'for the 
8ame_ period for which the deposit is made; but not 
to suits for rent for the year preceding that for winch 
the deposit is made. Mahomed Shhhtjbooeah 
CHOWDHEy V. Eoomxa Bibee . 7 W. E., 487 

y— Bengal Act VI of 1862, 

■s. d — Saiis for enhanced rent after notice , — 
Bengal Act VI of 1862, s. 6, refers to the period within 
which suits on account of rent which has accrued 
prior to the date of the deposit under s. 5 may 
be brought, and not to suits for rent at an enhanced 
rate after notice. Ahmed Hossein o. Keeamht 

fS W. B., 353 

4. 1 Notice of payment or 

deposit in Court — Suit for arrears of rent — 
Limitation, — By a condition in the lease of a talukh, 
additional rent became payable in respect of all lands 
which, not being in a state of cultivation at the time of 
the ilease, should be subsequently brought into 
cultivation so soon as the lessee had enjoyed them 
rent-free for the space of seven years. Bent having 
become due under this condition on certain lauds 
which had not been in a state of cultivation at i 
the time of the making of the lease, the lessee depo- 
sited in Court, as the entire rent payable in respect 
of the talukh, the same amount as he had paid in 
previous years. In a suit brought a year after 
the lessor had notice of such deposit, to recover the 
entire rent payable in respect of the lands newly 
brought into cultivation, — Reid that such suit, 
having been instituted more than six months after 
service of notice of such deposit on the lessee, was 
barred under s. 31 of Bengal Act VIII of 1869. 
Bam Shhkbb Senatotiy v. Bm Chhhder Makikya 
[X L, E., 4 Calc., 714 

and. bb. 46, ^-Limita- 

iion — Deposit of rent — Suit for enhancement of 
rent, — To bring into operation the special limitation 
enacted in s. 31 of Bengal Act VIIl of 1869, where 
deposit had been made under s. 46, tho deposit 
could only bave been effectively made of rent that had 
accrued due before the date of such deposit. Sheja 
Kahi Aohaejya V, Hemahta Khmaei 

[I. L, E., 20 Calc,, 498 
E, E, 20 1. A., 26 

e. 32 (Act X of 1869, s. 69). 

See Paeiies - Parties to Shits— Agents. 

[I. L, E., 9 Calc,, 460 
11 W, E;, 43 

SB. 33 and 34. 

See Bbngad Bent Act, 1869, s. 102. 

[23 W. E, 171 
I. L. E, 3 Calc., 161 

— s. 34. 

See Execution or Deceee — Deceees 
under Bent Law, 

[I. L. E, 7 Calc,. 748 

Suits for rent — Act VIJI of 

J8S9, s. 110,— S. 119 of the Civil Procedure Code 
(Act VIIl of 1859; was made applicable to rent I 


1869 (X 

UH loo9) — continued, 

suits under Bengal Act VIII of 1869 by the provi- 
sions of 8. 34 of thelatter Act. Deabamayi Gupiia 
i>, Taeaohaean Sen 

[7 B. L. E., 207 ; 16 W. E, 17 

s. 37 (Bengal Act VI of 1882, 

8 . 9 ). 

See Aepeai— Measurement oe Lands, 

[6 B. Ii. E, 1 
See Execution oe Decree— Decrees 
UNDER Bent Law , 7 C, L, E, 345 

See Cases- under Measurement op 
Lands. 

s. 38 (Bengal Act VI of 1862, 

s. 10). 

See Aepeai — Measurement op Lands. 

[24 W. E, 171 

See Cases under Measurement op 
Lands, 

See Ees Judicata- Competent Court— 
Bevenue Courts, 

[I. L. E, 10 Calc,, 607 

• B. 41 (Bengal Act VI of 1862, 

B. 11). 

See Cases under Measurement op ' 
Lands. 


B, 44 (Bengal Act VI of 1862, 

8 , 2 ). 

See Damages, Suit por- Bent Suits. 

[L L. E., 8 Calc;, 290 
. W. E, 1864, Act X, 22, 68, 73,84 
1 W. B., 100, 290, 343 
2W. E,ActX,U 

1, ^ s, 46 (Bengal Act VI of 1862, 

B, 4) — Batni ' talukhdars — “ Under-tenants ,” — 
Bengal Act VIII of 1869, s. 46, applies to patni 
talukhdars, tho term *' under-tenant ’’ being wide 
enough to include them. Thakoor Dabs Gossain 
c. Peahee Mohuh Mookerjee . 22 W. E, 431 


2, — — Bengal Act VI of 1852, 

s, 4 — Deposit of arrears — Tender — llegistration of 
tramfer—Act X of 1859, s. 27,-0 S parcliaBcd 
from the former raiyathie jotcdari right and entered 
into possession of tho land. R 31, the talukliuar, 
had notice of this j but while 0 S was in pos- 
session, ho sued tho former tenant and obfamed 
a decree ogainst him for arrears of rent, under which 
ho sold the tenure in execution. (3 3 had deposited 
tho amount of tho arrears, but by mistake ns p.ayablo 
to "i? (tho wife of R JTs brotlicr) of Lodi Symd- 
pore,” instead of to " R M of Lodi Ctilpo.” R R 
was aware tho amount had been deposited. , 
tho deposit was a sniiicient tender utiders. 4, Ben^l 
Act VI of 1862, and that registration of tlio trnnslcr 
of tho raiyati teuurc was not ueecssary, masmocii 

18 8. 27 of Act X of 1859 did not apply, tiie temire 
aot being one ‘^intmncfliatc between the 
md tho cultivator.” Ujiacra^n SECT v, • 
?EOSAD Misry . . . IB. D, B., B, JN., 
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BENGAL BENT ACT, VUI OE 1869 (X 

OF 1859)— 

S C. Woom Cbitbs Sbtt r.UcBBB FzssnAD 
Misszb IOW.E.,101 

3. — Btnaal Aet VI e/ 1862. 

t. 4 — Tender of payment o/ren/.— A nijrat’i tender 
of pii> mrnt to be valid muit bo made at the proper 
place and to a penon aatboriaed to receive the lame. 
Bsuix CI^7^DEB Bor r. Eiuraii Asbibooubh 

[10W.E.,70 

4. Bengal Ad VI of 1S62, 

I ‘ -^pa^ment— 

•• • if 1862 doea 

‘ ■ . VO effect to 

' ' .ajmont into 

Court of the money, nor doea* it alter or affect the 
diccntionary power of the Court to award intcrcil 
or nrti in a decree for arrcari BissOSATH Dbt r. 

’ HuBBO Fexsius CnowDnxT Q W. IL, Act X, 88 

5 . Bengal Ael VI of 1862: 

/. 4—Tranifer of Unur»—Ad X of 1859, t. 27 — 
liegietrahoH of froae/er.— S. Bengal Act VI of 
18&, appriei only to vnder*tcnanti aud niyata of 
whoto jK'iiciiIon there can be no doubt. 0CU4 
CuiVD r. 3Isnz& Csako Saboo . 8 W. B., 186 


Bengal Ad Vt of 1862, 


«• ■■■ " nengai r l aj *904, 

•• 4— Set-off"— Depoetl of arreart of reaf.— In a 
,y|{ Vf* ,rl .<>. J.a— 1.>< - .4 


Icci 



7. ; Bengal Ad VI of 1862, 

a. 4—Bepoeit of arrean of reat— OniMiea to 
tender.-— K party la nft entitled to benefit ffum % 


L a. 47 (Bcng. Act VI of 1803. 

B.6)Bnd B. 81— Aetice of depot\l oa orrount of 
rent— Form of aotice— Tlte tmlMinu of the worua 
“yousuiit InttUutc a ault in Ciurt for the r>tAb)i*b> 
meiit'f auch claltQ or demand wUhin ais caleiMUr 


2. • Bengal Atl VI of IS69, 

e. fl— 5«i< for aoemed rtnI.—S. S, 
Itmcal Art 1 1 of 18C2, rrfera to depoelta by tmanta 
of the rent which they cunuder to be the foil amount 
*'f rent due from them, and a. C rrfrra to the per>^ 
within which aulta in account rf rent which baa 
tfcnifd pnor to the djle if the dcp(ait ooder a. 8 Bay 


BENGAL BENT ACT, Vm OP 1869 (X 
OP 1859)— coati'Haecf. 

be brougbt, not to aulta frr rent at an enhauced 
rate after Bctice. AuuzB Uossctxr KmairTT 

I8W.E..363 

62 (Act X of 1850, a. 78). 

See Liynioso axp Tsxtsx— E jectmest 
— O xsEBAur L L. B., 14 CaIc., 33 

Are Beceitzb L Ij. B., 11 Calc., 496 

1. ' ** ^efCfecrf,” J/e>T«t*9 if.— 

ffbe word "revencd” In Bengal Act VIII of 1SC8, 
aa. 62 and £4. mcana revericd in respect of that part 
of the arrraii which ia eoatefted in the Appellata 
CuUTl. FaTTABT biSCAS r. bvsso Motee 

[24'W.B., 186 

2. Ad X of 1859, e. 7S—Suil 

for e<i»ce//df«i)» of /ee<e— Coiuf>/ioa/er furfetlnre, 

— S. 78> Act X of IfioO, applies to all ease* of suits 
fur the cjcrtincnt of a nlyat or the cancilncnt of 
a lease for non-payment of rent, whether such eject* 
ment or cancclment he sought under the providon of 
aa 21 and 22. rrapcctivciy, or under an expreta atU 
puUtlon Id that behalf contained In the engage- 
ment between Ibo partiei. Jas Au CuovTDnnY r. 
KtTTTAjnwB Boss 

[B. L. lb, Bup. Vol, 972 : 10 W. B., F. B, 12 

3. Ad X <f IS59, e. 78- 

Bjedenentfor non-payment of rent— 8, 7S of Act 
X of 1680 authoritii the joinder of a claim fur rent 
in an ejectmrut fur ni^u payment of rent. UtU tlut 
^0 section doea nit empower a laodloid to elect 
bis tenant for non.paymrut of rent due in the miudla 
of the Bcugah year, but that an ejectment f )r inch 
default la toalctainableonly fur arrraradne at the cud of 
tbe year under a. 21. bAvi r. Caiim biCEDAs 

[Marsh., 848 : 2 Hay, 433 
FintiM Biswas r. JrooEHyATir Doss 
[1 Ind. Jur., N. 8., 187 : B W. R., Act X, 45 

4. AdXoflSSO.e 79—Brtaek 

ofeonAtliom for Ai/eiiarf.— ^\’hc^o in a pcrpctnal 
Imsc there w-aa a omdilmn Ibat, on default being 
made In payment of a rertaiti oumber of imtalmeiita 


though the defence nt up was fal>u b fact. Dm 

Ciia^D v Mebek Ciuso bantr 

[12 B. L. B., P. €„ 430 
Affinaingdccliloii of High Cuurt In DtrLU Cui'cri 
r. AftBXS CiU5S SaUOO . . 8 W. B., 138 


Seo Auua Koous Kiux e. nrmcc Lau. 
Si^oa ..... SV/*. B,405 

6. Jrt .Tof fSJP.a.ri— Aa.r 

Jo* g;ecf«ae»f of ra-eat for non-pajmenl of rent. 
•>-Tbr pw)vii!nna of the Isrt clause of a. 7S. Art X of 


0 , - — Aef X of I«35, e. 78 ond 

g,J2—i>n*t /ur eyec teiciir x>Jlfrrteit>i>ngitrfe*ri— 
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DIGEST < 

BEK-GAI. BE17T ACT, VIH OP 1869 (X 

OP 1859 ) — conlinneih 

A laudlortl cannot buo for cancclmonfc of lease 
and ejectment under s. 22, Act X of 1869, after he 
has sued for and realized the arrears of rent due 
WOOMESn CHElfBEK CHATTEnJEE «. Kt7jrTmOODEEN 
I'USKUB 7'W.B„20 

7 , X of 1859, s. 78—llcceipt 

of rent after decree for ejectment, — A landlord can- 
not execute^ his decree for ejectment obtained under 
8, 78, Act X of 1859, if ho has accepted the rent from 
the tenant. Nubo Kishen Mookerjee «. Htmisn 
Chendbb Baneejee . . . 7 W. K„ 142 

8. ^ct X of 1859, s. 78— Can- 

celment of lease— 'Ejectment.— S, 78, Act X of 1869, 
applies equally whether the raiyat’s liability to be 
ejected arises under b. 21 of that Act or under 
special stipulation in the contract between him and 
his landlord. Mahomed HossEn? v. Boodhhn Sikoh 
alias Boobnabain Sikgh . . 7 W, H., 374 

0. ^ X of 1859, s. 78— For- 

feiture for default inpayment of rent. — Plaintiff sued 
defend-ant under cl. 5, s. 23, Act X of 1859, for direct 
or Ichas possession of a farm (for which the latter had 
paid a bonus), stating that the contract between them 
was that, on default in payment of the farming rent 
05 per kistbuudi, a suit was to be instituted for the 
orrear.'!, and in execution of the decree the lease was 
to bo forfeited, and tbo plaintiff, the lessor, entitled 
to cnt> r upon khas possession, unless the amount was 
paid within 15 days. It was further urged that dc- 
fendantB,_ the lessees, had defaulted ; that plaintiff 
had obtained decrees; and that defendants, having 
failed to pay within fifteen days, had violated the lease 
and wei'e liable to bo ejected. JTeld that the terms 
of the contract were in strict accordance with the 
provisions of s. 78, Act X of 1869, and the plaintiff 
ought to have brought his suit under that section, 
and obtained a decree for ejectment. From the date 
of such decree, specifying the amount of .arrear, the 
lessors would have fifteen daj’s for payment. Rhghoo 
Mohikee Dossee r. Kasheenath Bov Chowdhbt. 
Kasheenath Roe Chowdhev u. Sabitbee Sook- 
DBEEE Dossia . . . .10 W. H., 156 

10. Act X of 1859, s. 78 and 

s. 22 — Erroneous decree. Effect of, —Reid by Kob- 
MAHj J,, that a Deputy Collector’s decree for rent 
cancelling a mokurari tenure, with reference to 
s. 22, Act X of 1869, as not creating a permanent 
nr transferable interest, though erroneous, cannot 
be treated as a nullity or as passed without jurisdiction* 
The tenure, however, is not cancelled as long as the 
decree is not executed. Laeea Sham Soondhb v. 
SooEAj Laee . . . . 13 "W. E., 441 

11. Act X of 1859, s. 78— 

Failure to rely on s. 78. — Where a judgment-debtor 
fails to invoke the protection of s. 78, Act X of 1859, 
against a decree-holder, he cannot afterwards in 
special appeal claim the fifteen days' time allowed 
under that section. Choonee Mtodttb v, Choonbb 
Laed Dass . . . , 14 W, E,;i78 

1*2, X of 1S59, se 75- 

DefBB for eJecUnent — Effect of erroneous decree - — 
Stdi io fixiestion its — TlHjcre iu a suit for 
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BEITGAI, EEUT ACT, VIH OE 1869 (X 

OE 1859) — continued, 

an'cars of rent of a transferable tenure, to which a 
person claiming as mortgagee was no party, a decree 
for ejectment, under s. 78, Act X of 1859, was made 
instead of a decree for s&le,— Reid that the decree 
for ejectment could not confer upon the decree-holder 
(the purchaser in execution of a decree against the 
mortgagor) the right to avoid the mortgage by the 
ejectment of the mortgagor, and was no bar under 
8. 2, Act VIII of 1859, to a suit by the mortgagee to 
question the validity of that decree, and to show that 
the Collector bad no power under Act X of 1859 to 
make a decree for ejectment, Tiebhobxik Singh e. 
JhonoLad .... ISW. E., 208 

13, Act X -of 1859, s. 78— 

Term of grace — Condition in lease,— The fifteen 
days’ grace allowed to a lessee prior to ejectment 
cannot be negatived by any condition in the lease. 
ALldhhb Chhkdeb Adit Chowdhey r. Ram 
Kaioo Babaeee . . ■ . 16 VST. E., 151 

14 , Act X of 1859, s. 78— 

Saif for ejectment of raiyat and- for arrears of rent 
— Person paying rent in position of snhordinate . 
proprietor — In a suit under s, 78, Act X of 1859, to 
eject the defendant from certain land, and to recover - 
arrears of rent, the defendant was iu the habit of 
receiving the rents of his tenants, and was bound only 
to pay a certain sum on account of Government reve- 
nue and village expenses. He was also competent to 
sell or mortgage bis rights. Reid that he was not a 
tenant, hut a subordinate proprietor, and thatj there- 
fore, the suit could not be brought under the above 
section. Batood Bebee v. Jaght Habain 

[4H.W„172 

. 16, Act X of 1859, s. 78— 

Execution of decree for arrears of rent against 
purchaser at 'an execution sale. — A zamindiir, in exe- 
cution of a decree, sold the rights and interests of his 
tenant. He subsequently ejected the purchaser at 
that sale under a decree (dating_ prior to the above 
sale) for arrears of rent and ejectment under s. 78, 
Act X of 1859, which latter decree became complete 
on the e-xpuy of fifteen days without deposit of 
the .wrears due, Reid that, until the purchaser 
adopted means to have bis name registered in the 
zamindiaris shei'ista, the latter was not bound to give 
him notice to pay the airears due on the tenure 
which he purchased before proceeding to give effect to 
the decree. Bhdbo Taeinee Dossia v. Peosoko- 
moyee Dossia . . . .10 W". E, 304 

Reversed on Review in Pbosennosiyeb Dossu v. 
Bhdbo Taeinee Dossia . . 10 ’W', E, 484- 

16 . Act X of 1859, s. 78- 

Cancelmentof lease for breach of stipulation inpay- 
ment of rent.— The property in suit had been sub-lpt 
to defendant on the sipulation that, if the rent was m 
arrear for thi’ce Msts, the lease would be liable to can- 
celment. Plaintiff sued to eject the lessee o’’ 
allegation that the lease was forfeited. Reid that, 
as the only ground given for cancclment ivos non-pay- 
ment of arrears of rent, the case fell under s. <a. 
Act X of 1859; and as the amount due had been 
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BENGAL BENT ACT, VTU OF 1860 (X 
OF 1869)— 

piM Into Co\irt, defendant wai entitled t<* the protec- 
tion sfTorded by tho latter portton of tbaC tection. 
KtiitA Sauoy r KAimrrmr Kioor 

[11 W.IL,201 

17, ^ei A’ of 36S9, #. 78— 

Kjectmtiit for forftUMr* of Uat« ly treftcA t(f it» 
r0fi(ft7tonr— fiiit for caneefment of /eaee.— Jlf 
„♦ i.T..?, jf fftr ^ term of 



ivita mill u<)uu iiiu ainuuiit oi luv aii^bt wm -uv 
IStli of September, V. witlun fifteen daya fn'm 
tlie date of tbe decree, and lii tlie courac of tb« 
aoit under a. S 3 , el. 5 . In ipcdal api^l tba auH 
vat diimlarcd, it beio^ lield tb.at the etrenmttaneea 
of the eaie broneht it «itLin tbe operation of the 
prorUbni of is. SI and 78 of Act X of 1650 , nbieh 
were applicable In deciding It ItAUsrai, r. McaDTAK 

AjniAi. e N. W., 320 

18. Acl X of tSiS. $. 78- 

ilei^ificohon ejdtertt tn rer<«<e — Bofe/rem irAieA 
time /or payarnt f«nt.~A decree b ^a auit for 


I •1*1 


ItCTrDAX t. JiccicautB Uzoru 

[Uarsh.. 471 : 2 E sy. 606 

10. Act X of iS50, $. 7S- 

Suil/or fjfeiatntSlaf of /xrc*<,oa.-Tlie IsUer 
part of Act X of 1850, a 78, abicb enacta that 
“ in all caiea of suits for the ejectment cf a raijal. «t 
cnncelment of a lease, tbe decree iball specify the 
amnttni of am-anrr «nf it amri amnene, 

«tth Interest and cost of anit, be paht Into Court 
witbin fifteen days from tho <la(e of Ibe deerre, 
exeention sliall be ttajmV apptica not only to anita 
fcTejectniciitof tberaiyat or eiwnrclment of the lease 
on account cf tbe non-payrnent of arrears of rent, but 
to ail lalti fnr ejectment brmsRht by the lessor cm 
aeoi nntrf abreaebof tbceond.tionso(h>ale^seby the 
defoitUnt. FrTZTATiiics t. 0ou-*5 
[1 Ind. Jur., N. 8, 420 ; 0 W. lU. Act X,C4 

20. Act X <if lii9. ». 7S— 

Omuii'oa to ffrefy prmooi onttfufej tieerfr— 
AVbere in a suit f<r the rent of the rarrent year 
and fir ejectment under $, 78, Act X of 1853, sup- 
portftl by a prcTioni unialisfied deerre, a decree waa 



BENGAL BENT ACT, vm OF 1880 (X 
OF 1S60) — evafiaseif. 



2L Act X of 1SS9. t 7S— 

CompotolioH of fine,— In calenlating the fifteen 
dayaalloweil firpayment ofamarsof rent by a 78 
of Act X of 1650, the day on wbicli tbe doerte vaa 
passed should be excluded from tbe computatii'n. 
bueorAiirt Sison r. Xaszb Aanurr Kni5 

pJN.W., 842 


22. ,<e< X of 1559. s. 78— 

Stay of cjeeafie*.— It ii not nceasmry to declare in 
a decree giren under a. 76 of Act X of 1859 that 
fifteen days* time ab'/uld be al}/>irrd l/> tbe tenant. 
But the decree n.uit specify the amount of tbe 
arrear, and pnyment of tbit, with ccsta and interest 
as decree, within fifteen days, *pto foelo stays 
execnlion. bimrcSwun e. TnaaooB Ttwaar 

[1 N. W., Part Q. p. 31 : Ed. 1B73. 80 

All Ilosazur f. Kakdab Kuax .3N.'W,,e2 

23 . Aft X of IS59, s. 78— 

JnUrtit on deposit.— AFheti a tenant is sued for 
arrears cf rent, esen ibougb ho should depslt the 
rent in Court durioe Ibe pcadeney of tbe suit, he U 
still liable to have the decree psssetl against him, as 
tbe arrtar was admittedly due when tho suit wu 
brought. Interest to date of deposit In Court and 
costs of suit being paid within fifteen days, escention 
srould be avoided. Snzo Nitn Snon c. Bav Tnn 
Bis . in; TCr., Fart 2, p. 30: Ed. 1878, 07 

24. ,fef X of /S59, #. 78- 
Siay of exseefiOB— Pneafs oyfeemeafs, ffaifs to 
ei(/</ree.— S, 78 of Act X of 1S59 contains a prsitire 
direetiiui rf law by which the llcTenuc Cunrts are 


25. - Act X cf 1S59, s. 75 - 

Stao of oteeation of deceer.— The Court has <Ls- 
fretim to stay exeeati'n ea ether pmunds tiaa thes* 
an which It Is brand t > do so under a. S 2 .-if Berol 
Art Ylll of rao rossrsAK r. RucrirB 
FitiB . 10 Ap, 2 :lS TY. 1 L ,412 

XrZORISTO a/<X't*X7ZS r. JlAJfWjn Ct^T-y 

, [18 W. E., 41S raJs 


28 . — — ^ cf a — 

Stay snA-vCwe— Fssmea/ ei' er—irr 

rUsm— E»'eu‘=^'® »^red <e a Ar— 

P»r=«=t o! tie sr--' - 

Art I tf IST'- V ■ fns ii» asm’ 
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BBTiTGAI, BENT ACT, VIII OE 1869 (X 
OE 1859) — continued. 

interest in the terns. SaHOdajebsad Eox Chow- 
BHBY V. EOBIKOHAAD DtJTX 

[Marsh., 417 ; 2 Hay, 527 

27. Fajiment intoCourl — Liw 

bility to ejectment . — Pajment into Court by a. judg- 
ment-debtor, within fifteen days from the date of 
decree, of rent, interest, and costs, with a protest as 
to the sum improperly charged against him as inter- 
est, is a suflicient payment, under s. 52, Bengal Act 
VIII of 1869, to save him from liability to be 
ejected from his tenure. SHiiEESTEEDHtrE BEy v, 
Dooega Naeain Nag . . 17 W. E., 462 


28, Act X of 1859, s, 78— 

Stay of execution as to part of decree — ^Extension 
of time for payment . — The Court, whose duty it is to 
execute a decree, is hound to execute it in the shape 
in which the decree comes before it, and has no 
authority to permanently stay the execution of any 
portion thereof, — e.y., where a decree is for money 
and for ejectment in the event of non-payment within 
fifteen days, the Court executing is not competent to 
extend the period for payment in order to save the 
judgment-debtor from the alternative consequence. 
SuNEini SiKSH ti. Htibee Mohun Thakoob 

[22 W. B., 460 


29. 


Act X of 1859, s. 78- 


Stay of execution — Payment into Court — Exten- 
sion of time mhen Court is closed — Decree — Suit for 
arrears of rent . — When a tenant has been sued for 
arrears of rent and a decree obtained against him 
under Bengal Act VIII of 1869, s. 52, which provides 
for the stay of execution if the amount of the 
aiTears, together with interest and costs of suit, be 
paid into &nrt within fifteen days from the date of 
the decree, and the Court is closed on or before the 
last day of the period so limited, the tenant is at 
liberty to pay into Comt the arrears, interest, and 
costs on the first day that the Coui-t re-opens ; and if 
he does so, execution must be stayed. Hosseik 
Aeix ®. DoszelI/E 

[I. E, B„ 5 Calo„ 906 : 6 C. L. B., 239 


30. Act X of 1859, s. 78— 

Forfeiture— Stay of execution of decree — ^Thepro- 
visions of 8. 52 of Bengal Act VIII of 1869 are exactly 
similar to those of s. 78 of Act X of. 1859, and 
' applicable to the case of a mokurafi lease ; mid there- 
fore a decree passed in conformity therewith, which 
allowed fifteen days for the payment of the arrears of 
rent found due and interest thereon,u as a-good decree. 
Masomed Ameeb «. Pebyaci Singh 

[1. L. K., 7 Calc., 566 : 9 C. L. B., 186 


31. — Mohurari lease — Cove- 

nant to forfeit lease if rent he unpaid — Pay- 
ment of rent after suit, hut before decree — 
Pelief against forfeiture. — S. 52 of Bengal Act 
VIII of 1869 is applicable both to cases where the 
right to cancel a lease arises under the provisions of 
the Act and to cases where the right arises under 
agreement between the parties. But the object of the 
section bcing to prevent forfeiture, if the rent be paid 
within the time specified by the section, the Courts 


BEHGAL BEET ACT, VIH OE 1869 (X 
OF 1869) — continued, 

will grant relief against a forfeiture where the rent 
is so paid. Dtoi Chand v. Eajeissobb 

[I. L. B,,’9 Calc,, 88; 11 C. E. E., 828 

Ejectment — jgt g h f of 

occupancy— Forfeiture— Landlord and tenant 

The mere omission to pay rent for five years does 
not of itself amount to forfeiture of a raiyat’a 
right of occupancy, and will not be sufficient to sustain 
nn action by the landlord for the recovery of the 
I'iayat’s holding. A raiyat having a rightofoccnpancy 
cannot be legally ejected, unless under an order 
'cgularly obtained under s. 52 of the Bent Law,— 
that is, under a decree for arrears of rent unsatisfied 
within fifteen days fx'om the passing of the decree. 
Duli Ohand v. Majkissore, I. L. M., 9 Calc., 88: 11 
C. L. F., 326 , followed. MnsyATtmLEA v. Xooezahan 
[I. L. E., 9 Calc., 808 

8 . C. Bbojendho Kbuab Box Chowuhbx 
V. Bunqo Chbitdeb Mhneoi. , 12 C, L.B., 389 

33. Ejectment proviso in 

lease for forfeiture — Felease from effect of for- 
feiture. — A se-patui was granted to J5 by A, who held 
a dar-patni containing the following conditions, vis.s 
“ I shall pay rent month by month ; should I fail in 
that, I shall pay interest on instalments overdue at 1 
per cent, per mouth. I shall pay the rent in full by 
the close of every year ; should I neglect to make the 
payments, you will, of your mvu authority, take over 
possession of the said dar-patni talukh after the ex- 
piration of one month of the next succeedmg year, 
and I shall have no complaint against your doing so." 
Upon non-payment of rent for the year 1281, a suit 
for khas possession of the lands was brought against 
A and B. The defendants claimed an equitable 
right to prevent forfeiture by paying all arrears ac- 
cording to the terms of the dar-patni, together with 
all costs. Eeld that, whether or not the provisions of 
the Bent Law actually applied to the case, the Court 
was bound by tbe analogy of that law to apply in fa- 
vour of the defendants an equity similar to the equity 
there given, and accordingly a decree was passed, that 
if tbe defendants should pay the whole of the rent 
due up to date, with interest according to the condi- 
tions of the dar-patni, together with the costs in the 
High Court and Courts below, they should be released 
irom the efiect of the forfeiture. Mothoob Mohitn 
Pae Chowuhbx v. Bam Lae Bose 

[4 C. L. B„ 469 

34. — — Suit for' ejectment from 

land assigned under a contract for building. — The 
only suits for ejectment contemplated by Bengal Act 
VIII of 1869 are those consequent on tbe non-pay- 
ment of arrears of rent, hut not a suit for ejectment 
from land assigned for building purposes brought 
upon a contract (a kabnliat) by which .the defendant 
had bound himself to give up the land when required 
by the plaintiff to do so on receipt of a year’s rent and 
the cost of carrying away the building materials. 
Bamnabain Mixieb V. Hobin Chundeb MooBnA- 
FAEASH 18 W. E., 20S 

35.— Suit for ejectment — Ten- 

ant with right of occupancy.— "Where tenants have 
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BENOAli BENT ACT, Vm OP 168© (X 
OP 1868)— «on<<Rur(f. 

obt»aied a ripbt of occnpancy under AetVin 
of 1SC9, e. C, a init for ejectment a;nu)it tbrni 
can only be brought under that Act JoWAt* 
UoasECf r. UonADEiB SiuzB . 23 W. B., 412 


BENOAIi BENT ACT.Vm OP 1808 (X 
OF 1668)— «eR/in>c<f. 

could be taVnSi the tenant (jadgmcnt'-dibtcr), baTing 
paid the decretal amount within fifteen dayi of that 
decree, wa* pntected frtm ejectment, ^oob Au 
Ciibwc>irRi r. KoM IICAU 

[1. L. E., 13 Calc., 13 
41. ' Liabtlifif lo yrfimeml^ 

Payment of amonnt of dttttt, b*l mol amomml efve.— 
Wwre a judgment-debtor ctimjili-^d u ith the tenna of a 


37. — Suit for 



I • .1 a . • 

uiK Cl OlOAUBCHEE DotitE . l8'W.B.,477 

88. ■ ' ■ ■ Dtemferomartofrtml 

ami party who (s under an obligation 


at), Jet .T of IS59, t. W- 

Xxremhon of dtcree for /Jtflmenl for arrfart of 
rtR/.— Where a lloniif gave, undo Art X of 1$^, 


40. Z*rcrf#/<ir r*nt, Xrcc«- 

/i«i» of—Appellalt Comrl, decree of, EfTtct 
7,ta(tiliV^ lo «yrr/neiif— A decree nnAr t. K, 


42. for fur 

tffTrare of rentSinoli feaerc —Under the pturj. 
tioni of Hmgal Act VllI of 1SC9, a inlt in ejectment 
frill he for arrears of rent doe on a bhaoli tenure. A 
suit which if in reality a claim for ecmpestati"Q for 
ufc and ocmjwtiun of landf cannot be dcfcnbnl a« a 
auit tor arrem of rent under i. 52 of Bengal Act 
Vlll of 18C9. KisuEjr QoraL Jliwaa t. Babxh 

[L L. B., 2 Calc., 374 

43. ' £jtclBt4itt—JMor*i fur 

orrtart of ecu/, </rc/ffici)/, ead dsneyr/.— A derrto 
which gave damage* in addition to a decTce fr 
arrwt of rent and cjectmeut su default of paynnit 
upheld, a* being a decree which cuifnnueil lubitan- 
tially to f 62 of the Bent Art, tlmgh it wti 
doubtful whether the Court exertued a w|<e diiere* 
lion In adding dsumges to the decree. In the ipirit 
of the Iteut Law, a decree fxr ejectment opertie* at an 
award of damage*. llEjBaury ItOY r. JucBOO 

Smou 22W.R.,6ll 

— b.63. 

^ce Lamiioed ajo) TiyijfT— E jectmesit 

— GESiuaur 1. 1* R., 6 Cale., 135 

■ ■ - e. 68 (Act X of 1850, a. 02, and 
Bcaeal Act VZ of 1682, a. 17). 

See LniiraTioy Act, 1577. aar. 170— 
Pekiop tbou waicu LtviraTiox arxs— 
Co>TiyTora pnoctEinMo* 

[L Ifc B., 14 Calc., 385 

L Aot X of 1^0, 4. 03, Cot- 

tlrmeltom “ /iweif Axec»f«(,» rf Jterrf,— 
The word •* Utued ” in tlie *cutmce, •• no procr«* of 
♦xecuthmof any dcfcrlptlinwlialeTertlall l>e Innrd." 
at the craamniceraent of *. 82 of Act X of J558, 
I* to be interpnted to mean “ lucd t nt ’’ it " appliftl 
f<r with nccrf*”| that {«, no apptioati-ei f.T a 
preeai of execiitifu »hall le iucccfiful unlnt 
appheatiou for it if made rr it I* *Ufd out wjtUn the 
fixed time. (BiTLiT and Kxicr. dixcntlng) 
KniDOT KBJtnBa OnWE r. Kaius CnaBnaa 
Bota 

I C4B.l,.n.,F.B.,82:13W.B.,r.B.,3 

j llE>uLau.SEALT. roaa5MiTTCtii 

■ lO'W.IL,ActS,84 

ly rut tuttEB or Ilotiiiy An 

V (13W.n.,206 
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BENOAIi EENTACT.Vin OP 1800 (X 
OP 1860)-<onitnu<d. 

1237^ 245 — Limilaltoti — Witliin tlie period of three 
years frum the date of a decree for arrears of rent 


3JENGA1, RENT ACT, Vin OP 1800 (X 
OP 1669)-~<-oMfi»iec/. 

RSOO, the proTiitons of s. SS. Bengal Act VIII of 
18G9, appUnl to it. Held, also, t1>at the attachment 


23. — . ApfitcaiiM /or 

efdtertefur orrtart o/«at— Circeltfr Order, lOt, 
July lS7i—L\m\lalitin . — The words “no proem of 
execution of any dcscriptlcm whatsocTer shall be 
Issued on a judgment in any suit . . . after tbi 


I . I f *. . 

• Hxtettixon of dtrr 


Veloy a*d laelss— C m^s— Z imitafioa.— -In i 
for amars of rent under Dengal Act VIII of 18C9,a 


In cifcntion of 



I'fbrr dome an^ the eserutlcui 


applleation f>.r cxecutl'n was made on I?th August 
DsVi. Ilfhl that the ecits of the appeals la the 
exccutlon*pn:cee>Uiigi should net he S'lded to the 
dterre, and, Ihrirfre, tlie derne being {..r loss than 


18. «- .■ — EteoeUon of deerte— 

Satlfor real not hroojii %»der Senyat ^et Vlll of 
136 $ — Deeres of Court of Forexgn State— Cit^l 
Procedure Code, 1SS2, e, 43i—lAenitatio».—The 
law of limitation applieable tu the execution of a 
decree of the Clnl C^urt of Cxoeh Debar, fur rent for 
a sum under RSOO in a suit not brought under the 
Rent Act, is by s. 434 of the CItII Procedarc Code 
wlueh gires tho Courts in British India power to 
(xcente decrees passed by the Courts of a Foreign 
State, s. C3 of Bengal Act VIII of 18G9. That see* 
tbn is not confined to suits brought under that Act. 
Is Tn« jairra or rirr rrnrrojr or llnca Cavco 
Aavau nccDu Coixs Aswai. r. Qra.Yz^ssu 
Cavasni Lamsi . . L L R., 14 Cule., 670 

Ccritwins B. C. ■ . 1. 1,. S., 13 Calc., 05 

— — B9 50. 80 (Cengal Act VTIl of 

1665. Bs. 4 and 6). 

Acs 9au roB AitBtiBs or Btrr— lucvu* 
SIIA5CZ8. 

See Salt roB ABBZaBs or Pobtiox 
or BkobB’Texvbb. Balb or 

See Sais roB abbiabs or Rbtt— Uvobb* 
TsrcBB. Sale or. 

— — BB. 60, 00, 00. 

See O.srs or Pboof—Saib roRABBBABS 
or Bzar . . X. !«. R., 13 Calc., 1 

bb. 60 01 (Act X of 1850. b. 106). 

See KxEcmorr or DxcBtz— Dbcbzes 
ZJLZB Bcrr Law. 

[L'Ij.R.,7Calc,748 
A 1,. n., 8 Calft. 676 
A I,. R, 10 Calc., 647 

fee Caizs mzB Bxlb rox Axxxlabs or 
Bbxt— Ixcmxarczs. 

S'es Caszs r^oiB Bait roB Abbzaxs or 
BcTr— UtrozB-TBsraz, Sau or. 
Ba. 60, 01, 05. 

See Extccnos 0 ? Dzcxzi— Dicsits rx* 
pzu Bb'tt Law A la 11., 14 Calc.. 14 

8. 02 (Bengal Act VIII of 1865, 

1.0). 

See 8rr-orr— (lEXZXiL Cxits. 

L2C.L.I1.,414 

B.e3(ActXofl850,B.lOC). 

See P.toBT Of Snt— OnciBS.SciTSTo rrr 
AUM . . . 3GA.R.,140 

J. JdXonS.V,e. JOe-Sa'e 

•/ wvffr-fesare— (o rropnetare 

r..4l(-ba 10«1 and 107, Act X of IS:'.', apj-ly 
< tily to eases iu «hUh the eiistener of the undi-r^Unarv 
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BENGAL BENT ACT, VIII OE 1869 (X 
OE 1859) — continued, 

and the decree-holder’s right as landlord are admitted, 
not where they arc denied and an adverse proprietary 
title is set up by the claimant as owner of the land. 
The remedy open to the owner of the land in stich a 
c.ase is under s. 77 before the decree is made, 
but after he allows it to be made, he cannot have it 
set aside in execution. GoiAM Ghundeb Dev «. 
Ntomab Chand Adheekaeee . 10 W. R, 1 

2. Act X of 1859, s. 106— 

Suit iy jim-cliaser for possession of under-tenure . — 
A suit by an auction-purchaser to obtain khas posses- 
sion of an under-tenure which had been sold under 
Bengal Act VIII of 1865 was dismissed on the ground 
that the suit in which the zamindar had obtained the 
decree was a fraudulent one and the purchaser knew 
that it had been against the wrong party. In special 
appeal. Act X of 1859, s. 106, was pleaded in justi- 
fication of the zamindar. field tliat the zamin- 
dar could not bring such a suit as he had brought 
against a person other than the one wnom he knew to 
be the proprietor of the under-tenure, and from whom 
for a series of years ho had been receiving rent. 
Nobin Chundee Sen Chowdhet v. Nobin Ceendeb 
CHNOKEEBETT r . . . .22 W, E., 46 

WOOMA Chuen Chatteejee V. Kadoiibini 
Dabee . • • • . 3 C. L. E., 140 

8. 64 (Act X of 1859, s. 108). 

See Sale eoe Aeeeaes op Bent — Poe- 

TiON OP Undee-tenctee, Sale op, 

[15 W. E, 6, 524 
22 W. E., 67, 414 
24 -W. E., 313 
2 C. L, E., 325 
I. L. E., 12 Calc., 464 

s. 66 (Bengal Act VIII of 1865, 

s. 16), ^ ^ 

See Cases ijndee Sale poe Aeeeaes op 

Bent — Incu jibeances. 

s. 68 (Act X of 1859, s. 112), 

See Disteess . . . 4 N. "W., 78 

- ss. 71, 74' (Act X of 1859, ss. 115, 

118). 

See Disteess, 

[1 N, W„ Ft. 3, p. 53 :Ed, 1873, 108 

ss. 72, 74, 76 (Act X of 1859, ss. 

116, 118, 120). 

See Ceiminal Teebpass. 

[I, L. E., 7 Calc., 26 

s. 80 (Act X of 1859, s. 124). 

See Disteess . . ' . 21 'W'. E., 37 

s. 98 (Act X of 1859, 0.142). 

See Disteess , . 9 W. E., 162 

[Vr, E., 1864, Act X, 77 

See Weonopol Dibteaint. 

[3 B. L. E„ A, C„ 261 
10 W. E., 70 
6 Vr. E., Act X, 68 
8 W. E., 291 


BENGAL EENT ACT, VIII OF 1869 (X 
OF 1859) — continued. 

— ; ; — Suit for value of crops— Dis- 

traint — jurisdiction — Small .Cause' Court.— The 
plaintiff made a complaint to the Magistrate against 
the defendant, his landlord, for forcibly carrying 
.away his crops ; whereupon the defendant was tried, 
convicted of theft, and punished. The plaintiff then 
instituted a suit against the defendant in the Munsifs 
Court, apparently under s. 95 of Bengal Act VIII 
of 1869,. and obtained a decree declaring the dis- 
tr.aint to be illegal, and directing the crops to be 
given up to him. The defendant offered to give up 
a smaller qu.antity than was mentioned in the decree. 
The plaintiff refused to take the same, and brought 
a suit in the Small Cause Court to recover the value 
of the quantity he had claimed before, the Munsif 
and something additional. Seld that the Small 
Cause Court had no jurisdiction, and that the suit 
ought to have been brought under s. 98 of Bengal 
Act VIII of 1869. Htdeb Alt v. Japae Ali 

[I. L. E„ 1 Calc., 183; 24 W. E., 222 

s. 99 (Act X of 1859, s. 143). 

See TVeongfel Distraint, 

[3 B. L, E,, A. C., 201 
5 W. E., Act X, 67, 68 
. 9'W.E.,162 
15 W. E., 643 

r 8. 100 (Act X of 1869, b. 144)- 

Cause of action — Suit for wrongful distraint — 
Limitation. — The time limited by Act' X of 1859, 
B. 144, for suing in respect of distraints for rent, 
"namely, three months from the date of the occur- 
rence of the cause of action,” was to be reckoned, in 
the case of a suit for a wrongful distress afterwards 
abandoned, from the abandonment of the distress, 
and not merely from the date of the original seizure. 
Thekeee Boy v. Heebajinn Singh 

■ [ATarsh., 470 : 2 Hay, 697 

Taeinee Chuen Bose v. Shumbhoonath Pan- 
Day .... 3 W. E,, Act X, 189 

s. 101 (Act X of 1859, 0 . 145). 

See Penal Code, b. 206. 

[2 B. L. K., S. N., 4 : 10 W. E„ Or., 46 

See Weongpul Distraint. 

[20 W. E., 445 

Act X of 1859, ss. 145 and 

160— Complaint— Suit. — A complaint under s. 146 
of Act X of 1859 is not a suit, and did not fall 
within the description of the suits in which, under 
s. 160, an appeal was given to the Zilla Judge, 
In the siatteb op the petition op Amanatulla 
£6 B. L. E., 569 : 16 W. E., 136 

1, S. 102 — " Suit” — Appeal in exe- 

cution proceedings. — ^The word “suit” in Bengal 
Act VIII of 1869, 8. 102, is intended to cover all^ 
proceedings prior to decree and subsequent ones in ’ 
execution. Keishto Coosiae Chuokebbutty r. 
Anxtnd Coomae Dutt '. .19 W. E„ 307 

Kedabnath Biswas r. Hueo Peeshad Boy 
Chowdpeby . . . .23 "W. E , 207 
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BENGAIi RENT ACT, VIII OF 1S0& (X 
OP 18^9)—f('nftnvfd, 

2. ■ Intention of eetUon — 

r.fteel of ieerte under.— 8. 102 cl llpni?&I Art 
VIII o! 1PC9 WM enacteil in order tn protect putiea 


BENOAI. RENT ACT.Vni OF 1800 (X 
OP 16S0) — eontinned. 

rent nndcT niOO, wlicn no qneitinn of ri^bt to en* 



Skt c. Rax Lall CnncTAB 

[L L. R., 7 Cale., 330 
S. C. RPEOX 17ABAI5 MtSSEB C. OOBPBMTrt 
Qnoss . • • • . 0 C. L. R., 80 


0. — — Special appeal— Power 
of Bentol Xe^u/a/tffe.— Rcnpral Act VIII at I80!> 
(li. 33, 84) RivM Jnriwllrtion to Ciril Oiort* to try 


uiuu lu cwuiu »'iicuuiiumn-». 

Hat the licntml LegbUlire Couneil power to giro 
to the nigh 6»nrt «ny appellate Jnriidjctlon not con- 
ferred by the Charter ? Poosao CnrmtB Rot «■- 
Khisto CnpjnjEB Srsan , . 23 W. R., 171 

4. Special appeal— PraetUe. 

—In ft (ult for arrenre of rent and ejectment, 
the right of appeal is taheo awav by a. 102. Bengal 
Act S’lII of IhGO. only when It ii shown that the 
amount sued for and the ralne of the property 
claimed Is less than RIOO. Unless that fact appetn. 
either from the dndiog of the Ulitriet Jud^ or 


LacuzaarB Rozs r. Sooxna Ojiu 

[IGL.R,, 39 

0. Special appeal — Sail 

for ejectment and rent under SlOO , — An appeal 
doca not lie to the High Court from a decitinn of a 
District J odge stayins; rxeetitlon lit a suit for arrears 
of rent and for ejectment where the nine of the 
amirant decreed is less than RlOO Xor can an ap- 
pliratinn. maile to eject the tenant on his defanlt to 
pay Into Court (ho moneys dne nndi r (he decree 
within the time fixed by s 52 of Bengal Art VIII of 
19C9, eonfersneh rightof appeal. PAKBcrrr CiirRT 
Sss c MoaDABi 

p. li. R, 6 Calc., 604: B C. R R. 613 

10. - — ' Speetal appeal — Dll' 

/net ,Mpe-~Su}ordiiia/e Judae—Jet XPI of 


trict lodge may make oaer appeals flleil in hii 
Court. Dotaa Cns’Tp Sabot r. Nahtw CnAwruiA 
ABinrABi . 8 R R R. 180 : 10 W. R, S35 

11. Special appeal — Add*' 

ttomal Judae—Dulrtef Jndae—Benaal Cirif 
Court! Act rrj of IS7Sj— Appeal.— Held (JACt* 
aOT. J„ dissenting) thst ari Adtlilional Jodge Inrntesl 


6. — Special appeal— Sale im 

esrec«^*ea of decree far rent.— Ho uppeaX lies under 
I. 102. Bengal Act VIII of l^tO. irom the order 
of a Diitriet Jndge on an application connected with 
the aalo of a tonnre in eieention of a decree for 
arrears of rent below RlOO, Dao Coouakcr Dsasat 

e. OtTfOArifTB Dttt . .17 W. R., 180 

• 0. Special appeal. — In suits 

for recovery of rent below ttlOO, a tperial appeal 
lies to the High Court from the deeUion In appeal 
by a tiabordinsto Jndge. MAnotfzn lInrooK Mss 
r. Jrnr.aiB 

[lOD.RR, Ap.,20: IO'W.R.,200 

7. ' Special appeal. — In a mit 

for srrears of rent below IllOO, an appeal lies to 
the JIkh Conrt from a deereo passed in appeal by 
an A'hlitlimal Judge. XoBOSfSTO Ko05IK>o r. 
ManoxiB Snaixn 

[10 D. R R, Apn30: 10 W. R, 303 

8. ' " ' .^prctal appeil—Suit for 

f, ut under «/n0— Cit.7 Procedure Cade. JS59, 
t. S73—JIetd by the Conrt (Isersov, dis- 
senting) that no appeal lies t» the High Court i 
fmm tlie deruton of a IHstriet lodge In a a^t for i 


IsBAX Cnc^cBEB GnosB r. Kom Par. 

[13 R R R., 377 notn 

12. — — — — — Special appeal— Pifit to 
en\auce or vary the rent.— Tlie quettlcm in a snit 
for arrears of rent as to a rirht to ronvert the money, 
rent Into a rent payable in kind Is a qnertlin whleb. 
If determined, renders the suit appealable. FuniB 
JlCKsn r. JArrrs Alt 

[1 N. •W’.. 100 : Ed. 1873, 167 

13. ' Special appeal— Pii/lt to 

en.\auce or rare rent . — A sperUl ap]>ea1 was hrld to 
lie to the High Cunrt untler s. li>2, Bengal Art 
hill of ISW.ln a snit t-r rer.t bebw RtOO la 
sshtehtheqantlon of right to enhance had been de- 
termined. lYaTsovtCo.e RawDnrw OnesB 

[17'W.R.405 

14. .... - Special appeal— Queitiou 

af title —In this rase f Iv* Jndge d-mtivd plaintiff’s 
auU on thr gmond that no notice Ijvl been serrfd «n 
defendant, the nature of the suit bring »,« one fw 
enhancement, bnt to rccoTer rent at rates prevl-uily 
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BEK-GAL BENT ACT, VIII OE 1369 (X 

OF 1858) — coiifiititecf. 

settled, and no notice being therefore required. The 
value of the suit was under RlOO, and the High 
Court held that the Judge had not decided any right 
to vary or enhance the rent, and therefore they could 
not interfere, there being no appeal under Bengal Act 
VIII of 1869, B. 102. GonnoK Chpitdeii Ddtt v. 
Meah Eaja Mijee . . . 17 W. E,, 119 

15. 1 Special appeal — Question ■ 

between panties having conflicting claims. — In a suit 

. for rent less than RlOO, the decision turned upon 
whether, in a former suit against the plaintiff by a 
third party, a decree had been recovered for possession 
of a portion of the land now in dispute. jffeW that, 
as neither the land nor the rent of such portion was 
claimed by the defendant, the .question as to title was 
not decided between parties having “conflicting 
claims ” thereto ; consequently there was no right of 
appeal. Reedovnath Dooeipa r. Punno Lochdk 
Chuokeeeettx . . .22 W. B,, 205 

16. — Special appeal — Question 

of title. — ^The issue whether or not there has been a 
binding enhancement of rent, and whether or not the 
tenant has paid at the enhanced rate, involves no 
question of title or of right to enhance or vary the 
rent, and the appeal in such a suit properly lies to the 
Collector. Bahadite Snron v. Huea 3 N. W,, 73 

Agee Singh v. Boojhawuh , 4 N, W., 61 

17. Special appeal — Decision 

as to varying rent. — ^In a suit for arrears of rent on 
the basis of a shironamah, where the raiyat denied that 
he had executed that document, and produced evi- 
dence to show that the rates mentioned in it wore not' 
correct, — Seld that tha-e was no question of right to 
vary the rent, and that the case therefore did not 
come under Bengal Act VIII of 1869, s. 102. 
Niteesspe Sengh V. Jhotee Teey 23 W. B.., 343 

18. Special appeal — Decision 

as to varying rent. — Where the amount of jumnia is 
not disputed, but there is a question as to whether it 
is payable by instalments or in a lamp sum, the deci- 
sion cannot be said to involve a question of "right to 
enhance or vary the rent.” Peaei Mohen Mookho- 
eahhya V. Madheb Chehdee Baboo 

[23 W. B„ 385 

19. — Special appeal — Question 

of fact ~ Question of nature of rent. — In a suit for 
arrears of rent, where the question was whether the 
defendants were holding on payment of nugdi rents 
or as bhouli tenants, — Eleld that the decision was 
a finding of fiict. Held, further, that, as the suit was ' 
for an amount under RlOO, and as no question to vary 
the rate was determined, nor any quertion of title as 
between parties having conflicting claims thereto, there 
was no special appeal. SHXriiBEii Singh v. Toonden 
Singh . T . ... 24 ’W. B„ 469 

20. Special appeal — " Dight 

to vary rent .” — A suit for rent imder RlOO is not 
taken out of the purview of Bengal Act VIII of 1869, 

B. 102, by the fact of the rate of rent having been 
varied by the decision of the Court, unless the Judge 
detei-mined “the right to vary the rent.” Watson 
& Co. V. Mohbnheo Batjth Pael 23 VT, B., 436 


BENGAL BENT ACT, VTTT OF 1869 fX 
OF 1859) — continued. 

Seeenath Roy v. Ainoodbeen Shaha 

[25'W.E.,103 
~ Special appeal -.Question 
as to ichether rent has roriet?.— Bengal Act VIII of 
1869, s. 102, docs not apply where the point decided 
is simply whether the rent fixed by a prertous decision 
has been snbaeqnently .altered and a new arrangement 
come to. Heeebbessee Peeshab Roy v. Jengobe 

[24W.E.,49 

22. — - — Special appeal — Question 

as to variation of rent. — In a suit for arrears of rent 
under RlOO, in which the question was whether the 
landlord had the right to raise and had raised the rent, 
and the Jndge decided that th«e had been no altera- 
tion in tbe rent, — Held no appeal lay to the High 
Conrt. Roy Jeng Bahabooe v. Jegbeo Eoy- 

[25 W. B., 247 

23. — Special appeal — Question 

of title. — Where the Judge practically came to no 
determination at all, on the erroneous supposition that 
n review had been wrongly admitted by the Munsif, a 
special appeal was held to be not barred. Gooe 
Dyal Roy v. Deka Hoonya . 22 W. E., 446 

24. — Special appeal — Co- 

sharer— Suit for rent.— Dae plaintiff, one of several 
co-sharers of a talukh, sued to recover her share of 
rent, making her co-sharers, who resisted her claim, 
defendants. The first Conrt raised and tried questions 
of title hctwcen.tho- plaintiff, her co-sharers, arid the 
xtoya.tr nad'ilecided in favour of the plaintiff. The 
lower Appellate Court, without expressing any opmion 
on the rights of the parties, dismissed the suit on.the 
ground that it was not maintainable. On specLal 
appeal, it was contended that no appeal would lie, as 
the amount of the claim was less than RlOO, and no 
question of title was determined by the judgment ; 

! but this objection was overruled on the ground that 
the decree of the lower Appellate Court, dismissing the 
suit, had tbe effect of deciding the question of title 
against the plaintiff. On appeal under cl. 15 of the 
Betters Patent,— ATefti that the judgment, rather than 
tbe decree, is to be looked at in applying s. 102, 
Bengal Act VIII of 1869. No appeal lay from the 
judgment of the lower Appellate Conrt, inasmuch as 
that judgment showed not only that no question of 
title' was detemuned, hut that the J ndge did not even 
consider it. Kaeisi Sheikh v. Meehoba Soonbeey 
Dassee - . 15 B. L. E., Ill : 23 W. E., 268 

Reversing decision in Mokhoba Soonpeeee 
Dossee c. Keeeeh Sheikh . . 23 W. E., 11 

25. ^ Special appeal— Question 

of title. — ^Where in a suit under Bengal Act VIII of 
1869, s. 82, to contest the demand of the distrainer, a 
question as to area was raised merely as subordinate to 
the issue as to the amount of rent due without any dis- 
pute as to the relationship of landlord and tenant, the 
case was held not to come within the provisions of 
B. 102. Hebo Peeshab ChEOKebbutoty*!). Seeebam 
CnuNBEE Chowbhey . . . 20 TV. E, 15 

Heeish Chenbeb-Cheokeebotty V. Hbeeee 
Bewah 20 W. E„ le 
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benoaij rent act, vm of iseo pc 

OP 1869)— 

Uk rent raits which were f«li for arm under UlOO, 


i: 

27. Speeial appeal— Qwlio* 

of title . — In a nit for rent nndcr 1150, In which 


nch cniti, and that cnnicqamtly no second appeal 
Uy. DTsaaKiBinrMusESe.UOBrBDirntODOSB 
[0 C. Iv It, 86 

32. Spte^al appeal— Farttte 

hatintj eoajtietin^ elaimt , — IVhcrc tliore wa* a qnes* 


28. 

Special op^Cdf— Beetstos 


• •S’, • 

■ 

*'0 

a 

a • 1 • • 

[25 W. It, 14 

' . ' a 1 ' 

Qsesftoa 


Dtum r. Issru Cutsbeii Rot . 21 "W. It, 36 
Kamoo Kohiee r. Kero Cooaus ratsEx 

[32 W, E., 328 

EasnEs Raai Dois t. Ssau MomxEs 

[23 W. It, 237 

KEiraMOTtE Drou r. DsoprrM CnownnEiw 
[24 W. It, 213 

33. SBte%aloj>j>eat— Sett for 

arrtare l^rra^— D C S, the tamindar, bTou{;hl a 
raH asaiiut D, a raiyat, for rmTcry of arrrara of 
rent Talocd below RIOO, to which K C A, wlio 
claimed nndcr a moknrari title, wai made apart; 
nndcr a. 73, Art VIII of 1659. The Mncitlf paiird 
a d««re« in favour of tho pUmtilI. Ou appeal bv 
2f C A, which wti beard and drcldrd b)r the 8nhcnli« 



30. Speeial appeal— QaeAion 

<jf title.— In a suit for ejectment Yalned BoderRIOO, 
the defendants, wltn wrro sued at jearl; tenants, 
replied that tbrlr tenure was a maurtsi mjasta 
tenure, and hi proof of their allejralkni addnerd ev1> 
denco which wm net displaced by the plaintiffs. The 
lower Court coniidcreil that tlie defenilutt'allmth'n 
was well found, 'll. Jlefd tliat, although tbo value 
ef the suit was under lllOO, an appeal was Hot barred 


- Speciar appeal— Qmettioa 


3L ^ 

</tit/«.— Seporaleaulti for rent by .A and D K.»W 

been instituted a^rainst (ho tnueto of eertats bnd 
ta which betb laid claim, a suit was Cteil by ^ tn 
rstabliih his title against JB, asd pending t^ asU 


34. — Special appeal— Vteition 

ofrarpiaj rent. — Where a Judge found in a rent 
fuU that, altlmzh n30>C^ liad for a great number 
of jeam heen iwid by tbejenant, enly was 


35. “ Special appeal— Claian 

(y plaiatijf' Cl tamiadar, oad defendamt ai mori’ 
yapee, ta rent.— In a suit In which plaintiff cUima 
rent aa aamlndar, and defendant, ailaittlng hii own 
tenauey, elaimt U aa mortgagee, there eancct be said 
tobecCTifliethig claims to a title tn.cr some interest in, 
land within the meaning ef Rmgal Art Vlllof 16C9, 
a. 102. Rioxuim MooEtuez e. rtiEzz Vonry 
htoonuEE , , . .24 X7. IL, 114 

86 . ■ Sj^eial appeal— Qaef 

fs'ew oysisrl laferresorr— .T m rireuaiiaQee that a 
Tuestkm been determined at the hearing of the 

SO 
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appeal in a rent snit, by ■svbicli an intervenor may be 
injurionsly affected, mil not make tbe appeal. cog- 
nizable as a special appeal, nnlesa tbe decision bas 
involved some title or interest in land of parties hav- 
ing conflicting claims thereto. Eaj Kishen Moo- 
KEEjEE n. Seeeeath DTm? . 23 W. E., 408 

37. Special appeal — -Hent 

suit under SlOO — Title. — A and JB, both of whom 
set np a claim to certain land, brought separate rent 
suits against the tenants. In none of these suits did 
the amount claimed exceed RIOO. Subsequently to 
the institution of the rent suits, A sued JB to estab- 
lish his title to the land in dispute. The District 
Judge, before whom the rent suits came on appeal, 
allowed them to stand over until the decision in the 
suit between A and JS. That suit was decided in 
favour of B, and the J udge then decided the rent 
suits instituted by D in his favour, and dismissed the 
suits instituted by A. Seld that no second appeal 
would lie in the rent suits, as no question of title be-, 
tween parties having connoting claims was decided 
in them. Dooe&a STaeaie Sen u, Eam LaMi 
Chhtjtae . , 1. 1,. E,, 7 Calc., 330 

S. C. Dtjeoa Eaeain Missee a. Gobtjedhun 
Geose 0 C. Ii. E., 80 

38. Special appeal — suit for 

rent ieloio SlOO — Landlord and tenant. — In a 
suit for rent below HlOO, the defendant set up the 
title of a third person (the tliird person was, however, 
no party to the proceedings), and the lower Court, 
finding that relationship of landlord and tenant existed 
between the parties, and that the rent was unpaid, 
decided the suit on that ground in favour of the 
plaintiffs. The defendant appealed to the District 
Judge, who decided that the defendant had paid the 
rent, and reversed the decision of the Court below. 
The plaintiffs appealed ,to the High Court, but were 
met with the objection that no special appeal would 
lie. Meld that s. 102 of Bengal Act VIII of 1869 
prohibited the appeal, the case being one between 
landlord and tenant, and there consequently being no 
question rebting to title ns between parties having 
conflicting claims. Eomaeeosad Eov r. Shobup 
Paeakaniok . . Lli. E., 8 Calc,, 712 

B. 103 — Cicil Frocedure Code, 1859, 

s, 119 — Bx-parte decree — Be-hearing . — S, 103 of 
Bengal Act VIII of 1869 does not apply to applica- 
tions for a re-hearing after an ex-parie decree on 
the ground of ignorance of the suit. Dbabamaii 
Gotiia «. Taeachaban Sen 

[7 B. L. E, 207: 10 W. E, 17 

— s. 108. 

Sec Bekbaii Act III or 1870. 

[10 B. L. E., Ap„ 21 : 19 W. E., 128 
10 S. Xi. E., Ap,, 22 note : 16 "W. E., 76 

BEUGAI. SDEVEST ACT (V OP 1876). 
B. 40. 

Sec Speoiai. oe Second Ateeai — Oedees 
etojject oe not to ArrEAi. 

[1. L. E.. 21 Cfclc., 935 


BEWGAl, SUEVEY ACT (V OP 1875) 

‘ — concluded. 

See SuPEEiKTENnENOE OP High CotrET-— 
CrVED PEOCEDtJEE CODE, 6. 622. 

[X L. E,, 21 Gala, 935 

— s. 45, cL (b), and s. 62 — Surveg 

proceedings not tahen for puhlic purposes — Bight 
of suif.—S. 45, cl. (i), of Bengal Act V of 1875 
applies only to a survey or some similiar proceeding 
taken by a revenue officer “ for some puhlic purpose,” 
and against which any party who may be affected by 
the boundary laid down by such officer would have a 
right to object. Therefore, where such a proceeding, 
although initiated under Bengal Act V of 1876, has 
been taken for the purpose of settling the boundaries 
of private property as between the owners of it, the 
party aggrieved by the order of the Collector in such 
proceeding is not debarred by s. 62 of the Act from 
bringing a suit in the Civil Court to have the bounda- 
ries ascertained. Hebei Peasad v. Jaejina Peasad 
[X. L. E,, 6 Calc., 453 : 7 C. L. E., 491 

; s. 02— Boundary dispute— Pcf 

session, Bridence of—Suif based on title. — A for- 
mal decision on the question of boundary in a boun- 
dary dispute under s. 62 of Bengal Act V of 1876, 
although conclusive ns to possession, is no bar to a suit 
based upon title, Kaea Chaea Tea Co., Ld. u. 
Sekei, Singh . . I. Xi. E., 13 Calc., 280 


BEITQAL TEWAWCY ACT (Vm OP 1885). 

See Cases endee Appeae — Acts— Ben* 

GAE Tenakcx Act. 

See Landeoed and Tenant — ^Foepei- 

TEEE— BEEAOH Of CONDITIONS. 

[X L. E., 20 Calc., 590 

Applicability of Act to lands 

outside the limits of the town, of Calcutta, 
but within municipal boimdaries — Calcutta 
Municipal Consolidation Act (Bengal Act II of 
18SSJ, s. 3 — Town of Calcutta, Municipal boun- 
daries of. — ^Tbo Bengal Tenancy Act applies to lands 
sitnatod outside tbo limits of the town of Calcutta, 
bnt witbin its municipal boundaries, as defined by 
Bengal Act II of 1888. Bibat Mohini Dassi c, 
Gopeswae Meieiok . X Ij. E., 27 Calc., 202 

s. 3, els. (3) and (5) and sb, 4 

and 5, els, (2) and (8) — Liahiliig to ejectment — 
Mon-oceupaneg raiyats — "Bent” — Payment for 
"use and occupation.” — ^Tho defendants were cultiva- 
ting raiyats who had held certain land under Govern- 
ment, hut not for a period sufficient to give them a 
right of occupancy. The phuntiffs in a_ suit against 
the Government succeeded in proving their title to the 
land. In a suit to eject the defendants as tresjas- 
Bcrs, inasmuch ns they could have derived no title 
finm Government who themselves had no title, and 
no relationship of landlord and tenant cxi.?ted _ be- 
tween them and the plaintiffs who had not recognized 
their right to cultivate the land, — Meld tliat undw 
8. 3, els. (3) and (6), ss. 4 and 6, cIs, (2) and (3), ■ 
of the Bengal Tenancy Act, the defendants were 
"non-oceaipancy raiyats,” and therefore not ILablo to 
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BENOAI. TENANCY ACT (VIH OF 1888) 

—ciinlinved. 

ejectment except tor tlic reason* and on (be f«n> 
mtion* ipeci&cd in tbat Act i and no incb reason* 
' or cendltioui existed in this case Liability t« pay 
for the “ uso and occupation " of land by a pcraoa 
I bctaecn wliom and tho proprietor of inch land ttierc 
' exists no rcktionsbip of landlord and tenant, la a 
•'liability to pay rent" within the meaning of ». 3. 
cl (5). of (Iio Bengal Tenancy Act. Cl. (3). a. 6 
of that Act, U intended merely to define the peution 
of a raiyat in respect to a proprietor or tenure-holder, 
and to distinguish him from Tihat k aflenranl* 
described u an nnder-ralyat. Mannti Cnr^TDR 
Siun c. IlAZjuit rsAUixiE Z. L. ZL, 17 Gale., 48 

— f . 3, el. (6). 

See Cess . L L. IL. 17 Cate., 720 
[I. !•. It, 22 Calc., 630 
See Spbciai on Secoto Appexl— S jtau. 

CirsB ComT Stms— Tax. 

CL I.. It, 22 Cat, 680 


8. 3, cl. (0), and b. 68— "P<rrce/,” 
•' JToIJiea," lleaniny o/— The tmn “pareel” or 
1 *1 o .» »x. 


OkAo.*/. X« S., 19 Cale., flO.'jetrdite’Sktitnee 
if Ce. Sarat Sooitdoti Debt, S C. X. Jf.. J40, 
and OetP Soy Jeo £sl Eoy. 1. 1. Jt., id 

Cale., 197, djitlnguiihed, UrBor CntTBs Dosb 

c. Bryiii Sxjrflu . • .1C. W. N., 621 

lliBi Cnxsis Boei c. Rryjtr Soon 

[L I*. B.. 26 Gala, 017 note 


See Gettebil CuriES Co:'iOLiirSTjox 
ACT, 16CS. s. 6. 

[L I..lt, 13 Cale^ 86 


See lajfTtOBB IKD TrylJfT— I.IXBCMTT 
roB Hett . I. L. It, 18 Calc., 700 


X, - B.6, reat 0yaiBS/ 

a person iotdSnj land sctMiaa naateipir/ity and He 
land net proreil to lure been let enl for oynVaf- 
tnral or iorfiV*ft#roI Mrposes.— The mere fact 
that a peram has sequired from a proprietor or from 
another tenure-holder a right to bold Und for the 
pur^e of eolleetbg rent Is not sufilelent to prore 


It ~ I ' cL (3)— Bai'yaf, jyejtni^ 

tion ef—Terton talimy lae,d for par* 

posse.— SVcsfle—Tbe definltlm cf "raiyat* la 
ilftigal Tenaner Aft (Act VIII cf U net ex- 

Lanitisfi and tLere ts notblag In that dofinitloo which 


BENG AIs TENANCY ACT (Vm OF 1886) 

—eontitved. 

sroold exehtde a person who had talen land for horfi- 
mhoril pnrpcaci. UcbbtRim r.TfrBStsoit LAI. 

[1. Is. B., 21 Calo, 120 

3. — Aoa-occsrpaaey rmyo/— 

.^^ectMcaf— Treiposser,— A penon haring, prcrl- 
oosl^ to the paasiug of the Bengal Tenancy Art, been 


obtained possession of the land from such trespasser 
through the Court on the 27th January ISSC. Held 
that soth person was a non-oeeuraney raiyat within 
tho meaning of s. 6 , sul^i. (s), of the Bengal 
Tenancy Act, and was proteetid from ejectment by 
tliat Art. JfoAimfl Ckundtr Skai r. J7iir<iri Pre- 
tnantk, I. L. S; 17 Cale , 43, approred BcriO LaI 
PAEBASm r. KAIC PHAStAflS 

[L li. IL, 20 Cale., 708 

CL (BX 

See Bianr.OT OcccEAJfCT— ACQtumosr 
OE Rioni— Mo»B or Acontnioy. 

[L 1* B., 24 Calc., 272 

I.. ZL. 23 Z. A« 1S8 

1. «. 12— Transfer ef a permanent 

tennrt—Terenantnt Unnre, PsjjxttraUon of— Tb» 
tnosfer of a permaDeat tenure sader i 12 of tb* 
Beogal Tenaoey Act is complete as senn t* the doeo* 
ment is regirtered EBtsro Bnirr GnosB c. 

KataToLAiSutos . L L. B., 16 Cale., 843 

2. ^ Trantferoftennn—Ptut' 
fctfftoa— AV>f« of tranter— Landlord ead tenant 
—LiaitUii/ for rrs/.— After a recorded tenant hi* 
transferred m* tenor* to another perwm, sod that 
transfer has been duly registered under tbs pro- 
risioos of tbo Bengal Tenancy Act. hs b no longer 
lltblo for the rent of the teunre, although the land- 
1^ may set Lave recrlted actual netiro of such 
transfer. A'risfo Snltno Okoee v. Kneto Lei 
Stnyk, I. L- B; S6 Cale., S4S, rthed on. Ceibta- 
ifOEi Pm r. Baiii BEoaBi UoBsn 

(L Is. B, 19 Calc., 17 

3. - — ' Trantfer of tennre—Con- 

trort reyardi^J fr«»i/(r «/ CeadifioaoJ 

tranfer — Condition not psi/onacif.— A transfer of 
a tencro mxle lu terra* of the proTUlo&s of the 
Bengal Tenancy Art of 1S33 U net bindteg on the 
landlord If Ihcro be a contract brtween the hndh>rJ 
and the tenant tliat tit* tnnifcr shall not be valid 
and binding until security to the tatUfsrtbn of tbe 
Undl.-rd has been fnrnbbed by the traniferte, and 
soeh necurily has net been fnmiihed. lie Imast 
I* still ll^le for tbe rent. Dceosnmnr Ror *. 
BOXXUEX • • . L Is. B., 10 Cale., 774 

4 . — “ Transfer of Troptrie Art 

(tv of 19S9), *• BO—Termaneml tennre—Uortjair 
— Ifeyufrefie* — The pmvWTns ef i. t5 of the 
Transfer of Property Act Bust, haring regard to 


: z> I 



,(„ 807 ) 


DIGEST OF, CASES, 


BEITGAI. TENAITCy ACT (VIII OE 1885) 

— oontimied. 


be greater or less tliaii ElOO, SoSHi BEtfSAtr B03E 
V, Shahadeb'Shaha . .3 0, W. IT., 499 

6, and s. 13 — Sale of a tenure 

in execution of a decree not for arrears of rent 
— ’Effect of non-payment of landlord’s fee or the 
fee for service of notice of the sale on the landlord 
before [the confirmation of sale, — Under s. 13 o£ the 
' Bengal Tenancy Act, when a permanent tenure is 
sold in execution of a decree other than a decree for 
arrears of landlord’s rent due in respect thereof, and 
the fee prescribed by s. 12 of the said Act is not paid 
before the confirmation of the sale, the sale is 
invalid. Babae Am «. KEiSHEA^rANna Dassi 

[I. L, E., 26 Calc., 603 
3 C. W. IT., 531 


~ S.13. 

See Saie toe Abeeaeb of Rent — 
EictHTS AND Liabilities of Pue- 
CHASBSS . I. Ii, E., 20 Calc., 247 


• and s. 195 (e) — Sale in exectition 

of decree for arrears of rent — Ear-paint tenures . — 
8. 13 of the Bengal Tenancy Act applies to sales 
of dar.patni tenures in execution of decrees. Maho» 
5IED Abbas Monbijl v . Beojo Sundaei Debia 

[I, L, E, 18 Calc,, 360 

1 . s, 16 — Bengal Eenf Act (VIII of 

1869 J, s, 26 — Act X of 1859, s. 27 — Suit hy land- 
lords against a ienure-'holder in occupation of a 
share of the tenure without joining other co-sharers 
of the defendants for recovery of rents and cesses 
whether and when inaintainaile. — It is the duty 
of the persons succeeding hy inheritance to a per- 
manent tenure to notify the succession, and it is’ not 
the duty of the superior landlord to find out who 
all the heirs of a deceased tenure-holder are. There 
is no law wliich compels a landlord in order that 
he might succeed in a suit for rent to sue all the 
heirs of a deceased tenure-holder when ho has no 
notice who the heirs are. Where, as in this case, the 
defendant was admittedly one of the heirs and in 
possession as such, he is liable for the rent, and 
he cannot defeat the plaintiff’s suit by showing 
that there were other heirs equally liable, unless 
he also shows that their names were notified to the 
landlord as succesBOrs of the original holders, or that 
they have been paying rent and getting receipts 
as successors. Khetxee Mohan Pal d. Pean 
Keisio Kabieaj . ■ . 3 C. W. IT,, 371 

2, and ss. 10 and 195 — 

Batni tenure — Bengal Zegnlation VIII of 1819, 
s. 5, — Ss. 15 and 16 of the Bengal Tenancy Act of 
1885 apply to patni tenures. Dueoa Peosad Bhndo- 
BADHYA V. BeiNDABHN ROY 

CLI.,E,,19Calc„ 604 

S. and s. 16 — Operation of, 

th o»e sections in a suit for rent of land, to which the 
plaintiff succeeded before the Bengal Tenancy Act 
came into force — Construction of statute . — Ss. 16 
and 16 of the Bengal Taiancy Act are not retro- 
ipcctivc. Phoeullah Chundee Bose «. Sajob- 
PDDIK Mondhl . . I. L. E., 22 Calc., 337 


,( ,808 ) 

BEN’GALTEIS’AIS'CY act (VIII OP 1886) 

— continued. ■ 

4 , ^ and ss. 16 and 26— 

Whether an heir of an occupancy raiyat can claim 
recognition hy the landlord on the death of his an- 
cestor, who was the recorded tenant. — ^Au heir of an 
occupancy raiyat can claim recognition by the land- 
lord on the death of his ancestor, who was the record- 
ed tenant. Ananda IChsiae Uaseae v . Haei Dass 
Haldae . . I. L. E., 27 Calc., 545 

[4 C. W. IT., 608 

and s. 16 — Arrears of rent, 
suit for— Suit by a painidar on the death of the 
last owTie^ against t?de dat-jgatnidaTj ivithout com- 
plying with the ’provisions of s. 15 of the Bengal 
Tenancy Act, whether maintainable — Solder of a 
tenure. — In a suit for arrears of rent for the years 
1299 B.S. to Falgoon 1302 B.S. brought by patnidare 
On the death of the last owner on the 14th Aghran 
1302 B.S,, the defence of the dar-patnidar mainly 
was that, the plaintiffs not having complied with the 
provisions of s. 16 of the Bengal Tenancy Act, the 
suit was not maintainable. Seld that, as the plain- 
tiffs did not claim the i-ent, which fell due during 
the lifetime of the last owner as the holder of the 
tenure, hut claimed it cither as the representative 
of the holder of the tenure for the time being or as 
representative of their father, the rent heenmo an 
increment to the estate of the father, and therefore 
the suit was maintainable. Nogendra Nath Bose 
V, Safadul Bashini Bose, L L, B., 26 Calc,, 526, 
referred to, Sheeiff v, Joseuaya Dasi 

[1. L. E,, 27 Calc., 636 

s. 16 — Bight of suit-; Succession 

to permanent tenure— Omission to give notice of 
succession to Collector, Effect of — Non-payment of 
fees. Effect of, on right to decree . — S. 16 of 
the Bengal Tenancy Act docs not preclude a party 
from instituting a suit for rent, notwithstanding 
that the Collector has not received the notice and 
the fees referred to therein. But that section is 
a bar to the plaintiffs obtaining a decree before 
the notice and the fees are received by the Collec- 
tor. Kalihhe Ghosb V. Umae Patwaei 

[I. L. B., 24 Calc., 241 
1 C, W. IT.; 98 


— SB, 17 and 18. 

See Landloed and Tenant— Teanstee 
BY Tenant . I.l,. E., 21 Calc., 433 
[I. L, E., 24 Calc., 162 

— a. 19. 

See EiaHT of Occupancy— Loss on 
Foefeithee of Right. 

[I. L. E., 21 Calc,, 129 


1. a. 20, cl.-(8) — Bight of non-occti- 

lancg raiyat — Eeath of raiyat having right of 
lon-occupaney — Seirs — Be-entry by landlord . — 
.ho right of a non-occupancy raiyat (who does not 
lold nndci' any express engagement) in his holding is 
lot heritable. Kaeiji Chowkidae v. Sundae Bewa 
ri. I.. E, 24 Calc., 207 
1 C. W. IT,, 88 
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2. .1 - 88. 20, 21— at 

imt Act eamt into force— Suit /ce ejeetmeml — 
Acquiettfono/ rigit of oeetpaneg—OentnitCtautei 
Act (I of msj, I. 6 — S. 21 of tlie 
Trnaso Act appUri t<i fn'iti pccdlap »i tliA time 
tbo Act came iato force, rtx., l$t Tiorttoitr 1883, 


il. I.M .lU, aX V'» 

Q, I . — Oeter^l Clsutet Aft (1 

»J 1S5SJ, «. 6— -B^/rorpcc/ifc f«artiji#«t 
apptiealle to pending tnii— Fending *nit — Xaa«f* 
lord eirf iiiutnf—JligHt o/ t^rnpaneg.—S. SI, 
»ab*». (8). of Act VllI of 16S5 U cxpmtcly 
rctroipcciiTC, ad apptici to rtit< pcRtlioc (be 
(Wo of the wmmTOcenicnt of tUat Act. 

Dae Yi Aie^ni A'e^jvrfo, /• Z. if-i H Calf., 6$S, 
followed. TcpsBB bi59 r. Biiimcs Komi 

[I,L.Il.,18Cale,870 

8 . 23. . 

See IIIOUT 0? Occcpi,vcT— Loss o# 
PoBTErerse or Btont. 

tLL.IL, 18 Calc.. 121 

Set Btont Ot OcerPAxer— TaixsrsB 
oplUouT . L Xh IL, 21 Calc.. 660 
[L L. IL. 34 Cole., 143, 6Sl 
L L. R.. 27 Cole. 473 
3 0.'W.If..e3 
4 O. 'W. N., 860 

23. 

S<» LAXBtOBO AXU TtX15T— PBOrEBTT 
IX Tbzes axb Woots ox Li^rp. 
n L. IL. 83 Calc., 742, 744 note, 740 note, 
'■ 748 note, 78l note 

LL.TL,23 Cale,e84 

- - 0.25. 

See r.iouT or OccrrAXcT— AcQrirmox 
Of Riqut— llopi or Aconrmox. 

rLL.IL, 24 Calc..873 
L XL. 23 L A„ 188 

- 0.25, cl.(») 

iSf» liiuiiinos Act. abt. 33. 

[L L IL, 24 CaJe, 100 



LlXTlOBD ASB TEXATT— LuontTf 
TOO BrxT . L L IL. 10 Gale, 700 

b.20. 

See Comtet Act, s. 74. 

[LLIL.23 Cole. 688 


BENGAL TENANCY ACT(VraOF1885) 

—^onhnttd. 

L . /or enianeement o/ 

rent—Fn^oneement of renihyeonlraethgmoret^an 
iva aaaar ea the mpee—Void agreenrul—ConIraet 
Act fJJf of 1S72J, ti. 23 and 2-i —A centratt tioder 
a. 29 of the Bengal Tenancy Art In pay an enhanced 
rent hy more than two aimaa in the rupee ia rexL 
Kkistobhoxe OnosE e. IIbojo Goui'bo Koy 

[I.LlL,24Cale,806 

IC.W.N.,442 

2. Landlord and Tenant— 

Suit/br renl—Fnianeemenl oj rent—Enfiancement 
e/rtni iy a regiitered iahnlial fciMta.^eea years 
from a frertom oral oyrrement to pay en\ancentnt 
of rent, F.ffett «/.— By an oral ajmment in the year 
1S3S the tenant defendant agreed to pay an enluuiee* 
ment of rent, and he raid rent at that rate until anh* 
acqnently be neeuted la the year 1693 a regLteixd 
kabnliat, by which he agreed to p<ty a further 


Bengal Tenaney Art refera to enhanerment after the 
promolcation of the Art, if in thia rue the mhanee* 
meat which was made id the year 1665 waa before the 
Act tame into force, it wnnld net bar an enhaneement 
daring the prntd of fifteen ymn {rttn the date 
thereof ae eontrspiated by cl (3) of •• SO. Bat If 
the Bid cnhaucemmt wai made after the Art rame 
lute force, it would also notbaraanhinianit enhanre* 
nent within fifteen yeart from the date thereof, at 
the preiioui eontnrt waa only an oral one and 
was not tffertnal and binding npon the defendant. 


agreed to be paid it partly enhanced and partly 
inrrrarrd rent. Held, farther, that Lariag regard to 
pror. (1) cf a SO, aa at«> the proTiiioci of i. 27, the 
pUiotUt wonld at any rate (1.0 , tahing the kabulbt) 
be entitled to retorrr rent at the rate paid by llie de. 
fen^nt fuT more than tlirce yeara. SlcrrnrnA Xfonrs 
LaoiBi e. Mati SAncAB L L IL, 25 Calc., 781 



4. ■ - ■ T.nXanrtnentof rent ly eon- 

frar/— .(yeerneaf aef w,Mr* tie reefioa.— .tn agree. 
Hunt embudi'd In a labullat to pa^ a errlal*) amonnt 
of rent agreetl nfwei by the partita la afUltmetit ef 
differttieea batween them aa to what had Iwen the 
awmnt and ehararter i f the hnt, and to ar< M forther 
litlgatlcn, la mt an agrertnent to enhance within the 
Beaalaged I. 21. el. (4). »f the Pengal Tenaney Act. 
Sato Sabot rAXBiT r. Haw n»cniA Bot 

CL LIL. 18 Calc., 333 



ov 

.,30. ^lT.^^r-■^’':J 1 fttrr. 


30. iirTT-«'’-'’'=?ntS 

n\Tf. 

•■ jr-'I-J"’;" ..,0 

1. '•'■7^^'" " *' ^\a 

•'‘' au'iA^v *" i .f.mli 

• • *' i ' 
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BENOAL TENANCY ACT (VUI OF 1885) 

— eoniinvecl. 


stfttQt of a raijat in a mord-of-nglits prepared 
nnilcr Cli X of the Act. In inch a tuit the 
tenant ia entitled to the benefit of the prraampUon. 
Qiren tho rircumstanee of an Ineroue or decrease in 
the area of the land for nhich a tenant i« pajlo; 
rent, it is competent to the Dcrenne Ofiicer nndor 


nndcr the proiUioni of the Tenancy Aet> e.y., on 
the ground of the rise in the prices of the foo<l 
crops, and t) forth. Secsetaut ot Stats k>k 
I sDU Vf ConrcUi c. Kajivtodi 

[1.1,. R.. 28 Calc., 617 
3. and e, 161—Ptmanent 

S((llttnnil~rfHtimplioH—Uitt/orm r-eaf.— When a 
<IucstloR arises as to whether a tenant is eotiUed 
to the prerumptlon under a. CO, cl. (3), of the Iknnl 
Teuaney Act, the fact that the etUte within wlileh 
tho tenon in noettion is situated was not jH.'nna* 
ncntly ii-ttled in tho year 1703 dees not make 
any diiriTcnce, S. 101 of the Dcnpil Tenancy Act 
has CO application to the present case, inasroneh as 
tho estate, thonffh not permanently settled hi 1703, 
was scbseiiccntiy permanently settled In tbe year 
181 L TAUAaniUuif. AsnrtosnDnrs 

[4 O. W. N., 613 
.■ t. 62, el. (0), and e. Ids'— .ftafenesf 

e/fint—Sutt for r*nt By ttrtral joint tandlordo 
ajatmi ont of iht Joinlttuanh, vAetter la ««eA a 
amt Ms tenonl can etaim abattntnl ^ rtnl— 
" Tfnnnt,'’ Meaiunt o/.— The capreeilon “tenaDt" 
in a C2 of the IJengal Tenancy Act does not 
inelode the case of a more co-sharer tenant wito lies 
only a fractional share In tho tenure} it neaat tbe 
tenant of the tenure and net one of many tenants. 
In a suit for rent, brought by some of scTcral j'lnt* 
landlords against one of serertl joint-tenants for 
rccoTtry of the ctalntifTa share of tbe rent payable 
on accinniV id tne dvtcndKiA teoaeVs Viixn td Viit 
termro tinder a prctlona arrangement, such tenant' 


i. 63 . 

Sti Sale tob Abbeabs ot Deci— D joan 
A^D LuBiBiras or FcBcniitBS. 

[L L. R, 21 Cole., 983 

1, , . - J'rtallitlrd ntoj* tf loea.' 


■ ■ 


BENQAl, TENANCY ACT (Vm OP 1885) 
—«mUnutd^ 

fL PtlalJiAtfi tut/jf, J/ea»* 

t«y The words "cstaMishcd nsage" In a 83 
of the Bengal Tenaney Act, 1633, do cot refer to 


lu ' , t 

8.64. 

Set Laxmobd Ayn TETASi-PAnrEtT 
or Hr XT— G EXiBAXtr 4 C, W. N., 33-i 

aa. 50, cL (4), J87, cL (0), and 

0 . 188 — Joint landlordt — ^sflonzeif ajtnt-— 



Ste LaXD llEOISTBATlOX ACT, 8. 78. 

[L L. R, 80 Calc., 713 
0&W.N,08l 


Aeyis/errrf propntlbr, buit/vr 

rrnt ly—VittSer tAs plea that irnl is papahlt 
fotii^porip ollotrablr—Lnad Jtrpulrolioii Act 
(t'lJ 0/JS79J, t. 79.— nsintiffs, as f«giriered xt> 
prietcra, brought a solt for rceomy of niit. It aas 
toundthat defeudsnt, la go>d faith and under tho 
rcastj^ble bdief that the laud held by him was 
Inrlnded la the nUlo of a third ptrson, attorntd 
to hlin^ some four years prior to the suit, .and il 


Tenancy Aet did not estop the defendant from pfeod* 
log tb-st rent was line to a third person, notwitbstand. 
ing pUiotiils were rrgiitcrcd prorntUira. UCKOA 
Das llaeBA r. Sasuan Axox . 4 C. W. N., GOO 


8. Oh 

S«s lA5SU>.T> ABB TlXASl— CosaTTST' 
Tior or llUATIOX— ACEXOWLEPaKlST 

or Texaxct bt IJecsiit or Best. 
BTC, . . I. L. R., 25 Cole., I 

[UR, 24 I. A., 104 


1. > 

rear— Costs rAera «»/■.-{ of dr/in/aml did not 
nakc /</,yaf«on arcrsiarjr — 'Abe depait of nr.t in 

Conit under s. Cl of tbe Ik-ngal Tenauey Act (■bet* 

the tenant entertaiai Ao>S deltas towMWas 
entitled to rweire it) operates as an aoinitlanc* | 
and where such dcivMit is prated as a iLffeneo to 
a suit fwT rent, the inii should U di*ml»ed. WTiere 

In iueh a eah the defeadsut is found to Late been 
not to bUa« far the hligaticn, he is ratitled to his 
COSU feTALBAKTT r. UCBB Das KcaHC CBO*. 

. . . . l.UR,aiCala,e80 
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DlOlAT Of CASfS. 


( 8U ) 


BEWaAI. TENANCY ACT (Vm OP 1885) 

—eo nliHufd, 


itattu of a ni)rat in a rccord-of-rieht« prepared 
ondcr Ch. X of the Act. In neb a loii the 
tenant is entitled to tbo benefit of the prenmpUon. 
QWen tbo eirenniitsnec of an inercaae or ilemase in 
the area of the land for nhieb a tenant it pajins 


the gronnd of the rise in the priccit of the food 
crops, and i> forth. EBcnKTiBT or State tob 
I xnu ce Conecib e. Kariurcnt 

p. L. n.. 23 Calc, 617 


BENGAL TENANCY ACT (Vm OF 1885) 

— coa/iaseif. 

2. — ■ ■ ' }^4lallu\e<i nt'i'!', Afroa- 

iny «/.— The words "established nasge" in a C3 
of the Bengal Tcnaney Act, 1S33, do not refer to 


B.B4. 


Stf LayotOBD im Tztajst— rintE’it 
or Rest— O nfEniiiT 4 C. W. N., 324 
BS. 68, cL (4), 187, cL (3), nnd 

8. 188— hfdlonlt—Atthomtd ayenl— 
Beeetpl ytttit ty oyeaf— In a ca»e 
where there are fcrcral j^'lnt Landli^i it is necessary 


-J 


tlie tennro in oncation ii iitoated was not perma* 
nently ••.tiled in the year 1793 doca net make 
any uilfiTcnecs 6. 191 of the licognl Tenaney Act 
hai no application to the present case, inasmorh as 
the estate, thongh not pi.'rtnanently settled in 1793, 
was nbseqnciitly permanently settled In the year 
1811. Tauutii liiBt r. Asitnosn Dues 

[4 C. W. N., 513 
.1 B. 62, el. (0), Bnd b. 168--.<iafc«e«f 

o/«sf~‘S'*«V /or rsaf iy ifrrral joint landlord* 
ataintl on* oj tht joint tinantt, leholker la «kcA o 
rsi( Ms Unnnt tan tlaim alalfintnt of rtnl~ 
‘•Ttnantj’ J/rosi'a? o/.~-Tbo expresdon ■•tenant” 
in B. C2 of the llengal Tenancy Act does not 
ineladc (ho case of a mere co^sliarer tenant who haa 
only a fraetlonat share in the tenure] it means the 
tenant of the tenure and not one of many ttnanta. 
In a suit for rent, brought by some of scTcra! j'lnt* 
landlords against one of sereral Joint'tenants for 
rreorery of the plaintiffs share of the rent jwyahlo 
on aeeonnt of the defeudant tenant’s share of the 
tenure under a previous arrangement, such tenant* 
defendant eaunot claloi abatement ceder tbs pro- 
sUions of a. C2 of the Beosal Tenaney Act. UnOb- 
TETpno NiBiiw Bctt e. Ito«o^ Kbisitsa Dctt 

P. L. B.. 27 Calc., 417 
4C.W.N., 107 

*.63. 

St* Sau roB Abbeass or Rest— R roiirf 
A'm LuBumrs or rrBcnAiiBB. 

PL. XL, 21 Cilia. 383 

1. — — — — AVrtJ/.Vlcif uiay* ef loco- 
I.//.— Tlic cstaMiiheJ usage of the h'cality, and not 
the nugs between the parties, is tbit contempUted 
by a. U of the Bengal Tenancy AH. i/ica ha\ 
lion r. ifsftora Afolsa Boy, J. L> B., 15 Cafe.. 
714. fallowed. Watsox ATD Cobtaxt r. Sati- 
XBtiTo Bbtkicx . . I, Xfc It. 21 Calo, 132 


Se* La5i> Reoistbatios Act. b. 78. 

P 1*. R., 20 Cftla, 712 
8C.W.N.,38l 

B*yt*lertd proprtttor, buii/iir 

IHeMcc Me plea that tfnf t» payailt 
tloirotfe—Land flcyiefoi/ioa .fef 


rent ly- 
to titnl party 


ioeluded to the estate of a third person, atUmtd 
to him aono four years prior to the tint, land it 



S*t La5dzo>d abd Texatt— C ostTTtr* 
TIOX or ItBlATlOX— ACBXOWlZIXAMBsr 
or Texaxct bt Uiceitt or Rest. 
BTC. . . L L. lb, 25 Calc., 1 

p. IL, 24 L A., 104 
1- lirpotil of rent as C*srf— 

BondJtJ* donit of tenant Qi to rko u entitled la 

reef— Coefe rArr* COgJ^-f of defendant did not 

ssale UUyahun neeetiarw.—’llm depsit of mil in 
Court xmder a. 01 of the Ikngal Teiia-aey Act (•!.«» 
the teoMt enteMilns koni jU* d^ibl as to who was 
entitled to rcedre it) openSes as an acocittasrs; 
aad where sueh drpoilt U jTDTed at a aL-feuee to 
a suit for nut. the suit should be dlttnUed. tMacrs 
In such a suit lbs defendiat is found to Lsre been 
not to blame for the Ltigalkn, he is ru'utled to his 
ensU brAlUBTT r. Oiac Das Keane Cuow. 
iMiBr . . . . I. L. E., 21 Oalo, 080 
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DIGjrST or VASIIS. 


( SIO ) 


BENO AT. TX'.NAKCY ACT {VIII OP 1885) 

J' r — If-y'-tH i<f 

m'.f !y fr .‘n./Vr^r ../■ 

I-,;!..?,' A of rcit, 

!! *. M'niX 5'\ n I ’.;', ni-.d.- 

* Till Xy i\ .'f U;»- J. {filU 

lih 1. n .it iv.-n!.',:!,; nf «. f.l ..{ 

thf V A>:. I'rtf.tt'.t I, it ^Jortscrn/rc 

r. }tArii:,it ,V A>!!..u. . I. !>. B., 25 Cnlc., 290 

0. I . {.nil t*. 82 ■ ' tHi f nr.t 

'/ ' '■ ^‘frrf •••i'ct'/! • I'f" r."):,'.— -tVi;?-;: 

tniil' !' i'f <T i f ‘i t r.Muy A' t ^ tl.j' iU of 
r.'i'A t« !>y t. t;,i- trsr.r.t* ?;':!! n 

iS’i' t !..m !■.-> to I:-. r!i<1 I** 
Ilf .sni i!'. Sli‘ r.'.'.itir. tV.-fi' l-tiv t' ) v.l'.-,’,! . 

1 V .r j't-. i 1'!' '1 !'« till' Ar! f. r tiir t‘ ’:?t filter ir.!.> 
n If. juiry in c nv,>vt!'‘s tin- !!r'.tt*r if 

tin An V--.r !".» tlu- ti i» iv. ferif!, ofiir 

»n."3i I’l j' fil i. ifi-ii- r.iv! jii'*;} *- tiii' C t;rt i< 

/r,",.-.'ilt r.'-.il j. t'.'.t ft'lt!.' Tit' -t til Iitllflt til.-' 

tii'-.'i.y till ti;..!;.*, nj' •! .-.ts nj'j’ii'-i’-i n jmi!-- i.y ‘Ik 
l.iMv.iif !ar. Til'- -si.t.!* "ti'i- (vll n’lt'ilt.t tlir- 

tJ-.ft-.i'V tll'-n li’ii “ t!! *. t'lt C-liil i!k ii.'.'i!* “llir : 
ntnKJV.l I'f r.'j*. I.y tlir tuirMi! ‘‘ in «, fil’ . tm-Ms 

ti'itiiinir tt! Ti- tiiiri tilt' Mf.jiii " In' riinll 
liif ftlU n!i'..'nr.t I'f line frt !it list), n*. tht ilAt*' 
of tin" <1 r.'i'-r tin- r.itiiiuil.-ir ” n» ti'.'il i:i ])i:i;‘ni Art 
Vm f'i li-r.f*. sitirl liiVf ti'i rv!.Ali’i:i ivlmtrvrr t.i 
tin- {viisftv.iit t.f Ti'i'.t jtutly li'K t.r jiKtly iiiyni.lir 
liy tlif tni'int. Is lur. jt.iTrrn ov Stt-.MiAu Itov r. 
KAisr.BWAti . . L li. B., 15 Calc., 100 

n. 05. 

.‘.rr K.tr.cTTiotf nr DEcarti—Dr.ninrs 
r.sifi;u IltisT Ii.wv. 

[B Jj. B., 17 Calc., 001 

A'ff L.vsniotin ast> Tks.vst— I. i.iaii.tTV 
nu; KrsT . I. Zi. B., 20 Calc., 103 
.See r.ioiiT or Ocorr.vscv— Tii.vs«v! H or 
KioiiT . I. L. B.. 24 Calc., 055 
{1 C. W. K., 300 
I. L. B., 20 Calc., 727 
3 C. W. N., 5S0 
1. 1.. B.. 20 Calc., 037 
3 C. W. K., 742, 747 

AVe S.ti.n Ton AaJiKAr.s or Iliisr— I.vcn.v- 
ini.tsctii . I. L. It, 22 Calc., 364 
JSfr- S-W. voa Ai;r.E.vr.5 or Rkst— 

r.ioiiTS AKB l.i.AaiUTjrs OP Pen- 

ciusniB , I. L. B., 21 Calc., ICO 

t “ Cfitir/jr,” jifrirnhiy of — 

Transfer of Properly Art (IP of JSS2J, tf. tOO , — 
Kemble — Tlio “ cliarpo ” rcforretl to in S. C5 o£ the 
Urngnl Tcnnnry Act is jiot KVtcli a cltargc ivs tliat tlc- 
fmed by ft. 100 of the Transfer of Properly Act. 
I’oTiOK. CucKBjiii Ilrr SinsAn v. Fowtr 

(T. L. E., 15 Calc.. 482 

2. and a. 3, cl. (5), and a. 161 

— Sale of tenure for arrears of road cess under 
decree — "Pent ” — Pond cess — Cesses — Incumbrance 
by drfaulliny tenant, P^ect of sale in execution of 


BENGABTENAKOY ACTCVm OP 1885) 

--(ttv.tinr.nl, 

d'l-ree f r road rets oii.—'riK won! "rent ” in r. Co 
<if the J!,-rignl Truancy .let, iSSfi, inclndrti n.ad ceis 
^■•^y.a!!ll' hy 11 k I.aMlh.nl. A frnnrr.Iii.ht.'r painkfl s 
t!»:ifmr‘t!.Ary ni-'rtrngi' of cr.daln Innili within hin 
l■nf!rl' to Ai and dirtrlnl the ten.anf* to pay their 
f>;'.t< to hisn. SHl«.'i)v..‘ntly the rajK-rlor landlord 
hr..i:glit a cnit fi.rr ml rtri agni'^t the trnnrf-hfddcr, 
.and In » {. „{ rlem <• r >!d liie ttnnre under 

«. (',a of the llfitcal T« nancy Act. A tiun hrovipht n 
«u!* araiiKt me of tin- trrj.an!.s for (irrr.arji of rent, and 
; ronli'.id.'.i that nil that pasfnl nndor the (vnrtion.j.ali! 

! oa» th.‘ right, tillc, and intrri.t of lln» te.aurediohlcf, 

I an.l tliat hU rights under the Wiirtgago were nn* 
nf;eot,.,\ \,y ifif, t.slr, nsnl lli.it }ic sens eiUl rcitUhfl to 
th- r.nl. Held tkat Cli. XIV of the Bcnpnl 
T.r-mn.'v Aft nni‘t he read with f. 03 of the Act, 
.an.! tS.-at, laviti;; r.-gard t.j the definition in el. 5 
of ». ;t, “ rent," n» npcl in tint reetinn, inrhnii« mad 
rc'i paynide tiy the t'ai.ant, and th.al tlie rale war 
•a »a!cof the l.iinre, the pnreharer ftiajuiring the pro- 
p. rty fre.' fnin tii.' ineiunhmnre cnnteil hy the 
lennri-h' ld. r in favour of A, it not h-.-inp a rcgiftcrcd 
anil nititii.l ineninhnanee within the meaning of 
r. )|‘,1 of tile Al l. Noni.s ClUSl) XfSKAR e. JlASPr- 
SArit I’An.tJtAMCK . Z Z. B., 21 Calc,, 722 

0. -and 0. 66 — Sale of default- 

try ler.ure at the ir.stnacr c,f landlord ir/io has lost 
hit in'rml in the e'late — Pent decree, — S, GO of 
the llcnral Temaiicy Act d'cs not apply to a case 
in which the pers'.n .s'-ohing to execute the decree 
i' not ft landiord at the time of the execution, and 
r. G3 Is limited in the tamo iiMince r.f p. CC. So 
avlure a l.andh rd. after oi,tai!ilng a decree for arrears 
rf rent. I ».'s hi* inlercrt in the estate, he eannot bring 
the defanlting t. nnre il.self to s.ale in cicciilien of his 
di.xne. nn?t Cacsnrn liucsjo r. .Mos Afonisi 

.... 3 c. vr. 3sr., 004 

T. B. 00 — .ViiiV for arrears of rent 

IroU'dd Irfi-rr rxpiry of Penyali year — Piyht 
lit eject fenaisl . — tVhere a Knit is hronght before the 
cipiry of the Ilcngali yrar in respect of the arrears of 
rent for that year, the landlord is not entitled to eject 
the tiaiant nmlcr k. Gil of the Bengal Tenancy Act. 
Gene Bash Snex r. XTa^d Kisnonn Pai. 

p. li. E., 20 Calc., 109 

o_ Landlord and tenant — Suit 

for arrears rf rent — Lxeeislion of decree for eject- 
inent for eirrears of rent — Eilension of time- for 
paymenf.~Per Pw^•sl:^ and BA>TajEE, 
extension of time authorized hy e. CG, cl 3, of the 
Bengal 7'mmncy Act, can ho granted hy the Court - 
after the decree, and not only when framing the 
decree nndcr cl. (2) of that section. Per IlAairOT, 
J.~contra, Per PjilKEKl' and BA^^;I!JT.E, JJ-.—Thc 
decree for ejectment passed under s. GG, cl. 3, of 
the Bengal Tenancy Act, need not incorporate the 
terms ns to the ejectment being avoided by p.ayment 
within fifteen d.ays from the date of the decree. 
These terms arc rather in tho nature of a direction to 
the Court of execution. _ Per PBKfSEP, J, — The 
application for snch extension of time may therefore 
be made hy tho jndgment-dehtor on a mere petition, 
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DIGEST OP CASES. 


( 818 ) 


BENO AI. TENANCY ACT (VUI 01* 1885) 
—eontinued. 

ftud not ID tlie lorm ol an Bpi>Vicatu>D 7oi rcvitw 
of iudciacnt. Corn KABiiJf t. MmoirtD Moosjl 
TI. L, E., 29 Calc., 630 
3 C. W.N,028 


See EsuASCEMiirt o? Rext— R ionx to 
esbaxcb . |l.L.Il..22Calc,214 
til. E., 21 1. A., 131 
See iKTESiai— MisCELLAXEoca Case*— 
Abseaes Of Rext. 

[1. 1,. E., 24 Calc., 37 
1. L. B.. 29 C&tc., 130, 316 
3 C. Vr. N., 30, 104 
4C.'W.N.,324 

a. 90. 

See riXAl Cose, i. 18G. 

[I, h. E.. 18 Calc., 618 


— 88. 60 and 70. 

See Saxctiot to PooasccTfox— W beb* 
eiXCTlOX IS KECEJSAJBT OR OtnEEWME. 

[I. L. E.. 17 Calc., 872 


L ■■ J>epeeit ef trepe (y erdtr 

8/ Coneetof— Safi oyainAt iep6nlene»—i\gM of 
♦ml— Pnr' ’ 

the ncTw ■ • 

of the Set ' • • ‘ * 

landlord'* • • a ' *• 

Jrpoellcd t • * 

«itb two pcmni. Tlio ucpoiiuriet eieentcd and 


drroiitod. Ifeld that the rerdrt exmted and 
dch'eretl to the Amin rataUiihcd ]nW>ty betvern 
the pUintUf and the defendant *) ai to enable 
the former to inainUia the tnit. Held, al*o, that 
the anit wa« maintainahlo in the Clrtl Court. Si. CO 
and 70 of the Denial Tenancy Act refer to and motem' 
plate proctedisi'i between the UndlTdandihe tenant. 
\V hen a pUlntilT leeli nlief, net anlnit hii tenant, 
but aninit a third party, a depoiitary or bailee, the 
tuil u not barred by anythin,: eontaiord in tboae 
tcctbmi. jAaiStxaa e. CnooASUfcaa 

[1. 1*. E.. 22 Calc., 480 
2. ■ ■ - — and b. 188— ftloefi 

or aairdi— Janiif^erioa ef D<i*a/y CoUeHor ^ — 


iiuauiy AiW and M by 


BENGAL TENANCY ACT (Vm OF 1885) 

tlioie of the C’lTil IVccdnro Code, KesnZBA Stxoa 
r. BiPir llAzsAX SixoB . 4 C. W. N., 230 

8.72. 

See LAXltoaD axd Texaxt— Tbaseteb 
BT liAjmcBP L Ii. E., 25 Calc., 446 
t2C.'W.N.,108 

8.73. 

Set Riont oy OcccPAXCT— T baxsee* 
Of Rianr. 

[I.L.E., 24 Calc,-366,64S 

8.74. 

SeeCESi . I.L.E..l5Ca1c.,828 

[L L. E., 22 Calc.. 680 
L L. E., 20 Calc., OU 
3 C. W. N., 608 

B. 84. 

See Appeai— Acts— Rexoal Tebaxct 
ACT L L, E., 18 Calc., 271 

p.L.E.,10 Calc.,485 

■ .feeatittien p/ land by landlord 
—Reaeonalte and eafieient perpeee—CerhJiealeof 
Cotleelor — Jamdietioa sad fnneUone o/Ua Oi*»l 
Coarf.— The prjpncton of a Ulnlb who had eon* 
•truriod an indi^ factory and empluyed a Cnro* 
l>e8D aana^er apphed to the CitiI Omrt, onder 
* 6-t of Trsanry Art, to actiulre by ciinipuU 
fory nh> a mall pieec of land made ap of liberal 
raijatl holdiegi withu the eiUtc. The appliea* 
fmn wai oppciwl by the parpnetori of another 
indigo farlory alo had taheu nndrr leaiei from 
the ralyati the greater part of the landi of the 
xillage. inclodlng the hoidmgi within which the 
pint in ijgrttirti wai comprii^. The CuUertor of 
the diitriet ba<I eertifled nnder t. 8-t that the 
purpoie fur which the land wai rw|nlred wai 
reaa^able asd laSlrient. The Matiiif trinl the 
matter ai a diipnted tjnritioQ of fact, and held 
that the pnrpoia allef^ed wai nrt rraamable or 
•ufficlent, and deeluicd to aotlioriie the pnrehaie. 
The Diitnct JuileO on appnl rc'rnwd the Sinn- 
aira findiDg and authonieu the ermpuliory aeqnl- 
eitun of the lanA Held that there li no appeal 
agalnit an order palled by a CitII Cuurt under 
a. St of the Ren;nl Tenancy Act, and that the 
Older ef the Diitrict Jud,;c w*i without Junidie- 
tioa and nuit be ict aiidr. Jfeld by I'Bixiir 
and Ameer Au, J/. (I’ErnERAM, diwest- 

ing)— That the Colleetor'a errtiScale uuUr *. St 
li not coDtlodre ai to the rra»>nal1cDeai and 
inflirtroey of the porprie frr whieh the land It 
wmght to I'C acquired j that the juriKtiflioo of 
the drll Court !• tvt cc«P.n<,l to ciiin? effect to 
the OllfTtor'i eeTtlCeaie, but the Court U to h>M 
a JudirUI enquiry t> determine the rraainallceeia 
and auffielmey cl the put^ac mad mil jnmUm 
o micsr within the aeell.'B, and U eoapetent to pen- 
lider the gtouadi upon wUeU the ceitlSemte wm* 
granted i that the mppebtaest of a £arc>r**° 
mmacer and the Beeri».ty Ice »rertb|j bulMjiC' 
fer h:i ccmicrt .and ccareulcsce are Isisfidest 
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0 >^ “SD, 

S\™ih"i5:l';”T''‘' *'i"'fS“V"?,'c1: 

luc mm IS gought u 1)0 noquiml muBt have n. direel 
t^Intjon to the good of the holding, nn^ol! S 
u Inch might haven romoto or upeciilnlivc bcaiinc 
iipon tlie go(>d of t],p holding nro fnreign to the 
gwpe of the Aot. Jleifi i,y rnTiicUAM, C.J The 

Um^^'tTo i«ri.^dicti;.n to deciSc 

nlli'god purpose is renRonnlde nn<i 
.■mtlicicnt, leaving to the Civil Court to settle the 
nmount to In; paid for the land, nnd the deeiBiJn 
of the question whether the land is hon-i Me 
n’quired for the nlh-ged purpose. The words 
MliBlied on the eerlific.ate” ine.nn that the Civil 
Court IS to hcfatmficd on the certillcnto alone, mid 
lia« 110 jurifdirlion to lake other evidctieo on tlwl 
questum. hut is to nreept the dceisinii of the 
t^lleotor ns filial. GooiirN Mollah r. RAMESirpn 
^AnAl,s• Hahta. llAMi:snvn >''aiiaik AfAiiTA 
r. aoontr.v Moi.lah . I. L. E., 18 Calc., 271 
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— n. 85. 

See LAVDionn a>d TI:,^•A^T— Thaksi’ek 
Jiy T^:^■A^•T . I. Jj. R., 20 Cfllc,, 46 

— s. 86. 

See LAyDioiiD AND Tenant — L iAJiiLirr 
j'on Re.vt , 1 L. E,, 10 Calc., 700 


• 8. 87. 


See Landioud and Tenant— Abandon* 

JtENT— R eUNQUISHUENT OK SCKRENDEU 
ovTeneue . , 1C. W. W., 108 

[3 C. W. m, 48 
4C. W. I7.,493 

Consfruction of s, 87 . — ^Thc pro* 

viBioDBofs, 87 of the Transfer of Property Act arc not 
exhaustive. Samejan Rot v. JIajiaton 

[4 C. W. H-., 493 

s, 88. 

See Landlord and Tenant— Tkansteb 
D r Tenant, 

[I. li. B., 21 Calc,, 433 


(Vni OF 1885) 

required hy gS of the Ben^rSnenS 

Sinounu; a’lStSi 

Bno'lvn; AraiiorCHEKN -M a« e. Snosm 

BnESAMlosE . .■I.L.E.,ieCalc.,155 

Suit for rcul—Sul'divtsion 

f tenan<:;i-~Jue\dcnce of consent of landlord la— 
Jirnl reee\pi eiffited hy the nyent . — ^A recoint for rent 
tinted hy a landlord er his agent contnuiiug a rcoit.il 

1 l erishta .s '“/'^Sistcred in the landlord’s 

s ierishta as a tenant of a pertioii of the original 
holding at a rent wluch is a portion of the original rent 
does ainoiiiit te a consent in writing by the laud* 
hm! to a suh-di vision of the holding and a disti-ibntion 
of the rent p.ayahio in respect tliereof, within the 
meaning of s. gg of the Bengal Tenancy Act, PrAEi 
Moinrx Mi/KiiopADirrA r. Gor^vii Paik 

[I. I., E., 26'Calc., 581 
2 C. W. ISr., 376 

[ Jaoadibhek BnETTAcnAKjr v. .ronroNi Devi 
[ 1* E. E., 25 Calc., 633 note 
2 C, W. 357,, 378 note 

7~7T. Transfer of a portion of 

occupancy hohhny—Cttslom—Iljectment— Posses- 
sion. Tlic transfer of a portion of an occupancy 
holding 18 -contrary to the spirit, if not the letter, 
of P, 88 of the hcngal Tenancy Act, VIII of 1885, 
and the existence of a custom in a particular place by 
which such a holding is transferable is immaterial, 
and gives no right to the transferee as against the 
landlord. Ktodit SiNon c. Gillandehe, Aebeth- 
Kor&Co. . . .I,L,E.,26Calc„ei6 

[4C.-W.If.,738 
S. 89 — Service tenure — Suit for eject- 
ment . — Scnrico tenures arc excepted from the oper- 
ation of B. S9_of the Bengal Tenancy Act. Mokbbd 
Hossain V, Ameer Sueiku 

[I. L. E., 25 Calc., 131 


1, Suit for rent — Question as 

to amount of rent — Suh-dicision of tenancy — Pent 
receipts siyned by one of several co-sharers , — Several 

S lamtiffs,, co-sharers, sued two defendants to recover 
10 sum of R78 odd for arrears of rent in respect 
a tenure, the aniiual amount of rent payable 
being alleged to bo R15. One of the defendants 
appeared and pleaded that the tenure had been some 
time previously divided by the principal plaintiff 
(who WM the kurta of the family and collected 
the rent), and that after the division he had paid 
ii7*8 per annum, being the rent in respect of 
ins half of the tenure, to the kurta; in support 
ot such payments, ho produced dakhilas or rent 
receipts signed by the kurta. The suit was dis- 
missed by the Munsif, but on appeal the Addi- 
tional Judge gave the plaintiffs a decree for- the 
amount of rent^ claimed loss the amount proved 
to have been paid by the defendant, who contested 
the suit, as shown by the dakhilas. Ho held that 


SS. 90, 91 — Measurement proceediny. 

Form of, order on . — In a proceeding under s. 90 the 
order should bo limited to one directing, in the words 
of 8. 91, that the tenants do attend and point out the 
land, and a declaration made in such order that the 
petitioner is entitled to make the measurement with 
a pole of a certain measure is bad in law and without 
lurisdiction. DrA Gazi t>. Ram Lad Sekdd 

[2 C. ■W. 357., 351 

s. 93. 

See Appead— Acts— Bensad Tenanot 

Act , . I. L. E., 14 Calc., 812 

L Manayer — Co-sharers — 

Practice in makiny applications under s. 93 of 
jdet Fill of 1885 where the co-sharers hold 
various and complicated shares in the property 

Fotice. — Where a property consisted of 243 estates 

or tennves, 60 of which were entered under 
separate numbers in the Land. Register of the 
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BENGAI, TENANCY ACT (VH! OF 1885) 

— conitHued^ ■ 

Co]]ectoT, ether poiiimi of the property heJap UtoUi^ 
dependent tennrest and raiyati holdlagi, and n 
appllcatiok is made \>y 12 of the co-iharen in aneb 
property (many of whom held sharai in terml 


, j. ij. xut CuxC.t oo<-> 

and 69. 65 and 09— 

nager — J/i'nor eo‘tkar«r$ — Court oj 


Com«o» 

Ward$—I>iitrtet Judoe, yiirurfieti'oi* 

8th Jane 1831 one of the co-ibarers ut 


over the estaiCi but subseiluently refuied io act, 
and the Dcard of Itevcnoe directied that the ealate 
should be released. On the 13th August 1S92. the 
District Judge issued notices on the* co'sharcre nnder 
a. 93, calling on them to show cause why a eommnD 
manager should not beappointed. All the co*sharrre 
appeared and objected to the ap^lnt ment of a commoa 


BENGAETENANCY ACT (Vm OF 1886) 

— co«/i« Bed. 

05 . 


See Faub Ehcbbcb— Gete&u Cists. 

[Llxt.,20 Calc., 721 

I JUaHijtr e/erfa/e--OJ/iy<J* 
tio» of tMuagtr to lore Au aome rtgiittrtd hrfor* 
Ae coa colltef rtnl ^ ntate — Za»-i HfgitlratioH 
Jet f Bengal AH VJI of 1&7B), i "8— A persjn 
who has been appointed manager of an estate nnder 
tlie provision of s. 05 of the Bengal Tenancy Art 
must havelus name registered under the proTHijiis of 
a. 78 of the Land ItegirtratiTj Art before he can 
recover rent from the tenants of the estate of which 
he has been appointeil manager MSQOCL Ajiued 
C nowriniT r Oratsa CarxuES Kr.vpr 

p. L. R.. 22 Calc., 034 

2. — ' ' - Appoinimenl tf eomm'jn 

•tomagtr—Cenienl of parim—lUgkti of Mder of 
tnieeqnenl palm leate of lanit forvurlg nwUr 
v'urs. — A common manager of Uudi was app^nted, 
under a. 95 of the Bengal Tenancy Act. with the 
consent of the corners. The owner of a 3-anna 
aharo of the lands had let ont in fjana his shsre (o 
the other co-ownera After the expiry of the ijsra 
and during the contlnuaneo of the management 
by the common manager, the owner of tho S-snna 
abaro granted a patui ihercuf to A, who attempt'd 
to collect the rents poysblc to him as patnidsr. 
Held that A was bound by the order a^p^liiting 


• «• 

-and BB. 08. el. (3), and 


8. 

XdOSnUt made hg tK* Jhgk Court under s. /OO 
— JPoirer of tonoton manager to mortgage— 
Borer of to-orner cfsrtay ttulenee of eoMxioa 
management.— S. common manager, sppnlrilid nnder 
Ihe pnjrisioos of the Bengal Tenancy Art, liat pjwer 
to mortgage proi>crty with the permission of the 
District Judge. IMille tho c-juunon management 
e^ts. tho powers of the co-owners most be regardnl 
as in abeyance, and therefore a nurtgage created by 
a coownrr during thb existenco of the commin 
management caTaot in any way interlcrt wl\h, ct 
denote from, the rights created under any transac. 
Uuu made by the cornmni manager with regard io 
the Joint property. Aica» CEijmsi Kc^cc v. Bor 
OotokB t;iU5nu Caownunt 4 0.1^. N., 769 

1. 68. 101-115 (Ch. X)— rorer 0 / 

8e'fleiwe«t Offiotr to rtnme and assess laAAirUjF 
land.— la proceedings nnder Ch. X of the Bengal 
Tenancy Act (Vlll 1535;, the Setlleinent O-ISeer 
has no power to resume and assess with rent land 
which Las been held as bkblraj. BxniUViJCD 
S(5Qa e. lUso . , 1. E. lU, 20 Gale.. 677 

9. - - Seeord-ufTtgkte—Settle' 

ment Offietr'e deeieiom—SultKiuent einl mt—Set 
imi{eaia,—Ji decUiim by a SrtUemeut Officer esdr 
Ch. X of the Bengal Tenancy Act as to which *i 
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BENGAL TENANCY ACT (VIII OB 1885) 

— cottitnixd, 

two jirnintKt ckitolitf,' to hotciintit o«Kht to Iw 
HP tlf'ft iifit opcmtc m rrn Jndtrutu In n stibsc- 
fivil RuU b(t«c>on tho Minr p.irtli'S coticrnmiK 
the title to tlie Imnt. I’AymT Sakdaii r. Mkajak 
Mijuuia . . . 1. L. E., 21 Cfilc., 378 

3, ____ Cciio^ViV/nJ t'f iiiruftnf o/ 

if Haney — Jiisjudr oi to r'iy)4 of teny hrtfffn tiro 
iifiyMoariiiy tetutnlf — Jv.rtsiHrHon of ttrillfnent 
Officer, — A Sitllrnuiil OHircr Ims no jnriRiVirlton to 
fb'ciilo ci\il <li»pittt5 between tpnnnt nntl tnunt. A 
tVi'jmli' ns to n riylit of v,T\y between two neish* 
Vionriiif: tfunntf is of n civil nntnro, ntul the existence 
etf n riuht <if wny ennnot he rrpnnletl ns n condtfiim 
or ineiih'iit of n tenancy, J'ntxHl Sardar v. Afittjan 
Jifirdiin. J, L. Jt-i SI Calc., S7i>, followcel. llAiio 
>l 0 UV^• llov CUl■J’•AitO^•t r. rilA:< Kxtu Mittkii 

cr. L. E, 27 Cnlc., 3G4 
4 a vr. N., 127 

X on. 103 nnd 101— Tnrer e>/ 

Srlllfinod Offetr — Prureediiiyt in frepandien of 
rreonl'of'riyhi — Decision as in rnlidit;/ of Ittl'hi- 
rnj titifs—Pofer of Jirrrniir Officer to declare land 
claimed o* lal-hiraj lialle to real. — Held hy the 
Full llend) (roTiiwiAxt, C.d., nnd Pr.u'Hrr, I’ioot, 
O'Kiyr.M.v, unil G hofj:, preparinp n record- 

of-riplits ninlrr n. 103 of the Dciipni Tenancy Act, n 
llcvcniu’ Ofliccr is not is.miictcni to determine the 
validity of mil-free tiUcK pel up hy jicrsons cccupy- 
inp lanths with the nren under impiiry, so as to rcpunic 
such lands and to declare them liable to sittlcmenl of 
rent. Gokliul k'aha v. Joefii fftindun Jtoy, /, D, Jl,, 
17 Calc., 721, referreel to. SixnrrAUV or .State 
torI>-dia is ^Trl■E Siyoii. SEcsr-TAnv or .State 
roil I>T3iA r. llAiKr>‘T Is.ixn PiioniiAr. Secke- 
taut or State xon I^■TtIA r. ItAJi Taiic'ck Das 

[X L. E, 21 Calc., 38 

2, J’oirer of iSelllemenl 

Officer — Decision of Special Jadyr — Des jadicata 
— Question tchether land is mat or lahhiraj . — The 
phiintiE had been proprietor of an estate which was 
pold fur arrears of Ooverument revenue nud repur- 
i-hascd from the then jiiirdnser by the plaintiff in , 
18SC. He applied under Ch. X of the Bengal 
Tenancy Act for the measurement of the estate and 
the preparation of a rccord-of-rights, and thoUevciuio 
Officer deputed for these purposes found that a portion 
of tlic cst.alo hold hy the defendant was mat land, 
though it was held ns lakhinvj under certain eanads, 
and as ho also found that no rent liad ever been paid 
for it, it was entered on the record-of-rights ns mat 
land licld under those sanads ns lakhinij. The 
Special Judge, on appeal hy the plaintiC, held that 
the land, having been found to bo mal._ should have 
been entered a.s mal laud unasscssed with rent. In 
a suit to have the land assessed with rent, it was 
found that the s.inads, under which the defendant 
claimed to hold, were granted not hy any predecessor 
in title of the plaintiff, and were of a date anterior to 
the Permanent Settlement. Sold (reversing the 
decision of the lower Appellate Court) that the 
Special Judge had no jnripdiction to detenmne 
svhethcr tho land was mnl or lakhiraj, and that his 
judgment as to its being mal did not therefore operate 


BENGAL TENANCY ACT {Vm OP 1886) 

— ronlinued, 

M rn Jndicala. Secretary of Stale for India v. 
Airi/e Sinff, /. ff, Si Catc., 38, referred to. 
Gokhn! Sahu v, ,Jodn Dnndun Hoy, I, L. H,, 17 
Calr., 721, di«Uiigni«hrd. The case was remanded 
for a finding whclluT the land w.as mal or lakhiraj, 
Kakati Kii.U.' r. BuoJO Katji Das 

[LEB., 22 Calc., 244 

1. £j^ 203 — Heeordmf-riylits — Dispuie 

as to hetittidarirs — I’oirers of an rxecutire officer . — 
All executive (iffierr, acting nnder the provisions of 
a. 103 of the Bengal Tenancy Act, Ita.s no imwcr to 
tUtennine the Itoundarics IkIwcch conlcnninous estates 
ns to which a hand fide enutraversy exists hclwccn 
the owners of fiich eslntfs. Horendro Hath Roy 
Chomdhry V. Srinath Snndcl, I. D. R., IP Calc., 641, 
relied on. Bnmc jMckiu Daui r. Biicgwan 
Citr;.'DEU Bov Ciioudiirv I. L. E, 10 Calc., 643 

2. and ss. 102, 108, 108— 

Toterrt of Setltemenl Office rs~Record‘of-rigMs — 

I Oispulc as to lonndaries. — A Settlement Officer has 
no jKiwcr, under the provisions of the Bengal Tenancy 
Act, to entertain any dispute lictwccn tlic persons 
intcrcficd in jieighlwuiring estatc.s ns to the title of 
any land. Xour.NDuo Nath Bov Cnownnnv r. 
SiniiATn Sakdee , X L. E, 19 Calc,, 641 
s. 104. 

See ArrE.ytr— A cts— Be>-gai. Tekakct 
Act . . X L. E, 17 Calc., 328 

See STECIAi OK Skcokd ATTEAt— O bdeb* 
ECKJECT on yOT TO ATPEAI. 

[I, L. E, 21 Calc., 776 

Sec SE^EIiI^•TE^^)E^•c^; OF High Cocbt 
— C ivn. I’BOCKCtriiK Code, s. 622. 

[X L. E, 23 Calc., 723 

Sec Vaxdatjo.v of Suit— Atpeaxs.' 

[X L. E, 23 Cnlc., 723 

2 . — ^ — — and bs. 38, 52, sub-s. 2, 

cl. (c), Cli. X, 8. 101, aub-s. 2, cl. (a)— 
Ancient holdings — Additional rent for excess lands 
— Onus of proriny lands in excess of area oriyinally 
let — Pcrmojxent deterioration — Liability to addi- 
tional rent — Duly of ,8e(flemeni Officer. — Si lOi, 
sub-s. (2,) oi tbe licngal Tenancy Act is subject to 
the provisions of B. 52 of the Act. The mere fact that 
on a measumuent made by a zamindar under the autho- 
rity of Govcrnnicnt, given under Ch. X of tlieUengal 
Tenancy Act, it is found that tho tenants generally 
arc in possessiou of lauds in e.xccss of the areas 
entered in his zamiudari papci's and their reut receipts, 
does not necessarily ^wovc that he is entitled to ad- 
ditional reut for tho excess areas, inicro settlements 
or holdings are of very old date and lands are let out 
by areas ascertained without any accurate sun-ey, 
but as contained within certain recognired bqmidarira, 
for instance, by reference to other holdings, it is 
incumbent upon tho zamiudar seeking enhancement of 
rent very many years after tho original settlement. to 
show that the lands held by the raiyats are in eccess of 
tho lauds originally let to them in consequence of 
some encroachment or some alluvial increment, or that 
tho settlement was made 'on tbe basis of measurement 
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BENGAljTEDTAlTCrr ACT (VIII OP 180B) 

—eontinved. 

ftnd the rates of rent w appJJed to the arts then 
determined, wWle on a fresh measurement made hy 
the same length of measure it has been found that he 
, ' ^• •—1 «hieh by care- 


' '^ttrin? ^rhieh the tenancy has 


OoTOl rATTBA T. BEllT 

2 . 


1, Xj. it,, CuxC., 


Order Selltemenl Offieer 

. Teaaaey 




a. 105. 

Set Baa Jnioiii-CoirPKTJST Cotrnr-- 
JlSTixrs Copss's. 

tl.li.lt..23 Calc., 257 


See Spicui. oa Stcoirp Arrz4&— Osnsxs 

BTTBJtCt OK SOT tO ATPBAU 

[I. IL, 16 Calc., 660 
1.1*. It, 24 Calc., 403 


^<e SrpEBrntmt^cK op Hion CoruT 
—Cnm. PBOcEHrEE Code, a. 622. 

tLIkIh,lQ Calc.. 698 

b.108. 


Set riE8 JcDlClTi—CoKPETEST COtBT— 

HErrsTB CocB^s. 

rLlfcR„17;C8lc.,73l 
1. 1*. Ih, 23 Calc:, 257 
I.l*Ih,27»Calft, 167 


BENGAli TENANOT ACT (VIH OP 1886) 
See Specux oe SECOjns Appeai— O nDEiia 

BDBJEOt OE NOT TO APPEAL. 

[I. L. R, 21 Calc., 770, ©35 
LRU., 22 Calc., 477 
Lli. R, 24 Calc., 402 


See SCPEBtNTENDEXCB OP IIlOB CODBT 

— CnTL F&ooxdvsb Code, s. C22. 

[LRU., 21 Calc., 635 

B. 107. 

See Bra Joticata— Competent Cottst 
— Keteste Coorts. 

[LRE., 23 Calc., 267 
I, Ii. R, 27 Calc., 107 


See Special ob Second Appeal— O uDBua 
avBJScT os WOT TO Appsal. 

[I.1*.R,21 Calc., 778 

8. 108. 

3ee Special or Second Appeal— Orders 

BPBJECr OB WOT TO APPEAL. 

[L L. R, 21 Calc., 778, 036 
I, R R, 22 Calc., 477 
X. R R, 24 Calc., 462 
Set • ■ — - 


5ee Taipation Op Sto— App*a«. 

[Lli,R,l8 Cole., 667 
J. R R, 23 C«2&, 733 


- S^eetal Judge, J'«r/eite<»ea ^ 


— PiiMinrfioa tj rteard-ef ntihU-^SenguX Ten- 
ouev Ae(, te. S5, J05, 108.— There is nothisi; in 
B. 109 of the Bennl Tenancy Act which limits the 
joriidiclton of a Special Judge to deal only with 
nutters of objcctina UieQ after pabllcation of (he 
re«ord,«f>rigbts. Dubqa Ciuban Labzab r. Habi 
CncBN Daeb . I. R R, 21 Calc., 621 


-B. Ill— 3 ut( for arreart ef rent— 


Agrttneni to jiau adJitiouat rent for netn land. 
—When a tenant agrees to pay additional rent for 
tsrm Isod dosad on ateararevient to be la hie 
• • s ’ a S *' 'i r* ‘ e— *V« j^vrerv of 


tLRR.J ' I i 


-8. 110. 


See liioBT or Occtpawct— A cQnsmoN 
OP RiORT— rERBON BT 'WnOM BlORT 
MAT BE AC^TIBES. 

ri.RR.28 Calc., 640 
3 O. W. R., 330 



( 827 ) 


DIGEST OF CASES. 


( 828 ) 


BENGAL TENANCY ACT (VIII OP 188C) 

— roii/iiiKed. 

B. ISO) BUb*B. 2 — Jlecofd of ptoprie- 

tor's hnti as prlcafeland — Grounds for deirrmin- 
tuff hud to he prhafe — Evidence . — hi ciiactuip 
sub-s. (2 ) of R. 120 of itlio Dmpnl Tciinnry Arf, 
tlio I.cpislivhirc lm<l before it tiie fiUeinjils whicli 
iniplit be oxjirctoil on tlie jiart of Iniidlorils to fnis- 
tnito tlic Iiitrtilion of Ibe Legislntnre, ns nsserted iti 
the dmft Bill laid before tbe Council for consider* 
ntinj), to extend tbe occnjianey-rigbis of Icnnnts 
before tbe mcasnres then declared to be in eontcm* 
tdatiou became law ; and therefore the particular date, 
the 2nd day of March 16S3, the date on wbieli the 
dmft Bill was pubUsbed in the Oateite, and leave 
was obtained to introduce tlie Bill into the Conneil, 
was declared to be the latest date on which there 
should be free action on the part of ramindars to 
oRRCrt their private rights, so nR to prevent the 
nceninl of sjiccial tenant rights. From the wnniing 
of that Rnb*scetion, it was intended that, in deter- 
mining whether land is the private land of the pro- 
prietor, regard should be had to any declaration made 
before the 2nd Sfarch 1883 by the landlord, and coin- 
innnicatcd to the tenants, in respect to the reservation 
of the proprietor’s right over the laud ns his jirivnte 
lands the words "any other evidence that ni.ay be 
prodneed" in that aub-scction mean, therefore, any 
other evidence tending in tbe same direction that may 
be produced to show the assertion of any title on the 
part of the proprietor and communicated to the 
tenant before that date. Numoki CHBCKEnDrari 
r. Bvkaj-t? Nath Beha . I. L. E., 17 Calc., 488 

, gg_ 121 and 140 — Suit for compen- \ 

sation for illcijal disiraxni. — A suit for compcns.a- 
tion for illegal distraint under s. 121 of the Bengal 
Tenancy Act O’^GI of 18S5) was brought by one 
of two persons jointly entitled to the crops distrained. 
JEeld tliat s. I-iO of the Bengal Tenancy Act did not 
escluile a suit of this Iniul. JaGDeo SiKon r. 
I’ADAUATn Anra . . L L, E,, 25 Calc,, 286 

2. “ — Distraint hff a registered 

proprietor — Suit for damages — Land Jlegistration 
Act (Bengal Act VII of 1676), s, 76. — A suit for 
compensation for iliegal distraint under s. 140 of the 
Bengal Tenancy Act is maintainable only on the 
ground that the distraint was made in violation of the 
provisions of s. 121 of that Act. A tenant cannot 
deny the right of a registered proprietor to distrain 
and plead payment of rent to n third person whose 
name is not registered. HAlfirMAN Ajue r. 
Gobitoa Kobe , . .1C. W. N., 318 

B. 143, 

See ArrEAi,— A cts— Bekgai Tenakot 
Act . , I. L, E., 14 Calc., 312 

— Buies framed under s, 189 of 

the Bengal Tenancy Act — Whether proceedings 
under s, 103 of the Bengal Tenancy Act are 
suits between landlord and tenant — Code of Civil 
Procedure (Act XIV of 1882)—Beeiewofjxtdg- 
went.— Proceedings under s. 103 of the Bengal 
Tenancy Act are suits between landlord and tenant 
within tbe meaning of s. 143 by virtue of tbe rules j 
framed under s. 189 of that Actj therefore the I 


BENGAL TENANCY ACT (VUI OP 1885) 

— COIl/ltlKcd, 

provisions of the Code of Civil Procedure relating to 
review of judgment arc applicable to micb proceed- 
ings. Achha Miak CHownmtv r. Dbhoa CntrEH 
Law . . . I. L. E., 26 Calc., 146 

[2 0.W.N.,137 

s. 144. 

See SrrciAi; on Secokb Aepeaic- StiaUi 
Catjse CotmT Cases— 1!»-t. 

[L L, E., 26 Calc., 842 
4 C. W. N., 86 

! e. 148, 

See Sai.e eoti AnnEAES oe IIe^;t— In* 
ctJ-arnnANOEs. 

[1. L. E., 22 Cfllc., 384 

1* —————— Isstie in suit for arrears of 

rnxf.—lrx a suit for arrears of rent where the plain- 
tiff claims a certniu rent ns payable in respect of certain 
lands mentioned in (he plaint, and the defendent denies 
the occujiation of the lands St the rents alleged by tbe 
plaintiff, bnt admits that bo holds other lands at 
different rents, the proper issue to ho tried is whether 
the defendant holds tlio lands set forth In the plaint at 
the rent Bpccificd. Having regard to the provisions of 
s. 14 8, cl, (i), of the Bengal Tenancy Act, a simple issue 
as to whether the defendant holds tho jamas set forth in 
the plaint under the plaintiff is not saflicicnt. Boat 
C nAL Hasya r. Sham PtrYAsi MAnoiun). Bait; 
Kasya r. SnAit NtrxASi Mahomed 

II C. W. N., 162 

2. ; Assignee of decree — Tm* 

tees applying for exeexitionfor henefii of assignor's 
heir. — The word " assignee,” ns used in s. 148, 
cl. (h), of the Bengal 'Tenancy Act, docs not include 
trustccB who execute decrees under an assignment 
which is not for their own benefit, but for the benefit of 
the heir of the assignor. CiraATSAPAT Snfoir r. Govx 
Chakd Bothba . . I. L. E., 26 Calc., 760 

[4 C. W. N., 446 

3. Decree for arrears of rent, 

Assignment of—Dxccxition of decree Ig assignee . — 
The fact that an assignment of a decree for arrears 
of rent was made before the Tenancy Act will not 
protect from the provisions of s. 148 *(7() an assignee 
who proceeds to execution afterwards ; W execution 
cannot be refused where, before that Act came into 
operation, the assignment bad been recognized by a 
Court of execution nnder e. 232 of the Civil Procedure 
Code. KoriiAsn Chiesdee Boy c. Jode Hath Boy 

[I. L. E., 14 Calc., 880 

4. Bengal Tenancy Act (VIII 

of 1885), s, 148, cl. (h) — Beni decree. Assignment of, 
reeotertthle as a civil demand — Dandlord’s interest 
vesting in the assignee. — ^TJnlcss the assignee of a rent 
decree has the landlord's interest in the land, he 
cannot execute it, and the rent-decree so assigned to a 
person in whom the landlord’s interest is vested ceases 
to be a rent decree and becomes only an ordinary civil 
demand recoverable under the Code of Civil Procedure. 
Deno Hath De't r. Qodap Mohihi Dasi 

|:1C.W,N.,183 
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BENGAL TENANCY ACT (Vm OP 1885) 
— con^tnoerf. 

5. Senf-decree — Dtertt for 

. • 


BENGALTENANCY ACT(Vm OP 188B) 

— cotlinueii. 

See SstcuL ob Secoxd Appeal — O ssrss 
ensjEci oa yor to Appeal. 

[t L.E., 16 Calc., 107, 231 
1. li. B., 16 Calc., 638 
I. L. S., 25 Calc., 671, 671 not© 
IC-W. N., 687,711 
2 C. W. N., 207 
I, I.. B.. 27 Calc., 484 
4 C. W. N., 208 

Jteritional potrer of Dfttriet 

Judge in rent luiit — Judtetal Officer . — Tbe words 
' t in thopro 


0,~ Exteuiion, Apptieationfor, 

hy ateignte of decree for arreare of rent — Cin/ JVo* 
rrdure Co* (Act XIV of J8S2J. e. SSS.—Wbcn, 
after tlie esplrstico of ah ijsTA leote, on {jsnidsr 
assigns to the superior lacuord a decree he bad 
ohtuncd for rent, the transferee cannot apply for the 
execution of tho decree, as t 148, cl. (&). of the 
Bengal Tenancy Act is a bar to tneh an application. 
DWARKA NATO Sm r. Pbali Moiitrw Ses 

C10.W.N.,e94 

!• '■ — 6. 140— by iMrd party 

claiming rent paid into Court in rent tuif, Nature 
of.—T\tl« lui'f — Jiuftfution liawp.— A suit by a 
third pcTSCO under cl. (3) of s. 149 of tho Bengal 
Tenancy Act is not a title suit, and need not be 
•taaped atsaefa. PecToTrsysAU, Ji— Soch sail is 
in the nature of a suit, for an injunction under the 
Specidc Belief Act, or else a decUntory sait. 
jAOASAtQA Dsn C. BbOTAP OBOtS 

p. L. B., 14 Calc., 637 



See LxuiTATioy Act. ast. 32- 

[T. L. B., 24 Calc,, 200 


untttT Utai. iituuii. iiuaw u.... • 

ment from certain land, hnt the plaint contained 
other prayers, namely, for a declaration that the 
defcadut Imd no right to build houses on the land, 
and for an injunction on him to remove houscehebad 
'*• * <v. ,..u s»» »J»Mnifnt failed from 


OoouAX Ban . , 1. 1 j. K., X'i Cuic., u,.i> 

— — 8. V^O—Admiitxonofreutduetoland- 

lord. — S. ISO of the Btmgil Tenancy Act Is btgUy 
penal in its character, and cannot be put in forco 
against a defendant, unless ho has uteatkmaQy 
admitted money to bo duo and has not paid H t and 
each admission mast be in the action. Under the cir> 
cninstancrs of tlds case, it was held that tho defendsat 
had made no inch admission. AuAuaxoubSibdab 
r. Bepib Bbbasi Bose , 1. 1,. B., 80 Calc., 685 

b.163. 

See CASEsrvnnt Appeal— A cts— B eboal 
TEBA ycTArp, A153. 

See lUaBT OP Appeal. 

ILL. B., 15 Calc., 107 


RiX Pebtas Hot . , J. L. It., 2A Laic., » 

8.167, 


0ee Latolobd abd Tssaett— C oKSTne. 
Xioy 07 BEtATIOysmT — A cskowieikj. 
UEBTOPTEEASCr. 

rLL.B.,26 Calc., 324 
LL.B..20 Calc., 428 
3 C, W. N., 280 

b.158. 

See Bps JcntCATA— IfATms ur Issue; 

i:LL.B.,20Calc.,24D 


L Ineideule of feeaMcy, Ap* 

pJitatiom to delermlee—Valtdilg of leate.—la m 
proceeding Under a 183 of the Bengsd Tenancy Act 
(Act VJIl of 1883), It If open to a Ktitimser, if* 
ho achnowlcdges the opposite party to bo a tenant, 
to dispute the validity of the lease under which 
he alleges his holding, and the Cmrt is bonnd 
to ^ into and decide that qnesUon If raised, Bnc* 
rsES&o Nabatab Derr v. Keuti Cbaso Mceoal 
p.L,B,16Cale.,027 
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BElTGAli TEWAISrCT ACT (VTH OE 1885) 

— continued, 

2. '■ Question as to houndaries 

— Standard measure of the district — JEvidence 
taJcen hy an Ameen under s. 158 of the .Bengal 
Tenancy Act. — ^Under a proceeding under s. 158 
of the Bengal Tenancy Act, in which an enquiry was 
directed, amongst other things, as to the houndaries of 
certain plots held by certain raiyats, the Ameen took 
evidence as to the standard measure of the district, 
and the Court decided the case on their e^ddence. 
Seld that in determining the boundaries the question 
as to what was the standard measure of the district 

• arose, and that the evidence was rightly received and 
acted upon. Deoki Sin&h ®. Seosobind Sahoo 

IX X. E,, 17 Calc., 277 

3. Application to deteiinine 

incidents of tenancy and to set aside a lease 
— Admission of tenancy — Landlord and tenant . — 
An application made nominally for the determination 
of the incidents of a tenancy, but substantially 
for the puiqiose of setting aside the lease under which 

- the tenant came into possession, does not comb within 
the scope of s. 158 of the Bengal Tenancy Act. Per 
Petheeah, C.J., Peiesep, Pigot, and Ghose, JJT. 
— An admission of a tenancy in order to give juris- 
diction under s. 158 does not bring the case within the 
meaning of the section, the object of the section 
being to enable the Court to ascertain what are 
the incidents of the existing arrangement between 
a’ landlord and his tenant, and not to enable the 
Court, in efEect, to make a new contract for parties 
between whom no contract was in existence at and 
before the date of the application. Per Noebis, J. — • 
The true construction of the application was a ques- 
tion for the determination of the Division Bench. 
Debeeeeo Ktimae Buhboeabhya d. Bhueendeo 
Kaeain Dett . . I. L. B., 19 Calc., 182 

4. Application to determine 

incidents of tenure — Applications against separate 
tenants — Form of petition — Procedure, — S. 158 of 
the Bengal Tenancy Act does not authorize one 
application being made against a number of tenure- 
holders having separate and distinct tenures. The 
proper procedure is by separate’ applications against 
.each. Goeae Chaed Noweakha d. Ashtjeosh 
Cecatteejee . . I. X. E., 21 Calc., 602 

5 . __ Application for enhance-^ 

ment of rent when no settlement proceedings are 
in operation . — The Court, in dealing with an applica- 
tion under s. 158 of the Bengal Tenancy Act, can not 
pass a decree for enhancement of the rent. Where 
therefore a landlord seeks to enhance the rent_ of his 
tenant when no settlement proceedings are going on, 
he must institute a suit for the purpose, and cannot 
do so by means of an application under s. 168. 
Eajeshwae Peeshad SnfGH V. Btjeta Kobe 

[I. X. E,, 21 Calc., 807 

6. TenurCi Incidents of — Ap' 

plication against some tenant holding two dr more 
tepancies — Form of petition. — BCeld by Pethebam, 
C.J„ and Baneejee, J. (Eameibi, I., dissenting), 
that, iinder s. 168 of the Bengal Tenancy Act, the 
landlord is authorized to include in one application 


EEWGAX TElTAlSrCT ACT (VIH OE 1885) 

— continued. 

two or more tenancies held by the -'same tenant. 
Ctolap Chand BotolaJcha v. Ashutosh Chatterjee, 
I. L. B., SI Calc., 60S, referred to. Seld further 
by Baneejee, J ., that by virtue of .s. 64? of the 
Civil Procedure Code, the provisions of that Code 
may be applied to all proceechngs under the Bengal 
Tenancy Act, so far as they can be made applicable ; 
and therefore the inconvenience resulting from the 
proceedings becoming complicated by the inclusion of 
more tenancies than one in an application under 
8. 158 may be obviated by following the course 
prescribed by s. 46, Civil Procedure Code. Thalcur 
Prasad v. FaTcirullah, I. L. B., 17 All,, 106: 
L. B., 22 I. A., 44, referred to. DiJENDEANATH 
Boy Chowbhey ®. Soyeendea Hath Boy Chow- 
3>hey . . , . L X. K., 24 Calc., 197 

[1 C. W. N., 236 

7. Transferability of hold- 

ing, question as to — Bents paid by raiyats as hold- 
I ing adjacent lands — Inquiry tinder s, 158, subject- 
matter of . — The question whether the holding of the 
defendants is transferable cannot be gone into under 
8. 158 of the Bengal Tenancy Act. Where, in a pro- 
ceeding under s. 158 of the Bengal Tenancy Act, the 
Court sent the case to the Collector for the purpose of 
a local inquiry uith a view to determine the matters 
referred to in that section, and it was directed, among 
other matters, that the Eevenue OlRcer should find out 
what may be the rents payable by raiyats holding 
lands in the vicinity of a similar description, — PCeld 
that the Eevenue Officer ought not to have directed his 
inquiry to the question mentioned above, but the 
inquiry should have been directed to find out what 
was the rent that was being paid By the particular- 
defendants or had previously been paid by them. 
Ptjena Eai V . Btobhedhue Singh 

[3 C. W. IS., 1& 

S.161. 

See Saee eoe Aeeeaeb oe Bent — In- 

CBMBEAHOES. 

[I. X. K., 22 Gale., 364 
I. X. E., 23 Calc., 254 
X X. E., 24 Calc., 537, 746 

— BB. 162, 163. 

See Sabe in Execution oe Deoeee — Sex- 
TING ASIDE SADE — GeNEEALJ CASES, 

[3C.W.1T.,333 

8,167. 

See Sane bob Aeeeaeb oe Bent — ^In- 
CTTMEBANOES . I. X. H., 22 Calc., 364 
p. X. E„ 24 Calc., 746 
I. X. E., 25 Gale,, 561 
4 C. W. ]Sr., 268, 735 

s. 169. 

See Sale eoe Aeeeaeb oe Bent — 
Eights and Liabilities oe Pue- 
chabees . X X, E,, 21 Calc,, 169 

X — s. 170 — Decree for rent under 

Bengal Act Fill of 1869— Attachment under 
decree obtained under Bent Law of 1869, subse- 
quently to the passing of Act Fill of 1885 — Gene- 
ral Clauses Consolidation Act (I of 1888J, s, 6,— 
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BENGAL TENANCY ACT (VUI OF 
1885)— 

Before tlie BeDg&l Tenancy Act of 186S c&me into 
operation, a decree for rent wai obtained under 
Bengal Act VIII of 18C9. After the Bengal 
Tenancy Act of 1885 had become law, the tenancy in 
reepect of which the rent had become due was 
attached in excention of inch decree. A claim was 
iubsctpicntly in to the attached property hy a 
third person, which claim was djtallowcd as being 
forbidden by i. 170 of the Bengal Tenancy Act 
of 1895. Iltli that the proriiioni of the Bengal 


2. ■ — Allae^meiit of tenure in 

execution of decree for arrears of rent Ig a /rae- 


an attachment ai is contemplated hy i. 170 of the 
Bengal Tenancy Act. Bxyi Manners Bor Jaon 
AH SiBoas . . I. L. B.. 17 Cdlo.. 300 

See SasaaAB Siscas r. Rsiaicea CnmsBB Karn 
CLL,S.. 26 Gale., 037 

3. ' and 9, 183 — Decree for 

rt»i oifstfiei hg ontofeireral co-ehorerti Effect of 
^TxievUon— Claim— Attactiment—CiTil Fro* 
niure Cods (dci ?:iV of ISHS). s. 278.— Where a 
decree for the entire rent of a tennre is obtained by 
one of lercral co*tlurert by making the othere party* 
dcfendanti, and it executed by klm alone and the 
defaulting tenure is attached, no claim by a third 
person under s;. 278, Ciril I’rcecdure ^de, to the 
attached property is malntauiabie by rirtne of t. 170 
of the Bengal Tenancy Act. The decree Las in 
this cate the same (ffect as if the decree hat been 
obtained by all tbe cc-tharers, and s. of the 
Bengal Tenancy Act has no application to a cate like 
the present. CurirDBa SzEuas Patza r. StaiisnEz 

t3 0.’W.N.,380 

4. ■ ■ — Cirif Proe«.fKrs Code (Act 

XIV of 1SS2), t, 278— Claim, 2laintainahtlite of. 
— S. 170 of the Bengal Tenancy Act is confined 
to claims to the tenure, and not to claims adrertc 
to the tenure and in which the nature of the question 
to be tried it whether the property claimed {s part 
of the tenure or not. JaOAsrznnn CninopasoTa 
f.DtBxcrai. . . , 4C.'W. N., 734 

6. "■■■■' Ci'riT Procedure Cede 


Mazzet Anutn r. Raziui. Das Ilazsa 

C40.-W‘,N.,733 


Set Salz roz AzBzazs or Brxr— Iz- 
CCMIZASCZS . LL.B.,84Calc.,637 


BENGAL TENANCY ACT (Vm OF 
1885)— continveif. 

173. 

See Appeal— Obdzbs. 

p. L. B., 21 Calc., 823 

Set Liutpatiox Act, azt. 178. 

[L L. H., 24 Calm, 707 
See SrtciiL on Stcozn Aptzal— Ozlzbs 
luzjxct oz zot to Appzal. 

[LL.E.,24 Calm, 707 

— Sale for arreart of rent— Put' 

ehate hg henamidar for judgment-deltor—Sale 
totd or toidahU—Suit to tet ttt\de tale— Proper 
Court to decide te\elker tale tiould liand or not — 
\\iiere a talc takes place under the Bengal Tenancy 
Art m excention of a decree for arreart of rent, 
and the purchaser it found to be a mere bmamidar 
for the indgmrat*dcbtor. — Reid, In a suit to set aside 
the Kite on that gronndi that on the irordlng of a 173 
the sale was only roidable, and not abs'-lutclv 
Toid : that section loaves it in the discretion cf 
the Court to set aside the sale or net at it thinks 
fit* Under that section, the proper Conrt to deter- 
mine whether tbe ailc thonld stand or not is the 
Court that held tbe tale. Oopal CnrzncB Mitbv 
>.BAtfLALOo8aAtz . LlkB., 21 Cale,, B54 

8.174. 

See Co-snazzzs— Oezxzal Bights cr 

JOIZT PSOPEZTT 

ILL.B.,22 Gale., 800 
See BXEcmez op Decbee— Eptbct op 
C sAXOs OP Law PEznizQ Rxbcftiot, 
pc. L. It, 22 Calc., 767 
Set Silz PCS Abzeazs Op Bezt— SzTitza 
Asms Sais— OB'*Bzax Cases 

IL L. It, 23 Calc , 383, 888 note 

1- Act creotiay New ripMt, 

Effect of— Application for execulton — The protl* 
sion of an Act which creates a new right eannet, 
in tb« absence of express legislation or direct 
Implication, have a rttrcspcctive effect. Reid, 
a<cer*.Ungly. that a iudgment-debtor’a right under 
•. 174 of the Bengal Tenancy Act to set aside a 
t»1o did not arail where the sale was held in 
pumanre of a decree, tbe execution whereof had 
been applied for before that Act came bto operation. 
lAL Monrz Mczeiuei c. Joasynza Citrznsz 
nor. BozoHAU Cuezozz Gnosit r. Baveiu 
DCTT . . . L L. B., 14 Gale., 630 

2. FrecsfiON appUed for 

after patnug of Act VJII of 18S5— Decree letuj 
jrreviove to the Act — Dtmgal Act VUI of iS69— 
ComtrueUon of italmte.—K sale In exccnlim of 
a decree passed under Bengal Act VUI of IS'^, 
(Zeeutl-n haring been applied ftp after Art Till 
of IBW had time Inti force, canmt be set aside 
under a. 174 of the Utter Act. Princlpte cf Lai 
jfuAaa ilultrjet r. Jogeudm Ciueder Roa, 
J. L. R , li Calc., 63d, applied. Uriz All r. 
ItAU Ro^caifnaHA . LL. It, 15 Calc., 3^ 

3. — Jed'jmtut.dellor, Rtanma 
ef.—Xtxe wrrd “Jndgmcnt-dibtor” as used in 
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BENGAIi TElTAUrcy ACT (Vm OP 1885) 
— continued, 

2. ^ Question as to iotindaries 

— Standard meas^tre of the district — 'Eridcncc 
tahren hy an Ameen under s. 158 of the ,Jiengal 
Tenancy Act, — Under n proceeding under s. 158 
of the Bengnl Tenancy Act, in wlncli an enquiry was 
directed, amongst otlicr things, ns to the boundaries of 
certain plots held by certain raiyats, the Amcen took 
G^•idcnco as to the standard measure of tho district, 
and tho Court decided tho caso on their evidence. 
Held that in determining tho boundaries the question 
as to what was the standard measure of tho district 
arose, and that the evidence was rightly received and 
acted upon, Deoki Sn?Gn v. Seogobind Sahoo 

[L L, R, 17 Calc,, 277 

3. Application to determine 

incidents of tenancy and to set aside a lease 
— Admission of tenancy — Landlord and tenant . — 
An application made nominally for the determination 
of tho incidents of a tenancy, but substantially 
for the purpose of setting aside the lease under which 

- tire tenant civme into possession, docs not come within 
tho scope of s. 158 of tho Bengal Tenancy Act. Ter 
Petheeam, C,J., PniNSEr, Pigot, and GirosE, JJ, 
— ^An admission of a tenancy in order to give jnris- 
diction under s. 158 does not bring tho caso within the 
meaning of tho section, the object of tho section 
being to enable the Court to ascertain what are 
the incidents of the existing arrangement between 
a landlord and his tenant, and not to enable the 
Court, in efleot, to make a new contract for parties 
betu'ceu whom no contract was in existence at and 
before the date of the application. Ter IsORBts, L, — 
Tlio true construction of the application was a ques- 
tion for the determination of tho Division Bench. 
Debekdbo Kbmae BTODOBADirrA t'. Bboteadbo 
Kaeaek Dtm . , I. Xi. R, 19 Calc., 182 

4, Application to determine 

incidents of tenure — Applications against separate 
tenants — Form of petition — Trocedure. — S. 168 of 
the Bengal Tenancy Act does not authorize ono 
application being made against a number of tenure- 
holders having separate and distinct tenures. The 
proper procedinro is by separate applications against 
.each. Gobab Chakd Nowxakha r. Ashtetosh 
Ckattebjee . .EL. B., 21 Calc,, 602 
6. — Application for enhance- 

ment of rent when no settlement proceedings are 
in operation.—Tho Court, in dealing with an applica- 
tion under s. 168 of the Bengal Tenancy Act, cannot 
pass a decree for enhancement of the rent. Where 
therefore a landlord seeks to enhance the rent^ of his 
tenant when no settlement proceedings are going on, 
he must institute a suit for tho purpose, and cannot 
do so by means of an application under 8. 168. 
Bajebhwab Pebshad Singh «. Bueta Koes 

p. L. R, 21 Calc,, 807 

6. — — — Tenure, Incidents of — Ap- 

plication against some tenant holding two or more 
tenancies — Form of petition. — Held'by Pethebam, 
CiJ., and Banebiee, I. (Eaotini, J., dissenting), 
that, iinder s. 168 of the Bengal Tenancy Act, the 
landlord is authorized to include in one application 


BBWGAL TENANCY ACT (Ym OE 1885) 

— continued, 

two or more tenancies hold by tho -'Bame tenant. 
Qolap Chand Nowlalcha v. Ashuiosh Chaiterjee, 
I, L, T., 21 Calc., G02, referred to. Held further 
by Banebiee, J., that by virtue of s. 647 of the 
Civil Procedure Code, tho provisions of that Code 
may bo applied to all proceedings under the Bengal 
Tenancy Act, so far as they can be made applicable ; 
and therefore tho inconvenience resnltiug from tho 
proceedings hccoming complicated by the inclusion of 
more tenancies than one in an application under 
8. 168 may bo obviated by following the conrsa 
prescribed by s. 45, Civil Procedure Code. ThaJeur 
Trasad v. Fakirullah, I. L, It., 17 AIL, 108 -• 
L, B., 22 I. A., 44, referred to. Dijendbanath 
B or CnowDHBr r, SotOiENdba Nath Kor Cnow- 
BHET . . , . X L. B,, 24: Calc., 197 

P C, W. N., 236 

7. — Transferalility of hold- 

ing, question as to — Bents paid by raiyats as hold- 
ing adjacent lands — Inqtiirg under s. 158, subject- 
matter of. — The question whether tho holding of the 
defendants is transfcrahle cannot bo gone into under 
8. 158 of the Bengal Tenancy Act. 'l^ere, in a pro- 
ceeding under s. 168 of the Bengal Tenancy Act, the 
Court Bcnt the case to the Collector for the purpose of 
a local inquiry with a view to detenmne the matters 
referred to in that section, and it was directed, among 
other matters, that tho Kevonue Oificcr should find out 
what may ho the rents payable by raiyats holding 
lands in tho vicinity of a similar description, — Held 
that the Bevenuc Ofiicer ought not to have directed 
inquiry to the question mentioned above, but the 
inquiry should have been directed to find out what 
was tho rent that was being paid -by the particular 
defendants or bad previonsly been paid by them, 
PcBNA Eai V. BuNSHinaTiB Singh 

[3 C. W. N., 16 

s. 161. 

See Saee eob Abebaes of Bent — In- 
otjhbeanoes. 

p. L. R., 22 Calc., 364 
X L. R., 23 Calc., 254 
X L. B., 24 Calc., 637, 746 

— BB. 162, 163, ' 

See Saie in Exeoittion of Deoeee — Sex- 
ting aside Sane — GeneeaeICases. 

[3 C, W. N., 333 

8.167. 

See Saee fob Abbess of Bent — In- 
oumbbahoes , I. L. R, 22 Calc., 864 
P. L, R, 24 Calc., 746 
X L. R, 25 Calc., 551 
4C,-W.N„268,735 

S. 169. 

See Saee foe Aeeeaes op Bent- 
Bights AND LlABmTIES OF PTJE- 
ohasees . X L, R, 21 Calc., 169 

X — ; s. 170 — Decree for rent under 

Bengal Act VIII of 1889— Attachment under 
decree obtained under Bent Law of 1889, subse- 
quently to the passing of Act Fill of 1885 — ff cne« 
ral Glauses Consolidation Act (I of 1868J, s, 6 , — 



( 833 ) 


DIGEST OP CASES. 


bengaij tenancy act? (vm op 

1885)— coniitiufrf. 

Before the Bengal Tenancy Act of 1B95 came into 
operation, a decree for rent rrai obtained nnder 
Bengal Act VIII of 1869. After the Bengal 
Tenancy Act of 1885 had beconio law, the tenancy in 
reipect of which the rent had become dne was 
attached in exeentios of inch decree. A claim was 
inbscqncntly put in to the attached property by a 
third pcracs, which claim was diaallowed aa being 
forbidden by i. 170 of the Bengal Tenancy Act 
of 1885. Httd that the proriaiona of the Bengal 


Ksissna 


. 1. 1* n , 18 Calc., 287 
2, ■ AHachmtnl of teovre <■ 

txtcuhonofdttrttforeirrtart of rtnl 8y a fra«‘ 
tional eo-tkartr—Arreart of rent ofteparaletkore. 
—An attachment of a tenure or holding in cxccnticm 
of a decree obtained by a fractional co-ahaeer fer 
arreari of the rent of hit leparate aharo is not snch 
an attachment ai is contemplated by 1?0 of the 
Bengal Tenancy Act. Bin Manntra Bor t. Jiod 
A iz&iBCtn ■ . 17 Caic.,8&D 

See SiDtQis SisaB f. EBitBKi CnuBBBBNaTR 
[1.1*. E., 28 Calc., 037 
- and 8. 188 — I>eeree for 




|...S .. i. ».u> w..« ,>0^LulI|r vwue, U> ltl« 

attached property ii maintnlnablo by rirtnoof e. 170 
of the Bengal Tenancy Art. Tlic decree has in 
this caic (be same effect ai if the decree has bom 


■ ■ — — — Citil Frortdurt Code fAct 

of lSS2)t *• ^S—Clam, 2Iaintafabiltl9 of. 
— S. 170 of the Bengal Tenancy Act is confined 
to claims to the tenure, and not to claims adTcrtc 
to the tenure and in which the natnro of the nneillon 
to be tried ii whether the property claimed is part 
of the tenure or not, JiOiBryrnr CnATrorannTA 
e.DiEsrPii . . , 4C.W.N.,734 

.. ?• C»r»l Proeedvrt Code 

(Aft XI J of tSS3j,t. S78— Claim, l/aiafainnbiltfv 
ef-Atlaekneot of defaullioy /esarr.-TVhero In 
eircntion of a decree fir amari cf rent the default, 
inc tenure is attached, no claim nnder s. 278 
CItH Pf cednre Cede, is tnainUinalle, whether the 
Claim it to the tenure or adrerse to the tenure. 
StiXBCi. AaMtn r. Rabiui. Das lUrBA 
[4C.-W.N.,733 

S,t Saw tob'Abbiass oi Rr^t— I f. 
miBBwcM .l.li.E.,24Calc.,637 


HBNGAIi TENANCY ACT (Vm OP 
1886)— coHttflKerf. 

B. 173. 

See Appeal— Oboibs. 

[L la E., 21 Calc., 8&S 
See LlsUTAnos AcT, abt. 178. 

[I. I*. E., 24 Calc., 707 
See Special or Sicojid Appeal— Obdbbs 
• rnjEOT OB HOT TO Appeal. 

[L Ii. E., 24 Calc.. 707 

■ ' — Sale for arrean of rent— par- 

eha$» hy henamidar for j«dgmtnUdeltor~Sale 
ootd or ooiJableSvtt to tei aetde tale—Proper 
Court to deetde tehetker eale tkovld eiand or not — 
Where a sale tahes place under the Bengal Tenancy 
Act in execution of a decree for arrean of rent. 


Toid . that section leaves it In the discretion cf 
the Court to set aside the sale or net as it thiaVs 
fit. Under that section, the muper Court to deter* 
mine whether the sale should stand or not is the 
Court that held the sale. Oopal CnneuEB Wirsa 
V. Bav Lal OosBAiM . X. 1*. E., SI Calc., 664 

8.174. 

See Co.SnABEBS—OEBEBAl. Bigbts 0 
Joist Pbopebtt. 

L1.L.E.,2S Calc.. 800 
See EZEcmoH OP Decbee— Epfect op 
CniJfos 07 Ia* PEsniHO ExBcrtjot. 

[L L. E.. S3 Calo., 787 
See Saw tob Abbeabs op Rsht— SE xnza 
ASIDE Salb— Oehebal Casbs. 

[X L. E., S3 Cala, 883, 388 note 

1. Act erfaliny new riyhli. 

Effect of—Appheatton for e*ee«Iioa. — The prori* 
Non of an Art which creates a new right cannot, 
in the absence of express legislation or direct 
implication, hare a rctfcipcctlre effect Held, 
accordingly, that a jadgmect-debtor’s right nnder 
•. 174 of the liengal Tenancy Act to set aside a 
sale did not arail where the sate was held in 
pursuance of a decree, the eieention whereof had 



2. — . — EteeuUon applied for 

after ^otl^rg of Act VIII of JSS5— Decree iiiuj 
prexioai to (As ^et— Bewynl Ad VIII of 1S69— 
Comefrtretion of itatute. — A sale in exccntlon of 
a decree passed nnder Bencal Act VIII of 
execntl'u having been applied frr after Act Till 
of 1685 bad erme into force, cann't be set aside 
undrr a. 174 of the latter Act. Principle cf Lai 
APeJwis iluktfjee r. Joyeedra Ckmmder Eoy. 
X. La S, J-f Calc., €S6. applied. UeIB Atl r. 
BaV Equal Sraua . L X*. E., 16 Calc., 8S3 

3. I Jtdjment-dellor, ileamre 

af-a-th* wvrd “jndgmeot .debtor” as used 1“ 

3 B 
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BBN'QAI. TENAH'CY ACT (VTII OB 
1835) — continued. 

e. 174 of Act Vni of 1885 docs not inclndc 
a transferee or assignee from a judgment-debtor, 
but must be construed strictly ns referring to a 
jndament-debtov alone. Rajhitoho Nakain Kor r. 
Phtoy Mondtjl . . L L. B,., 15 Calc., 482 

- - Tenure sold in execution 

of a decree for cesses — Hent, Definition of Seui/al 
Tenanc!/ Act, s. 3, cl. 5— Bengal Cess Act (Benejal 
Act IX of ISSOJ, s. 47.— S. 174 of the Bengal 
Tenancy Act is applicable to the case of a tenure 
or holding sold by the landlord in G.rccution of n 
decree^ for arrears of cesses duo thereon, although 
B. 174 is not specifically mentioned in s. 3, cl. 5, ns one 
of the sections to wliich the extended definitions 
of rent is applicable. Kisnoni Monim Bor r. 
Saeodaiiani Dasi . . . 1 C. W. Tr.,.30 

6. — — — and B. 162 — Setting nside 

sale — "Decree, “ Menning of. — The word “ decree," in 
s. 174 of the Bengal Tenancy Act, no doubt primarily 
refers to the decree of which e.recntion is sought 
for ; but it in the meantime, that la to say, before the 
sale is actually held, the decree of the first Court, of 
which c.xccution was applied for, is modified in appeal 
in favour of the judgment-debtor, then neccsKirily 
“the decree" must bo the decree of the Appellate 
Court. So where a decree for rent was passed by 
the first Court on the 11th .Tannary, and in exeontion 
of the decree the defaulting tenure was sold on 
the 6th June, but in the meantime the decree 
had been modified by the Appellate Court on the 
18th May, — Deld that t]ie judgment-debtor could 
set aside the sale by depositing nothin 30 days from 
the date of sale the amount covered by the decree of 
the Appellate Court, together with a sum equal 
to five per centum of the purchase-money. Bhiki 
Singh v. Bhanh Mahton . 3 C. "W, 17., 231 

6. ■■ — Proceeding in execution of 

decree — Application for execution — Civil Procedure 
Code, 1882, s. 647 . — A proceeding under s. 1 74 of the 
Bengal Tenancy Act is not a proceeding for the 
execution of a decree ; it may be a proceeding relating 
to the execution of a decree, but it does not come 
within the Explanation to s. 047 of the Civil Procedure 
Code as being au application for the execution of 
a decree, Subh Naeain Laie r. Goboke Peosad 

[3C.‘W.ir„S44 

7. ^ . Deposit, Nature of— Power 

to set aside The deposit under s. 174 of 

the Tenancy Act must be of such a nature as to be at 
once payable to the parties, and a Court has no 
power to set aside a sale under that section unless 
the judgment-debtor has complied strictly with its 
provisions. Bahim Bhx r, Eundo Lai, QossAsrt 

[I. L. B., 14 Calc., 321 

8. Nature of deposit re- 

guired. — A deposit under s. 174 of the Bengal 
Tenancy Act must be such as the decree-holder 
may draw out at once ; a deposit not made payable to 
the deree-holder until a certain event had happened is 
not a good deposit within the meaning of that section. 
SHAKOTE t'. JOTINDEA MOHTO TaGOEE 

[1 C, -W. 17., 182 


BENGAL TENANCY ACT (VIII OP 

1885) —continued, 

G- — — Bale for arrears of rent — 

Deposit, Extension of time for, when Court is closed. 
— Where a tenure is sold for arrears of rent under the 
Bengal Tenancy Act of 1885, the judgment-debtor, 
under s. 174 of the Act, may apply to have the sale sot 
aside on his depositing in Conn for payment to the 
decree-holder the amount recoverable under the decree 
with costs, and for payment to the purchaser a 
sum equal to 5 per cent, of the purchase money ; and 
if the Court be closed on or before tbe last day' 
of tbe period limited, the judgment-debtor may 
pay the said sum into Court on the first day the Court 
re-opens, notwithstanding the bbsence of express 
pi-ovision to that effect, Shooshee Bhhsan Eitdeo 
n, Gobinb Chbndeb Bor L L. B., 18 Calc., 231 

See Pkaby Mohhn Aioh v. Anhnda Chaean 
Biswas . . . L L. E., 18 Calc., 631 

10. Amount of deposit pay- 

able iiicorrecllg calculated by an officer of the Court 
— Sale for arrears of rent. — The judgment-debtor 
within 30 days from the date of sale deposited in 
Court, under s. 174 of the Bengal Tenancy Act, 
the amount which had been calculated in the c'ffice of 
the Mnnsif as the amount payable under the section. 
Subsequently on its being discovered that the amount 
was short by a small sum, the calculation being 
incorrect, the Mnnsif held that the provisions of 
the section had not.becn complied with, and passed an 
order confirming the sale. Seld that, when tbe 
amount payable by the judgment-debtor under s. 174 ■ 
has been calculated and settled by an officer of 
the Court, and when that amount has been paid 
into Court, an order setting aside the sale must 
be made by the Court as a matter of right. The 
order of the Munsif confirming the sale was therefore 
svithout jurisdiction, and must be set aside. TTgeah 
Labb 1’. Babha Pebshab Singh 

[L L. B., 18 Calc., 255 

See Makboob Ahhee CnowDnsr v. Bagbe 
Sabhan Chowdhet . I. L. B., 25 Calo., 809 

IL “ — — Application to set aside 

sale for arrears of rent — Deposit of decretal 
amount incorrectly calculated by ministerial officers 
of Court — Effiect of deposit without a prayer in 
express terms to set aside the sale — Ckatlans — 
Practice. — ^The judgment-debtor, within thirty days 
from the date of sale of his holding for airears 
of rent, deprsited in Court, under s. 174 of the Bengal 
Tenancy Act, the decretal amount by a challan 
endorsed by the chief ministerial officer of the Court 
executing the decree. Subsequently it was discoveerd 
that the amount was short by 9 pies, which the 
judgment-debtor forthwith paid in,' making up the 
deficiency, and presented a petition, pi'a3’ing that 
“the execution case may be declared as finally 
closed,” but without applying in express terms to 
have the sale set aside. Seld that, under s. 174 
of the Bengal Tenancy Act, the Court was bound 
to set aside the sale, notwithstanding that the 
I applicant did not in express terms ask for that 
relief. Ugrah Ball v. Badha Pershad Singh, 
r. L. E., 18 Calc,, 255, referred to. Per Aaieee Abi, 
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BENOAIi TENANCY ACT (VIII OP I 
1885)— con<inu<^. , _ ! 

J, — ^Tbe fact of l>ia dcpoaitin" the amonnt wit a 


12. I JunidietioK of Citxl 

Court — Cic»f Protediire Code fAet XIV <tf 1^2), 
$. 11 — ^ight oftuit to *tl ai<de tale for arreart of 
rent—Depotit in Court. — No luit it maintainibfo 
to let uide 1 lak under the prcnitloni of •. 17i 
of the Bengal Tenancy Act. The right under the 
icctlon to lure a tale tet aside b net an ahetract 
^ht which can be enforced hy aoit against any 
partienbr person, but is a right to call upon a 
Judge to let aside a isle, and on hb refusal to 
prccc^ in rerlsion. KiBniBO Coin r Rianir 
Nun SiBiK Sivon . L Ii. B., 18 C&lc., 481 

13. ■ Ciril Troetdttrt Code, 

1S83, i 295— Deposit made iy j(id’ymeflt<<feStor— 
S. 295 of the Code of Grll Procedure dost not apply 
to a deposit made by the judgment-debter under ■ 174 
of the Bengal Tenancy Act. BtnaBt LiL Pai. r 
Goiaii Lai. Slih . . . IC.W. N.,6d6 


— 8.176. 

Set Sai 8 roa Abbiabs op 
eruBDAKCis L Ii. B.. 22 Calo., 8M 

— 8. 178. 


See 15T8&BST— UlSCBILAKSOrS Cabbs— 
ABBBABB op BE5T. 

L. B„ 24 Calc,, 37 
1. li. n., 26 Calc., 130 
I. L. It.. 26 Calo , 316 
3 O. W. N- 37 
3C.'W.N.,104 


See Cases inrt>BB Lapdiobd a5i> Teb' 
AJfT— FospsmrBB— DisiAt op Tirt*. 


See Biobt op OecrpAKCT— Acotrisixiox 
OP Riobt—Modb op AcQCisiTioy. 

[L Xi. B , 24 Calc., 272 
Jm B., 23 I. A., 158 
See Bionr op Occppabct— T sa^rtB 
OP Biobt . I, Ij. B., 23 Calc., 

[Lli. B., 26 Calc., 184 

Xigitof eeeupauoy— Agreement 

reitnelmg right of oeenpanei/— Suite pending when 
Aet came mlofcree, — S. 178 of the Bengal Tenancy 
Act (Act VllI of 1685) hat no appllcaticn to 
luUt iottituted befere tbe date uu which that 
Act came ioto force. So where a landlord lued to 
eject a tenant who had eiccutcd a i Icnamah tgree* 
ing to hold the land in nit fer a tprrifird perird 
at a ipccifiod rent, and proriding that the hndl rf 
wu to be at liberty to enter on the land* at the 
esp^pr ot the jvri d, and the enit wai inititntnl 


BENGAL TENANCY ACT (VUl OP 
1886)— con^tnuetf. 

«ab<]. (b), of the Bengal Tenancy Act, but 
sras luble to bo ejectedL IIobesiiwib Pebshad 
Nabaix Sneon r. Sbeobabax Eabto. Vobbshwab 
Pebsbas NiBAcr Scran r. Dmam Birr 

tLL.E.,14Cale., 621 

b. 170. 

See Cess . L L. B., 16 Calc., 828 
[L L.II., BSCale., 611 
3 C. W. N., 608 
See ISTSBSST— hllSCELLABEOCS CABES — 
Abbeabb op Bebt, 

[LL.R..26 Calc., ISO 
3 C. vr. N., 37 


See Riobt dp OcorPABCT— AcQtnsiiiojf 
OP Rionr— llosB op AcoristrioB. 

[L L. R, 17 Calc., 393 

— 8.1BL 

See Sebticb Tetobb. 

[LL. E„25 Calc., 131 

— 8. 183 


See Biobt op Occbpabct— Tbutspeb op 
Bmdt . I.L.B..23Cale..l70,427 
p:.Ii.B„26 Calc., 184 

8. 184 and soh. III. part Ii 

art. 5—Oeeupaney raiyof— 5«ii — LtmitaiioH.— 
The nit Dentionea in i. 184 and ich 111, part I« 
art. 8, of tbe Bengal Tenancy Act, 1685, means a 
suit by an orenpanry ralyat as neb, that is, aa 

... ... „ ^ .S 


sr » 

8.188. 

See SrEEBCfTEJOIBycE OP nion CoCBT 
— Crm pBOCBDTJBE Code, 1882, i. C22. 

[LL.B., 18 Calc., 47 

L Co*s*«rer?, Suit lu—Tof 

l{ei.—S. 188 of the Bengal Tenancy Act apples only 
to such matters u a landlord b, under the Act. 


nuEsB Cbebdeb Bot r. Kista JJriiJCic 

[L L. B., 14 Calc., 203 note 

a, ■ Suit for rent — Co*sl«rers, 

Suit iu~Ioiut ■adi’ri'deif etlate—Juntdieiicn^ 
Ciril Proeedtrt Cede fAet XIV of lSS2),e.622.^ 


2 B 2 • 
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BENGAL' TENANCY ACT (VIH OP 
18^)— 

I. L. E., 14 Cal^, SOI, Oopal Civn^tr Dat T. 
Utneti Sarttm CAoir<fAryi I. X. R,, 17 Calc , €9S$ 
uiiSeni JUadhut) Aoy v. JacdAlt Sircar, J. Zn 
17 Calc., 3S0, referred to. UiucniB SjlHa r. 
DnisuoT Si;>'X>Bi • L L. B., 10 Calc., 503 


tj the intcrcsti c{ tlio ether co^tharcrij tho clti.'Ct i* to 
create a aeparate tenancy under (uch fncti nal 
cc>sharrr, and i. ef the Dcsgal Tenancy Act u 
inappUcable to such a case, Oopal CA under Da* v. 
UmetK Xarain CAoicefAry, /. X. 17 Cafe., 
djstinguuhcd. FA>'caA:>iK QasSbji r. Eli KouiB 
Gceu . . . I. L. B., 10 Calc., 610 

10. ' Co'fAareri — 5«ti bp on* 

cu-jAorer tnlilUd to coUtcl rent teparalelp, for 
addificttaf rent fur land brovpkt undtr coffitoiioa, 
papallt tn ferae of hate— Joint foiuffortfa— £atf 


Hi bUbati which were tlcn uo^ultunble, etu-niiC 
wh(B they became fit fer cuUhation, bo uteeecd «tUt 


. tcuanry, but up.u an aecertunaent ef the tent 
payable In acccnlaacc with tbo termi of the criginal 
ktUng;. Chhi ilokantd T. Jifero*. J. L. }L, 4 
Catc.,06,*3idQopal CAaa^ferXai T. CakaA Xarain 
CAoKifAry 7. X. R.,17 Cafe., 695, duUnguiibcA 
Ba)C CBUBUtn CnrcaBiBrtTT r. OtBipnrB 
Drrr . . .'LL. B., 29 Calc., 756 

IL - ' Smf ijf cc~iAdr<r/er rent 

pa^ahUundtr tirtn* hutf Ah on* <f entral 

joxnt-tawihrd*,- PUlntiffithe CL.phustilf. ufendui 
Xo. Laud ether pcrt.na, «bo altjaens defendanU. 
held a toure, under which defendant Xo. 1 held 
ah nodffvtcourr. Plaintiff bnmght thU nit fer iht 


BENGAL TENANCY ACT (VIII OP 

183 )~eo!itinued, 

vliolo cf the rent, claiming only Iiii own ahare of 
it, mating th mc •sharcri defendants who did net j'in 
as plaintiffs. Ih" Urim rf tlio defendant’s p ttah 


Mittld pay nut at the rate cf 10 annas per blgha. 
The lands being t and greater thsn the said qoantity, 
the plaiuliiT prayed fra decree f< r rent at that rate 
f rtbewh learea. The defendant pleaded tnftr rlitt 
that the plainliS, as a fncticnal ebarcr in the land' 
1 rePa inUrest, e uld n‘t sue hini al nc. Held that 
tho suit uas maintainable at the instance cf the 
ptaimiffal nr, and it was net a suit lo aitcr the 
rent under the piruMsioni <i i IS if the Bengal 
Tenancy Act. Ram CAufufer CAuArafiiffy r. 
Oirtdiur Dull, I, X. B., 1!/ Calc . 755, relied upen. 
Oopal Ciunder Da* r. Umtik yaratn CAoir<fAr;y, 
/. X. R., 17 Calc., 695, distingrushiA DiieraBitn 
Dasi r. BBonauiox . , 3C W. N.,S25 


.. .«• ■ ...- 0 .— p a s« * ... .M* 

of rent ( an a.rc(vicDt in a kabuliyat by one tenant 
to pay an enhanced rent to s. me of the landl rdf, 
if, on measureismt, tho jama cf hia ] te is inerrair^ 


dlcsnetcrratca separate tenancy. Oopal CAviWer 
Da* r, fi''ne«A A'oraia CAoK^Ary, 7. X. R,, 17 
Calc., €05, and Han Ckaran Rot* v. if H>yrf .Sie^A, 
7. X. £., 25 Calc., 017 arts 1 C. H’. y„ 521, 
apprOTcdof. Panrhanan Banrrtt* c, Raj A'«mor 
Ouka, 7. X. £•> 10 Cale.,l€Q, aud Ttj^ndro Saratn 
Stnah r. Rakoi S\ngk I. L. R , SA Calc, €53, 
distuguished. Duoa Eaxn Da SiBKan r. luu 

CLL.IL,25Calc.,Ql7 
a C. "W. N.. 44 

ifau r nini?e BoSB r. ni2>f IT Sl«OU 

[L L. B., 25 Cale^ 017 note 
iaW.N,521 

Sc* Siixaoin SaciB r.KBisaBaCnaHDBiXaTK 
tHi.E.,a0 Calc., 037 

13, ... pjcfifiOM of etfafer. — 

Joiaf-Zaaifferdf.— A Unaro was held under a zamin* 
dart which criginally fermcdinecntirotitate. The 
estate wat subsequently partiUoird by the rerenue 
antb'ritks into feur iceeral estates. The rent 
of tho tenuro was thennpen ail tied projv-rtln* 
ately to each ef tho fuur estates thus 'fumed, 
alt^ugh tho land fermlng the Uauie rcmainid 
undiTUcd. In a suit fq; enhancement of tho rest cf 
tho tenon bn^ht by tho propristesr cf ass of 
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BENO-AIi OIEH'AH'0'2 ACT (VIII OF i 
1886) — continued. ! 

tiho cstateBj — 3eld that the effect of the partitiou of I 
the parent estate was to create separate and distinct j 
tenures out of the original single tenure under the '• 
proprietors of each of the estates! that the pre- 
priet u-s of the sevei-al estates were not joint landlords 
of the tenure within the meauing of a. 188 of the 
Bengal Tenancy Act, and that therefore a suit for 
enhancement of rent would lie hy a proprietor of one 
of the estates in respect of the rent allotted to 
his estate. Sarat Soondarea Debia v. Soineeroodeen 
Talookdar, 32 TV, Ji., 530, and Sarat Soondary 
Uabea v, Anund i[£ohun Surma G-hnttack, I, L. 

5 Calc,, 273, followed. Heji Chandba Chow* 
HHay V. Km Phasanna Bhaduei 

[L L, E., 36 Calc., 832 

lA- J oiiit landlords — Suit for 

apportionment of rent and for spliltiny a jama — 
Frame of suit — Parties — Arrears of rent. — S. 188 
of the Bengal Tenancy Act docs not prohibit joint 
landlords from ceasing to bo joint, or preclude them 
L'cm suing for their shares of the vent separately, 
when they nave ceased, or wish to cease, to be joint 
landlords •, provided that the suits are so framed as to 
free the tenant from all further liability to any one 
of them. When, therefore, the plaintiffs, who are 
joint landlords, have, in suits separately instituted by 
them against the defendant tenant, asked for appor- 
tionment of rent and for recovery of rents duo on 
such apportionment, and all the parties interested 
have been made parties to the suits, there is no 
reason why the plaintiffs should net have the rent 
apportioned ; and the apportionment may take place 
in respect both of the arrears alleged to be duo and 
the future rent. Baonasaik Mitteu v. Ekadasi 
Bag . . . . I. L. K.. 27 Calc,, 479 

[4 C. W, IT., 448 

15, — and sa. 66 and 52-- 

Aiaiemeni of rent — Authority of a co-sharer to 
grant abatement, — A. fractional shareholder of a 
tenure has no right to grant abatement of rent in 
respect of a holding within the tenure independently 
of his co-sharers. Stama Chaban Maitdaii v. Saxsi 
Momoah . . . . 1 0. VT, 37., 415 

16. Suit for damayes for 

cuttiny down trees, — A suit for recovery of damages 
for value of trees cut down by a tenant is maintain- 
able at the instance of one of several joint landlords. 
B’BiaiKES SrcfSHA V. Sadhh Chabah Lohae 

i;2 C. W. 37., 80 

• — s. 189, Eules made under — 

See Labdlobd AND Tenant — Ejectment 
— Notice to suit, 

[1. 1,. E., 27 Calc., 774 
2C.W.37„126 

See SUPEBINTBNDENOB 05 HlQH CoUBT — 
Civil, Pbooedhbb Code, s. 622. 

CI.I,.E,2SCalo.,723 

See Vaidation oi Suit^Aepbals. 

[1.1,. E.,33 0alo,, 7^ 


BE37GA;1, TE]7A37CY ACT (VIII OF 
1885)— coHiijiiieei. ^ 

s, 195. 

See Benoai Eegdlation VIII op 1819. 

[L L E., 17 Calc., 162 

1 Sph. Ill, art. ^-r-Limitation—r. 

Suit for arrears of rent at excess roife.— ^In 1865 the 
plaintiff sued and obtained a decree for payment 
of additional rent for e-xcess laud held by the de- 
fendant, and, on the 29th March 1877, instituted 
another suit against the defendant for khas possession 
of newly-accreted lands, or, in the alternative, for an 
assessment of rent thereon according to the terms 
of the defendant’s kabuliat. This suit was dismissed 
on the 29th June 1831; but, oa appeal to the High 
Court, this decision was reversed on the 11th May 
1883, and khas possession was given to the plaintiff. 
On appeal, the Privy Council, on the 24th J nly 1886, 
reversed the decree for khas possession, and declared 
tho plaintiff entitled to a decree, fi.xing the extent of 
the excess lauds and assessing rent therefor in terms 
of tho kabuliat, such rent to bo payable from and 
after the 28th March 1878, and remitting the case 
for a finding as to the extent of tho excess lands. 
The Subordinate Judge, to whom the case was re- 
mitted, gave the plaiuttff a decree on the 21st- March 
1887 for increased rent in respect of 2 ianis. 7 gun-, 
daha 2 co'vtics of excess land. On the 14th July 
1837, the plaintiff instituted a suit to recover excess 
rent for the years 1878 to 1886, and for rent at 
tho old rate plus the excess rent for a portion of 
the year 1887, Seld that the suit, so far as the rent 
for 1878 to 1883 was concerned, was barred by limita-.. 
tion. Hubeo Kctmab Ghosh ». Km Kbishna 
Thakdb . . . L E. E., 17 Calo., 251 


2, Limitation for rent-suit — 

Sent payable under a lease — ^Registered lease,— 
The Bengal 7'euanoy Act (VIII of 1885) prescribes 
one period of limitation for all suits for rent brought 
under its provisions. Art, 2 of the thu'd schedule of 
that Act includes a suit to recover aiTeara of rent 
payable under a lease, and there is no distinction 
as to the form of the lease or as to whether it is 
registered or not. ■Umesh Cttunder Mundul v- 
Adormoni Dasi, I, L, R„ 15 Cole,, 221, and Vythi- 
linga Filial v. Thetchanamurti Filial, I. L. R,, 3 
Mod., 76, distinguished. IsAVABi Peeshad. Nabain 
Sahi v. Cbowdz . . L Ii. E,, 17 Calc., 466 

— and a. 184 — Limitation-r- 

Suit for rent on registered contracts . — Suits for 
rent, founded on registered contracts in respect, of 
lauds subject to tho provisions of the Bengal Tenancy 
Act, are governed by the limitation provided in that 
Act, Maobenzib V. Mahomed Adi Khan 

p. L. E„ 19 Calc., 1 


4. Lease not for agricultural 

or horticultural purposes — Building 'lease , — ^The 
special limitation provided by art. 2, soh. Ill of' the 
Bengal Tenancy Act, is not applicable to a registered 
lease granted for building purposes and for, establish- 
ing a coal dejiSt, such lease not being one for agricul- 
tural or horticultural purposes within the meaning of 
that Act- ErAKiGAJfJ Goad AssoptiiiON r. 'Jhdo<> 
NATH Ghose . . I. 3j._ E., 19 Oajc,, 4^ 
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184 iintl «rli, 11T. Mt. 2 (5). the 


more th&n tbxce yeari from the last day ot the 
Qcngali yc&r la which tho ancar fell <lue> it wm 
baiTcd by lumUtioo> licava Moil UiesEi t. 
Dtbul 5I«rz CuotFSiivsiXi 

CI.L.B.,a3 Calc.. 181 


paled of more "than three ycai^ It wai found 
that tho land uai uot kt out for asncultural or 


4C.'W,N.,70 


for arrtare of rent 

'<• Art. S of pt. I of 


Do>ni 

1. 




. 4C.W.If.,e05 
Bcb. m, art. 3— XitnUa/iOK— 
Hull ly occupancy raiyaf to reeotcr puittsiiou from 
iretpanrr, Ximilalion for. — Art. 3, Kb. Ill of tho 
Dui(^al Tv auey Act (Act Vlll of 1SS5). relatoa to 
' suite baught by aa occupaury nJjat agwst lua 
laudlkTil and not to a suit brought a^Iutt a third 
party who U a trapasicr. UaauuMX Bibse r. 
Auoo DErASK . I. Ih B., 10 Calo, 317 

2. ■ Suit ty ocew^arjt 

re>ya( to rtcortr poneitien after dupotmitcm if 


BENGAL TENANCY ACT (Vm OP 
1885) — continued. 


the date cf dup SKSuen. 


i>ac uiui. ...... .J s. •- — p ■ 

of lSo9. SASASwan kati c. UoBiTAnr:r Cbccsas* 
I . , . L L. B., 16 Calc , 741 


Xmira^ioa— Pen* 


[I L. B.. 17 Calc.. 839 

Xtfflifofiea— Seif 


LI. L. B., 24 Calo . 40 
— [Xiimrafioa— Dir« 


the pcra-ni wh' K right, Ulk. and iutcrert he has 
Darrhaacd. Ajisor t'urns ^oorruEr r. Tlrp 

12 C. W. N., 176 

Q.- Xinifo/ica— 

eereioa ly a landtcrd from occupancy icld'ny.—^ 
Ititcro the plalutiff parebasod au iccupanry h Idlng 
at an aucUufsale ia cxiratica of a m rtgage dtcrce 
gainst an occupancy nuyat and sued the lihdl' rd to 
ncosir picsau.uof the came, althcugh pUlatiil Lad 
Qcocr hnn in actual p ufsslrn at all, and his ptede* 
assorhadbicn (jtcUd fnm pcMtssicn by the land* 
lad cf the occupancy hilduig tocre tbs» tao yrart 
htfore suit and the latter clanned to malntam his 
pCssushm hy tlrtne of a decree which he cbtaisod 
fer pcMCsiMa as sgaicit the cccupaney ralyat, the 
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BENGAL TENANCY ACT (VIII OE 

1:^85) — continued. 

mortgagor — Held that the case was not governed by 
the special limitation of two years. Ablioy Churn 
Moohetyee v. Titu, 2 ' C. TV. N., 175, referred to. 
DiNOBtnrDHTT Saha c. Lowt Mohitn Moitba 

£2 C.-W.N., 595 

• 7. Iiimifaiion — Oceu- 

pancy-lioldina. Suit to recover possession of. — In a 
suit by a purchaser from former holder for recovery of 
possession of an occupancy-holding, where the defen- 
dants were in cccupation, they having been inducted 
into the land by the agents of the landlord, — Held 
that the period of limitation is two years, irfasmuch 
as it is under the authority of the landlord that the 
ouster took place. - Bheka Singh v. Hakchhed 
Singh, J. L. R., 24 Calc., 40, relied on. Eradut v. 
JDaloo Sheikh, 1 C. TV. N., 5‘3, AhJtoy Churn 
Mookerjee v. Titu, 2 C. TV. N., 175, aud Binobundhu 
Saha V. Lolit Mohun Moitra, 2 C. TV. N., 695, dis- 
tinguished. Chihtamoni Sahu b. Upendea Nath 
Saenoeae . r . . 4 C. W. N.', 328 

8. Occupancy raiyat. 

Ouster of — Limitation. — ^Where the plaintiff, an occu- 
pancy raiyat, was ousted by the defendant, and after 
the ouster the defendant took a settlement from the 
landlord, — Held that two years’ limitation would 
apply to a suit for the recovery of possessiou. Haea 
Khjlae Nath v. Nasaetomn . 4 C. "W. N., 666 

9. Suit for recovery 

of possession 6y an occupancy raiyat — Limitations 
— Hispossession iy landlords, sole, fractional, or 
entire body of. — The period within which an occu- 
pancy raiyat can sue to recover possessiou of land 
from which he has been dispossessed by his landlord 
is two years as laid down in art. 3, sch. Ill of the 
Bengal Tenancy Act, whether such dispossession be 
by a fractional landlord, the sole landlord, or the 
entire body of landlords. Joolmutty Be war. Kali 
Prasanna Boy, I. L. B., 28 Calc., 127 note, referred 
to. Paeaheswab No.uoshdba V. Kaii Mohan 
Nohostoha . . I. L. E., 28 Calo., 127 

[4 C. W. N., 801 

JOOLHHTTE BEWA r. KaM PeASANNA EoZ 

[I. L. B., 28 Calc., 127 note 
4 C. W. N., 803 note 

1, BCh, III, art, 0 — Limitation — 

Ba-parte decree in suit for rent — Civil Procedure 
Code, s. 108 — Hxeculion of decree. Application for 
— Pinal decree— ^Execution proceedinys struck off— 
Benyal Tenancy Act (VIII of 18S5J, ss. 143, 144, 
J48. — Having regard to ss. 143, 1-4-1, and 148 of the 
Bengal Tenancy Act, there is a special procedure laid 
di'wu for rent suits ; and thei’cforo decrees in rent 
suits are decrees under art. 6 of sch. Ill of that 
Act. The words “final decree” In art. 6, sch. Ill 
i f the Bengal Tenancy Act, refer to the fiual decree 
in the suit, and cannot bo held to iuclndo au order of 
an Appellate Court made iu au application to set aside 
that decree under e. 103 of tho Code of Civil Prcce- 
dure. An ex~parte rent decree having been obtained 
on tho 30th May 1888 for a sum under SaOO, the 
ilecrcc-holdcr ou tho 27th May 1889 applied for csecu- 
tion thereof and attached certain properties of the 


BENGAL TENANCY ACT (Vin OE 
1885) — concluded. 

judgment-debtor, the date fixed for the sale being the 
31st August 1889. The judgment-debter applied, 
under s. 108 of the Civil Procedure Code, for a re-hear- 
ing of the rent suit, and on the day fixed for tho sale 
applied for stay of execution : the sale was stayed, and 
the Court of its own motion and for its own cen- 
venience directed the execution case to bo struck 
off the file “for tho present.” On the 28ih Decem- 
ber 1889 the Court passed an order refusing a 
re-hearing of the suit, which order was upheld ou 
appeal, on the 16th Jlay 1890, On the 21st Janu- 
ary 1892 the decree-holder again applied for execu- 
tion, at the same time praying that his application 
might be taken to be in contiuiiation of his former 
application of the 27th May 1889. Held that the 
application was one in continuatiou of the former 
proceedings in execution so far, at least, as regarded 
the property mentioned in the former application, but 
as regards other properties, it must be held to be 
barred as not having been made within three years 
from the decree of the 30th May 1883. BaiKakta 
Nath Mittba v. Ah&hoeb Nath Bose 

[I. L.E.. 21 Calc,, 387 

2. Limitation Act 

(KV of 1877J, art. I79r— Execution of decree — 
Period from which limitation runs — Bate of decree 
— Bate of payment.~Orx the 26th May 1890, a 
rent decree was passed for the sum of BlOO, pay- 
able ou the 16th August 1890. On tho 9th August 
1893, tho decree-htlders applied for execution of the 
decree. Held the period of limitation ran from the 
date of the decree, and not f om tho date fixed for 
payment, and that the application was barred by 
art. 6 of sch. Ill, Act VIII of 1885. Eah Sadat 
Mhebejee i’. Dwaeka Nath Mukeejek 

[I. L. E., 22 Calc., 644 


bequest. 

for charitable purposes. 

See Cases tjndeb Hindu Law — Wiei, — 
Constbdoiion of Wills — Bequest foe 
Chabitaele Pubfoses. 

See Cases undeb Well — Constbuoiion, 

- for naasses. 

See Will— C oNSTEUcTiON. 

[2 B. L. E., O. a., 148 
2 Hyde, 66 

I. L, E., 16 Mad., 424 

for religious purposes. 

See Hindu Law — ^IVill— Poweb of Dis- 
rosiTiON . I. L, E., 16 Mad., 363 

Sea Will — Constbuction. 

[I. L. E, 26 Calc,, 112 

to a class. 

See Hindu Law — Will— Constiiuctiox 
OF Wills— P flBPETUiTiES, Tucsts, and 
Bequests to a Class. 
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HEQT7EST— >conc/u<^ei. 

to Idol. 

See C18SS CMrEB Hiypo Law— E snow* 
VEST. 

See Hi'TOH Law — W ni — C o'<st8cctioi« 
. or Wui.E— Beqozet to Icot 

[8 B. I* E., A. C., 137 note 


void for UBcertainlT, 


6«e HiKDC Law-Will— C oMTHtrciio'* 
or Wins . I. Ik E., 13 Bon , 133 
p. Ik E., 21 Bon., 640 


Set Will— C osEiBrcnox. 

iL Ik E., 4 Calc., 443 
Lli.B..22 Bom., 774 


BETEOTHAlk, 


See CohTBACT— BBEAcn or Co-iTBict. 

[L Xk E., U Bom, 412 
Hissv Law— llAnaiiOE— B bibo* 
TUAL . . L Ik E., 11 Bom., 412 

[L Ik B., 31 Bom, 23 


See SPBCrtio Pebioeuascs. 

[Llk E., 1 Calc., 74 


BETTING ON BAINPALIk 

Oauallvo. L Ik B., 13 Bom, 631 
[LlkB., 17 Bom.. 184 


DIIAODABI ACT (BOMBAY). 

See Boubay Act V or 1S82. 

BHAODABI TENUKEa 

See Cases nroEfl BoiniiT Act V or 1S62. 
iS(4 CusTou . . 6 Bom., A. C., 123 

[1. Ik E., 6 Bom, 493 
See Setiuuext - Mode or SrrTLEUi:>T. 

L3 Bom, 244 : 2ad Ed.. 231 


BHOOTAN DtTAES ACT (XYT OP 18S0) 

— eeuelvded. 

in Ticw of the prorUions of Act XVI of 1869 «od the 


tercd in the Bhutan Duars. Thst the pUintiiTs are 
ntt precluded by the entry in the rcc-rd-cf-nghts 
fnin obtainug rdief against the defendasti. An 
entry in a record under Act N VI of 1869 in erder to 
be o.ncius!\ e crideueo of any right, interest, or other 
matter must be one «hich has been bcneitly and 
fairly obtained. BSOJO KASto Da 8 r. lorAmr 
Das 4 C. W. N., 237 

BHOTJEI EENT. 

See Ben cr suri), 

BHODLI TENBRE. 

Bs»3ai. Ren ACT. 1869, i. 82 

[L L. B., 3 Cala, 374 

BHUINBABl BEQISTEB. 

Set Etisescb— C lTlL CAISS— Bxscu- 
uittoci Doccvzvri— RE9;srrs<. 

[L Ik B., 18 Cal&. 81 


BICYCLE. 

See Malbas Mcltcital Act. sco. R. 

[L L. B., 18 MaA, 83 

BIDDEES AT COBET-BALE. 

Set Sals EzxcimoY or DzeatB- 
Bmous . LL.B.,14Mad.,235 


BHOOTAN DUABS ACT (XVI OP 1809). 

. — SeiedaU and ratee 

ander Act— Bhutan Duarr’ Repealing Aet (Bengal 
Act VIloJ f.9— Cicii BroeedareCada (Att 

XIV of iSiSJ, appliealton of, to BktUan Duare— 
J/taorx, i^raiki agalmt—Satt to ollaitt rtlttf 
againtt fraudaUht Iranefere ejfeeltd, and tmlrtee 
made i'n the reeerd*o/-rietfr under Act XVI of 
I'GHt daring one'* mt»eri/y.— The pUintiS’a father 
died, p-sscssed of a Vanoa sharo In a j.te in Bhutan 
Dnara. Dunng; their min rity their elder hrvtJicn 
scid that j>.te tn the first three defendants in fnsod of 
the rights of the pUintilfs, and the purchaser* terk 
pcsscsii^n of the jelo accorduiKly and had entries 
made is their cwn names in the recortl«f.ri.;bts. 
The pUintiifs breiught this init under Act AVI of 
1SC9 against the difendsuU tn rcoorcr their share in 
the j'.te. The bwer Appellate Court, irithc&t 
into the mmts, dismissm the case as not c.'>gnl^lo 


BIGAMY. 

See AszTus^T . L L. B., 4 Oslo , 10 
[1. Ik H., 0 Bom., 123 
W.E.,1864,Cr.,13 

L Authority of caste to doclsre 

marrisBe void— Pcaal Cede, *. 491— Curts 
of law wilt n t recognise the authority of a easts to 
declare a mamage >eiJ, or to giro permluiin to a 
wouua to re-marry. Bond Jide belief that the con* 
•eut of the caste made the second mirnago ralid 
doe* not constitute a defence tea chsrge, under *. 49 1 of 
the Peual Code, of marrying again during the life- 
Umo of the first hnibanil. or to a charge oi abetment 
of that oSeneo under that'stvtba combined with 
*.109. Rsa. r. Sausoc Raobc 

[LlkE.,lBom.,347 

2. ■■ Fablleatloa of banns of mar* 

xtags— rraai Code, t. 494 — Tbe act of ranilsgth* 
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publication of banns of marriage is an act done in 
the preparation to marry, but docs not amount to an 
attempt to many. Where, therefore, a man, having 
a wife living, caused the banns if marriage between 
himself and a woman to bo published, he could not be 
punished for an attempt to marry again during the 
lifetime of his wife. Quekn v, Petekson 

[I.B.B., fAll.,316 

8. Divorce among Hajput Gu- 

jaratis in Khandesh—jPenal Code, ss. 494 and 
109 — Marrying again during the lifetime ofhus' 
band — Deed of divorce ly husband — Validity of 
divorce — A member of the caste of Ajanya Eajput 
Guzars residing in Khandesh executed a deed of 
divorce to his wife. The Court held ou the evidence 
that the deed was proved, and that in this caste a 
husband was for a sufficient reason, such as inconti- 
nence, allowed to divorce his wife ; that the deed in the 
present case had nob been executed for a sufficient 
reason ; and that, consequently, the parties entering 
into a second marriage were guilty of an cifence under 
s. 494 of the Penal Cede (XLV of 1860) ; and that 
the priest who officiated at that marriage was an 
abettor under ss. 494 and 109. Mere consent of 
pei-sons to be present at an illegal marriage, or then- 
presence in pursuance of such consent,, or the grant 
of accommodation in a house for the marriage, does 
not necessarily constitute abetment of such marriage. 
Emeeess V. Uui , . l.Jj, E., 6 Bom., 126 

4 ,, — Nika marriage— Penat Code, 

ss. 494, 495. — A uika marriage falls within the pur- 
view I f 83. 494 and 495 of the Penal Code. Queen 
0 . Jtooo . . . .6 "W. E., Cr,, 60 

5. Dissolution of marriage at 

win — Se-marriage (natraj in lifetime of first 
husband — Invalid marriage — Custom. — Meld that 
a custom of the Talapada Holi caste that a woman 
should be permitted to leave the husband to whom 
she has been first married, and to contract a second 
marriage (natra) with another man in his lifetime 
and without his consent, was invalid, as being entirely 
opposed to the spirit of the Hindu law ; and such 
marriage was “ void by reason of its taking place 
during tbe life of such husband, and therefor-e 
punishable as regards the woman under s. 494 of the 
Penal Code. Res. v. Kaesan Goja. Res. v. Bai 
Eupa . . .2 Bom,, 134 : 2iid Ed,, 117 

6 . — Hindu Christian convert re- 

lapsing into Hinduism. — A Hindu Christian 
convert, relapsing into Hinduism and marrying a 
Hindu woman, cannot be convicted of bigamy ou the 
ground that he has another wife living, whom he 
married wMle a nrofessing Christian. Anonxmous 

- [3 Mad., Ap., 7 

7. —Penal Code, ss, 103 

and 494 — Native Christian — Marriage by relapsed 
convert. — Al was baptized in infancy into the Roman 
Catholic Church, but subsequently relapsed, with 
the rest of her family, into Hinduism, and was 
married to a Hindu. Her Hiiidu husband after- 
wards discarded her, and alleged that he would not 
have married her if he had known that she had 
been baptized, A was subsequently re-admitted into 


BIGAMY — continued, 

the Roman Catholic Church and married by P, a 
• priest, to a Roman Catholic during the lifetime of 
her Hindu husband. Meld that A's mamage with 
the Hindu was subsisthig and ’valid at the time 
of her Chiistiau marriage ; that she was guilty of the 
cffence of bigamy ; and tlwt jB was guilty of abetting 
that tffeuce. iopez v. lopez, 1. L. iJ., 12 Calc., 706, 
discussed. In ue Mileaed I, L. B., 10 Mad., 11 

8,.— Custom' as to marriages— 

Penal Code, s, 494. — A couviction uuder s, 494 of 
the Penal Code for man-ying again during the life- 
time of a husband or wife cannot bo upheld where 
there is evidence to show that such. marriages are not 
unusual among persons of the same caste as the ac- 
cused, and itr is not proved that such marriages are 
void. In the stATTEE or Chamia 7 C. L. E., 354 

9. Conversion of a Hindu wife, 

to Mahomedanism — Marriage with a Maho- 
medan — Penal Code, s, 494. — The conversion of a 
Hindu wife to Mahomedanism does not, ipso facto, 
dissolve her maiiTage with her husband. She cannot, 
therefore, during his lifetime enter into any other 
valid marriage contract. Her going through the cere- 
mony of nika with a Mahomedan is consequently an- 
offence under s. 494 of the Indian Peual Code. Gov- 
EENMENT OE BOMBAY V. GaNOA 

[I. L. E., 4 Bom., 330 

10 . — — Marriage with 

Mahomedan — Mahomedan Law — Marriage — Penal 
Code, s. 494. — The petitioner, originally a Hindu 
woman and the illegitimate offspring of Chattri 
parents, was duly married accordmg to Hindu rites 
to B, who was also by caste a Ghattrii. Subsequent 
to the marriage, the petitioner became a convert to 
Mahomedanism and married a Mahomedan. She was 
charged with and convicted of an cffence under 
s. 494 of the Penal Code. It was contended on her 
behalf that (1) the mamage between her and B was 
invalid under Hindu law by reason of her illegiti- 
macy aud the consequent diffei-euce of caste between 
the contracting parties; (2) the manriage between 
her aud B became dissolved uuder the Hindu law on 
her convei-sion to Mahomedanism ; aud (3) the second 
marriage was uot void uuder the Mahomedan law by 
reason of its taking place in the lifetime of B, and 
that the conviction was therefore erroneous. There 
was no evidence of auy notice having been given to B 
previous to the second mai-riage calling on him to be- 
come a Mahomedan. Meld that illegitimacy under 
Hindu law is no absolute disqualification for marriage, 
and that, when one or both contracting parties to a 
marriage are illegitimate, the marriage must be re- 
garded as valid, if they are recognized by their caste 
people 08 belonging to the same caste. Meld, also, 
that there is no authority in Hindu law for the pro- 
position that an apostate is absolved from all civil 
obligations, and that, so far as the matrimenial bond 
is concerned, such a view would be contrary to the 
spirit of that law, which regards it as indissduble, 
aud that accordingly the marriage between the peti- 
tioner and B was net, uuder the Hindu law, dissolved 
by her conversion to Mahomedanism. Eahmed 
Beebee Y. BoTcega Biebee, 1 Norton’s Leading. Cases 
on Mindy, Law, p. 12, dissented from. further, 
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tli&ti u tho vftlidit; of tho secoud marriage dcpoidcd 
oa tbo Uabomedju law, and at that law doca not 
allow a plurality of Luabanda, it would be void or a alid 
accorduig aa tlis fint marriage w at or u at not aubi^* 
iog at the time it took place ; that tie ncUce haTing 
been given to B as required by ^hemedau law pre* 


Tictiun was right. Ik thb uaTTBa" op tub pcti. 

Tiotr OP Uau KciUBi . I. li. R, 18 Calo., 204 

Mahomedan law— hlanlage'- 

CAild iitamaffi— Option of minor of repudtal' 
ing laamay* oit attaining pulerfg—Jf'ant of 
ratifeation after puherlu—^enal Code, *. 49i.~ 
J3, a hlahcnn^n girl venese father was dead, was 
aUeged to hare betu gi'eu in marriage by her 
mother to J some y tun befuro she attained puberty. 
Prior to her attaiaiug puberty, J was sentenced to a 
trnn of ueprisonment for theft. While he was In 
iail, S, after she bad attained puberty, con* 
traded a mamage with P. The mamage with 
J wai never cuesummated. On / being released 
from, jail, ho proceeded to prosecute S andP for 


BIQAM7 — concluded. 

marriage was admlsaible, and that the husband had 
relinquished bis wife. In re Chamxa, 7 C. L. JZ., BS4, 
followed. JCBBX e. QCEBK-EUPBE83 

£1. 1,. B , 19 Calc,, 627 

13. Complaiat by the husband 

— '‘Perso»flyyr»eeed”'-CrJWii»ai Trecedurn Cod* 
(Jet Vof 1S9S), i. fPS-Penal Code (Act XLV of 
IBGd), s. di/d— The husband is a “perscu ag. 
grieved” within the mcanmg of a 193 of the Cnuu* 
nal Procedure Code upon whose cemplamt the Ciurt 
should take cogsirsnee of an eifcnce under a 494 cl 
the Penal Code. Qucc>i>£mpress v. Eui*\mcni, 
1. Im Sn to Horn , 340, and In the matter of tljjala 
Betea, 1 C. L. B., 523, referred to. Deputt Leqix 
B sMEauins>CEis e, Saeka Kaam 

[L RB.,28 Calo,, 338 
QOEEK'Eamsss r. Bil BAEsauoKi 

£1 Ifc B., 10 Bom., 340 
Casixiu Huso r. Batuaxui 

[L I- B., 14 hlad., 879 

BHA, IN UeaiSLATIVB COUNCIL. 
DEBATE ON. 

S/o Cciifovxc’H'a Oppeece. 

tLI..B..3 AIL. 283 

See Stiiotei, Co^eTsocnoK or. 
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SI ■ . . . s % • 

of minors was recited, or the skd perfcrmid. Held, 
further, that, assuming B to haio been giico in mar* 
riago to J when a mere child by her mother, she had 


field, also, that a ludiclsl order was net necessary to 
effect the cascehati.u ef the marriage. Bisjo. 
ArEiz r. QcEEK'BuraBss L la B.,19 Cale.,79 
13. ———————— Sagai or aiJra 

nam'dys— iZc/isouisiinMHf ef vife— Penal Codr, 
I- it9d.— A ccnvicticn under s. 491 of the Penal Ct^ 
esnset be suppciUd where there is seideses to il^ 
that, by the custom of the caste, ssgai cr nlka 


See ArC0SKEtiKI>CX.12KT. 



^rs Com— Tautiok o» Costs. 

[7 B. -L. B., At)., 60 
22Zyae. 69 

Set LuuTAlios Act, ISrz, AST. 84 0871, 

m. 86). 

[L L. R. 1 Bom., 253, 605 
L L. R. 7 Mad, I 
L L. R, 22 Calc., 943. 062 note 
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Sea Becbee— Fosse ot Deesa—huj, 
or EzciusoB. 

[LL.R,ieCala,804 - 
See Cases ckdeb Uiked Law— Cobieact 
—Bill or ifxcuA>OE. 


See Iktzeebt— M isciiUKEors Cases— 
Dux orBsciUKOE 

£2 C. L. R, 349 

Set Luutatiuk Act, 1S77. abt. Cd. 

£14 W. R, O. C., 5 
Set Mahouedae Law— Bill or Ex* 
CUALOE . 7 R L. R, 434 nol« 


ibVs PxETiES— P aeties 10 Sms—Hioo* 
tUELX IPITSrUZKTI. 

£I.l..R,3Cala.641 
LL.R,3Bom.. 183 
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See PEoaiisaoBy Note, 

[I. L, B., 19 Calc.. 242 
See Stamt Aox, 1879, son. I, abt. 11. 

[L L. B., IQ (Jalc.j 432 

1 , Evidence of dishonour and of 

preaeatment — Noting on 'i'iie mere noting 

on tha bill, even if it disclose the name of the notary 
in full, is not evidence of the presentment or of the 
dishonouring of the bill, BOitBAy Cirr Bank v. 
Moonjbb HtiebidOsS. . Bourke, O. C,, 274 

2. Ifotioe of dishonour— 

sonable notice, —In an action brought in the district of 
Patna against the ind.rser and acceptors of bills of 
exchange, af er a part-payment by the acceptors, no 
objection having been taken as to the misjoinder of 
defendants, and the Judge having omitted to find 
whether the indorser had received notice of dishonour 
or not, — Held the case must be remanded to ascertain, 
first, whethsr notice had been given within reasonable 
time, and, if not, whether thereby the indorser had 
been injured or exp„8ed to material risk of injury ; 
and, secondly, whether lEnglishlaw not being appli- 
cable to the case), by the usage of merchants at Patna, 
a part-payment by the acceptors and receipt by the 
plaintiff discharged the indorser fivm liability. Gobab 
Das 0. All . . .3 B. L. B., A. C., 188 

5, C. after remand. Am n. Goeab Doss 

[18 W. B„ 420 

8, Jieasonahle notice, 

—Even when English law regarding bills of exchange 
does not apply, the holder > f the bill is bound to 
give the maker notice of dishonour in. reasonable 
time. If the maker, for want of notice, has sustained 
injury i,r risk of injury, he is no longer’ liable. Piqnb 
V, Gobab Eam , . . . 1 W. B., 75 

Jbettjn LaiiB i!, Sheo Chbbn 2 "W. B., 214 

4. ■ ^Reasonable notice. 

—Ordinarily notice of the dishonour of a bill of 
exchange drawn in India and payable in England 
should be posted by the first mail which leaves Eng- 
land after the dishonour of the bill. Uncovenanted 
Sebtice Bane c, Dbeein , , 3 E". W,, 89 

6. Dishonour of 

cheque talceii in payment of bill of exchange when 
due, — The defendant endorsed to the plaintiff a bill of 
excoange drawn hg N S ^ Co. and accepted by C AT 
4* Co, The bill, at the time it was endorsed to the 
plaintiff by the defendant, bore the previous endorse- 
ment oi N 8 ^ Co. to toe defendant. The bill fell 
due on December 3rd, 1870, which was a Saturday, 
and on that day the plaintiff sent his je nadar to C A7 
4" Co., the accept ns, to present the bill for payment. 
The bill was taken by A, one of the members of 
the firm oi C N ^ Co., who gave a cheque for the 
amount,^ and took a receipt from the plaintiff’s jema- 
dar, striking out t le signature of C AT 4" 
accept irs, but without tlio plaintiff’s consent. The 
plaintiff’s je oadar took the cheque immediately to 
the bank, but the bank was closed. Thereupon ne 
returned to O N Co., and informed them that 
the bank 'vas closed and demanded cash. Tiie plain- 
tiff alleged that it was then stated that the cheque 


BILL OE EXCHAEGE — -dontintied. 

would be henoured on Alonday, The plaintiff’s jema- 
dar then went and informed the gomashta of the 
plaintiff of what had been done. The plaintiff’s go- 
mashta sent liim to the defendant’s firm to give him 
notice of what had taken place. It was alleged that 
at this interview the defendant’s liability was admit- 
ted in case the cheque was not honoured, and tbe plain- 
tiff’s jemadar was advised to wait until Monday, the 
defendant stating that he also had a cheque for 
117,000 from C N ^ Co. This was denied by the 
defendant. Ou AIcnday, 5th December, the cheque 
was presented to the bank for payment, and was dis- 
honoured, The plaintiff’s gomashta went to tbe defen • 
dant’s keti, and gave notice of the dishonour of the 
bill and cheque, aud asked him to pay the amount 
of the bill. The defendant asked for the bill, and 
* the plaintiff’s ' gomashta went to C N ^ Co., and 
brought back the bill, with the name oi C N ^ Co., 
which had been struck out, replaced. The defen- 
dant, seeing the bill was overdue, refused to pay 
the amount. The cheque was thereupon returned to 
C N ^ 'Co., and the bill retained by the plaintiff, 
who, on 6th December, caused written notice of dis- 
honour to be given to tbe defendant. Held that 
the cheque must be taken to have been merely' a 
conditional payment, and when it was dishonoured, the 
liability of the original bill revived. JETe/J, also, that 
reasonable notice of dishonour was given, whether 
the bill be taken to have been dishonoured on the 
Saturday or on the Mondgy. SomabibuliI ' «. 
'Bhatbo Das Johubey . . 7 B. L. E;, 431 

Gatinath V . Abbas Hossein 

L7B.L. E.,434 note 

0. Accommodation acceptor— 

Principal and suretg—Diseharge for surety — 
Rquitable mortgage — Trust-deed for benefit 'of 
creditors — Contract Act (IN of 18721, ss. 132,. 
139 — Rvidence Act (I of 1872), s. 92 . — In the years 
1870 and 1873, A drew certain bills of e.xchange ujwn 
B, which were accepted by B for the accommodation 
of A, and endorsed by A to the Bank of Bengal. In 
May 1876, A, by letter, agreed to e.xecute a mort- 
gage of a certain poriiou of his property, consisting 
of a share in a Privy Council decree, to B, and hi 
the meantime to hold such property-at the disposal 
of jB,'Ins successors and assigns. lathe month of 
June 1876, .^fbecame unable to meet his liabilities, 
and in the mouth of August following executed a 
conveyance of all his property to the Otficial Trustee 
upon trast for the benefit of A’ a crecfitors._ The 
bank assented to and executed this deed alter it bad 
been assented to and executed by some of tbe other 
ci-editors. ' The deed did net contain any composition 
with or release by the creditors, nor any covenant 
on their part not to sue A. In a suit by the bank 
against B as acceptor of the bills,— that. jS 
was net precluded by the provisi ms of s. 132 of the 
Contract Act and s. 92 of the Evidence Act from 
pleading that ho was an accommodation accep’or 
only ; « nt held that the letter of May 1876 consti- 
tuted a gord equitable mortgage, and that B was 
not thereafter entitled, as against the ba.nk, to the 
equitable rights, of ‘an accommodation acceptor. 
Held, further, that the trust did not -impair -the 
" eventual remedy” of B, and that therefore he 
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WM not discharged from hi» luretjship nndor the 
provUiotii r{ 1 . 139 of the Contract Act. Poioir r. 
Bi5K Of BssaAii . . I. li. E., 3 Calc.. 174 

7 . 1 — Failure of payDi<»nt at sigbt 

— Lia 6 »li/y of paritet io dr^—Ffftct of atrep^ 
/asce. -Immraiatcly on failure of payment ot a dr^t 
at light, whatever may be the reU state of the ac* 

, . 1 ' ' '* unner 

which 

■ ace in 

, ■ . paid. 

Where there la no acceptance, no cauao cf acti n can 
ariie to the payee against the drance. Nrr is the 
legal relatian bctaccn the drawer and the payee ah 
tered by a partial acceptance, the contract being in 
iti nature indiiMible; much icii can any mere pro- 
mise to pay part at a future time in any way oolisfy 
the (layee'i claim, cr p'ltp^ne his right to rcimbnrse- 
montof his loss fnm the drawer, bnain KanifDAS 
Naaa>n>A8 t, DauianaAi I. L. B., 3 Bom., 182 


8 . Suit OQ bill by Indorsee for 

valat against acceptor— A’ole iy inJortet of 
goodi eyeiHit tcAicA 4i» dratcn-^AectplortoixiUd 
to credit for amoanr ^ prceeedt of 
o'nsigncd gocdi to defendant, and fer the price 
dnw cn the defenlant two bills cf richangc, each 
• • -I 

I ■ I ■ 


filltli OF EXCHANGE— confiflucif. 
chtained by them. Held, tbercfcrc, that the dcf'n» 
dant waa exemrnted to the am nntof the pr.oeds of 
thegrods.hnt wasllableftr the rtmaindcr cf the sum 
elmmed by ihc plaintiifg. Aoba Bane r. Assn 
Eabieait , . . . I. E. B,, 6 Bom., 1 

0 . BemisBion of, for sale for 

specifio purpose— Proper/y i» Ml of ex- 
e’lanje—tiiit for ralue of, on imtappropnoiion . — 
Where bills cf exchange arc remitted for sole, and 
the prrcccdi directed to be applied to a ipccifc pur. 
p'se. the pn perty in the bills rrmaini in the remitter 
until the pnrpfse for wbicn they «cre remitted is 



U. -I — Endorser, Liability of.— ife/i 
that an rod rser rf a bill is in the nature cf a new 
drawer, and is liable to the h Idrr In default of 
acceptance or payment by the drawer, and that an 
endcraer canm-t be absehed fnm liability tecanse the 
drawer wae rscncratcd or not impleaded. JpMVA 
Disc. ^klSDPBSiiion . . . lAgro.l&2 


for 111,000 in the Small Cause Cmrlat D.mbsr. 
In that suit the defendant phaded that the goedt, in 
rcsncct cf which the bills wire drawn, wrre damaged, 
and that he had, tbcrifore, refused to accept them 


from him mere than the ameuni cf the hili^ Iiss the 
prrereds if the pids. Hild that the difen-'ant waa 
entitlel to cndit for the wt pr ceeds if He sale tf 
the Roods. 7 be p’amiifTs htd by the nte already 
realised part if the amrnnt due to thixo; and to 
all’w the n now torcc-.vir frro the d-fin^t the 
wh ie amcuit due on th' tills w nld be to pinait 
them to rcaiire this part cf Ibeir claim a s<c» ud tim- 1 
in thst raw tbev wnnii V Kf.-s . ..1 , 


13. ■ . 2>tgolialle /»• 

rfrnoitnlt AH (XXVI of IhB}), e. IT^Braictr and 
droiree fAe sane person~Forged eBdcrienicii/ of 
payee— Payment iy draicre on forged tndorttmtttl 
~lAah\l\tg of draver — Amhiguons inttrummt— 
Pteelion to treat it ae a prcmitsorg note.— On Hio 
29th April l^hO, the plaintiil’e Lrctliir.m.law, F, 
pnrrhaM frtta the dcfcn^nl'e branch at Mauritius 
a hill rf exchange drawn on Uirir Bank at Bembsy 
payable on demand to the pUiiitliTi rrdir in B mlay 
The bill wasen the fuUiaing terms t— "TLo Xcw 
Orimtal Bonk Cerperati-n, I.imit<d, Mauritius, 29tb 
Apnl 18S9. On dimand }«y ibis first if tarliange 
(erccDd i f ume ti-nir aud date Ixing unjiaid) t< the 
erdrr cf Sulh&ian ilnssiln sis hnnilrid ati<t frty 
mpera fir talne reciiud. Fir the Niw Oiknial 
Btfk Orp'ratin, LmitriL To the h'lw Ornntal 
Bank Ccrpratiin, Limited, B mlay." A' iif.ttbe 
bill br rrfistmd post to B mlay addrriii'l toth* 
pUiotifT, During its tracsmlssLo It was sb hn. Os 
tiie l&th Mar it was prismted by arme pirten to ti^ 
defcndact*s Bank InB mlaylrariozafcrRidiaArW' 
mtst in blank of the plamtiif, ami it was {•ul t.'.^ 
Bank. The plaintlif, as axn as he Liard cf the 
cf the till, made inquiry at the Bank, and 
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■that the bill had been paid. On being shown the en- 
dorsement, the plaintiff pronounced it to bo a forgery, 
and demanded payment of the bill, which the Bank 
refused. He thereupon filed this suit against the 
Bank as drawers of the bill. Seld (1) that the 
document was an " ambiguous instrument ” within 
the meaning of s. 17 of the Negotiable Instruments 
Acts {XXVl of 18S1), and that the plaintiff had 
elected to treat it as a bill of exchange. (2) That, 
treating the document as a bill of exchange, the 
defendants, as drawers, were discharged by the pay- 
ment to the de facto holder who presented it for pay- 
ment. SraiEiiAN Hossein V. New Oriental Bane 
C oEEOEATiON . . I. L. E., 15 Bom,, 237 

BILL OF LADENO-. 

See Charter Parte. 

1 . Varying bill of lading — 

Shipping order — Custom, — ^In a suit instituted by 
a shipper to obtain bills of lading from the captain, 
in accordance with the terms of the order granted, by 
the ship’s charterers, — Held that the captain was 
entitled to vary the bills of lading in respect of any 
excess of measurement over the dimensions specified 
in the order, and that an alleged custom,- precluding 
such variation, after the goods have been received on 
boardship, was contrary to. law. It is the duty of 
the shipper to comply strictly with the terms of the 
shipping order, Gentm e. Thomson 

[1 Ind, Jui'., O. S., 69 

2 . Ship in port only on Sun- 

day— iVon-ieitrery of goods — Lord’s Bag Act, 
29 Chas. II, 0 . 7.— The owners of a steamer by their 
bill of lading stipulated that they would not land 
specie, but would deliver it on presentation of bills of 
lading, or carry it on at the consignee’s risk, if deli- 
very were not taken during the steamer’s stay in 
port. The steamer arrived in port late on Saturday, 
and sailed at daybreak on Monday without delivering 
the specie shipped by the plaintiff, who sued for dama- 
ges. Jleld that the Lord’s Day Act, 29 Chas. II, ch. 7, 
did not apply to Moulinein ; and that, oven if it had 
done so, it could not prevent the shipowners from 
availing themselves of the stipulation they had made, 
and that no action for damages was maintainable 
against them. Grasbkann r, Gardner 

[3 W. H., Hec. Bef., 3 

3. Liability of shipmaster.— 

When a shipmaster undertakes that goods shipped by 
him shall be delivered subject to tlie exceptions and 
conditions mentioned in a bill of lading, in good order 
and condition, he takes upon hi uself the consequences 
and contingencies other than the exceptions expressed 
in the bill of lading, or which are implied by law. 
ShetiiIer r. Scott . . .22 'W. E., 39 

^ 4, _ Construction — JSiver Naviga- 

tion in India —BifficuLties or casualties of naviga- 
tion. — Plaintiff sued to recover the value of certain 
hides which were lost in defendant’s flat. The bill 
of lading^ contained, among other exceptions, the 
words “ difficulties or casualties of navigation and all 
and every danger and accident of the river and navi- 
gation whatsoever.” In evidence it was proved that , 


BILL OF LAEUTG' — continued, 

the flat was destroyed by some projectiou embedded 
in the river. Neld that the casualty was comprised 
among the exceptions in the bill of lading, and fur- 
ther that, having regard to the dangerous navigation 
of Indian rivers, parties entering into contracts of a 
similar nature should protect themselves by insurance, 
Dhadnseb V, India General Steam Natio-ation 
Co. . 1 Ind. Jur., O. S,, 125 : 1 Hyde, 233 

5, 1 Insufficiency of 

package — Negligence, — ^The defendants by a condi- 
tion annexed to their bill of lading stipulated that 
they should not bq responsible for “ leakage or break- 
age or other consequences arising from the insufficiency 
of the address or package.” The plaintiff shipped 
for conveyance from Hong-Kong to Bombay 
certain goods on board a steamer of the defendants 
in packages which were proved to be insufficient. 
These goods, in accordance with a condition to 
that effect contained in the bill of lading, were tran- 
shipped at Galle. On their being landed in Bombay, 
it was found that all the packages were broken, arid 
in a much more damaged condition than is usual iu the 
case of such goods carried from Hong-Kong to 
Bombay in similar packages. The contents had 'ttf a 
largo extent escaped from the packages, ■ but were 
otherwise uninjured. Beld that, under a bill of 
lading in the above form, the onus of proving that 
the packages were insufficient and that- the injury 
which they had sustained was the consequence of 
such insufficiency lay upon the defendants, hut that, 
when the result of the evidence on both sides was to 
leave it in' doubt whether the injury was caused by 
negligence or was the consequence of the insufficiency 
of the packages, the plaintiff was not entitled to 
recover. P. &.O. Steait Nattgation Co. o. Soitaji 
VisHRAM .... 6 Bom., O. C., 113 

8, : Insufficiency of 

package — Negligence— Mercantile usage, Nvidence 
of. — The defendants carry between Hong-Kong and 
Bombay. By a condition aune.ved to their bill of lad- 
ing they stipulated that they should not be respon- 
sible for damage to goods arising fi-om insufficiency 
of package. The plaintiff shipped certain goods in the 
defendants’ steamer, in packages which, though in 
fact insufficient, were packages of the kind ordinarily 
used for the conveyance of such goods from Hong- 
Kong to Bombay. On their being landed in Bombay, 
it was found that the packages were more or less 
broken, and the contents were in some instances in- 
jured, and had to a small extent escaped from the pack- 
ages, In an action brought to recover damages in re- 
spect of such injury, it was held that evidence of mer- 
cantile usage or of custom would be admissible to 
show that the words “insufficiency of package” 
should not be taken in tlieir ordinary sense, but as 
meaning insufficient according to a special custom of 
the China trade. Neld, also, that the evidence of 
those packages being ordinary China' packages, and . 
of such packages having always been carried by the 
defendants without objection, was not sufficient, in the 
absence of proof of negligence, to fix the defendants 
with liability for damage done to them, there being 
no proof that it had been the practice either of the de- 
fendants or any other ship-owners protected by a 
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BILli Ol* T. AT^ PTQ— ronfiHUtJ. 

[t milor clanie in tbcir till of la^ng ta jnalta cotn* 
peaiatioa for lajury to poodi contain^ la sact pack* 
agei. P. 4 O. Sum NxTiaATiOH Co. r. Mxsics* 
;bb Nibsbtabjeb Fadsoa . 4 Som., O. C.» 108 
7, CamcM ijf «e«— 


the boatmeni wai rramped and the coatenfe damagoiL 


QBOinEBs & Co, e. Toat Auso . 24 W. B., 74 

8. Siemplio» from 

damagi occarioaed Ig ntgltet cf Compaut^t arr* 
raafa — to reeaeer goodt dttlrogti—Cotdratt 
Jielt !• f5i>— The plabtiif shipped two plate*glaM 
iho«*caici from Calcutta to Rangoon by a steamer 


owing to tbo carrlfssncat of the com^uy'e aer 


[L L. R, 10 Colo, 488 

8 » ' - Liobihlg o/itatUr 

~—ytgligtnee—0 n u » prolandS—Ett'>ppel.~T\ie 


by (htcntbn of ship or catpn, canted by {nconeri 
marking, rr by Ino mpUte or Incorrect ikaeription of 
centents, ahall lio boroc by the owam cf the coodt. 
In case any of the aitlun pYdi eannrt be f. and 
during the ihlp’tttay at tbo p<rt cf dettinatkei, they 
arc, whro foaiid, to be »mt back by £nt ttniD^ 
at the ablp’a risk and txpenao, asd tnbjcct to any 
prorcdcUim turkiaof marLiW The^pahaUacitM 
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ittbmappeared that they bad been landed at Cvlcmbo. 


and a decree was girm for the plaintiff. MASinm 
CmricDCB Det r. Law . 13 B. L. R, 334 
10. " — SloiFogt — Kegli’ 

genet of the weto or other tereanit of the thip— 
Period of loading eotered by the eonirael of 
tarriaoe — Pifnirr or nnjilneit of the ihip . — The 
pla’mtlifs ahippcd certain bags of snpvros the 11th 
and 12th Korember 18S7, ou board the (lefradanti* 
ship the Syeulla for conveyance to Bombay. Tbero 
being a diipute at to tbo number of bare tblppcdi no 
mate'# receipts were gives, and no bill of lading 
was signed until tbo 2Sth November. The Syeulla 


tiffs ooe^ tbo defendants in the Small Cause Court 


or other servants of the Gopany, or fr m any devia* 
ti'm. excepted." The plaintlffi contended that a bill 
of lading did nr.t relate to rr e^ver the period of 
loading, and that, even if it did. the eieepti'n relied 
upon to tbla bill of lading nlated only ti negligcuce 
•ubse<)ucnt to the c'mmcnecmnit of the voyage. 
They also centended that the ship was not a ship 
"reas-nably St for the voyage" within the mean* 
Ing of the rule laid down to Steel r. Tie Stale 
Lino Sltauieiip Conpauy, L, 3 Ap. Co., 
72. In the Small Cause Court Judgment was siven 
to plaintiff*' favrur. On appeal to the High C'Urt 
on the Case stated, thia Judgment waa reverted. 
iTelif that this was net a cue to which the mle laid 
dvWn to Steel v. Tie State Line Steatnehip Coes* 
pamj, L, Sh 3 Ap. Co., 72, applied, as there was no 
question hero of any defect Inbcrint to the ship. 
It was simply a case of negligent and improper 
atowags. held, further, fJlowmg hongXong and 
Shanghai SaniingCo.r. Baler, 7 Bore., O. C., ISS, 
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that the reasonable in"de of construing the cou- 
tract evidenced by a bill of lading was to h' Id the 
excepti-ns to be co-extensive with the liability, and 
that there was no evidence to be found in this 
bill of lading of any ether intention. Beld further 
that the goods were covered by the bill of lading fn m 
the tinae they were put on brard to be l-'adcd ; conse- 
quently, the defendants were pretected fn m liability 
under the exrmptive clause. Tiie Buero, L. Jt., 
2 A, and E., 393, and Sayei v. CuHiford, L, Ji., 4 
C. P. J)., Ih2, c- mmented rn and f< 11 wed. Hassan- 
BHOY ViSEAM a. BeiTISH INDIA STEAIt NAVIGATION 

Company . . . I. L, E,., 13 Bom., 571 

11. Sfiippiiiff Com- 

pany, LiahilUy of.— A Shipping Company is primd 
facie bound to deliver goods in good order and condi- 
tion, but this obligation is subject expressly to the 
conditi-ns inserted in the hill of lading. TVhere a 
cask of brandy was shipped at Madras in good order 
and condition, but on arrival at Calcutta was found 
to be empty, — Seld that the' company were protected 
by the special words inserted in the bill of lading 
" Hogshead brandy covered with gunny, net respon- 
sible for condition and contents.^' Cotlee Paemee & 
Co. V. Bhitish India Stea'm Navigatio' Co. 

[1. Ii. E., 25 Calc., 664 
2 C. W. ]N.;423 

12. — Liahility for 

loss— Absence of neyli<}r^i.e.—ATl^ Co, at Madras 
shipped by the B. I. S. ;; steamer Wi^lirnt.fa a box of 
coral, to be delivered ttheir Agent illVt Bimlipatam. 

the time of shipment they dcclarcdVthe value and 
^j7^>ij^hanced frfgjit on accrunt of sucifc value. By 
the billhji-sjflJi^ the company undcrtoifc to deliver 
the case in good order at Bimlipatam to tllie consignee 
M, subject to certein cenditi- ns annexed. \ By one of 
these conditrns, if\he consignee did net tal\e delivery 
when the ship wa^ ready to discharge, tflye goods 
might be wareVused at the merchant’s risk, iJtod the 
company’s liability was to cease when the gocnls left 
the ship’s side. The consignee did urt take del\very 
at the ship’s side, and, Che company’s ageufe at 
Bimlipatam took the case ^the Custim House, as\he 
was hound to do by the regulatirns of the port. Ef 
the Superintendent of the Custom House had known 
that the case contained corals, it would have been 
placed in an inner room, but the company’s agent 
not know the contents of the case, and therefore 
was unable to give any such information to the 
Superintendent. While the case was lying at too 
Cust'm House, application was made en plaintiff’s 
' behalf to the company’s agent for delivery of too 
and ..o upon the usual guarantee. The agent refused to 
aud continyie case with ut the pr'duction of the bill 
in the bill o. ^.fterwavi the bill q| lading was received 
Sheteiee r. SOv and the case was' delivered up. At 

4, r.een its leaving the ship's side and 

fioji in India -DiffisigDce toe case was rpened and a 
tion, — Plaintiff sued td'-t^ eti leu. Held that toe defen- 
hides which were lost in Maceinnon, Mackenzie e. 
of lading contained, among • • ® 3idad., 353 

words “difficulties or casualtie I)ecIaraiion"6J^' 

and every danger and accident of was the consignee 
gation whatsoever.” In evidence it d by JS at Bombay, 


BIIiL OB' XiAEIINQ — continued. 

as master of the steam-vessel John Bright, for. the 
safe can’iace and delivery of a box addressed 'to 
A, which in fact contained diamonds of the value 
of H11.6'?0, three rubies, and three emeralds, in all of 
the value of E15.940. On the face of the bill of 
lading was printed, “This bill of lading is issued- 
subject to the f' 11 wine conditions.” One condition 
was that a “ written declaration of the contents and 
Value of the go'-ds is renuired by the owner, and 
must bo delivered by the shipper to the owner’s agents 
with the bills of lading. A wrong description of 
contents or false declarati'-n rf value shall release the 
owner from all rrsp-nsibility in case of kss, etc., and 
the goods shall bo charged double freight on the real 
value, which freight shall be paid previous to deli- 
very." The declaration in this case was contained in 
the following letter firm the shipper to the agent of 
too shipowner ; — “ Dear Sir, — Be good enough to give 
me an order for a small box containing diamonds 
to the value of about B14,000, to bo shipped on 
beard the steamer John Bright for Calcutta. Yours, 
etc." The box was lost by too negligence of B or 
his servants. In a suit by A to recover - “ the value 
of the goods, nit., R 14, 000,” — 'Held that all the 
shipf-wner was entitled to was that the ' shipper 
should make a declaration rf what bond fide he be ■ 
lieved to be the value. The declaration as to contents 
W!is not vithated by the emission to enumerate all 
tjie different species of articlrs contained in tho 
box. Upon the evidence, the declaration as to the 
value and nature of the contents was bend fide ; 
therefore A was entitled to recover the value of the 
diamonds lest. Dhdnjbedhoy Byeamjee Mktha i>. 
Betham • , . .2 Ind, Jur., IST. S., 805 

14. — — L e a h a g e — 

Breakage— Damage caused by le.ahaye from other 
goods. — Piece-goods were carried from Bondon to 
B-mbay under a bill of lading, the exceptions in 
which protected toe master frrm “leakane, breakage, 
rust, decay, loss, or'damage from machinery, boilers 
, . , misfeasance, error in judgment, negligence 

or default of . . • persons in toe service of 

the ship . . . and the ship net being liable 

for any consequences of causes toereiu excepted, 
however originating." The piece-goods, on their 
arrival in Bombay, were found to be damaged by oil 
and by chafing, — i.e., by rubbing against other goods 
in the hold, — but there was no evidence to show how' 
such damage was cccasiened. BCeJd that the term 
“ leakage " did not include leakage frrm other goods 
on to the piece-goods, nor did “ breakage " include 
damage caused by chafing, and that, as no negligence 
was proved, the master was not protected by the 
exception “damage from negligence.” Geaham v. 
Hihle . . . . .10 Bom,, 60' 

15, ;; — • Leakage, Damage 

done hg — Provision for place of claim, Effect, of, 
on Jurisdiction of Court. — Plaintiff shipped seme 
bales of cl' th frrm Calcutta to Eangoon under a bill 
of lading by which the defendants were bound to deli- 
ver,— accidents, 1 83 or damages fr' m fire, machinery, 
boilers, steam, aud all the accidents of the sea, rivers, 
land-carriage aud steam navigation, etc., excepted 
On toe voyage one of too boilers burst, and etcain and 
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Bllili 01* IiADINQ— conii'HKerf. 
w&ter escsi>lng, tomo o£ tlio balta were damaged. 
ileld that the damage was wilhiu the cxcepttoaeof 
the bill of ladine, aod thertforo that the (kftaidants 


7 !Exnjitxo» tft hill 


tae vatefi loe uvuiwg ag ».w. ~ .> 

WM mode, wd the water nebed uu The blau* 
IUIb med tba defeadaots for damages. The defcD« 
daote pleaded (1) that tbs ship was la a seaworthy 
eonditloo wbca the goods were pat oa board; (2) 
that they were protected by the bdl of lading, whkb 
rontiiilnw the followlno sxceptwa " Accident, 


aignees the option of landing the goods from the 
ship's tacUe. The consignen, luvrcirr, did not 
ohirct to the gools being landed at the godiiwus, 
and they paid, also without objection, a sam fur 
the wLanage of a put of the goi^ In thrir godowns. 
Jltld that the shipowners, if the goods pUevd in the 
gvdowns were in their pcisession ai carriers, were 


BILXj OE* IjADUTQ — continued. 


oatluirport. Cms Hosa & Co. r. Sixo lion d: 
Co. . I. 4 Calc., 736:3 0.1.. a, 685 
18. — ■ ■ CkargetfuT land- 


r\ thit for the spettiy 


self. Cossxtf VLoiSta Soofr? v. Iss i‘asa 
Cntris 

[L L. a, 6 Calc., 477 ; 6 C. L. E., 167 


for loss occasioned " by the act of Goih the Queen's 
enenica, fire, and all and e>ery other dangers and 
accidents of the seas, rirers, and navigation of what* 
sooeer kind or natnre." and lawfally landed them 
on the Cnstom-booso Bunder at Bombay, where 
tbe^ were accidcnlaUy burned before they wero 
deliTcrcd to the consignee. JTeld that he was nro* 
tcctod by the aboro csception in the bill of Ud« 
ing. I]0>0*lv05a AKs Siusonat BiBni'ca Con* 
rosATioa e. Banxs . . 0 Bom., O. C., 71 

JTtld, on appeal, that ao loog as the goods 
rcmaloed iu his custody after being so lauded, he 
was protected from liability nadcT the above er* 
cmptioa in the bill of lading. 

[7 Bom., O. C., 180 
20. -■ De/.rerv •« 


a.u.»a... ,<g-- ay, ; 

tinns and eondit lout aboro r. ferred to » at u fulkm a . — 
"The shipowner shall have the c{4tou cf dUcLaiV* 
ing in ilMh, and of ii.aluig delivery c{tli(J>^*ds 
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IBlJjh OF IiADINQ- — contiiiutd. 
under the bills of lading either over the ship’s side 
or from lighters^ or a store-ship, or custom-house, 
or -warehouse, at merchaufs risk.” Freight -was 
prepaid in Liverpool. On their arrival at Bombay, 
the two steamers went into the Prince’s Dock, belong- 
ing to the Port Trust, and discharged the boilers, 
by means of the Port Trust cranes, on to the dock 
wharves. The plaintiff subsequently sent to remove 
the boilers, but was not allowed by the dock autho- 
rities to do so until he had paid to them various 
sums, amounting in the aggregate to H930, on 
account, as stated in the bill furnished him by the 
Port Ti-ust, of “ landing charges ” for the said boilers. 
The hills also contained certain additional charges for 
“ wharfage.” These the plaintiff was ready to pay, 
but the “ landing charges ” he paid only under protest, 
and in order to get possession of his goods, and now 
songht to recover the same from the dlefendants, who 
represented the ship-owners. It was the practice of 
the Port Trust to recover these charges in all cases 
from the consignees of goods discharged in their 
dock, and the charge was said to be levied on all 
goods landed on the wharves of the dock, whether by 
■ the dock’s cranes or by the ship’s own tackles. The 
charge was incurred the moment the goods touched 
the wharf. In their rates, sanctioned by Govern- 
ment, which by their Act the Port Trurt were en- 
titled to charge, this charge was called, not a 
“ landing charge,” but a “ dock and cranage” charge. 
Had the plaintiff been given delivery of these goods 
in the stream, and afterwards himself landed them 
at any wharf belonging to the Port Trust in the 
■Port of Bombay, the Port Trust would have songht 
to have made the same charge for allowing the goo^ 
to he landed, whether that was done by their appli- 
ances or not. JSeld that the ship-oivner, and not the 
consignee, was bound to pay these charges, they 
being in reality charges for work and labour done in 
and about the lauding of the goods — an operation 
which, under the hills of lading, was within the 
- duty of the ship-owner. Per LATHAit, J".— -The ship 
having elected to discharge in the dock, it was her 
duty to land the goods on the wharf. Every clmrge 
which had to be incurred before that could be done 
was a charge antecedent to delivery, and one, there- 
fore, which must he paid by the ship-owner. Scott 
V. Finiax . . .LI/. H., T.Bom., S88 


21. - “ Weight, con- 

tents, and value unlcnown ” — Act IX of 1856, s- 3 — 
Assignee of hill of lading- for value.-^A bill of 
lading purporting to he for 50 tons of coals and con- 
taining a printed clause, “weight, contents, and value 
unknown,” and similar words -written above the 
signature of the master, does not amount to an atois- 
sion by the master that he has received 60 tons of 
ccai on hoard. Upon the true construction of the 
BiUs of Lading Act (IX of 1856), s. 3, a bill of 
hiding in the above form is not, in the hands of a 
consignee for value, couclusivo evidence against the 
master of tho shipment of 50 tons. Nicoii & Co. 
V. Castie .... 8 Bom., 331 

32. ^1 Freight, Payment 

ff Incorporation in hill of lading of terms of 
charter-party — Cargo~Freight payahli on iniahe 


BXIjL of IjA.J)INQ- — continued,' 

measurement — Measurement at port of delivery — 
Discrepancy in measurements— Fvidence—Purden 
of proof — Suit hy consignee for excess freight . — 
K V nt ATouImein consigned to the plaintiff at 
•Bombay 135 logs of teak timber shipped on board the 
defendants ship. The bill of lading, which -was 
signed by the defendant, described the logs as marked 
X V, and measuring tons 115-12-10, and it pro- 
vided for the payment of freight thereon at Bombay, 
at the rate of B17 per ton of 50 cubic feet - on 
right delivery. The last clause, of the hill of lading 
was in the handwriting of the defendant, and was as 
follows : — “ Marks, number, quantity, and measure- 
ment unknown : all other conditions as per charter- 
party.” The charter-party -was expressed to be 
between the owners of the ship and Messrs. P of 
Eangoon as charterers of the whole ship, and pro* 
-vided for the payment of freight “at the rate of 
K18 per ton of 50 cubic feet for all timber, one 
rate throughout, except 100 tons broken towage at 
half freight, by intake measurement.” On arrival 
of the ship af Bombay, the plaintiff, as consignee of 
the timber and holder of the hill of lading, paid the 
defendant (the captain of the ship) Hl,500 on 
account of freight, and took delivery of the 135 logs; 
On measuring them he found that, according to his 
method of measurement, the total measurement of 
.the 135 logs came only to tons 58-27-11-6, and not 
tons 115-12-10 as mentioned in the bill of lading. 
He claimed, therefore, to be chargeable with freight 
only on the smaller quantity (vis., B995-8), and to 
recover from the defendant tho difference (vis;, 
31504-8) between that sum and 351,500 paid on 
account as for an overpayment of freight. It was 
. proved that all the timber on hoard had been mea- 
sured at Monlmein by an employd of the charterers 
acting apparently as agent of all the different 
shippers, and that the measurements in the bills of 
lading were supplied by this person to the defendant 
ns the measurements of the different consignments.- 
It was also proved that the 135 logs received and 
measured by the plaintiff in Bombay were the same 
logs that were shipped under the bill of lading, and 
that the plaintiff’s measurement of them was coweet 
according to the mode of measurement which he 
adopted. Tlicre was no evidence as to what was the 
mode of measurement followed at Monlmein, nor, 
except the statements in the bill of lading, as to what 
was tho actual intake measurement of the timber 
there. Meld that the effect of the last clause in the 
bill of lading -was to incorporate into that document 
the clause of the charter-party which provided that 
freight should he payable on the intake measure- 
ment ; that the burden of proving what the intake 
measurement actually was lay upon the plaintiff, 
who sought to recover back money which he alleged 
he had paid in excess of what was due ; and that, in 
the absence of such evidence on behalf of the plain- 
tiff, the statement of quantity contained in tho bill of 
lading was primd facie evidence of the intake mea- 
surement of the timber. CttesetJ! Bustoitji Setna 
f. WinniAMS . .XL. B., 6 Bom., 313 

33. — Freight, Payment 

of — Lien of ship-owner. — Where a bill of lading. 
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BILIj of XiADHTQ — conUnmi^ 
listed at the port of shipment, contains the vorda 
'' freight for the said goods being paid here/' it 
operates as a receipt for the freight. The ship-osmer 
is not bonnd to deUs er the same to the shipper until 
payment of the sum to ho c^rged for the carriage of 
the goods i hut sach sum is not frdght, and the thip* 
owner has no lien for the amount upon the goods, 
nor the hill of la^g which represents them. 
Soouas JarFES e. Abdool Kcbbeeu 

Cllnd. Jur., K. 8.^0 



cumstsners, the msster hsd no Ucn, and was bound to 
d(li) cr the ca^ to O 4* Ooti r. Natiiuoi.ii 
[Bourko, O. C, 171 


26. — ■ ■' JVsfgif, Xie* 

/or, om car^o— ^fdroaces o» aeecM»t of frt^gU— 
Xiea ^oirsers.— Goods were shipped delirtraUe to 
the order of the shippers cr their sssijms. The hill of 
isdmg slated thit “freight hr ssid goods was to 
be psidasper charter-party, with avenge aeruitomed, 
reserving lien in full on cargo fur fuil amount 
as stipulated therrin.” The charter-party shoved 
** thst IT 4* Co. undertook to supply a full rargo for 
the ship, and that JI JT, agent for the* shijV agreed 
with U ^ Co. that the said ship should proceed to 
lA/ud-m dock, cr any ether tuiUbie duck, fur leading 
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. . — S o 

of cschange for £000 had been given. Toouat t. 
Oois .... Beurke, A. O. C., 100 

26. Freijk/, Xiea/or, 

o» earyo—-frfraMe» ‘oa aceovat ^ /rnyAt— Dis* 
honour of Aif/s.— The captain of a sbp hu no lieu 
on the cargo in respect of a poAicm of the freight 
stipulated to be advanced, and advanced by bills after- 
wards disbonourcd, nor in respeei of a portion of 


e> • . a .. I I „ , 

adrsacc* to be made under dijcoost, and opun tiie 
security of the rspUin’a biil on ths fnigbtcr. Tbo 
master has no lien at law or in equity to rrsinct 
of breaches of covenants in the charter-party, ctlar 
than these relating; to the pa}’Tsent of freight fur 
goods aetnally earned. PsMatnaaB am OucaTax. 
bruai Nanaaiios Courayr r. Suau 

[Bourke, O. C., 300 



th^ a suit for short delivery under the bill of lading 
could not be maintained wuheut a claim being made 
ia^lcutta. ManouKD Isauaiuci Kana r. Eu- 
nsn Imu Snau Narioanos Courayr 

• tOW;B..303 
23. ..... -SAorf <f«7ie«ry %f 

yeods^Ne endcacc «c to hote sooJt srcre 

2 r 3 



digest op cases. 


( S7i ) 
tr ti~. T. of lading— 

riurden of vroof—“ Or otherwise,” meaning of— 

Tbe plaintiff was tliB consignee of a large cons^gn^ 
xnent of goods shipped from Bombay 

the defendants’ steamship Ja®® * t 7aS°r the 
yianzibar On arrival of the Java at /anzibai, tne 

goods were landed by the defendant 
placed in the customs godown, C, 

Sue course demanded delivery. Some of the bag^ 
were not forthcoming, but the evident ladino- 

how the loss had occurred. The Ml of ^m 
contained the following condition:- The Company^ 

liability shall cease as soon as the packages a 

the sWp’s tackle, after which tl^^.^'Ser caused! 
responsible for any loss or damag , wharf 

If stored in receiving ship, godown be 

all risks of fire, dacoity, vermin or ^ 
with the merchant, and the iisua o ‘ 
paid before delivery of the ^! 

will be covered by the company’s 

tion.” In a -t brought by Gie plamti^^^^^^ short 

delivery of qpo^,—Reld that tn and 

liable. They did not show how the 
as it might have occuri-ed n they did not 

the exception “Protection aflorded by 

bring themselves within fj'® ® , « or otherwise ” 

the exemption. The general woi 

contained in the tenth clause of^J^ j gg for that 
not be read so as to cover «•!} ^l®g|,°Xt on the 

would make tliem include wilful o-pneral words 
part of the defendant’s ®®’^vants, and gewal wo^^ 

are not read with such an „ provided 

would they include misdeliveiT^ 01 Steam 

for in the eighth clause. BRItis 

Natigation Co. i;. 22 Bom., 184 

„g - Claim for short 

Hrl^'erv— Place for preferring claim .— « 
lading contained a provision that any ^ r^rade 

delivery or for damage done to goods aho , 

S Sort of Calcutto, and not elsewhere ^eW tMt 

this clause did not affect fbe plaintiff ^^nts 

in the Court at Eangoon, and f^at, it the ueienu 
meant to object that no claim had be® jad^ 

Srio"* .t 

was disallowed. British I « "W" E., 36 

C O. r. IBRAHIM MOOSHM . ^ f 

30* 
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ihem for defiult on the part of their savants, at^a 
specifled place and no other, and wi 
which will render enquiry likely to bo attended wiW 
Dome result, is not unreasonable. _ The rierio- 

were oivners of a fleet of steam-ships P y ^ 
dically along the coast of British India, by winch they 
undertook to convey for freight parcels of g. 
for all persons indifferently from and to speem^ 
ports. They stipulated in their bills of lading tha 
claims for short delivery should be made, at the fiort 


BILL OF LADING— co)icZ«ded. 

of Calcutta only, within one month a^®^ 
of anv portion of the goods entered m the bill of lad 
i S,!n a suit'against dc“% 
sation for value of §0°^® 

was not an unreasonable stipulation, and that a claim 
Se”!” e™t. o< a. 

rized only to retain the goods, receive freight, ana gi 

rCy, not n ”>«“ S.S';“ 
condition. Seld, also, that defendants were c 

carriers, though not for ^be purpo carriers 

Carriers AcCand ^hat ^hen^ c^acte .“r^ 
continued so long as the S Steam 

hands and undelivered. ^ j^^^Omep Esaok 
Navigation Company r. Sa^JBE m ^ 

^ - Delivery of goods 

s 't^l.,;„,„>r—Oarqounclaimed on arrival of ship— 
-VnlTJTshLoLierto land goods -Damages hy 

^ IwLra fEarhonr Trust Act (Madras Act II 
The defendant’s steamship arrived at 

the ship’s tackle, iho piamtins, uu veceive 

S” CpiSS-iVn “S.» 

as this eould be done m the absen t t ^ 

Harbour Trdst for stor^ge^ p 1891 , heavy 

riXand°on"L Bame^^^^^ 

the consignees were enable of a, ghip has 

ordinary way on the bea ’ . tlie goods, and 

the option of ^ ^r^gt for custody was 

that delivery fo^^be Harbour a ^ 

not wrongful ; (3) that >“<^be absence oi p 
the defendants o^^b \tl y 

to. deliver the S®"ds, the ^u^^ Company m 
British India Steam \q ^yjad., 109 

Ibrahim Spbaiman ■ I. L. tt., lo ju- , 

BILL OF SALE. 

Cases under Evidence — Parob rvi- 
^penoe-vIrying or Contradicting 
Written Instruments. 

SerVENDOR AND PUEOHASER-BrtBS OP 

Sale. 

BILLS OF EXCHANGE. 

Power to issue— 

See Company— Powers, Duties, and Lia- 
bilities OP Dlreotors. ^ ^ gg 

I L. E., 6 Bom., 92 
I. L. B.. 3 Bom., 489 

I. L, B., 4 Bom., 276 
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BILLS OF EXCHANGE— 

Presumption of payment. 

See SmFUEHTB . 6 010 

BILLS OP EXCHANGE ACT (V OP 1866). 
See XEaoTUiiiB iKSTsausiiTa, Scxuiar 
Pbocsdcsb ok. 

BLANK STAMPED PAPEES. 

Signature on— 

See EsTOrrEL— E stof^bk bt DEsna akd 

OTllEB DOCnUEKTj. 

[L L. K. 6 Calc.. 39 

BLANK TRANSFER. 

Registration of— 

See CouP.iKX— TsissFEB of Seubbb A5D 
RionTB OP Toekbfebees. 

tL L. R., 8 Calc., 317 

BLINDNESS. 

See Jlimv Law— ISDEB iTiSCB— DrTBST- 
IKO Of, EXCLOSIOK FBOU, EK'D FOKPEt* 
X0B8 0P| iKUBUTAKCf— QliyOKBSS. 

[2B.L. B.,P.B.,103 
2 Bom.. 6 
14 B. L. R.. 273 
t.L. n., I Bom., 177, 667 
See Liw—Joiet Eamilt. 

rLL.R..iaMad., 307 
L L. B., 16 Mod, 483 

BOARD OP EXAMINERS. 


Pleadership examination— Foard 



former tiaodard re>crt<\l U)> I£eld tluit ttio Court 
iiETiDg ddrgatcd its pancri m conucctioa «itk Uio 
ossminatioa to tlio lluanl of Essniiam, soJ llie 
Kciainl tiaiing exacised Its liners legsil;, property, 
sod fur ttic t^c&t of tile puUic, there n*e no oaec 
for {ntcrfcrcscc. Ik tub rsTmoK of Uwsbka 
raiSAS . . . . L li. R., 0 All , Oil 

BOARD OP revenue. 

, ■ Appeal to— 

See I’omu . L !„ R., 19 MS(L, 324 

- Orders of— 

See Act IX OP lSt7. 

[f. L. R.. 17 Calc., 600 
' Powers of— 

See ScTTLEMiiKt— M isceliamoi s Cshis 
(3 B. li. R., Ap , 83 


BOARD OP REVENUE-ee»e/»ded. 

Rules of— 

See P»B-EUrT10K— CoSSTBrcTtOK OF 
Wajuj-cl-aoz. 

p.L.R.,17All.,447 
See Pbe-eupijok— RJO nr of PaE-BiiP- 
nos . . L Ik R., 10 AIL, 40 

[L L. R., 17 AIL, 220 

Sanction of— 

See PASTnios— UiscEUAKEors Casis 

[6 B. L. R., 135 

BOABDING-nonSE KEEPER. 

See UOTEt-ECErCB AKD aCESt. 

[3 Bom., O. C , 137 

BOMBAY, LIMITS OP TOWN OP— 

Land situate in District of 

MaUm— .7urudte<«en — Traetfer ef Feoperty Act 


t ^ ... — .... .1 .1 . . ■ I 

Tfsiufci of Tropirty Act. T&iusAS Oakoabjuk 
I tAKAPS r. OSAOWlKPES MriClUKD 

CLL.R.,23 Bom., 348 
BOMBAY ABKARI ACT (V OP 1878). 


L 


dnwuii; t<6dy U m.t an cSluco pusulublo undir 
d (/} of a. 43 of tho Act. QceE.f>Khfbe«s r 
TlBio Hauo . . L L. R, 18 ^m., 423 

— — Bs. 3 and 60. 

See .VrzacFois Acqctt. 

[L L. R. 10 Bom. 101 

SB. 14, SO, 04, 65, CO, and 07— rrr« 

— JWi/j-jJr&JiiCiiij free. — TJia vronli “ any tree ” in 
s. 1 4 and " crery lodJy prudurioz tree " in a 20 of 
the Uomhay AbLarl Act, V of IbiiS, c\<«a ail tma in 
the Ih'nihay Prcsidnicy to ithich the Act applits. 
fruia wluch todviy is draH-n or produced, and uut 
merely lh(«o in regard to niiich no >]Kcial rights 
of dmwing toddy previonsly riutcd, AbScaik 
Jeuakgui r, SBcacTiax or State fob India 

[L L. R., 0 Bom., 300 

• B.2L 

.Sre RouoAi Rei£.ncb JvBiSEicnoK Act 
(XOF 167C} . L L. R., 0 Bom., 462 
i.i. J'ltice ioJJj‘pro>!H«luy tree 

—Laaii rerrasr.— Per lllBDWOOD, j — Tho cifrci, 
AKia “UnJrcTiiino" as u*cd in .trt X of 1570 A-cs 
niA uirla.lc cilLir the dulicsIeiUbtc. under Rcgnls* 
ISA XXI of lb27. oil tho ruQufacturc of ipinis 
or the taif» ca the tipr^g of t'd )y Ircrt. lie It»y cf 
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BOMBAY ABKAEI ACT (V OE 1878) 

— continued. 

which in certain districts was legalized by s, 24 of 
the Bombay Abhari Act, No. V of 1878. A farmer 
of duties on the manufacture of spirits is not 
authorized to levy a duty on any juice in trees, either 
under Kegulation XXI of 1827, or Act X of 1876, or 
Bombay Act V of 1878. Juice in toddy-producing 
trees is not spirit, which includes toddy in a fermented 
state only. Naiia.yan Venku KAitQUTKAa ®. 
Sakhaeam Nagt; Koeegatjmkab 

[I. L. K., 9 Bom., 462 

•; sa. 29, 67 — Parties — Sv,it far money 

illegally levied hy a fanner of aihari revenue — 
Collector not a necessary party to suc/i, a suit. — The 
Collector is not a necessary party to a suit brought 
against a farmer of abkari revenue for a refund of 
money illegally levied at his instance by the Collector 
under s. 29 of the Bombay Abkari Act (V of 1878). 
S. 67 of the Act expressly exempts the Collector from 
responsibility. Though a person subjected to an 
undue demand may, under s. 29 of the Act, take 
steps by which the Collector’s proceedings may be 
stayed, still his abstention from such a course wUl not 
deprive him of his ordinary right to recover money 
wrongfully taken from him for the benefit of a third 
• person. NaeaYan Venki; v. Sakhaeam Nagu 
, [L L. R., 11 Bom., 619 

1. ^ a. 43. and s. 47 — I lie g al 

importation of liquor — Illegal possession of liquor 
— When separate offences. — A man who .illegally 
imports liquor may keep it in his possession for some 
time after he imports it. The importation and posses- 
sion in such a case would be distinct offences under 
S3. 43 and 47, respectively, of the Bombay Abkari 
Act (V of 1878). But where the importation involves 
possession of liquor, the accused can only be convicted 
of the offence imder s. 43 of the Act. Qgebn- 
Emteess V . Chahi) yaead Kitab 

[I. L. E., 14 Bom., 583 

2. . — — and S. 53 — Possession of 

liquor not satisfactorily accounted for — Presump- 
tion arising from such possession. — The accused had 
in his possession a quantity of toddy in excess of that 
permitted by law. He was unable to account satis- 
factorily for the possession of the excess quantity. 
He was, therefore, prosecuted under ss. 43 and 47 
of the Bombay Abkari Act (y of 1878) and convicted 
under both sections. Meld that the conviction under 
B. 43 was bad. In the absence of any evidence 
to show that the accused had "manufactured the toddy, 
or been in possession of a still, or had transported 
toddy fi-om one place to another, no presumption 
could be drawn, under s. S3, of any offence described 
in s. 43. The only presumption arising from posses- 
sion not properly accounted for was that the posses- 
sion was illegal, and the accused could only be convic- 
ted under s. 47 of the Act. Quben-Bmpeebs v. 
Bpeasiji Khaesedji . I. L. E„ 14 Bom., 83 

; — ; — AbJeari — Posses- 
sion of distilling materials. — Mere -possession, with- 
out a license, of utensils for distilling liquor is not 
an offence punishable under s. 43 of the Abkari 
Act (Bombay), V of 1878. It is only in cases 


BOMBAY ABKAEI ACT ("y OE 187S> 

— continued. 

where such possession is not satisfactorily, accounted 
for that, under g. 53, it is to be presumed, until the 
conti-ary is- proved, that a person in possession of such 
utensils has committed an offence under s, 43. Queen- 
Empeess V. Pestanji Baejobji 

[I. L. E., 9 Bom., 456 

4. Uloxoa flowers, 

Possession of— Liability of seller of the flowers 
where purchaser maJees illicit use by distilliny 
liquor therefrom — Burden of proof. — Mere possession 
of mowa flowers does not constitute an offence under 
a. 43 of the Abkari Act V of 1878, unless such posses- 
sion is made out by the prosecution to have been for 
the purposes of distilling liquor therefrom. Nor is a 
seller of these flowers criminally responsible for any 
illicit use of them after they have passed from his- 
control. In eb the petition op Ldiha Koya 

(T. li. E., 9 Bom,, 556 

s. 45. 

See CONTEACT Act, S. 23— IliLEGAE CON-^ 
TBACT — GBNEEAIiIiY. 

[I. Ii. E,, 12 Bom., 422 

1, — and S. 63 — Servants of 

a holder of a license. Liability of. — Under s. 45 (c) 
of the Bombay Abkari Act (V of 1878), the servants 
of the bolder of a license granted under the Act cannot 
bo made liable for a breach of the conditions of the 
license. Though under s. 53 of the Act the holder 
of a license under the Act is responsible, as well as the 
person there described as “ the actual offender,” for 
any offence committed by any person in his employ 
or*aoting on his behalf under ss. 43, 44, 45, or 46 a» 
if he had himself committed the offence, unless 
he shall establish that all due and reasonable precau- 
tions were exercised by him to prevent the comr 
mission of such offence, yet s. 45 does not make “ the 
actual offender,” if he be the servant of a licensee, 
punishable, unless be is himself the holder of a license 
granted under the Act. Queen-Empbess v. Eah- 
CHANDEA Matabin . . I. Ii. E., 15 Bom,, 45 

2. — ■ Omission to Jceep the mini- 

mum quantity of liquor according to the terms of 
license, not an offence under the Act. — "Where the 
accuseA who was a licensed liquor contractor, omitted 
to keep in his shop the minimum quantity of liquor 
required by the terms of his license, — Held that the 
omission of the accused did not come within the 
meaning of s. 45, cl. (c), of the Bombay Abkari Act 
(V" of 1878). QHEBN-EiiPEEas V. Gobind 

p. L. E., 16 Bom,, 669 

s. 65 — Construction of Statutes — 

« Qr“ read “ nor’' — Order of confiscation. — S. 55 
of the Bombay Abkari Act (V of 1878) provides that 
" no order of confiscation shall be made until the 
expiration of one month from the date of seizing the 
things intended to be confiscated or without hearing 
any person who claims a right thereto, and the evi- 
dence, if any, which he produces in support of his 
claim.” Certaiu casks of vinegar belonging to the 
plaintiffs were seized by the Collector of Bombay on 
the 5th November 1891, and an order of confiscation 
was made on the 17th November 1891. The order 
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leiiure. FatiHi MmsKJi Pckjaji r. Secbeiam 
or Stat 2 roQ Iitdu • 1> Xi< B.* 17 Bonui 181 


BOMBAY ACT— 1862-V. 

See AmcnuxsT — SuBJscta oi Aitacq- 
Mzinc— BcxLDivaa xxd Horax lUn- 
Biax.3 . . L lb B.( B3 Bom., 363 

[I. Ib B.. 21 BotzL. 688 


lioaa of bhac*. Vuxbilu f. SAOikBaii 

[L Ib B, 1 Bom., 225 



Act could nut b« allcnaicd mpart or icpmtcly from 
th« bbag or tome recognitcd labdiTuioa tLcreoZ. 
PEiaJtras OjkTiy v. JaitiusEis Bhiotax 

[1 Bom., A. C., 40 

4. - — ■' ' — ■ - AJi'iMafiemt>fleee 

tia* tie tcloir «/ <* IXag—Potcfr ^ Collector to 
Jeelaro itxA otieoatiem toidSntt to kart tie df 
cldroiioM irt ortir.— la ISCO, prior to Uia cuiun^ 
Into forca of tbe DoiaUy BhapUri Act, V of 1SC3, 
ir, m rtcogolicd Mdcr of a blu; la tbe Broacb 


BOMBAY ACT— 1833— 

dutrict, diridcd it eqaallj omosg liia four loni, 

B, C, and D, who imme^tely entered into powca* 



portoca vbo may front time to time b« ownen c f tha 
bliag. 6. 3 of tba Act doca net bar the n;:bt of an; 
pmoa prt jadteially aSreUd by any Ulrg^ aalo froa 
auin;( t(f act aalda tba lalc. Poor bntbera owned a 
bliag in coinmco. In 1'71 tba n^bt, title, and Intcrcat 
of three of tho brothert la the bba;; waa a.id la cX(« 
enUoa of dfcreca againtt thcni. The defendants were 
theautUon'purchaacrt. They were ptit la jiist poa- 
acaaioa of the whole bhag. In 1S7S the plaiatiif pur> 
thased the whole bhag frea the fourbrvtlcrs, and 
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BOMBAY ACH-lSQZ-V-coiUiuucd. 

fid J ainsiiit in 1883 to oust tho fiefeailauts, and to 
obtain possession) ulleginf' tbat tUo defendants’ pur* 
chiiBO of a portion of tlio bhag was illegal and invalid 
\nuli)r 8. 1 of tlio Bombay Bhagdari Act (V of 18C2). 
The suit was dismissed on tho ground that, though the 
defendanfs’ purchase was illegal under the Act, the 
plaiutiiT had no right to oust the defendants imtil tho 
Collector had taken action, under a. 2 of tho Act, to 
set aside the dofcntlauts’ purchase. ITcld, reversing 
tho decision of the lower Court, that tho suit was net 
barred by s. 3 of tho Bombay Bhagdari Act (V of 
16C2). Held, also, that the defendants’ purchase of 
unascertained shares in tho undivided bhag was not 
opposed to a. I of tho Act. Bii Kotaubai b.Bhag- 
tan IcnnAB.ui . . I. L. E„ 13 Bom., 203 

1, ^ gg_ 2 ^ and 3 — San mortgage — 

Jihagdari and iiarvadari tenures — 2fortgago hejore 
passing of the Act — ^Execution of decree — Opera- 
tion of Act, — The plaintiff in 187-i sued on a san 
moi-tgage, ditcd 15th November 1861, — i.s., five 
jponths before the passing of Bombay Act V of 1862, 
— to recover a sum of money by sale of tho mort- 
gaged property, which fonned part of a bhag in a 
bhagdari village, which bhag tho defendant had pur- 
chased at a Court’s sale subsequent to tho date of the 
mortgage. Held (assumiug a. 1 of tho Act to apply) 
that it does not bar the right of action ; that, there* 
fore, a Civil Court would bo bound to make a decree, 
cveu though it might anticipate that s. 1 of tho Act 
would stand iu tho way of tho c-vccution of that 
decree. Semble — That, after a decree has been passed 
against a portion of a bhag, tho Collector might 
recognize such portion as a division of tho bhag, if 
sissured that justice required that tho decree should 
bo e-tecutod. Held, fiuthcr, tliat no retrospective 
operation can be given to s, 1 of the Act, so as 
projudicially to affect existing rights. Tho words 
f‘ attachment or sale by tho process of any Civil 
Court,” used therein, wero intended to prevent attach- 
ment and sale under simple money- decrees, and not 
to prevent tho sale of mortgaged property in satis- 
faction of a valid mortgage. Bancddddas DprAnoAS 
i-.BahchoddasNanabhai . I.J».K.,lBQm.,681 

2. Sale of uurecog- 

oiized portion of bhag — Application bg Collector to 
set it aside — Limitation Acts, IX of 1871 and XV 
of 1877, sell. II, art, 178, — No law of limitation 
applies to proceedings taken by a Collector, imder 
Bombay Act y of 1862. Tho wor^ iu tho first sec- 
tion of that Act, “ no portion of a bhag, etc., shall bo 
liable to seizure, sequestration, attachment, or sale 
by the process of any Cml Court,” mean tlmt no 
portion of a bhag ghall be seized, sequestered, attached, 
or sold by tho process of any Civil Court, and any such 
seizure, sequestration, attachment, or sale is thereby 
rendered absolutely illegal and void. S. 3 of the Act 
has no bearing on sales by order of a Civil Coijft, but 
is intended to apply to unlawful sales and alienations 
of portions of bhags made out of Court, or by private 
individuals. It is under s. 2 that the Collector is 
authorized and bound to niove in order to get tho 
process of a Civil Court set aside or quashed. Cot- 
IipCTOE OF Beoaoh V . Desai Eaghukath ' 

tl. L. E., 7 Bom., 548 


BOMBAY ACT-18Q2~V-conchdedi 

S. 2 — Sale of a portion of a bhag in 

execution of a decree— Process for sale — Collectors 
right to get the process quashed. — ^The appellant was 
the mortgagee of a portion of a bhag under a mort* 
gage dated 1880, and in a suit brought upon the 
mortgage obtained a decree for sale of the mort» 
gaged property. An attachment was issued, and au 
order for sale was made. Thereupon the Collector 
applied, under s. 2 of Bombay Act V of 1862, to 
set aside the attachment and order for sale. Held 
that the mortgage of a portion of a bhag was unlaw* 
ful under s. 3 of the Act, and a process having 
been issued for the sale of such portion, tho Collec* 
tor was entitled to have it quashed. Hanchoddas 
Hoyaldas v. Hanchoddas Nanabhai, I. L. H., 1 
Bom., 581, distinguished. Nabbhebaji o. Cobeec* 
TOR OF Broach . . I. Ii. E., 22 Bom., 737 


3. 3. 


See MobtOAoe — Constrbctios of aiOBT? 

OAOB3 . . I. L. E„ 18 Bom., 283 

See Possession — Adtebsb Possession. 

" [I. L. E., 23 Bom., 710 

1. Bhagdari and nareadar-i ■ 

tenures. Sale of unrecognized portion of— Civil 
Procedure Code, 1850, s. 213 — Undivided share, 
Sale o^— Partition, — The sale of a portion of a bhag or 
share in a bhagdari or narvadari vUlage, other than a 
recognized subdivision of such bhag or share, or of 
a building site appurtenant to it, is illegal under 
s. 3 of Bombay Act V of 1802 ; and a judgment* 
creditor cannot, iu execution of his decree, evade the 
law by describing his debtor’s separate portion in a 
bhag as his “ right, title, and interest iu the whole 
bhag for, under s. 213 of the Code of Civil Prot 
cedure, tho creditor is hound to specify the debtor’s 
share or interest to the best of his belief, or so far as ha 
has been able to ascertain the same. Queere — If the 
sale of an undivided share in a bhag be lawful, but 
even if it be, tho purchaser cannot insist upon tho 
possession of any particular portion of the bhag, as 
representing the share of his debtor. All he can do 
is to sue for partition. But quaere if such partition 
could bo made, Aebesib Nasaetanji v. Muse 
Natha AinJi . . I. Ii. E., 1 Bom., 601 


2- Bhagdari tenure — Undivi- 

ded share of a bhag. Alienation of. — ^The alienation 
of au undivided portion of a bhag, or share in the 
bhag, to a person who is not a bhagdar, is void under 
s. 3 of Bombay Act V of 1S62, Biedwood, Ji, 
dissented. Paesnoxah Bhaishankae c. Hiea 
Pabag . , • I. Ij. E., 15 Bom., 17^ 


BOMBAY ACT— 1862— VI (TalukBdari 

Act). 

See Land Eeventte 12 Bom., Ap., 276 

See Service Tenure. 

[I, L. E., 1 Bopi., 586 

Operation of Act— Bight of aliena- 
tion in Ahmedabad Zillah, -^Tho Bombay Talukli': 
dari Act (Bombay Act VI of 1862) did not affect 
talukhdari villages, the right, title, and interest of 
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BOMBAY ACT— 1882 — VI (Talukhdarl 
Act)— 


BOMBAY ACT— 1882 — VI (Talakhdari 

Act)~<onclHied. 


TOB 07 AnU£DBB)>l> t. SlUlUJll BzCS»B1>1S 

[9 Bom.> 206 


the Ululchdui cit&tc at the end ot the period of 
nanagemeDt ] when tho estate «a* to be restored to 
the Qulch^ free of Incumbrance, cxcepUog the 
Govmraent roTcnne. Ifdebtiamoniiicdto more than 


• 1 I • _ ' . . 

to make both guardian and ward pcrecnalljr liable in 
this rcai>cct. and alio chained the liability upon other 
parti of tho talukhdarl estate. The infant attained 
majority and the citato waa then placed under 
ma^gement wltblu Act VI of 1SC2. DurloK the 
periud of management tho Ooremment cUluiea and 


management. w'aonSLA BAJSavJl r. MatLirptx 
[L B., II Bora., 681 ; XL. 141 . A.. 68 



' 'll.- . . 

the Talukhdarl btUlcment OiSrer are n>t enfcrreable 
against landed estates. Ula peramal Via^Hy fortbe 
same n-maiQi nnatfeeted by the Act. Thia persoml 
luhihty fumuhis a lutEclcnt ccoiideratiun fc^ • 
•ubsoinent obligatlnn, lo ai to Und the Zamlcd 
cefates by a contract made aJJer the period of the 
management by the Talnkhiuri OtBrrr Lad rxplrcd, 
Vrrjn and after the expiration of that penid. the 
filakhdarbeccmra, nndrraSO.thcabs'lute proprietor 


bondf, passed partly in renewal of old bonds and 
partly in considcratum of old debts contracted dnnng 
the period of tho manazement.— i/e/d tliat the 
raaiigage-bondi created valid and binding enenm* 
bmnees upon the citate. Boo JmaTBoar. Sita 
KaoAs Valib Kaxji . I. L. B., 11 Bom., 78 

1863-n. 

Set Sebticz TssniBB. 

16 Bom., 13 . 

Stt Setixxuest— E rfset ot Ssttiemest. 

[1 Bom., 171 

. S. 8 , cL ( 2 )— A’ba'reeoyai* 


aiKteability of landi when raised between Go>mi> 
ment and a claimant of exemption. It is not open to a 
party to rely upon a proTuioD of which Government 
only is entiued to take advantage. VAStruET Avurt 
V, lUUXSUSDUA An> SntTBSXt Na&stsv 

[L L. B., 2 Bott., 629 

' - t. 6, cl. f3), 

Stt EspowtuBt I. L. B., 6 Bom., 383 
See UiKhV Lavr— EKSowUBre— Auis- 
Atioy or CrpowBP Psoeebtt. 

[I. L. B., 10 Bom., 34 

m. 

Sre DtSTBlCT JpSOE, JmiSPICTIOX or. 

(|6 Bom., A, C., 28 
See JrBisorcTjoM or Cirjt Court— B ent 
ABO llETZXUK SUIIS— BOMBAT. 

. [11 Bom., 30 

VI. 

See MaSteb ABO SertABt. 

[LL.Il.,7Bom., UO 

-VH. 

6Ve BoiuAT Semusr SeniEUEBT Acr 

IX. 

See Aritu. IB CstuiBAL Casei— A cre— 
BmiBAr CoiTox Fbalds Act. 

[3 Bom., Cr., 12 

iS'ee Caieb cbdeb Cottox Fbacos Act. 

Sre MiotiTSATE, Jckisoictiob or— bra- 
ciAZ. Acts— U oKBAT Act IX or l&cs- 
(3 Bom., Cr., 13 

1684-IV. 

Mauomeoab IiAtr-ExDOwitErT. 

[L L. H., 18 Bosi, 
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BOMBAY AC'S}— continued!. 

^1834— V. 

See ilAMIATDAES’ CotlltTa ACT, 16G-i. 

1866-1. 

See BoiniAY Suktet ato Sextekueht 
Act, 1805. 

_____ n. 

See BoitBAV MnwciTAi. Act, II o? 18G5. 

_____ m. 

See CosxBACT — IF aoeeibo Conteact. 

[12 Bom., 51 
1. li, Il..9Bom.. 358 
I.Ii. R., 22 Bom., 899 

See Etipeece— Pakoe Evxde.vob— Vaev- 
IEG OB COATEAPICTlNa IVeITTEK 
IbSTBUSIEKT3. 

p. L. R-, 12 Bom., 686 

See PKOiaasOEV Note. 

[8 Bom., A. C., 131 
I. Tj, B., 22 Bom., 899 

Operation of Act — Con- 

tract Act (IdSS of 1S72J . — Bombay Act III of 1865 
is still in force, aud bas not been repealed by the 
Contract Act. Dapabhai v. fakhmichand, 1. L, R., 
9 Rom., 339, followed PeBosha Cctesetji c. 
Maseeji DossABHor I. L, R., 22 Bom., 890 

. — rv. 

See StmsiSTESCB AfoyET. 

[5 Bom., A, C.,84 

1888-n. 

See JtjBisDiCTioy OF Cinz Coeet. 

■ . [6 Bom., A. a, 72 

— m. 

See Cases ekdee GAirBEUfo. 

— 8 . 1, cl. (2) — Act, InterprC’ 

fation of— Three miles. — Held that the words " three 
miles ” in Bombay Act III of 18G6, s. 1, el. 2, 
must be construed as three miles measured in a straight 
line along the horizontal plane, that being the 
most convenient meaning of the words, and the 
most capable of being ascertained. Eeo. v. Bbikoba 
VmoBA .... 4 Bom., Cr., 9 

YM. 

See Enwv Law— Debts. 

[2 Bom., 04 : 2ad Ed , 81 
10 Bom., 381 
I, Ij, R., 8 Bom., 220 

— VIIL 

See JiAGISTEATE, jEBISDICTIOy OF — SpE- 
ciAE Acts — B oiiaAY Act VIII of 1866. 

[I. I,. R., 4 Bom., 167 

— ~ X, a, 1, cL (7). 

See AIagistkate, Jeeisdictiok of — Sfe* 
ciAE Acts— Bombay Act V of 1879. 

[I. L. E., 8 Bom., 591 


BOMBAY ACT — continued, 

^1860-Xn. 

See JcEisDrcTioy of CnnrryAE CoEEr— 
EoBCfFEAU Bnmsu Sudsects. 

[I. Ii, R, 12 Bom., 661 

: ^1887-III~{Military Canton^ 

monts). 

See CA>'Toy3rEAT Act (Bombay Act III 
OF 18G7>. 

lY. 

See Bombay JIusicifap Act II of 1865. 

[9 Bom., 2ir 

See Kiout of Sorr — JluKicrpAi. Offi- 
ces, Sons AOAiysT. 

[6 Bom,, O, C., 146 

YU, 

See Bombay Disthict Police Act. 

^ YIIX. 

See Bombay Vhbaqe Police Act. 

ises-XY. 

See Bombay Sdbyey ajo) Settlemext 
Act jVMByDMEST Act, 

1869— m. 

See Bombay Local Pcitds Act, ISS^, 

^xtf. 

See Bombay Civil Coubts Act, 

1872— m. 

See Bombay Mcmicifab Act, 1872, 

^1873—1. 

See Bombay Post Tbust Act, 1873i 

VI. 

See Bombay Disteicx Mbkccifal Act, 

1874—1. 

See Bombay Tbamways Act. 

HI. 

See Cases bitdeh Hebeditaey Offices 
Act (Bombay), 

1875-in.; 

See Bombay Tolls Act. 

1876-1. 

See Bombay Village Police Act Awbed- 
MEKT Act, 

n. 

See Lakd BEVElfBE. 

p. I,. E,, 9 Bom., 483 

III. 

See Mamlatbaes’ Cocets Act. 
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EOMBAY ACT— coM/u*rf. 

1878— IV. 

See BOiiBAT McKiciriL Act. 

V. 

See BCiTSiT Avxisz Act, 

1870— V (Land Heveniu), 

See BousiT Liys Uetzsce Act 

VX 

See Bombat Poht Tacsi Act. 

VIL 

See Bombay Isbioaiios Act. 

1880-1. 

See Kmoti Settbeueht Act. 

1881— V. * 

See Bombay Tolls Act .^mekdmbmt Act. 

1884-11. 

See Bombay Disibict Kcaiciyal Act, 


BOMBAY CIVIL COUBTS ACT (SXV OP 
1896} — conlinved. 

See Cases mrosB Sbbobsisatb JcnaE, 
JOBISDICTIOX or. 

See Valuatios or Suit— Spits. 

[L L.B..12 Bom,, 075 

■ — 8S. 0 and 10. 

See Uian Copet, JpaisBicnoM or— 
Bombay— Civil. 

[L L. B., 80 Bom., 480 


— 188a-nL 

See Bombay Oevebal Curssr Act. 

See Hebeditabt Orricis ActAmsbpmsbt 


for dupoul. A8SI3TA5T CoLLEcroB or Pbabt 

Basseis c. Abbesib Fsamjt 

[L L. B., 16 Bom., S77 


-1887-IV. 


See Oamoubo (BomsaT Act IV or 

1888 -m. 

See Bombat Mcktciyal Act, 188S. 

VL 


1837)- 


See Qpjabat Talceupabs Act. 

1800-L 

£<«Oambuxo . I, L.II., 10 Bom., 283 
[t.I,.R.,17 Bom., 184 


IL 

See Bombay Salt Act. 

IV. 

See Bombay Distbici Foucb .\ct. 


BOMBAY CIVIL COUBTS ACT (XTV 
OP 1680). 


See Cases tesxb Afteal— Bombay Acts 
—Bombat Citu, Copsts Act. 

[L L. IL, 13 Bom., 070 


See DiSTXiCT JpbOB. Jmispicnox or. 

[I. I,. B., 0 Bom.. 06 
0 Bom., A. CL 100 
L L. a. 14 Bom., 037 
L L. n., 16 Bom.. 107 


fr«ESECCTIOY or DLCBEE— TBASSrEB or 
Decbee toe ExECCTior, na 

[0Bom..U3 


See VAiPAnoE op BnT— Seits. 

tl. L. B., 1 Bom., 688, 643 

B. 26. 

See JirsisPicTtoE— QCBsnor or Irsii. 
PicnoE— W boeo Exebcise or Jcbib- 
&ICTIOM . . L L. B., 8 Bom., 31 

See VALPAiioa or SriT— Sena 

[L Ifa a. 8 Bom., 31 

8.20. 

See Valpatios or Sen— ArriALS. 

CL L. a, 20 Bom., 205 
L L. B., 23 Bom., 003 

8. 37— Porrr "ie iear" appeaU 

—Foaer to Hear quethoM ^/im/alaci*— Procli^e,— 
IVImts a District Judge aJniite ad spjxsl filed l>e> 
yuDtl time, sad tbe sppesl it referred for 
to s SulMrdmste Judge leith eppeUste power*, 
tbe Subordlusto Judge bs* tbe power to cuttUrr 
whether tbo deUy ia pretcntlog tbe appeal u *uifi. 
cicotly accuuuted for. Tbe power “to bear'* an 
appeal ooafnred by a 27 of tbe B.mbay (bril (^rta 
Act (XIV of 1&C9) bclnde* alto tbe power to bear 
any qudtlon a* to limitatinn relating tbervto. JlcLSA 
Amao r. HaisiuiAii Qayesu Godbolb 

CL L. a, 14 Bom.. 604 

— ^8. 3a 

See Civil Fxocopbb Code. b. 421. 

CL a a, 2aBom., eo7 

See CoLLECTOB. 

[I. a a, 1 Bom., 318, 028 
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BOMBAY CIVIL COXmTS ACT (XIV 03? 
188G) —cone I tided. 

Sea ilAMlATDAn. J OniS»ICTtO>f 01 '. 

tl. L. B., 23 Bom., 761 

— - Jlomhiiy Ilcceiiiia Jurisdiction 

Act (X oj' 1S76J, 4. io — Ouanlian under Atinor’e 
Act, A'A ()/' JS&l — Officer of Qacernment , — The 
Niizii’ of n Civil Court, who is uppuinted j»u.irdl;iti of 
tho cstjito of ji minor mulcr Act XX of ISW, is not 
ail ojliciT of (lovcnimcnt within tho incaninf; of s. 33 
of Act XIV of 1SC9 as nracrnktl by s. 16 of Act 
X of 1878. An ofliccr of Government, iu onlcr to 
come within thosu cniictincnts, mutt ho a party to a 
suit iu his oHicial c.ap»city. JfOirAX ISWAU e. 
IlAKD IltrrA . . . I. L. B., 4 Bom., 038 

BOMBAY BISTBICT MUNICIPAL ACT 
(XXVI OP 1850), 

See CohTntrx av ComiT— P kn.u. Code. 

8. 171 . . .5 Bom., Cr.. 33 

See Coxviciios . . 5 Bom,, Cr., 103 

See PjyE , . .7 Bom., Cr., 65 

See JfAOISTHATE, JmiTSDlCTIOX 0?— SPE- 
CIAL Acts— Act XXVI or 1850. 

(3 Bom., Cr., 36 
5 Bom,, Cr„ 10 
8 Bom., Cr., 12, 30 

See Xois.tL'CE— MiscELLASEOca Cases. 

[1 Agra, Cr., 84 

Sea I'enal Cods, s. 183. 

[5 Bom,, Cr„ 33 

See PoBtiO SKttVANT 4 Bom., A. C., 03 
[6 Bom., Cr., 33 

See Kianr or Sorr— iyicyicir.vL Otticbb, 
Suits against . 7 Bom,, A. C., 33 

p. L. E,, 22 Bom., 384 

See llOlHS JtADE UNDEB ACTS. 

[8 Bom., Cr., 39 


BOMBAY DISTKICT MUNICIPAL ACT 

(VI OP 1873). 

See CoLLECTOB . I. L. B., 1 Bom., 628 

1 3 . 2~Flace, Beftnilion of—Ota of 

a ^oKic.— The word “placp,” as defined in a, 3 
of Bombay Act VI of 1873, does not include a house, 
or Ota of a house. IN EE the rEtmON or Paba 
Khoji . , . , I. L. B., 9 Bom., 272 

2, and S. 17 — Street — Court 

— Puhlic right of tcag — llemoval of erection . — ^The 
plaintiff was the owner of two houses and mortgagee 
of a third house out of a set of six which surrounded 
an open court in tho town of Dhaudhuka, and which, 
including the court, originally belonged to a single 
individual. The plaintiff built an “ ota, ” or verandah, 
and put up a wooden bench in front of his house, 
which the municipality of the town ordered to bo 
removed. l»,a suit by tho plaintiff to have this order 
set aside, the District Court found that the occupant 
of each house had the right of way across the court. 


BOMBAY DISTKICT MUNICIPAL ACT 
(VI OP 1873) —continued. 

[ which was used as tho means of access to the houses 
wliicli surrounded it by persona having business with 
tlie house-holders. Jleld that such limited access by 
tho puhlic was not sutlicieiit to show that the court 
ceased to be private property, and was converted into 
,a "street-” vesting in the municipality within tho 
meaning of s.s, 3 and 17 of Bombay District Yunicipai 
Act, yi of 1873 ; and that the municipality bad not 
any right _ to_ interfere with the plaintiff’s erection, 
whatever liability he might have incurred to an action 
by any of tlie other house-holders who occupied the 
court. Kaledas c. MuNicn’.VLiTy os Dxlinthiuka 
p. L, B., 6 Bom., 686 

1. 3 , 11, cl. (1) — Xotice of meeting, 

Omission iogice — Faliditg of resolution passed.~ 
Tho provisions of s, 11, cl. (1), as to. notice of meeting, 
are not directory, but obligatory ; and notice to all tM 
commissioners of the meeting, being a material part 
of the maehinery provided by the Act for imposing a 
legal tax, was a coiulitiou precedent to the validity of 
tliat tax, Conscipiently, where a resolution was como 
to without coiifomiing to those provisions, it was held 
to bo not legol, and, whether sanctioned or not by the 
Government,- it always retained its inherent defect. 
Josiu Kaliuas Sbvakbam r. Dakob Town Yuki- 
cu'.u.iTi' . . , I. L, B., 7 Bom,, 399 

2. Somlag Municipal Act 

(Bomhag Act II of 1884), s. 57 — Liabililg to pag 
taxes — JIalalkhore tax — Water tax — Notice by 
municipality — Burden of proof— B resumption — 
JBcidence Act, I of 1642, s. 117, ill. (c). — A defen- 
dant who, in answer to a claim for arrears of taxes by 
a Bombay district municipality, alleges that the taxes 
were illegal (1) because no notice had been given him 
under s. 57 of Bombay Act II of iSS-i j (2) because 
no notice liad been issued by the municipality to tho 
commissioners under s. 11 of Bombay Act VI of 1873, 
must prove the defence ; and, in the absence of such 
proof, the Court will presume that the municipality 
has used the regular procedure, and that the common 
course of business iias been followed iu the particular 
cases. The liability to pay tho balalkhorc tax does 
not arise until after notice has been given under s. 67 
of tho j\ct (Bombay Act II of 1884). Yunicibaiitx 
OP SnoEATUE V. SaoLiEUB Spinning and IVEATiNa 
CoAiPANT . . I, L. B., 20 Bom., 732 

3. 14. 

See Eight op Suit— Municipal Oppi- 
cEBs, Suits against. 

p. L, B., 22 Bom., 384 

1. — 3 . 17 — Public street — Bombay 

Municipal Act (Bombay Act III of 1888), s. 3.— 
In a suit brought by the plaintiff against the muui- 
cipality of Alimedabad, tho question was whether a 
certain street was a public street within the contem- 
plation of tho Bombay District Municipal Act (Bom- 
bay Act VI of 1873). The District Judge, on the 
evidence and having regard especially to the fact that 
tho street in question was protected by a gate closed 
at night by a polia, or watchman, who lived over the 
gate, and was under the control of, and paid by, the 
owners of the houses in. the street, — Selel that there 
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BOMBAY DISTRICT MDNICIPAI. ACT 
(VI OP 1873)-— con/iRufif. 


d&at, tlie liiKU Coart rcfaRol to interfere with tlie 
decision of tbo lower Conrt. In the fthsmeeotft 
dchnition of & pablic street in the Bombay Dutnet 
Sluniripsl Act, the High Court rcfnicd to apply 
the definition contained in the City of Bombay 
Mnnidpal Act (Bombay Act III of 18b3). Aiimzd* 
mas McMarauTT r. MAroiai. Uobsatr 

[1. li. B., 20 Bom., 14a 
2. and e. 35~S(rtee— 


indudri not merely the surface of the ground, but so 
ranch abo^cand below it oi is requisite or appropriate 


ity to retablish hU right to bnild the proposed bol* 
cony. Jltld that, so far as the coCnnui of space 


to go to and fro. He applied to tb« local mould* 
jiolity for perralssion to bnild in the tnanocr bo 
proposed. The municipality forbade the work, on 
the ground that it was hkdy to interfere with tbe 
arccM of lii:ht and air to (he neighboonag houses. 
The plaintilt tbcreupCD sued the munici^ity to 
establish his right to build tbe pioprtcd structure. 
It was contended for the pldntiS that themunici* 


' ^UII.,13Bom.,4eO 
1. ———— B. 21— Xhsposaf If Qertnmtitt 
of oi/jttlioot to tar—JoriiJtrtiOn of Ctnf ComrU— 


BOMBAY DISTRICT MUNICIPAL ACT 
(VI OP 1873)— eonhaueif. 


of the Legislalnre was to take away that jnrisdiction. 
Josm Kaunas Ssrauiau r. Dacoa Towk Mnci* 
ciraUYr . . . L Xm B., 7 Bom., 889 

2. — ■ — Oeirti du/i'ei— JraposiVion 

of lot — jHialifauli’ objection* >CoHrt</rrd/>on 
bf tnonicipaltly and epision.-— The require* 
ments of d 3, s. SI of Bombay District Muni* 
cipal Act, VI of IS'3, which enacts that “any 
inhabitant of the mnnicipal district objecting to 
such tax, toll, or impost, nav, mtliin a fortnight 
from the date of the said notice, send his objection 
in writing to the uinniripahty, and the munieipallty 
sliali take such objection into eonsidcradon and 
report tbeir opinion tlicreon to the Qorernor in 
Council," is not satisfied by the Chairman of the 


that section for the legal iDpositiim of a tax 
Mo^icirauTt oy Pooaa r. hfonaxut 

[L L. B, 0 Boain 61 


3. 8, 21, els. (1) aad (2)— Bomloy 

Xhs/etr( Municifat Act ^ntendtnthf Act (Boenlaf 
Act II of IbUi), s. i7, c/. (7)i and*. 5S-rax 
impotti bf mssiri^ah/y.— In 1631 the innnici* 
polity of burat appointed a committee to revise the 
toiationof the city, propoiwg to reduce eome of the 
ciisting toacs and imprio others with a view 
otad) of obtaining a better watcrfupply for the city. 
A scheme of taxation drafted by tbe committee 
was saba^jncntly adopted by the wnmcipality, and 
it inrlnJed a new house and properly tax, Tito 
■Dunicipultty then issued a notice with regard to 
this lasVmQitionrd tax under tbe proTiiioos eif s. 21 
of Bombay Art VI of 1813 setting forth tbe parti- 
culars of the proposed tax and requiring objectiunt 
to be lodged within a furtniebt from tbe dote of the 
notice. A numbex of objections were receired 
which were laid on tlie table for tuenty^ne 
days for pcrnsol and consideroliua by the municipal 
Mnunisuonera At the end cf that time a 
special meeting of tbe Commissioners wxs held, 
at which it woe rerlred that tbe objeciMna were 
Inralid, and the scheme and tbe rakw with regard 
(4 the levying tX tbe tax were ferwor^ to Govern- 
ment and were sancUuned. The plaintiffe used f<r 
an injuRcUon rwtr aud eg tbe ttunicipalitv fr^ja 
lerying tbe tax, conlcniJig that it was iUtgiJ, ca 

the ground (I) that there wii no munidpahtr disir- 

ons of i»pi>*ing tbe_ tax for any cf tbe puriKmts 
allowed by tbe Act. inasmoch as tbe ccinjtii,i.s£rs 
who i««scd tbe rewIslKa to impose the tax did suX 
know for what parjese tbe tax was to be 
that tbe r<Sblnti.o tapnring tbe tax was 
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BOMBAY DISTRICT MUNICIPAL ACT 
I VI OP 1873)— confmtt«f. 


inbjoct to*^coutrol by the Court*. Pax» Paha* 
cnA2n> OisDnis r. Abuksasad MmnciXALiTT 

[L L. R., 23 Bom.. 230 
— — — B. 33— Pftry, potctr <(/ n*Hitipaltly 
lo ordfr to fcy otenci'^a^ovi* — 

not tmperatirt, hut ptrmttiire—XHtrtUtin of 
Court . — The term* of ». 36 of Bombey Act VI of 
1873 are not iispnatire In rcqalring » municipality 
to call on the omicr of a houio to bo3d a priry, bat 
are pCrmlMire, Icavui); it to the diamiioa of the 
municipality to determine when tho power conferred 
on them ihall be exrrciii.'d. Aecordin(cly> where the 
plaintiif complained t^t the defen^nt* had erected 


from the date of it* dwUi^ JifiB Sans r. 
Easib RinnciK . L L. R., 13 Bom., 034 ' 


the obitmctiooi were nlaced there lawfully or not. 
Tho only ihitinction wnieh the Act draw* U hetweeu 
obdruetioD* erected or placed before the Act came 


BOMBAY DISTRICT MUNICIPAL ACT 
(VT OP 1873) — conitnutd. 
a publie gutter. ' These planh* had been in eaittesee 
before the District Municipal Act came into opera* 
tiou at Thana. In Apnl 1897, the plank* were 
temporarily removed under the order* of the plague 
authentic*. The plane haiing ctaecd, the acented 
replaced the plani* la October 1897 without the 
pcrmisiion of the municipality. For thi* he was 
prcsccntod and fined under i. 43 of Bombay Act VI 
of 1S73. Held, reverting the conviction and sentence, 
that the rcSxing of the planks wo* not an " rrcctioD ” 
Within the meaning of *. 48 of the Act. SXLk 
Govato r. MnfinPiiixT op Tnisi 

[I. L. R., 23 Bom., 248 
Set ESBiir Ciuxois M(tteb r. Bakxb Bsbabi 
Pal . . iL L. R., 23 Calo., 160 

andMmricmb Copsca, Takjoeb r. ViSTAXaiBt 
Rsc . . L L. R., 21 Mad., 4 

B. B4—'‘0Jeiitxr«Uqu{d" — rtf/ou-iay 

iraite or dtrli/ teater to run on to publte farcer, — A 


“■ fl. L. S., 20 Bom., 83 



Papa Euoai . L L. R., 8 Born.. 272 

3. - — Sail of frUit »’■ 0 pr\[at$ 

tiop — Paver of t\e muntnpalxtie to pnetni eutk a 
eale~~Harket, Dr/ni(ion <>/.— Tho municipalitv oi 


]>eii^ioa should he awarded for their raDovaU A* 
to the latter, the municipality can remove them under 
a 43 even withoat giving aay ne>tice< The pnhlic 
have a right of Paning over the whole of a street if 
U is a publie street. It U not the practice of the 
Court to interfere with corporate bodies, unless they 
are manifestly abnsmg tbiir power. Abxcdabao 
MoxiarAurr v. Maxiul Upuatb 

[L L. R., 18 Bom., 313 
” B. 48— J?e-er#efiO0 of » ttntefun for' 
nerly etiiUmp not wiMia /Is r«e/ie«.— S, 4S of t^ 
Bombay DUtriet Municipal Act, 1873, refers to the 
crccKon of a thing for tbs first time, and not to there* 
rrtciioaof an ddstracture which had been tain duwa 
fcit a Umperary purpose only. The accueed waa the 
owner of a shop In a public street at Tbana. Tbe 
abop had planka attached to it in front, overhanging 


and Kutenced each of the accused to pay a fin* of 
1/^. The District Magistrate relying rn the ease of 
As ri Pain Sk<yt, f. Zn S.. 0 Bon., 1172, reversed the 
oonvietlon and sentence. Held that whallhe muni* 
ripality had anthemty to direvt under a Cd of 
(Bombay) Act VI of 1873 was tliat no place, ether 
tb«a the municipal market <ir other places licensed 
at markita. should be nstd by any body as a market ( 
but they had no aothrrity to issue a m^ification 
affecting ether placea wLirb might be used for aelling 
TCgetablra, etc., ctherwise than at a market ; that, inaa* 
much aa the uung of the shop by the accused was 
oonfiacd aunply to the ttHing of fruit, and not of 
**Tq:tlablta” in the poroUt ai-&K,it could not he 
affected by the prohibition KmtcmpIaUd by a C6 of 
tbe Act I that, if the pwlubiiion of the muniapaliSy 
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BOMBzVY DISTRICT MUNICIPAL ACT 
(VI OF 1873)-fuH(uiiie.^. 
was iiii'iiiit to .affect the piivato rights ol pcriXMis to 
use tlicir shops for aolliitg their own couimudities, 
tliat would amount to an excess of the authority cou- 
ferrctl by the District Afuiiieipal Act (IJomhay) VI of 
IS7U ; that the shop used by the accused fur the sale 
of their own Couimeditka was not a" market” within 
the meaning of s. Gd of IJambay Act VI of 1S73. 
Jtajfor 0 / Lomlon v. Zuii’, JO X. J. Q. Ji., 1-14, and 
Jlo^or 0 / Jhtnchesler v. Lyons, L, Ji., 3 Ch. J)., 3S7, 
follou-cd. The case of In re Pnhn Khoji, /. L, 11., 0 
Mom., 372, explained. Qukk.v-Emi'ul'SS r. ALvo.»y 
ll.ei!jix’.vx . . , I, L. II., 11 Bom., 108 

a. 73 — Poicer of (he niiiin’fi'paliVy 

lo sttppre.^s caste-Jimsts on the outbreak of cholera — 
Mcnmny of the tvor'ls ** lake such measure.^ as may 
be dcciiieJ necessary ” — I’eiial Code, s, 1 SS — Coa- 
siniclionof stalutes . — The City of Ahmcdahad being 
threatened with an outbreak of cholera, the president 
of the local munirlpallly, acting under s. 73 of 
Bombay Act VI of 1873, issued an order, in the fonn 
of a procharaation, prohibiting the holding of castc- 
fe:ists when over thirty persons Were to aasctnble. 
After the promulgation of this order, the accused gave 
a fciist in a private house to upwards of thirty people 
of his caste. He was thcrcvuvui convicted, under 
s. 183 of the Penal Code, for disobedience of an order 
duly promulgated by a public servant, and sentenced 
to pay a lino of B33. Jleld (reversing the convic- 
tion and sentence) tliat s. 73 of the Bombay District 
Municipal Act (VI of 1873) did not empower the | 
municipality to place an interdict on people meeting 
together to cat and drink in their own houses. 'I’ho 
words in the section, “ take such measures as may be 
deemed necessary to prevent, meet, or suppress tbo 
outbreak,” imply in themselves something actively 
to bo done by the municipality, rather tlnin any limi- 
tation to bo imposed on the private rights of the 
citizens in their relations of daily life. Special 
measures for the health of the town — such as sulphur 
fumigation, daily flusliiug of sewers, iusistance on 
good house sanitation, isolation of infected districts, 
and other similar steps to bo taken by the authorities 
themselves — fall naturally within the meaning of tiie 
terms of the section. The Court ought not to strain 
au Act in favour of an interference with private 
rights which is not justified by the primary sense of 
the language. Qubes-Exieuess v. Haeilai, 

[I. L. B., 14 Bom., 180 

1. B. 74 and ss. 36, 38 — Notice 

by municipality — Offence under Act. — Non-coinpli- 
ance with notices issued by the municipality under 
s, 36 or cl. 1 of 3 . 39 of the Bombay District 
Municipal Act, VI of 1373, is not an offence punish- 
able under the Act, as cl. 1 of s. 74 of th.at 
Act docs not apply to cither of those provisions. 
The latter danse applies only to the 2nd clause of 
s. 39. In se.Tekabam Vithae 

[I. L. B., 2 Bom,, 527 

2. and a. 33 — “External 

alteration” — Opening of a new doorway in a build- 
iny without notice to municipality. — Opening a new 
external door is an “ e.xternal alteration ” of the 
building in which the door is opened, and such act 


BOMBAY DISTRICT MUNICIPAL ACO? 

(VI OF lQlQ)~-cuntinued, 
done <vithout the notice to the muiiitipality, con* 
tvmplated hy 9 . 33 of Bomliay Act VI of 1873, 
is an (.ffiiice punishable under s. 74 of the s.imd 
Act. Seiiille — W’lierc such act does not cause any 
iuconvenifnee to any person, a .slight nominal fine 
is an adixpiatc punishment. QriiEN-Esa’JtEss r. 
t Gujkia . . . 1. L. R,, 9 Bom*, 568 

I s — 0 , S4. 

See Boxrn.\y Diaraicr Jln.vrciPAE Act, 
1881, 3. 40 . I. L. R., 18 Bom., 400 

See MAaisTKATE, JiTKianicxxoN dp— G iu<e- 
Juuismcno.v. 

p, L, R., 18 Bom,, 442 

1. — — — Nature of proceedinys taken 

under s. 84 for the recurcry of municipal taxes — 
Mayislratc's duty under the section. — A pre^ 
ceodiiig before a Magistrate for the recovery of 
nninicipal etsscs and taxes instituted under a, 81 of 
B.imbay Act VI of 1873 is a criminal prcsccution, 
and must be conducted in the maimer prescribed for 
summary trials under Ch. XXII of the Code of 
Criminal I'receilure (Act X of 1833). In such a 
proceeding a Magistnitu is not bound to order pay! 
ment of the full amount claimed by the munici- 
pality, but must satisfy Inmself as to the extent 
of the defaulter’s legal liability before passing any 
order against him. MuNioiPAiiTy op AmiEHAPAn 
c, JuAiNA Pu.vjA . . I. L. R., 17 Bom., 731 

2. Contract to collect a ta^ 

lecied hy a mnnicipalily — Sait for mOney due 
under such contract. — A person who had obtained ti, 
contract to collect a certain tax imposed by a district 
municipality, having failed to pay over the money 
due under the contract at the stipulated time, was 
convicted by a Magistrate under s. 84 of the Bombay 
District Municipal Act (Bombay Act VI of 1873) 
and ordered to pay it to thomuniciiiality with interest, 
and also to pay a fine and Court-fee charges. Neldi 
reversing the order, that the section did not apply. 
Ik he Jaotj Santbasi . I. L. R., 22 Bom., 709 

3. as amended by Bombay 

Act M of 1884 — Arrears of rent — Penalty in 
addition to arrears of rent. — S. 81 of the Bombay 
District Municipal Act (Bombay Act VI of 1873) 
allows penalties to be imposed in addition to arrears 
of cesses or taxes, but it docs not provide for the 
imposition of a penalty in addition to the arrears • 
of rent. Is be IIanqtJ . 1. L. R., 22 Bom., 708 

4. Taxation — Euty on goods 

imported within municipal limits — “Imported ” — 
Mcaniny of the word,— A rule of the Tbana Munk 
cipality provided for the levy of octroi duty on 
certain articles “ when imported within the Thana 
Municipal District.” Held that goods merely pa-s- 
ing through the municipal ^strict in the course of 
transit to Bombay were “imported” within the 
meaning of the rule, and were, therefore, liable to 
duty. In EE KAHixrtr Bhanji 

p. L, R., 22 Bom., 843 

5 — — Souse valuation far purposes 

of taxation — VaUiation made hy municipality 
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BOM33ATD1STBICT MUNICIPAI. ACJT 
tVI OF l873)-eoBhBi«d. 

— ^fa/ihfrate’* power to rerite tie ratuaiion.— 



BOMBAY DLSTBICT MUNICIPAI. ACT 
CVI OF 

Juia&ry ISSI. itnpcacluiig the l(g»Iity of (he tex. 
On tbdSn! of Jnue 18S1> ho paid the tax— iiamc1y> 
B2 — Ibr trbieli lie had hcoa ratctl, and on the _Cth ot 
Jaonary l6S3 be ncd for a rcfnnd <«f the said cum 
fttOD the mnnicipality. that the enit naa nut 

bmsght too lato to aatiafy the requiniDcnta of 
« 86 of the Act. MHicti the noticeiof the 2^tli of 
Jannary 1881 irai sent hy Y, he had no rasso of 
action against the muoinpality fur anything done ; 
so notice, Ihctelore, sneh as m contciaplatcd by 
e. 66, was ercr sent by E, and consequently there 
could be no final order on such notice from uhich 
the three months presenhed hy tW section «ould 
run. Quart — Whether a. 66 of the Bombay Act 
VI of 1873 applies to an action for money had 
and roccircA Josut Kiusas SeT^bah r. Daeob 
Tomt MoyiciTixtTT Z. la. 7 Bom., 898 


Qasautua . ' • !• X<. B., 23 446 

Ste 2donaB e. BoMio Towk JifotcmuiT 

CHi.IL, 24 Bom., 607 


See Bo«da* Diitbict llcKicrPii Act. 
ISS4. i. -13 I. L. B. 18 Bom , 18 


Ste LlMIiailojr Act. 1877, ». 14. 

[L L. B., 8 Bom., 628 


1. Seit affaiatt Huuteipa’ 

7i/y for donaset. — S. 96 of iLtnbay Act VI of 
1873 >• not applicable to snite in the natnro of 
actions of ejectment, but only to suits for damage*. 
JOOSBUAL V. hlCBlCITALIIT 0? AUMFDNiOiB 

It Ii. B., 8 Bom., 660 


cable to every rlaiu of a pecuniary character ansiD^ 
ont of the act* of mnniclpnl boAea or otficera, srho in 
Iho loud Jide (hsrhargo of their nubhe duticf may 
haro committed illegalities not justified by their 
power*. UiNCJios VaBAjnnir r. JlrMcrPiirrr 
or DiKoa . . L t. E., 8 Bom., 143 

BOMBAY DJSTBICT MUNICIPAL ACT 
<U OF 1884). 


See Ectsbi.vtesse:cc> or High Corar 
— Civa r*oc£»cs* Cone, e. 022. 

ft Ifc a., 21 Bom., 278 

a, 87. 

St* BousiT DiszucT MryjcrPii Act, 


Ouxemment, sanctioned Iho resolothmi on the Snd of 
Jnne 1S80. Nulice of the meeting of thelhlbof 
.tiarrh 18.^ wss not serred on three of the oun»siiSt~ 
sloncrs, tbey being absent at tho time ficm Dsber, 
and DO nulice s|>ecifying the bujuursi to he IraniactAi 
therein was {xistid up at the hntcheny as rcqmnii 
by *.11, cl. (1), of the Act. A’, a huueh.J^, 
scut a notice to the mnuicipality cs the 3f4h cf j 


[L L. a., 21 Bom., 630 

1. ■ $, PUiriet Jfuetei. 

yaf Jet (Soialey Jei TJ ef li7Z),e. SS~S*it 
oaututt R«aic,Dtf/i/y for r^eeio^xi . — The tnird* 
•* in tie case ti any such artaoi for dacnaze* ^ in 
«. 43 of the Babay D-Jirict Bss-VpaJ Act A.r.fr,.j- 
ment Act (B-mhar Art II cf 1&^) ficarir sic.^ •> ,, 
it was ConUsiglaud tiaJ tic* sight be acii ns tj 
another descnp&s to wiki xhs pc-cTiAi.oii j ji., 
former iwga/A he agp^eahle. Tie ttrri a 

Aw*aAcfryariam.aJy* tsoa tOTt<v-r.-r — , 
cccpesgn a £:z a wriszfsl v*-" A stos i 
ej«s=i»xs— zk« hose a irfcclt » rt^s' 
£x«s art Aaw cr iueaiJ'i,., ie Ak/*'— 

' ’ ’ *■ fci sia K — 
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BOMBAY DISTBICT MDJSTIOIPAIi ACT 
(II OB 1884) —coiiiittued. 

Municipal Act (Bombay Act VI of 1873), but being 
an “ action foi’ an act done,” that act, being the 
dispossession by the municipality with a view to 
being restored to possession, falls under the provi- 
sions of the flrst'paa-agraph of s. 48 of Bombay Act 
II of 1884. Nagtisha v . M'UKiorPAiiTT op Shola- 


2 TO . . . . I. li. B., 18 Bom., 19 

3. • Suit against mnnieipalitg 


for injunction — Notice of action, — A suit for an 
injunction to restrain a municipality from removing 
a certain building or construction is not an action 
‘‘ for anything done, or purporting to have been done, 
in pursuaneo of the Act ” witMn the meaning of 
s. 48 of Bombay Act II of 1884. Such a suit can, 
therefore, be brought without giving previous notice 
to the municipality. Patki Panaohand Gihbhab 
n. Ahuibdabad MraiciPAiiTr 

[I. li, B., 22 Bom., 230 

3, Bomlay Act VI of 1873, 

a. 86 — Vurchase from mortgagee hy municipality — 
Suit hy mortgagor to recover possession — Bject- 
meni — Limitation — Notice. — A mortgagee (defendant 
No. 1) refused to give up part of the mortgaged land 
when the mortgage was paid off in 1881. Ha 
remained in possession, and in 1888 he sold this land 
to the Atunicipality of Mahad (defendant No. 2). 
The_ mortgagor subsequently sued the municipality 
and its vendoj* to recover possession. The municipality 
contended that Abe suit was barred by limitation 
under s. 48 of the'SCistrict Municipal Act, 1884. 
Meld that the suit wasNsgt. barred by ■ 
section does not apply to acG^itlS^jl^Inent brought 
agamst a municipality. Such an action brought to 
try the title to land is not an action for anything done 
or purporting to be done iu pursuance of the Act. 
Nagusha v. Municipality of Sholapur, L L, S,., 18 
Mom., 19, distinguished. UASHiifATH Kbshav Joshi 
u. Gangabai . . I, L, B., 22 Bom., 283 

; Bjeetment suit against 

iminicipalify — Notice . — ^The plaintiff was the 
mamdar of the village of Dakor. He filed an eject- 
ment suit against the municipality of Dakor, 
alleging that the municipality had illegally and 
wrongfully encroached upon a portion of the Gomti 
Bake at Dakor hy laying the foundations of a 
building which they intended to erect for the purpose 
of a dliarmshala. The municipality pleaded (inter 
alid') that the suit was bad for want of notice of 
action under s. 48 of the Bombay District Municipal 
Act, 1884. Said (by a majority of tbe Puli Bench) 
that the provisions of s. 48 of Bombay Act II of 
1884 do not apply to actions for the possession of 
laud brought against a municipality. Per Pabsons, 

L • — The provisions of s. 48 apply only to actions 
for the -possession of laud whereof the plaintiff has 
been dispossessed by the municipality acting _ or 
purporting to act under some section of the Municipal 
Act, which empowers them to take possession of, or 
oust any one from, that land. Per EawADE, J. — S. _48 
does not generally apply to suits for the possession • 
of land, except iu those cases where the claim arises on 
account of some act or omission of the municipality 
when it acts in pursuance of its statutory powers, and i 


BOMBAY DISTBICT MDISriCIPAL ACT 

(II OB' 1884) — concluded, 

encroaches upon private, rights. Nagusha v. Mtini 
oipality of Sholapur, I, L, B., 18 Bom,, 19, over 
ruled. Mahouab Qamesh Tambekak v . Daeok 
MtrmciBAJiiTX . •. I. L. B., 22'Bom., 289 

5. 1 Suit for damages, posses- 

sion, and injuitotion — Notice of action, — ^In a suit 
brought against a municipality to recover possession 
of a piece of land taken by it, for damages for pulling 
down a wall on the land, and for an injunction , — MelB 
that, as regards damages, the suit came uuder s. 48 of 
the District Municipal, Act, 1884, but, as regards 
possession and injunction, notice of action was not ne- 
cessary under the section. SniBAiAiaiAPPA Naean- 
DAPPA V. GoEAK MTHICIPAMPT 

[1. Ii, B., 33 Bom., 605 

8, Suit for ■ specific per- 

formance of a contract or for damages for Ireach 
thereof. — S. 48 of the Bombay District Municipal 
Act, 1884, does not apply to a suit for the specific 
performance of a contract or for damages for breach 
thereof, MraiciPABiTr OP Paizptte v . Maeak 


Dbeab Sdet . . I. Ij. B., 32 Bom., 637 

7. Suit for an injunction to 


restrain municipality. — K suit was brought by the 
plaintiff against a municipality for an injunction to - 
restrain them from laying diTThS'^Jand. 

The lower Courts dismiei^'the suit for want a if , 
notice under s. 48 District Municipal Actd - 
1884. Beii-wrtlng the decree, that the suit was) 
uOi-A suur'tbr anything done in pursuance of the Act,\ 
but to prevent the municipality from doing what the \ 
plaintiff alleged to be an illegal act, and that s. 48 
did not apply. HAEr&Aii Eanchomab v, Himap 
Manbkchahd . , I. L. B., 22 Bom., 636 

— B. 40 — Bombay District Municipal 

Act (Bombay Act VI of 1873), s. 84 — Non-pay- 
ment of taxes — Penal Code (XLV of 1860), s. 40 — , 
Penalty — “Bine” — Imprisonment in default of 
payment of penalty, — There is no distinction 
betvreen the word “ penalty ” as used in Bombay 
District Municipal Act (Bombay Act VI of 1873) and 
the word " fine ” os used in s. 64 of the Penal Code 
(XLV of 1860). Imprisonment can, therefore, be 
awarded in default of any penalty inflicted under 
8. 84 of the Municipal Act. In be Laemia 

[I. L. B., 18 Bom., 400 

B, 57, 

See Boubae Disteicp MtoioipAd Act, 1873> 

8, 11 . . I. L. E., 20 Bom., 733 

BOMBAY DISTBICT POLICE ACT (VII 
OP 1867). 

See JUBIsmCTION OP CEIMraAI/ CoBBTS — 
Euhopban Beitisii Subjects. 

[7 Bom., Cr., 6 

B. 16. 

See Bombay Land Rbventje Act, ss. 153’ 

159 . . I. L. E., 16 Bom., 465 

See Bombay Eevenbe JoBssnicrtoK Aoc> 

S.4. . . I. L. B., 16 Bom., 455 
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BOMBAY DISTEICT POLICE ACT 

(Vn OP lSQl)-~<o»linusd, 

B. 23—Poliee’oJfi«er Uloio t%4 ramie 
of Itupector, Pmetr of, to prottcuta—Ctitmimal 
Proctdttro Code, 1^3, t. 493 . — The protUIuu of 
■. 23 of Bojnbey Act VII of 1867 h&re not beta 
(upeneded by «. 493 of the CrimlniLl Pneedaro Code 
(Act X of 1882). but are lUlI la Itate. Qczik*Eu* 
rsEsa r. noxnnapjk . L I*. B., 8 Bom , 634 
B. 27— ProA«ii/«oii of nviie im pri^ 
tale Aoute.—S. 27 of Bombay Act VII of 18C7 doe* 
not empower the police to prohibit the lue of mnue 
in private houtce. Be 9. r. Lrzattl Cniicoo 

[9 Bom., 163 


I BOMBAY DIBTBICT POLICE ACT 
I (VII OP 1837 )— coac/eded. 
the road, it could not be aaid to hare been coostmetej 
on the road. Li kb Vu mfinv n 

II.L. E., 23 Bom., 743 

— B.42. 

'S’ee LuoTino^ Act, 1S77, s. 14 (1859, s. U) 
[10 BonL ,204 

BOMBAY PISTBICT POLICE ACT (IV 
OP 1890 ). 

' 8, 47— of iAe polite to late 

free to a plate of polite anottaeol or 


time of public wxnhip, confer upon the poliM a 
power of regulating; tr^e and pnttlog a (top to 
DoUet in the oLlghbanrhood of placet of worthlp 
during the time of wonhip, but do not limit their 
general power* of keeping order at and within ail 
place* of public rcaort, templci>Jatrae. or the like, 
uhcnBceewary , Bto.e. BteiCJi OuKdiBaiK 
[7 Bom., Cr., 3 

8.3L 

See Skbtzxci— luPBttonfBn^IurBisos* 
uziTT m OBrautT or Furs. 

[0 Bom., Cr., 43 


[0 Bom , Cr., 100 


of a public rend. On the of a wedtUng be 

put bamboo* accoM the itreetfrom the topainiloweof 
coe hou*e into thetopwindoweof the other houte,an<l 
laid a covering of cloth over thebamboc*,tbnimatiog 
a canopy, or awning, over the itmU It waa at fueh 
a height thatnoolwtrucUonor Inoonroiuuce whatever 


the giDond to wliiehthc public wire admiU^ wa* 
fenced in by rope*, and Mldier* were »tatioued at 
interval* to prevent any ptnon* entering or leaving 
the cncloaure othemifo than through the Mtage* 
provided for the purprte. The Inil'cctor of Police, 
who waa preicnt on duty in that capacity, contrary to 
the regulation* pretenbed by the (tcwanl* of the 
race*, eroMcdorer tho fencing rope* into tbecneloture 
intte^ of going in by the regular entrance. TIu* 
wa* reported to the honorary acervtary of tho club, 
who had gcnciai charge of tho amngemcBta Be arat 
for the inipcelor. aaA after an interview with bun, 


merely racortiog him ouUid^ Ue thcreuiwn, under 
I a. 353 of the Penal Code, charged tho ucretary of 
I the club wilh uring erlminal force to a publio aerrant 
I in the cicrcue of hi* duty, dltld that the offence 
had been oommilted. Under a. 47 of the Bombay 
Pohee Act, 1890, the police bad a right of fne 
acccia to the racc-courM. QuEBB'Earmsaa r. Boas 
[LL.E..23Bom.. 743 
L ■ B. 48,cL(a) — Order ae to eoodott 

of proerrrio*.— A DUtrict Supermtendent of Police 
lamed a notification to the follow ing iffect >-"Ko 
manber «t any lect can be pcniiitlcd to proceed naked 
to the tirih to batb<v nor wlillo there to bathe naked, 
nor to pau tho itrccte naked cn any account. If any 
flue doea Uda. be will he dealt with according to law. '* 
Ifeld t^t thia notificatkn wa* not illegal or mllra 
T'rar. It waa nut any order cr command ae to 
ooetume, hut mcitly a warning to the people that an 
indeceait cipoaure of the perwon wa* an offiuce under 
the law, and would be dealt with a* auch. ly kb 
UrsmumBATa Gofan L L. B,, 23Boia., 715 
3. ■ — b. 48, cL (b)— A’euaaee — Xoiie 

— ‘•ATeor a tfrett, ” J/caaiey of He leorJt—Porer 
of the polite to rtpolole lie plejtmy of Mwrteia 
pfitate ieaifc.— S. 48, cL (tj, of It.mbey Act 
IV of 1890 doea net empower the Dutrict hn{«rui< 
tendoit cr AuBatant buperintenAnt of Potiee to 
atop muaic in privat* toxae* The word* in tiie 
elauae ** near a atmt ” are InUnAd iouten open 
apace* by the aide* or at the end* of atrota. Is xi 
Jaiayaiiai UurmuysaB I. L. B., 10 Bom., 737 
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BOMBAY DISTBICT POLICE ACT (TV 
OP ISOO) —coticludeil. 

as. 61 and 62. 

Sco AuaiiiEKx. 

[I. L. B., 20 Bom., 304 

B. 53, ol. (2), and a. QS^JUfttsal 

to alfiiul in order In iiutka a jianc’iildina . — ^fho 
uccvmcd refused to ntteiid to m.iku a iunchudiua 
regurdiu;; an olstmcllou to n luililio road caused by 
a gram-dialer by kiei'ing Id* grain bag* on tho itiad. 
Hu Was thereuiMiu convicted under s. 63, ci, (2), and 
e. Go of the Bombay Uiatriet Police Act, 1800. Jfeld 
lliat tho convictiuu waa illegal. Ji'on-atteiidauco to 
make tho pauchuamiv in ijncstiim wo* not an offencu 
puuiab.ablo under tho Police Act. Ix ni3 Biioi.asiiax- 
Ji.v« . . . L L. R., 22 Bom., 070 

BOMBAY GEOT3BAL CLABSEa ACT 
(III OP 1880). 

Sec ItnoiSTiiATiox Act, a. 17. 

[1. L. B.,21Bom.,387 

See Ssi.vLi, C.vt?.aK CotniT, AfoTuasin — 

J CmaUICTIOX— iMMOVK-VuLK PuoTtUTT. 

[I. L. B,,31 Bom., 387 

BOMBAY GOVEHETMENT EESOLB- 
TION. 

Ho. 612 of 1882. 

See Ueksditaut 0i'tice3 Act, s. -t. 

[I.L.E., 21 Bom., 733 

BOMBAY IBEIGATIOH ACT (VM OP 
1878). 

b.48 — Bomlai/ Jleraiue Jur!sdie~ 

tion Act (X oj lS7GJ,i.'i (b) — Waler'rate—Xand 
recenue — Fcrcolation oJ canal water — Opinion of 
the canal ojjlccr — Jurisdiction of Civil Court . — 
IVhcro water-rate is levied under a. 48 of the Irriga- 
tion Act (Bombay Act Vll of 18,70). the question as 
to tho jurisdiction of Civil Courts in a suit for the 
determination of tho legality or ethenviso of such 
levy depends upon whether tho incidenco of tho rate 
is authorized by the provisions of the section. Under 
it, tho condition precedent to levying tho rate is 
not tho fact ascertained by evidence whether the 
water in dispute has percolated from the canal, but the 
opinrou of tho canal offica: that it has so percolated, 
ho and not tho Civil Court being made the Judge of 
snob percolation for the purposes of the Act. Such 
water-rate fails within tho denonunation of land 
revenue. BsiiVicsT Gahesii Oze r. Secbetaut op 
State eob Ikdia . . L L. K., 22 Bom,, 377 

2. Jjcakage water — JLigMs of 

riparian proprietors — Water-course. — The Irriga- 
tion Dejiartment has no power under Bombay Act 
AHI of 1879 to dam a stream or a water-course 
on the ground that it derives its supply of water 
by leakage from an irrigation canal. S. 48 of tho 
Act only gives the department ’the special right of 
charging a water-rate on land which derives benefit 


BOMBAY laiaQATIOlT ACT (VII OP 
1870) —concluded. 

ftutn the kak.'igc. Water which has leaked from 
a canal into the laud of another person does not 
belong to tlio Irrigation Dejiartmeut, so as to give the 
latter tlie right to follow it up and claim it as their 
own. If the liakago ilow was such tliat it itself had 
become in the eye of tho law a canal or water-course, 
then the rights of tlic ihirsons tlirough whose lands it 
(lowed would be governed by tho law applicable to 
canals or water-courses. Baetaxtbao c. Spkoxt 

[L L. E., 23 Bom., 701 

BOMBAY LAHD EEVEHTTE ACT (V OP 
1870). 

See Bombay Local Fitcts Act, 18G9. 

II,L,E.,17Bom.,422 

BB. 8 and 203 — Forest Officer, Jiece- 

nue Officer. — A Porcat Officer is not a Itevcnue 
UlUcer witliin the defiuitiuu in s. 2 of the Laud 
Itcveuuu Code (Bombay Act V of 1879), and does not 
become one incruly by being placed under a Itevcmie 
Officer for purixscs of control. Kabayax Ballal c, 
Secbetaby op State poii Ixdia 

[L L. E., 20 Bom,, 803 

B. 16. 

See 3LVMLATDAB3’ COBBIS ACT, 187G, 8. 3. 

[I. L. E., 21 Bom,, 685 

s. 37. 

Sec 8. 135 I. L. R., 16 Bom,, 424 

See DEciABATonY Deckbe, Sott toe— 
OBDEE3 op CniMIX.U, COBETS. 

[L L, R., 17 Bom., 293 

-r- SB. 38 and 89. 

See jTnusDicTiox of Civil CoiniT— B est 
A xn Revexite SriTB, Bombav. 

£1. L. R., 21 Bom,, 084 

_B, 56. 

See ifoineAGE— E edemptiox— Biout op 

ItEDElIPTIOX. 

p, L. R., 16 Bom., 134 
L L. B„ 21 Bom., 308 
See Sale pon Aeeeaes op Revexite— Set- 
Tixo ASIDE Sale — iBEEantABirr. 

[L L. R,, 21 Bom,, 381 

1 ,. and SB. 57, 81, 214 (e), and 

(i) — Failure to pay Government assessment — For- 
feiture — Fayment of the arrears by tenant actually 
in possession — Forfeiture not followed by sale of 
occupancy — Lease not destroyed by the forfeiture — 
Tenants liability for rent subsequent to the for- 
feiture. — A registered occupant of land having- failed 
to pay tho oiTears of Government revenue, his occu- 
pancy was forfeited under a. 56 of the Laud Revenue 
Code (Bombay Act V of 1879),- but tho forfeiture 
was uot followed by sale of the occupancy, tho Collec- 
tor having allowed tho registered occupant’s tenant 
under a lease to bo registered as occupant on his pay- 
ing op all arrears of Government revenue due on - the 
land. Afterwards a question having arisen as to the 
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SOMDAY liAND EEVENUB ACT (V 
OF 1870)— C6n/i>iu«</. 


BOMBAY LAND BEVENUE ACT (V 
OF 1870)— 


to Iiu lacdlord GAKTiiBainBAi r. Timuata Sui* 
TAtFA Haufais . . I, Ii. B.. 24 Bom., 84 

2. and sa. 122, 153, 165,and 


a!m tbcM of A 165, applicable to iaIci for tbe r^Ttrv 
of ehargea aucued andcr a 132 in cotmrcUoa vim 
bonudar; uarki. Sneb cliargea may be rcoorcred 
citlur by forfeUnre of the cccopancy la rcepectcf 
wbieb tbo arrear U doe, or by tale of the defaaltcr’a 


. L li. B., 16 BoQL, 07 


i. 67. 


Stt Mobtoaob— nEcramo^r— BiooT or 
SzDntmo:? I. la B., 10 l^m., 134 
See Saab fob Abbsabi or Betbseb— Set* 
Ti>a Asms Saza— iBBEociABirr. 

[1. L, B., 21 Bom., 381 


certain land, inra for a declaration of their ovnmhip 
is and of tbar right to rnlln ate (a) two pkta of land 
which (they allege) formed part of tbdr mam, and (h) 
the bed of a itream whicli Bowed thiongli tbeirlaniL 
It waa contended fur the defcadanli aa to tbeae two 
plcta of land that the plamtiffa bad bo ngbt to 
cnltUato them, aa they had been made a part of a 
Tillage lite, and on that nodentanding they had not 
been numbered at the anrrey in ISdS, and had been 
exempted from aaaruaent for twenty yean. Aa 
to the bed of the atream, it waa Contended that 
the atream waa a (lullic atream. and that the 
Ud of the atream aa it dried nn belonged to OoTeni« 
meut, and net to the ptalntuTa It waa held by 
tbe lower Appellate Court that e. Cl of the Ikmibay 
band UeTcnue Code applied t tliat OoTcmmcnt were 
eempetmt to art apart a portion of tbe laiuU oim* 
priaid In th« aaiiad of the plamtiffa for a Tillage r'tt. 
and that, aa thcao landa Lad not biea numbed at 


belonging to an inamdar and to confer it on the 


depriro the plamtiffa of them, or make Ibem tbe 
property of OoTcrmncut. (3) That the bed of tlie 
atream waa tbe property of the plaintiffi, who owned 
tbo land npon itt banka. Vixatassao KeshatbaO 
r. Secsztabt or Statb tob Ikdu 

[1. Ii. B., 23 Bom., 39 

I I as. 66 And 66— Fiee lericile for 

approprtetion of load io a *en*oyn«r/AraI y«r* 


^ Colleetcr** etautten to aelnoirledpi riteipt 
o/appUeation — Lt/tMo to tie lotpoaifiea of fiat . — 
i’erPASaoxs and Caxpt, J,7.— under u. C5 and 
CO of the Bombay Land Revrnae Code, where a 
TMTv-n annremialf* hnd to a nnn.w'TienUnml rnir* 


Colltctcr’a acksowlcilgmcnt of hit application for 
pomiaaiDn to appir'priato it. Bat the three 
monlba' timo doei not begin to run until inch 
acknowledgment baa been rccdiid, w that, where a 
perwm ia charged with thua appropriatiug hia land, 
it ia no defence to plead that the Collector, thoogb bo 
rreeired the aTtrlirntion, neglected to fumiah tbo 


>8.71. 


See JuBiiDiciTOX or Citil Cocbt— 
liSQlSTBATlOX OF TE.TrBXa. 

[I. It. B., 19 Bom., 43 
- aod aa. 79, 65, 86. and 87— 


i)eaAfltnli> tata»—JI>*aaled laad—Sejutmd 
aecapamt—Sapener iotJer—Paynml of reaf foeo’ 
lemdAolJrr.—\o\i02, r’.adeahmakhiTalandar.died. 
leariog fire antii four by one wife, of whem AT waa 
tho eUeat, and one aon S by another wife. F and 
£ each tlauaed to ba the (ldi4t ago of J'. On the 



C 9o; 


Land R:svTn of cases, 

■ — 1^-- rr^ -I^Ar- 

^—3.80. Bo:.., 53^ 


Ac6 

iu 


-- 1890 p -^Staterec 

‘ie order >“ ^ecorerW \ brougi,^ 

^'•anted thf L?®"'®‘ance. ''eata 

^■eversed that but^®*i,®“^ordWe%'‘^°i<i 

§>’a«nd t>,„i^^^®“sion E,\f^l '^udge 

and fc)i ^ iiie m the 

‘^at ‘Reorder J^^ered oce„t "i‘ the 

‘eaap^^«“‘ of "oo7t?:s"^^J?iapcr^f of the 
^®'"ersing tho tg *, Pot diseh^^^'^' 

^•estorin ° i^o ‘^oci'ee of -^jgh ’’^o fie 

^“0* « o„^« °f fie SnP^5 District 
Dand L^"®®fJonbeipl^“^°'-<iiPate JudJ"il°o aad 

“ regist7®O“0 Code °dfi‘®“^fed hnd T^> tte 

passed on ^^“^“"P^at pog^^f ^ of ti.^ 


roj,. 

17 

' Do:.., 677 


~ ‘‘^gisteiv 

passed on under and ^ ■' "“' 

a eu^ to t; *¥ Code. ^ aot 

'™-'‘'ir2r"“"'- s?? “* 
:^“a; «? «-iS; -sis:- V« - 

~,.74. 

ar:aT,tET^® an. 

fl. I, T» 

■ S. 81. I- D. R.; 294 

'^^^DiGaTopo ^->34:8 

— S. 83. ^ D. B., 20 Bn 

'S'eeLAN.io.n , 747 

-8 84, -^^•®-.i®ii®f|S;||| 

*e Dakdioet. . "^^3 

qp^. 

X», T? 7 e ^ 

T r -15 


p*li. B 7c •„ 

D B. B,: Ig 407 

milSS” 

DaEU. OE TrEEr^^^^POEEp,, 

S ??. 

^eni-.j’f^^^'ffnee of 
if .Jk: 


86, SeS‘^^’ 20l 

“SteS?Sr-I? f SSSl^afcS 

s?c- rSr-“rs? 

'■oat throu 4 ‘lt‘«'l on tij! ^“aidar. rent 

K "‘''®Code,a^rth-ti- 


B. 87. ' -* -“otti., 67 

r-“a “•^■®-8 Bo„.,,53 

®®ffAOExSErTXE^ 

-8. ns. 

' 5 «eeCoxxEo,„^ .j 

®®‘ 119 an j Doffl gy, 

author{f;‘’’^‘^>’ies l2l~-.jp- - 

naiire» i‘^ °f 6oun. 

beiDs- o,,.r^0f as to ^ “^ose behi.., 

“'*4 the and of cert^-^“^'“f'^a 

’"oreES^-of mohtCZ^and. 

^odant ant“/"«''o as o f^®®®'oaS tt^® P^ain. 

reversed thfTj®"^' «ad the ionnda^r ^evenno 

‘te4 - »? is '‘ffl*- Us ' 

fieprt®°^‘iocSfe Court, 1. &/PPeal L 

®waof tK®,of s. I2i^f iastanj h' ?®foring 
elusive, ajjg oiiector as to ^ of 1879 4p “nder 

rt: 

-- 

«nci 3.‘ gyf^ 291 ' 

Offatiigi 
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BOMBAY LAND REVENUE ACT (V 
OF 1878)— 


lue i^uttujr • ^ — — — o 

bnmgbt witliia ono jrc&r from the d&te of tlte 
Collectoi'a c^(T, M proTidcd for in >• 135 of tho 
Lanil KcTcnoo Codc^ time'bam']. KXGO n 
Sai. 17 . . . L L. ZL, IS Bout, 424 


BOMBAY LAND REVENUE ACT {V 
OF lQ10)-^ntitiutd. 

tbfl AiTc&rt dao for 1878<79, applied tbo reti of the 
cale-proeceds tonanla tlio i«jment of the eokt of 
the pcsitiTe po»t. The assaimcct for 18;9-S0 

• • ' ■ it attached 

t 1 . • ' 0 Dcmbaj 

• • '• .ho attach* 

»4. .S81 by an 

order dccUrinf? the T>lla(;o to be forfeited ondcr 


See Sa£b toa Asbuas ov Bstextb— 
SExnva AitSB Sau— iBBGamfiiir. 

{L L. B.. 21 Bom., 381 

B. 163. 


See Riant o» Occrriscr— Loss oa 
Fosmnrsx ow Uiaar. 


5 : 


L. R., 17 Bom., 877 
L. R.,20 Bom., 747 


See Sau roa Abbeabb or RsraMrK— 
Srrroo SjAH-IniiBotrTJUUTT. 

|;L L. B., 21 Bom., 381 

1. - - aad B. Sl—Lctdlerd aad 

itnani—M^lseei leen— Forfeiture not foUoteei 
i/v eale.’-k dcclaraUon «! forfeiture, tmder a. 163 
ox the Land Serenue C^, of the Iniercata of a 
Icweo holdiog under a pemanest leaie, not followed 
by a aide, hut by an order tmnafeRins poetctiioa 
of the tioldiRg to the Icseor under 4.57, hat oot 
the idToi of difeatio^ prior iscumbrancre createdb/ 
the Uttce in farour of third peraona. Nautaa 
SBxeQOiu Pax f. Fauuotau Sauuom 

(L L. B.. 22 Bom.. 308 
3 . ...I and ea. 160 and 102 — 

Altaekneet /or orreare of tend rer«n«« — For' 
f4*turt^Afplieahelilf ofHeLaeABeter^ Code to 
(oiukHdart etlCoffee—Oombay Dietricl Fotiee Act 
CFonhaif Act fll of li^), t. IB—Coet of 
police post,— ‘The Dombar Land Betenue 
Ctde (Dombay A^ V of 1879) applice to talakbdari 
village* in the Ahncdabad mitrict. Sneb vtUsgea 
fallVilhln the deecnptlon of ‘'alimatcd hol^oca* 
a* dtfiticd by tbo Cod^ When ataluihdari rilt^e 
U attached under a 159 of the Code for arrearo of : 




.Av.. — V.. .. • • I . 

which the pnnitivo poet wat ttUblithrd Saualsas 
BbCSAA DSEAl r. SXCBXTAST OT STATS 70B I^!A 
[L L. XL, 10 Boa., 465 

■ ■- ■ B. 162. 

See Kdotx Tssmte. 

[L la C., 8 Bom., 685 
' B. 182— Ctrii Froetdure Code fAei 

XXV oflSSiJ, e. 2d4~'Horfsage le i<A po**»**io*— 
Default hg matigagte »» pagmeut of ateeettuetU-- 
Sale foe arreare of rtteeue — Cert«/ed parejiarrre 
'—Furekoie for mortgagee — Fenkaetre or mart' 
gagee treiteee for mortgagor — Buit bg mortga-jor 
for redraplipa.— In 167S the plaiuliiTa' fatlicr 
moitgatred three plota of land (Nut. 303, 304, 
and 306) to the firtt defendant with poaesiou. In 
16S0 and 18S1, the first deftuda&t haring madi 
default in paying the aeacuntent, plot* 2 «<j«. C03 
and 3fl> were W’ld bv the revenue anlho- 



duly 1679. the plaintdZwae a dcAuUcr in respect of 
the auettaent payable to Oovemnicot for tlwitycar. 
In Xoventber 1679, a punitive police prat rraa 
catallikhed in the village under %. 10 of Bombey 
Act VII of 1&C7 on aoouout of the turbulent oondoct 
of the InhabiUnta. Bitveen Apnl and January 1880 
the Cedleetijr sold certain pn pertv ef the talsAhdari 
for armrt of revenue, and rtuhted by the sale • 
•um of Bl.COS, a sum more than safiiaeat to ewer 
the arrears due fir 1878.79 ae wdl as the aMcssmcnt 
pajaUo for 1879, but the CUlcctor, after deducting 


....• •_.B,.a_s. ^.s .• .a, .... a ...... i 

the said three pteta of land from the mortmge of 
1872. Defoidant Xo. 1 plcadedthat he had inherited 
jdot Xo. 304 from his hrether, who Lad h^me 
the owner of plot Xo. 304 by bis purehaso at the cx* 
ccuUon sale in 1881. lie duelaisiid all intiTiat In 
pluU Xoa. 303 and 305. Defendants Xi'«. 3 and 3 
answord that they had become abaJute ownera by 
the purtbaae at the rerrnne sale*. Aa to these latter, 
it waa alleged that defiudants Xot. 2 and 3 were 
in vossesaKii of th( said two ple^s for the first defen* 
dut. Defendants Xo*. 2 and 3 ccctendtd that by 
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( JJia ). 


BOMBAY LAISTD BSVENUE ACT fV 
OI? 1870) — coiil’Hucd. 

s. 182 of the Land Ilovcuuo Code tlio plaintiffa were 
prcpliuk’d frem niwiitf? this point. J/alti lliat, though 
8, 182 forbade the Court to entertain ii suit against 
defendants Nos. 2 and 3 on the ground that they had 
boJight the land for- dcfeiuhint No. Ij it did not debar 
it from entertaining a suit against them on the ground 
tiuvt subsKjuently totlioKilo they were holding on be- 
lialfof defendant No. lor against dcfcudjmt No. 1 on 
tho ground tliat ho was himself really in possession 
througli defendants Nos. 2 and 3 as his agents or 
tciuauts. Tho same principle of «juity which would 
make dofendaut_No. 1 a trustee for tho mortgagors if 
he had bojight in his own uamo would make defeu- 
dauts Ncs. 2 juid 3 tnistces for them if subscquontly 
to the sale they held the laud ou belialf of defendaut 
No. 1, and would also make defembmt No, 1 himself a 
trustee if subsequently to the sale tho proi)crty came 
into his pcssc.ss'uiu asbenclicially entitled thereto owing 
to an agreement between him and the certified pur- 
chasers. Qexu r. SAJcaiait.vM 

[X L. E,, 22 Bom., 271 

s. 190. 

Sea JunisDiCTio.v or Cmi Coubx — 
ItEOisxB-vr^oN or Tenbbes. 

[1 Ii. E., 19 Bom., 48 

a. 2U. 

Set Knoxi Sexti.bmenx Acx, 3. 17. 

[I. L. E,, 21 Bom., 244 

a. 214. 

Sec JlAOisTnieTE, Jcbisdiction or— Spe- 
cial Acts— B oitBAY Act V op 1879. 

[I. Ij, E., 8 Bom., 691 

See Rules iiAUE mroEB Acts. 

[1. Ii. E., 13 Bom., 291 

1. ~ — S. 216 — Suit hi/ au inamdar 

against a khot to recover balance of land-revenue — 
Survey made by the Sritisk Government — Chanye 
ill rate of assessment — Jurisdiction of Civil Court 
— Village yariially alienated. — In a suit by an 
inamcLar of a village against a khot to recover rent 
in kind (accordmg to the market rate at the time of 
payment), tho defendant (khot) contended that ho 
Was only liable to pay cash assessment as fixed by 
the survey made by tho British Government, which 
was at a lower rate than he had previously paid, and 
that the Civil Court had no jurisdiction to entertain 
tho suit under the Laud Kevenue Code, 1879, 
s. 216, sub-cl. (i). Seld that tho payment which the 
khot had been making to the inamdar before the 
time of the British survey was in the nature of 
assessment or rating by Government j but held, also, 
that tho plaintifiB were entitled to the old assessment 
as claimed by them. It was plain that in cases fall- 
ing within Bub-cls. (a) and (e) of s. 216 of the 
Land Bevenue Code, the inamdar’s interest in the 
assessment would not be affected by the application 
of Chs. VIII to X of that Act. He would still get 
the old assessment in the alienated lands in the village 
in the former case and the same amount of ass'ess- 
mentf in the latter, and the same must have been 
the intention in cases contemplated by sub-cl. (5). 


BOMBAY LAUD EBVBNOB ACT (V 
OB 1879) — concluded. 

Tho “holder of tho village” in'" the concluding 
paragraph of s. 216 must be read as meaning the 
“ holder of tho assessment or any part thereof of an 
alienated village.” Gangadbab Haei Kaekaeb v. 
AloBunAT PUBOUIX . . I L. B,, 18 Bom., 626 

.2. ^ 1 Holder of an alienated 

village Apjplication for introduction of survey 
by a Co-sharer of an inam village. — ^Under s. 216 
of tho Laud Eovenuo Code, it is competent to one 
out of Boveral cc-sharers of an alienated village to 
apply on behalf of, and with tho consent of, all the 
other co-sharers for tho introduction of survey into 
tho village ; imd it is not open to the cultivators of 
lands in the village to question the action of Govern- 
ment in introducing tho survey on such application. 
Tlio section docs not require that the application 
should be niado or signed by all tho sharers. GoPl- 
KiUiAi V. LVKBuiiA^r . L Ij. E., 24 Bom., 589. 


BOMBAY IiEQISIjATIVE COBTrCIIj. 

See Gotebbob op Bojibay ib Coubcil. 

[I L. K,, 8 Bom., 204 
8 Bom., A. a, 185 

BOMBAY LOCAL PDNLS ACT (III OP 
1869). 

S. 8 — Local cess — Landlord and 


tenant — fraudulent collection of cess. — The plain- 
tiffs sued, to recover back from tho defeudont tho 
amount levied by him as local cess on certain wanta 
lands belonging to the plaintiffs, the defendant 
claiming to be the superior holder of the village in 
which the lands were situated. The amount was 
levied by the defendant through the- assistance of the- 
mandator under Bombay Act III of 1869, s. 8. 
Tho defendant contended that, in consequence of a 
demand from Government, he had paid local cess on 
the whole ’of his talukh, including the village in 
which tho plaintiffs’ lands were situated, and was 
therefore entitled, under ss. 69 aud 70 of the Contract 
Act {IX ofl€72), to recover from them the amount 
which ho had paid to Government as a portion of the 
cess which ratcably fell upon their lands. It was 
found that the defendant was not the proprietor of 
the lands held by tho plaintiffs, and that the relation 
of landlord and tenant did not exist between themj- 
also that defendant paid local cess for the plaintiffs’ 
lands ftaudulently and with the intention of thereby 
making evidence of title to their lands, knowing that 
he had no laivful or just claim to them. Held that 
the defendant was not the superior holder of the lands 
within s. 8 of Bombay Act III of 1869, and was, 
therefore, not entitled to the assistance of the revenue 
ofBcers of Government to recover the cess provided 
by that section for superior holders as against tlenanta 
and occupants, although he might have paid _ the 
local cess due on the land in the plaintiffs’ possession j 
and that, consequently, the aid of the manilatdar was 
illegally and improperly given to the defendant for 
tlie^ recoverv of the amount from the plaintiffs. ■ 
Held, also that the defendant was not a person 
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DIQBST OP CASC3. 
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BOMBAY LOCAL FUNDS ACT (UI OP 
lQQO)~-eoiie!udtd. 


BOMBAY MUNICIPAL ACT (U OP 
1B66)— 

ES. 131 and 160. 

See I»JV>CTiON— Snail, CisES—Frmo 
OrncESs wna Siiittobi Powkbs. 


Lesu UuiiTSiKOji c. BnoTABnii Kitibom 

[I. L, B., 4 Bom., 643 

2 . — Zocal’/Mnd em — 

• AH tmhte* 

»/.— Under 

■ wlio U (n 

.. .ccoTcr Ufa 

loral'fund ecu from liu Icttec. Sanga v. Sula 
Jltdgt, I. L. li., 4 Som.. 473, followed. ItlU 
ToEOJi r. GoriL Dno^rot . L L. B., 17 Bom., 64 

3. ' ■■■' Zecah/tind een—-InamJar 

^SvperxQr holder^Jjiaiiltlg o/ tiicmdar to pag 
the rm^An Initmlar U a ‘'npenor Lnldcr” wUhm 
tlio licdnidoix of KemUtioa XVII of 18S7 and 
Bcmbay Act* 1 of 18C5 and V of 1$^. Uo it. 
tlicrefcre, tho perton priiuanly liable to pay tho 
local.fund cost tinder t. 8 of Bombay Act III of 
1SC9. Thcro If DO proruloQ of law csUlUog an 
inamdar to cltarso for Uii cipCDica ia colieoUsg 
tbe 0(11 . Secbstibt o? Srita tob I»su r. 
UUTIKT ItlUCUlKCU KitV 

CL L. XL, 17 Bom., 423 

BOMBAY M1NOB3’ (ACT XX OP 1864). 

See MixoB— DouBiT Mifobs* Aci, XX or 
1834. 


BOMBAY MUNICIPAL ACT (II OP 
1865). 


■ — I a, Z^O—Zjeeimeef, Sttifi yir— £iiW 
Jer netne profile o/land/or trAieA platnliff'euee i» 
eyee/meat.— Ikmbay Act 11 of 18C5, a 210. doct not 
apply to luitf in the nature of an action of ejectment. 
(Jawre-^tVlKtlier a claim to recover tbc meme pn.£tt 
of land for abicU tbe plaintiff luei in ejectment cctnci 
within tbe proviiiont of Bcmbay Act 11 of 1895, 


BOMBAY MUNICIPAL ACTS (IH OP 
1872 AND IV OP 1878). 



contended that tlio amoant of eompenaation to be 
paid to the trntteci aat to be mmiured by the Ich of 
rent abirh they would have rcerit cd for certain roomt 
which they had prrpcicd to build on the land in 
(jueftioo. JlelA that tho aordi of a ICD of Iho 
ilanleifwl Acti III of 1672 and IV of 1876 were 
intended to rniare ccmpciuatno to tho owner fer 
every fort of damage, and net to rettHct it to ccin* 
penaatbn for *uch damage at he might by hii own 
arrangement rodueo it to. Ompanatlon bcc<*n>ca 



See Sebvicb Testtbb. 

[I. L. B., 0 Bom., 186 


upon which their railway ii conttructM fre« of rent 


See llionr or SciT— llrwioPAt Omen*. 
Sciisaaaistr . 0 Bom., O. C,, 145 



ILL B., 14 Bom., 202 


iSSih the Muiilciiwl Ccmmiuitn<r ef Ibiabay garo 
iKltce to the plaintiff rc^juiring him within tbiity 
dajfto rcruore tbe taid caret at being ** a prcjictb n. 
cocroaebmrnt. Or ciatnctiio ” within tbe meaning 
of 1. 105 tf .Vett III of 1872 and IV of 1878. Tho 
plaintiff thereupon Sled tUt luit, irajing fir an 
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BOMBAY MUmCIPAL ACTS (III OB 
, 1872 AUX> IV OF 1878)— concluded.- - 

injunction against the Municipal Commissioner. The 
eaves in question projected to the extent of one foot 
eight inches. The width of the road in front of the 
buildings was about forty feet, and the length of the 
eaves varied from seven feet to nine feet two inches , 
above the roadway. At the time this suit was filed 
there was an open drain or gutter, one foot three inches 
wide, running along by the side of the plamtilPs build- 
ings and between them and the road. That gutter, 
however, subsequently to the filing of this suit, but 
before the hearing, was covered qvei', and so much 
additional width was thereby added to the road. 
JVeld that the eaves constituted an obstruction 
within the meaning of the above section, and tliat 
the Municipal Commissioner was entitled to remove 
them. Under the above section, the question to be 
decided is not whether there is a real practical incon- 
venience to the public traffic in the street. Those 
are not the words used in the section, and if that was 
the intention of the Legislature, it would have been 
expressed. Where an Act gives power to a munici- 
pality or corporation for the public benefit, a more 
liberal construction should be given to it than where 
powers are to be exercised merely for private gain or 
other advantage. Omivant v. EAHnrrmA Nub 
Mahoiibd . . . I. Ij. E., 12 Bom., 474 

s. 220 (amended by TV of 1878) 

— Souses — City of Bombay — Ridge ventilation — 
Notice, — The Municipal Commissioner for the City 
of Bombay issued a notice requiring the owner of a 
range of buildings to put it in a proper state by 
providing ridge ventilation within seven days, which 
the owner did not comply with. Sold that s. 220 
of Bombay Municipal Act III of 1872, as amended 
■ by Bombay Act IV of 1878, does not empower the 
Blunicipal Commissioner to direct structural altera- 
tions, that the notice requiring ridge ventilation to be 
provided was illegal, and the owner, by refusing to 
comply with it, committed no offence, Empeess v . 
Sadanand Keishnaji . I. Ii. K., 8Bom., 151 

Sch. B — Spirits — Toddy juice , — 

Toddy juice, whether in a fermented or unfermented 
state, is not “ sphits ” within the meaning of Bombay 
Act III of 1872, and is therefore not liable, on im- 
portation into Bombay, to a town duty of annas 4 
per gallon imposed on spirits by Sch. B of that 
Act. Habmasji Kabseiji v. Pedebe 

[12 Bom., 109 

BOMBAY MUITICIPAIi ACT (TEE OF 

1888). 

s. 3. 

See Bombas Disteict MunioipaIt Act, 
8. 17 . . I. L. B., 20 Bom., 148 

33. 143, 144 — TJniversity buildings — 

Ruilding occupied for charitable purposes — Charit~ 
able purposes — Staf, 43 Rlis„ c. 4 — Municipal 
taxation. Exemption from. — ^The following build- 
ings occupied by the University of Bombay, vis,, 
the Sir CoNvasji Jehanghir Halh the Library and 
the Eajabai Tower, are not Government property. 


BOMBAY MUHIOIPAI. ACT (HI Oi*- 
1888) — continued. 

and are not included in the property for which 
Government pays a lump sum under s. 144 of the 
Bombay Municipal Act (III of 1888). The above 
buildings are exempt from taxation, being “buildings 
exclusively occupied for charitable purposes,” withhi 
the meaning of cl. (a) of s. 143 of the Bombay 
Municipal Act (III of 1888). The words "charitable 
purposes” have acquired a technical meaning in the 
Presidency of Bombay, and in that sense they 
include all purposes within the meaning of Stat. 
43 Eliz., c. 4. tJNivEBsiTy OP Bombae V. Mueioi- 
PAL CoinnsaiOEEBs op Boiebat 

pc. L. B., 16 Bom., 217 

3. 168 — Tax — EraicbacTc — General con- 
ditions prescribed by the Standing Committee limit- 
ing right to draioback. — Under s. 158 of the City of 
Bombay Municipal Act (Bombay Act III of 1888), the 
following general conditions were prescribed by the 
Standing Committee with reference to claims for draw- 
back of the general property tax leviable in Bombay : — 
“ (1) Except with the special sanction of the Com- 
missioner, no claim for drawback shall be enter- 
tained unless submitted to the Commissioner not less 
than thirty days before the commencement of the 
half-year to which such claim relates. (2) Drawback 
of the one-fifth part of the general tax shall be 
sanctioned by the Commissioner in cases falling 
within either of the following classes and in no 
others: — (o) Chawls or buildings let out for hire in' 
single rooms either as lodging or godowns for ^e 
storage of goods. (6) Properties which, in the opinion 
of the Commissioner, are usually or frequently vacant 
either wholly or partially. (3) No sanction for 
drawback shall extend or apply to any floor on which 
trade or manufacture is carried on, or any goods are 
sold.^' The Commissioner having refused to sanc- 
tion a drawback of the tax leviable on certain pro- 
perties of the plaintiff on the ground that they did 
not fall within the terms of the above conditions, 
the plaintiff filed this suit. It was contended ou his 
behalf that the second and third of the above con- 
ditions were had, and that the Standing Conunittee 
could not by so-called general conditions lumt or ^ 
curtail the right given to tax-payers by s. 168. 
Seld that the conditions prescribed by the Standing 
Committee were not ultra vires, and that the Com- 
missioner was justified iu refusing the drawback. 
Govaedhandas Goouedas Tejpai V. MUNICEPAIi 
CoMinssiOKEES OP Bombay 

[I. Ii. E., 17 Bom., 394 

33. 222, 265— TFaier-ioorks — Muni-, 

cipalitg of Romhay — Right to enter on land of 
Railway Company to lay pipes, etc. — Railway 
Act IX of 1890, s. 12 — Accommodation works . — 
Under the Bombay Municipal Act (Bombay Act III 
of 1888), the Corporation of Bombay has the right, 
for the purpose of supplying the city with water, 
to enter upon land belonging to other owners, to 
make connections between the mains, and to lay the 
pipes forming the connections through or under such 
lands without the owners’ permission, though not 
without giving them reasonable notice in 
Seld, also, that s. 12 of the Eailways Act (I.v of 
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1800) net cicluilc the above right of the C«» 
juration of Bomhay to enter on land bilucging to the 
Great Indian I’cniniula It^way Cunpany for the 
aald porpotce. Qbeit Ivdiah PimiIiEVla Bail- 
WAT r. MUKICU’A];i COBrOKATI05 Of llOXBAT 

IXI<.n.. 23 Boin ..058 


[I.lall.,20 Bom., 017 


L L. B., 23 Bom., 628 


S, ' — " - — i— 'A'o/tW to eoMtlmet 

tirtmtl* tB a poriicMtof pl^ca in th« etroee'e 


coaparUnenta In the open ipaco intlde the entrance 
gaU^ ay to the Cloth hlarhei from Champawady. and 
a water^loaet in the omer ol the oitraoce Cr^ Ut 
Oaneahwady near the fire*csguie elation. UtU, 
roming the coutietton and acutence. that the notice 
waa ultra tirtt, iuaamuch aa it required the aceuaed 
to conutmrt nrinala In a particnlar place la hla 
premiiia. Is u Kuuui JAinaic 

[I. la B., 21 Bom., 75 


Ser 


Ba. 2 S 3 , 209 , and 301 . 

ArrxAX>— BoiatT Acn— BoiatT 
McsiciPii. Act. ISSS. 

[L It. R, 18 Bom, 184 


enU o^ld tut he altoacd.' J/aaiei'iMf t^Mi 
ii>a«r ▼. Palrl Uof* ATeteard, /.X.'lf, 


BOMBAY MtmiClPAI. ACT (HI OP 
1888)— eoa/iavrcf. 

292, followed. Httiaciru. Coinassiossii roa tub 
C xxT 07 BomiAX c, ABStn, lira 

[L L. R, IS Bom, 184 
& and sa 604 and 627 

— load talen hy tio ruunidpaltty /or ilrtel 
inproreoie/i/— ConpeMdftoa/er laud taitu—JXf 
futo at to aatouut of eovtpt**olio^^Sotit$ of tuxl 
—/.ituUaliou.— la 1891 the ffinucipal aathoriUca 
of Dombay gave notice to the pUlntiifa coder 
a. 299 ot Bu&hay Act 111 of 1SB3 that they 
rcqnircd 23'30 aqcare yatda of the plaintuTa land 
for itrcet improTemcna. On the 14tb December 
1891. the plaintiff gave poaacision of the land to 
the mnninpahty, a&d on 27th Jannary 1893 
claimed Add per aqoaro yard aa compcniation, 
Dy letter dated 23rd Pehmary 1893. Uio Moni* 
cipal CommiMioacc (wiUwut pteici^) offeted 
per aqcaie yard aa cempeftaatmn, and ataUd 
that, on the pl^tiff pTodnong the litlc^eeda 
and papera to latabliah hie title, the neeeuary 
documenU in oonncction with the payment vonld 
be prepared. KotLing fnrlhix twk place in tlU 
matter until the 14th Pebruary 1894, on which 

’ * . ■ ? • n ■ , "m '• n; 

^ ay 

. I < •, ' ■ ‘ I ■ 1 

refneed W pay the compesmtion, ooDtaifins that 
the plalntifra claim »u limc<harTed. Thelplaln. 
tiff IherccpoD bronght thU acit claiming BhlCS 
(being at tho rate of &t0 per aqnare yard) aa 
cotnpraiation for the land taicn by the difradAnt 
or la the allcmaliTe for that ram aa damogea for the 




acit aaa not barred by llmiUtum. Ttr Pabejut, 
/.—A aott againkt the mcnidpality of Bomlay for 
compeniatioa for Und acquired by the monio^tty 
under a. SSO ot B^hay Act 111 ot 1888 ia not am 
action of tert or cmaai'tcct, bnt a aiapla action for 
the price of land which the terma of a. 301 of lha Act 
impcao npon the Commianoncr to pay. The oUi^ 
Uon to pay that price ia of the aame natarev (1) 
whether the owner Aaaenta to the ralnAtion of the 
land pUerd upon it by the Coamluloncri (i) whe* 
thcr the raloe ia dctcraincd by the CLirt Judge of 
the Small CaoM Court t or (8) whether it la Uft 
andctcralned. & K7 dote not apply to any cf 
tbeae three caeca. In all of them the chligation 
to pay ia impoacd by a. 301, and doea not anee 
from the manner ia which the amoant of the 
price to be paid ia airriTcd ah & C04 pmcriU* 
the only mode in which, in caea of dUpoU, the rale# 
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of tVio land can bo determined. If tlio owner of land 
disputes tbe Commissioner’s valuation, ho must apply 
to tho Cluef Judge of tlio .Small Cause Court within 
a year. If be docs not do so, tho result is that ho 
loses tho xiower of effectually disputing tho Commis- 
sionor’s valuation, but docs not lose his right to tho 
nmount'of tho v.aluation. Tho owner of land has a 
remedy independent of tho iwovision of a,' 50-4. That 
section only deals with cases where thcro is a dispute 
as to tho value of tho land, and leaves untouched 
thoso cases wlicro tboro is no such dispute, but where 
tho Commissioner for somo reason declines to pay. 
In such cases tho owner is left to his ordinary 
remedy, no special modo of procedure being x>rc- 
scribed. Cases is which thcro lias been a disimtc, 
but in which tho owner abandons his cbiim to 
dispute tho valuation of tho Coramisaiouor, fall 
witliin tho latter category. MaNEKli.Ui HIoxiiAl c. 
MtriaoiP.Ui CoiiirissiONEK op Bomday 

£1. li. a,, 19 Bom,, 407 

S. 363 — Noiica io a house-oicner to 

reduce Vie height of his building given more than 
three months after its completion — “Completion,” 
Meaning of . — One 11 was served with a notice, under 
s. 353 of tho City of Bombay Municii)al Act (Bombay 
Act III of 18S8), requiring him to reduce tho height 
of n building wliich ho had erected, Tho building 
was completed iu Juno 1893, and tho notice was 
issued ou 13th January 1894. if was prosecuted for 
not complying with this notice. Ho contended that 
tho notice was time-barred, as it had not been 
given within three months after tho completion 
of tho building. In answer to this plea, it was 
urged, on behalf of tho municipality, that tho 
building could not bo said to have been com- 
pleted, unless and until such accommodations as 
privies and cesspools had been executed in accord- 
anco with tho requirements of tho Health 
Department, and that, therefore, tho notice was 
within time. Held that tho notice was time- 
barred. Tho word “completion.” iu s. 353 of 
Bombay Act III of 1888 must bo token iu its 
ordinary sense, and the Court cannot read into 
tho section " in accordance with sanitary regu- 
lations” or “sanitary officers’ opiuious.” Ik be 
Baohunate hlAKiJKD , I. Xi. R., 10 Bom., 372 

s. 381 — how ground — Low lying 

ground — Notice by Municipal Commissioner 
requiring owner cf low-lying ground to Jill it 
with sweet earth up to 'a certain level. — Under 
s. 381 of tho Bombay Municipal Act III of 1888, 
the Municipal Commissioner for the City of Bombay 
issued a notice to the appellant as owner of certain 
loW'lymg ground. The notice stated that in the 
opinion of the Commissioner the ground accumulated 
water in the monsoon and caused nuisance to the 
tenants of two chawls situated on the premises. 
The o^vner was, therefore, required by- the notice 
“to fill in tho low-lying ground -with sweet earth 
to the level of the road and slope it towards the 
now drain on tho road side.” As the owner refused 
to comply -with the notice, he was convicted and 
sentenced to pay a fine of H.15 by the Presidency 


BOMBAY MUlSriCIPAIi ACT (HI Off 
1B38)— continued. 

Magistrate under s. 4.71 of tho Municipal Act 
(Bombay Act HI of 1888). Held, reversing tho 
conviction and sentence, that tho notice was illegal. 
Tho words used in s. 331 are “ low ground,” which is 
not tho sahio as low-lying ground. And though 
tho section gives power to tho Commissioner to requho 
tho owner of low ground to cleanse and fill up tho 
same, it docs net permit him to issue an order that an, 
indefinite extent of low-lying gi'ound shall bo filled 
up, much less that it shall bo filled up to some 
particubar level, or filled up with sweet earth, or 
that it shall be sloped in a particular direction. 
MtrNiciPAii CoMirissioKm op Bojidav v. Haei 
Dwaekoji . . . I. L. R, 24 Bom,, 125 

— ; a. 461 (d) — Bye-law restricting the 

height of buildings on a site previously built 
upon — Validity of such bye-law, — ^The Municipality 
of Bombay has power, under s. 4G1, cl. {d), of 
Bombay Act III of 1888, to make a bye-law restricting 
tho height of a new building erected on a site which 
had been previously built upon,. BIUNiorPAiirs' op 
Bombay v. Sendee ji . .X B, R, 22 Bom., 980 
8, 472 — Continuing offences — Punish- 
ment for such offences after a fresh conviction — 
Separate prosecution for continuing the offence , — , 
A Presidency Magistrate, having convicted .certaiu 
accused persons and fined them under s. 4.71 of tho. 
City of Bombay Municipal Act (Bombay Act III 
of 1888), proceeded in the same order, purporting 
to act under the provisions of s. 473, to fine them so 
much per day iu case they continued the offence. 
Held that tho latter order was illegal under s. 472 of 
tho Act. Tho sectiou requires a separate prosecution 
for a distinct offence, a prosecution in which a charge 
must be laid for a specific contravention for a specific 
number of djiys, and for which charge, if proved, the 
Magistriite is to impose a daily flue of an amount 
which is left to his discretion to determine. In ee 
Leidaji Tolsieam . I. Jj. B., 22 Bom., 768 

■ a, 627 — Suit for damages against 

Municipal Commissioner — Notice of suit — TVhat 
is sujfcieiit notice. — ^The plaintiffs were owners oXa 
house consisting of, a ground floor and upper story 
and measuring 77 feet in length. On the south side 
of tho house was a gully, 3 feet 6 inches wide, 
separating it from another upper-storied house. ■ 
The plaintiffs in this suit complained that in 
January 1891 tho defendant by his servants dug a 
trench, 8 feet deep, -along the whole length of the 
gully for tho purpose of laying a drain pipe, and that 
tho work was done so negligently that the plaintiffs’, 
house was iniured and became in such a dangerous 
condition that it had to be pulled down. The plain- 
tiffs claimed E3,996 as damages. The defendant 
denied the negligence, and alleged that the work was 
not done by his servants or agents, but by a contractor. 
For the defendant it was contended that the 
notice of action given by tbe plaintiffs under s. 527 
of tbe Bombay Municipal Act (III of 1888) was 
iu3ufficient.‘ii,Tbe notice stated “that one ,8 A, a con- 
tractor under you, and as such being your agent and 
servant, excavated a trench, etc.” It was argued 
that tt(is was not a good notice, as it only alleged a 
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causo of action ari^g oat of tbo acti of tbe defcn* 
dant'i servants and agcDts> and not cat of tbe act« of 
a contractor. Seli that tbo notice ivai saffidont. 
Tbo section only required tbo ootico to state iritk 
reasonable parti^anty tbo cause of actionj and tins 
waa done. Tbo iadivldual by wbom tb* daaaas* 
uas done was specified and tbo s«ts wbieb csasaI 
tbo damage were clearly set foitb. Px’SXKxx 
EBtSnHAJI r, MOKICI^AL CCUOIISEWli* CT 

UouBAT , . . L Xi. H.» 17 BriTt^ Sd7 

BOMBAY POUT TBUST ACT fj. OP 
1873). 

See IsJTOcnojr— Spioii— Cins— ?rt- 
uo OniCEBS wim Srsirrati ?rwraA 
[I.I..E.,1S3=,123 
8<« liiBSL . I. 

BOMBAY POBT TRUST ACT (TI CP 
1878). 


<3ee Sau ot Goos». 

[L L. R, 17 £3 

BOMBAY B£atrLATION-I303-^ X.1! 

Sea Diumnos— Boiaxs : 

Of 1800. 

C6 W. B.. P. C.. SI 1 1 Msen's Z A^ 1» 
1 l£9crk*x Z A.« ^ ' 


BOMBAY - BEOXJZAT10N-1B27-II 
— concluded. 


See E-vtuscEKcrr ci Emr— Bisrr t> 
snusex . . 11 


See fcrwarmriJcMi. JrsarOTcwoy. 

ILZ.B,2l£c=L,773 

1833-VZ 

Set Daxxoia— lfzxmxAj3.1a;zitXAT7 
or DAiuoM-Lziict cr Oyxzjxcx. 

[I A^»,e9 

1827-n. 

Set lime tAy-ls- grCT.T-T — L it 
ooTOLraa PAiTttTU* Cuu, 

^ ^ 11 2«53=, 2gi5 

Set JrxuEicTKt* cr crrs * 

CutB . t 

See rnnoyi jUt, i. t ( 

P-L,S^:T2rxs^23^ 5 
Al I 

See JrxaiiCT.ir c, [ 

See UXiJiJKs AtT. s, st. ? 


1. 6. 


See SCPEBISTXHJJESCB 07 lllOff COCST— 
CitlL I’socmrsB Cons, 1682. t. C22. 

[I. L. B., 10 Bom., 010 

a. 6, cL (S). 

&« Bien CoosT, Jtntisnicnoir or— Dou> 
sii— CiTO . . .0 Bom., 240 

8. 18, cL (2). 

See ArrxAt. is Csisxxal Csxes -C aiui. 
si 2 i Fnocznrxx Codes. 

[2 Bom., 112: 2iid Ed., 100 

fc2L 


See J mssicnos op Cim Covxt - Cist*. 

[Z Z. B., 6 Bom., 83 
Zl4.R.,aBom., 725 
Z Z. JZ, 7 Bom., 323 
See BmsT or Srtr— C ut* Qtrzsnoxs. 

(Z Z. B., 2 Bom., 470 

8.43. 

£u Prsim SofTAjT 4 Bom,, A. o, 03 
See SoozOTxT* 1 rx.cr, J ciajKionos op, 
ft Z. n., 21 Bom„ 764, 773 

8. 47. 

See PtUllS-AiVWCTKtXT xm Avtxau* 
• • . Z Z, B., 8 !^ta,p 106 


See PUAiM-Iiij*c»mno*. 


Z Z. B., 21 2jotn„ 42 




125iTi,5^ 


Ate ipu Ami*' 

Ast* . ZZ.It,22Jtvra.,e64 
lZZ.B,23Bym,«7 

I7,X,2r3. 

As* CtiViX 
^ Zf,Ui» I.tw. 

[% Vy/T.'i^ 

2 Bim., M ; 2i.4 iil, £2 
tUeTiUil , 6B«£., A,C.i:d 

y ~ A 2^, tZ ^ 

a r:. 

X / >,f (Jirjadjij L Uiyjip* w- 

7^.^ tic Cvi/U t> xee^rU.a ^ 

:* iA J- « 

^ '.r '*Z^» iDS 

»s,v«4 V, tiU •'.'yv.'l# j 7 ii* A** 

5rA.'«.v.«iiTr *• 

C>yvTr«Si.* , 

Ci V/, K, p, c., M ; g acorns'* - 


fetf^USiS ^ ,d6liC»*- 
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BOMBAY EEaUI-ATIOIf-1827-XVII 
-ceneluded- 

11 Moore'a I. A., 206 
la Bom., Ap., 1, 228 
L Ih B.. 1 wm., 70 
I. Ia E., 0 Bom., 483 

^8. 10. 

See CdABOb— P oB^ 0* ChabOb — SpbcuJ- 
CAaBfl— C bdobaIi Bb»i^ o» 

[8 Bom., Cr, 116 

Set SEsnoys JrixiB, 

rS Bom., Cr., uo 
- 8. Sl.oL(3). 


See JtraiBDiciiow o» Bbtbkct Coim* 

BoiiS« BBOuLiTioxa Eira A^. 

[2 Bom., 103; and Ed., 185 


BOMBAY BEaULATION-1837— XXES 
—ecneludedt 

Appfol under — 

See Szbtzcb TsarBE. 

[I. I,. IL, 17 Bom., 431 


- XVIIL 


See WsoJLiiu Cotrax— EnBOBa anact* 
do «» »ot itox. 0, lao 

See C*8z$ OKDBB STiW (BOUBAX UB08* 
il«oa XVIIl o» 1827). 


- 8 . 10 . 


s„ act, i|;». - iaAi, 


- xiE, B. a. 


See JPBisniotioS or UErar» Coobt 
Do»maT BsoBLiTio.yB aim Acx^ 

(o Bom., O. V/., a 

- 7ncT. 


Seenoxail Kiraycs 
\x Of 187(5) . I. L. B., 0 Bom., 403 
See llaoiBTBaxf, JmnaDicnoa o»— Sw* 
cut Acia-Boiuiar lUormnoy 
oT 1837 . . 3 Bom., Cr., 30, 60 

oTio-i . r7Bom..Cr.,6» 

8 Bom., 116 
0 Bom., UO, 343 

S„ SU..C.TTO Do„,. 63» 

1 1,. B., 3 Bom., 73 

&,orici<. . 

[7 Bom., Cr, 30 

See Sasaosa Jcme, JrawDienoa or. 

10 Bom., 100 


See I’USOyS Acr. B. i- 

me 223 

XL.ll.,17Boa].,S24 


See CoTTOS f sarss BaorLinoy. 

[1 Bom., 17 

— 1830— xm. 

See Aoest or FosEiay SoTzsiioy. 

[1 Bom., 00 


- 1831— xvm. 


See DiaxmcT Jdixie, Jobisdiotiox or. 

[6 Bom., A. C.. 20 

BOMBAY BEVENDE JT7BIBDICTION 
ACT (X OP 1870). 

See JraiBDicnos or Cira Cocbt— O rn- 
CIS. Biout to. 

rl> Xk B., 5 Bom., 673 
D E. B., 12 Bonw 014 
Juttiamenor or CiTni.CopBT— B st*. 
yrx . . E I* B., 0 Bom., 462 

[L E B., 23 Bom., 377 
Set Cisxa xvDZft Jpuaricnoy or Cxtil 
C opst— E xst An> Etruri Scts8-~ 
DOUBIT. 

88.3, 4, 5— Jtlart— Xa»d rereee*^ 


Xedilv eptfit^JOemloy Aett V ef IStSt 

ee. il, oed eJ—LandStttmue Code, JJoaibay 
Uet Vot im, e. S7—^tg. AX7 of »• W.— 
tbe i<UliitLQ sued to recover frun tlie dcfcuiJut, a 
Unoa of abkari duties oa tUs maasActiire of iplnts, 
nadcr s. CO of Dumbay Bc^uUtioa XXI of 1837, a 
sum of mucry sUrged to Laro been Ulrg^ly levied 
by t'in^ as Ux or not tbrousb tbo t * ■ ' - ’ 


was Itf^izcdby a 28 of tlis Bombay Ablari Act, 
V of 187A A farmer of duties os t^ tnaaufaeturo 
^ spinU U cot authoriaed to Icr^ a duty on any 
iuice ia trcca titUcr uoiler Bejmlauon XXI of 1827, 
or Act X of 1870, or Bombay Act V of 1878. dulco 
ia toddy.prodacmg trees U oot splnt. wbicb includes 
toddy In a fenaented state only. KaBarax Vjuko 
C iTjv r rritt r. ^trniutw KaOU KOBBoaPKKa* 

[X.EB.,0Eoin..403 

— , . — 8.4. 

Sa Bonsat IsBioaxior Act. «. 

[I.UH,23I!osi.S^ 
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See HEEEDiTAny Oepices Act, s. 17. 

[I. L. B,, 19 Bom., 581 

See JraiSDiCTioN op Ciriz ConHi— Oppi- 
OE3, Eight to I. L. B, 12 Bom., 614 

See JuniSDiCTioN op Civie Couht — 
Eeventje CoiniT3, Obdbes op. 

P. L. B, 6 Bom., 73 

See Pensiohs Aot, S. 4. 

[L Ii. B., 11 Bom., 222 

See Eight op Shit — Oppiob on Emoeh- 
AiENT . . I, Xk B., 12 Bom., 614 

See Saee pob Abeeabs op Eetenue — 
Eight op Saee . X Ik B, 6 Bom., 73 

1. S. 4 — “ Competent Office)^’—- 

Governor in Council — Potoers conferred by Act 
XI of 1S52. — Per Bibdwood, J. — ^Tho words “ com- 
petent officer,” as used in prov. (k) of s. 4 of 
the Bombay Eoveuuo Jurisdiction Act, includes the 
Governor in Council, who is ouo of tho authorities 
upon whom judicial powers were conferred by Act 
XI of 1852. Jahabdanbat v. Seobetaby of State 
POB India . . . L L. B, 13 Bom., 442 

2. Limitation — Limitation 

Act, 1877, art, 120 — Attachment for arrears of 
land revenue — Sait for declaration that ,order of 
forfeiture was illegal — Bombay District Police 
Act" (Bombay Act VII of 1867), s, 4— Punitive 
police ^ost. — ^The plaintiffi was tho talukhdar of the 
village of K. At tho end of tho revenue year 1878-79, 
i.e,, on 31st July 1879, the plaintifi was a 
defaulter in respect of the assessment payable to 
Government for that year. In November 1879 a 
punitive police post was established in the village, 
under s. 16 of Bombay Act VII of 1867, on account of 
the turbulent conduct of the inhabitants. Between 
January and April 1880 the Collector sold certain 
property of the talukhdar for arrears of revenue, and 
realized by the .sale a. sum of Sl,608-12-8. This 
sum was more than sufficient to cover the arrears 
due for 1878-79 as well as the assessment payable 
for 1879-80, but the Collector, after deducting the 
arrears due for 1878-79, applied the rest of the 
sale-proceeds towards the payment of the cost of the 
punitive post. The assessment for 1879-80 having 
remained unpaid, the village was attached on the 
1st of July 1880, under s. 159 of the Bombay Land 
Eevenue Code (Act V of 1879). The attachment was 
followed on the 6th January 1881 by an order de- 
claring the village to be forfeited under s. 153 of 
the Code. In 1886 the plaintifE filed the present suit 
against Government to recover possession of the vil- 
lage, and for a declaration that the order of forfeiture 
was illegal and ultra vires. The defendant pleaded 
{inter alid) that the suit was barred under s. 4, 
cl. (c), of the Bombay Eevenue Jurisdiction Act (X of 
1876), that it was also barred by limitation. Seld, 
also, that the plaintiff’s claim for a declaration that 
the order of forfeiture was illegal was not barred 
by s. 4, cl. (c), of Act X of 1876, as the order of for- 
feiture could not be considered “a proceeding for the 
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realization of land revenue.” The proceeding author- 
ized by law for the realization of land revenue, i.e., 
the attachment of the village, having been taken, 
no other proceeding could legally be taken, as against 
tho plaintiff, till the expiration of twelve years from 
tho date of tho attachment. Seld, further, that 
the claim for a declaration that the order of forfeiture 
was illegal was not time-barred, as it was governed by 
art. 120 of tho Limitation Act (XV of 1877). 
Sajiaedas Beohab Desai V. Seobetaby of State 
BOB India . . . I. X. B, 16 Bom., 455 

3- ; Service inam land — Suit 

for a declaration of title to trees thereon and for 
damages — Jurisdiction of Civil Court— hereditary 
Offices Act (Bombay Act III of 1874) — hereditary 
officer — Officiator , — The plaintifE complained that lie 
was prevented from cutting the trees growing on laud 
situate in tho village of Tungarli, belonging to certain 
persons who had sold tho trees to him. . He claimed 
damages and an injunction restraining tho Collector 
from interfering with him. The defendant pleaded 
that the trees did not belong to the plaintiff’s vendors, 
being on service inam laud. The lower Court dis- 
missed the plaintiff’s claim, holding that tho land, on 
which the trees were growing, was service inam land, 
and that the plaintiff's vendors had no title to them. 
On appeal, the High Court, on the evidence, upheld 
tho lower Court’s decision that the land was inam 
service land, but held that it did not necessarily follow 
that the trees upon it were tho property of Govern- 
ment, and not of the vatandars. The latter might be 
the owners of the trees subject to a condition. The 
case was, therefore, remanded to the District Court for 
a finding on an issue as to whether the holders of 
service inam lands had a title to the trees on the lands, 
and, if so, whether they had tho right to cut down 
trees without the permission of the Collector. On ^ 
this finding the District Judge found in the affirm- 
ative. The case then came again before the High 
Court, when a preliminary objection was taken that 
under s. 4 of Act X of 1876 the Court had no jurisdic- 
tion. held that, it having been decided that land in 
question was service inam land, the Court, under s. 4, 
cl. (os), of Bombay Act X of 1876, ceased to have 
jurisdiction over the plaintiff’s claim against Govern- 
ment in respect of the trees growing thereon, as such 
claims related to property appertaining to the office of 
a village officer. DeSodza Detino n. Seobetaby of 
State fob India . . I L. B, 18 Bom., 319 

1. B. 11 — Bevenue Officer — Poresf 

Officer — Forest Act (VII of 1878) — Bight of 
Appeal . — S.’il of Act X of 1876 only applies to an 
act or omission of a Eevenue Officer, and' only in 
cases where the law allows an appeal. A Forest 
Officer is not a Eevenue Officer. Act X of 1876 must 
be constmed strictly. No right of appeal can be 
given except by express words. Nabayan Baeeae 
V, Seobetaby of State fob India 

tLL.B, 20 Bom., 803 

2. Practice — P rocedu re . — 

Under s. 11 of the Bombay Eevenue Jurisdiction Act 
(X of 1876), in a suit to which that Act .applies, the 
Court, before taking -evidence on the merits, should 
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BOMBATT BEVENUE JUBISDICTIOK 
ACT (X OP lQlQ)-e6»du<led, 
require tLo plkiutiS to prove fint of &11 that he hui 


[L I- B., 22 Bom.. 173 
- Su>l oganut Oeterameaf 


«fti prcKut^,— iZe/d that the pUmtilf xvae net 
)>ouD(l to wait for a reply before fUioghietuita^^uitt 
Gorerament. ABiJi Faiutinttu r. SecBetiBT op 
htiTB FOB la-nix . L L. B., 22 Bom., 679 


Set lUuUTSiB, JratipicTio^r op. 

[I.L.B.. 33 Bom .,701 

Set SrsciiX. ob Second ArrsAi. — Suau. 
Catrti CovBT SriTs. 

£1. ii. B., 7 Bom., 109 

Set SrSOBSlBlTB JUDOE, JOBIBPICTIOX 
Of • ■ L Ii. B., 12 Bom., 3^ 

[1. 1.. B., 16 Bom., 441 
I. Ii. B., 21 Bom., 764. 773 

BOMBAY BEVENUE JUBISDICTION 
ACT (XV OP 1880). 

.S'rr GraBCLCf— ArrotsriBBBT op Goib* 
ouK , I. Ik B., 6 Bom., 309 
Set SnoBoniTB Jcook, Jmisicnovop. 

[I. Ii. B., 21 Bom., 764 

BOMBAY SALT ACT (II OP 1800). 

■. 47 (A)— i’cMriiioa e/ tall tetter 
•nti iXe tnlfnlti-n oj toU . — Thenurp 
pLiveiLn of uit ratcrnith the idUhUo c( sunn* 
facturiu); aait thcrtfruoi U twt au (tfinre Uudrr the 
Ikmbay talt Art (Doiehay Act II of >b90). QrsBV* 
XurBKi r. DaAuai Kiehu 

T Ii. B., 23 Bom., 788 


BOMBAY 8UMMABY SETTLEMENT 
ACT (VII OP 1883). 

Set hkSD USTE»Ct. 

[13 Bom., Ap., 1, 236, 378 

Set SBBTICX TzaTBB. 

[L L. E., 18 Bom., 13 
Set Settiemest — CossTXCcnos op 
SsTTLEittXT . L L. B., 17 Bom., 407 


Set SiBTICS TXNTSt. 

[8 Bom., A- a, 108 
LL.B.,0Bom, 108 

SB. 2 , 8 , 9 . 

Set CosTBici Act. aa. C9. 70. 

[LL.B.,0Bom.,244 
Set CoxTBiBcnos, Snr tob— Volcstabt 
ParvEN-Ti . L L. B., 0 Bom, 244 


Set SiTTintBST— Exfiainos op Simt- 
utST . . L L. B., 4 Bom, 307 

— ^ — Bs. 27 and 82 
Set DcTUs. 

[3 Bom., 363 : 2ad Ed.. 339 

8.32. 

Set JcBitpjcTies Of CiTTL CorsT— Bl* 

TBXTB . , 6 Bom, A. C., 208 


BOMBAY 8UBVEY AND 
MENT ACT a OF 1806). 


bettle. 


Set liouBiT Local. FrxoB An 16C9. 

[L L. B., 17 Bom, 423 
Set Enon Sbttubxxt An. s. 17. 

[I. Ii. B, 21 Bom, 236 
See Lkso Retemts L I^ IL, 1 Bom, 70 
-BoTonuo Burroy— Ea/ry o/ 




CLL.IL.3Bom. 134 
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BOlilHAY SUnVI-JY AND Him'LE. 
JiIENT ACT <r OF 1805) 

2. - D o u n il ;v r y il i <i p u I o. — 

'* 11 liiuUry iSL»)>u{f.’' a? iijnJ Itj th.> Survey Art 

(U iiili.iy Art^ I I't lS'‘rj). tU'.Mis a ..''titiiitlf 11 
llltWdn tsvn l!i !^-ll5M.lu5!iv:ll!ul.|iri'Jlfl<!/ ,V* 

:v b Hiu? . r b*,\!n>liry ii’.irksi liai .ir Kivr 

bifii fudl by tljn s’.srvcy i.ibrir.i, Alt<r Ihif 
flUU'tii't!* > f tin; '.I’Srt* vfSH'tr* haVi'' m*iil i:j ii tli.5. 

Sric;. thr (.''Ibrt r arlifi^- iiii<!if Art III.-! ISJOh 
tli« jirr.jK? t.'Jiu'.T t>> ib;>;r,il!)r »;i,-li ,•» Aujuitr, jjhiI 
lU tbr jir'ijHT j.-- lit'.. !i < J {!i.^ b.uit'hVy tit.\rkii. lint 
ubifr n laiuUi'liUr rtaUin t,i tic-ittr it- iil aiul^lf 
Wnrli:^ I'.'bUr U' il ftlbv.iUn 5n-«n lunrjuA <r 
i:;cr nj>:u by thr litSif, tiu' rwii a^vrtb vr<l 

nuut bir hi* jila'ii'.t in (wiiirli in the cnao 

“f 1 % c!a;Ki f. r j* dt.i.iif) Day hr ihi,' C'oiiri <•( 
tlir MnsiiLsSi’arrr ib'-i riiicnry Ci'-il C- nrl), iThrrrtin? 
tirtinnlliati- u rf tb.r t'.AUrtor r,4 t.i the ]ir, ]n r p.A- 
iii,.n itf lisr tmitvAiry Iht),' nurki (nl'.li iii^h it «f 
U»r!f r. ;ii'< r» r r wilii !rnr. «i i; > H^bt <f p t.-.jjl-'ii) 
nST- ril» Vftlnsblo rvbb iiro in nOjtuUc atU!^" iij) u lUo 
ri^ii!* r f till' jvitti' l. i’jrAKlI.SU tJlIAUJ r. StUlllt.t- 

-•tjur . . , .8 Bom., A, C., 1S5 

3. Bom. Boh'. NYU of 1627— 

iJKiMi:i_;»jib'4 I'ii hf/iirt' JU<ri, .Id If”''/ 

IS'^S . — — Tint 11 .uibay lit ,>nt.\ti>'!i XVII ut 

1S27 luiil Il 'iiii ny .\cl I I'f lri(!5 win' it< t .npiiHr.ibK' 
to buililiiift-jiU'* in t(.in!:4 niid citiu until li 'iisbay 
Art I I'f Itiibl was ixjinwly nutlr «pjilic.a!ilc t i such 
sUisby 11 iiiV-iy Act IV uf IHOS. D.ubvuit.vi N.tu.st. 
».\a r. .‘suii'CoLi.r.c-rou oy Ui:o.tcii 

r7Bom., A. C.,8a 

u. 11. 

Sm Kiiott Tn.s'trus 7 Bom., A. O., 'll 

— tliiiry into jirirn/c Aoiije fi>t 

itireey purpOKs — Qu.rrr — Wlittliir ». 11 of Act 
I of 1SC5 (Il nibay) juitiilrs siirvcyi ra in luttriim 
prirata h'lUsrs i<if the pitrp-jcof ii disurinu' them. 
JtECJ. P. llJJ.tGTID.t3 llir.\liV4SD.V3 5 Bolu., Cr,, 51 

H. 14. 

Sit I.Val’KCriOtf OP DoCCMKb'TS. 

[11 Bom., 231 

a. 26 . 

Set LiKD IlBVEatrE, 

[12 Bom., Ap., 1, 226 

FO’.cer of GoKenwKiil to raite 

asjejitneiit — Jioni. Iteg.XFIIof 1S27, i. -J, clt,3 
atid 3. — I’ho Words in s. 25 of Uouibay Act I 
of 1805 confiT U[xm Govcnimciit no iibsoluto p-iwir 
ill all cases to llx any assissiucut they may ptinwe. 
Ilut that section, ns also s. -I, cl. 2, llogulation 
XVII of 1827, distinctly limit the power of Govern* 
Went to r.iiso tho assessment on land btld partially 
exempt by ri;;lit. Oovcniuiciit, Iinwcvcr, may set 
aside such liinitation.s at their discretion by a Icjps- 
lativo enactment, lui pr-ividetl liy el. 3 of the-abovo 
Kcgulati m. Ilut Government can exercise this jwtvcr 
only under “ specific ” rules. In Bombay Act I of 
18C5, s. 25, no such " specific " rulca are to bo found as 
would indicate that tho Legislature intended to set 
aside tho provisions of cl, 2, s. <1, Regulation 
XVII of 1827, and to enable the revenue officers to 


! BOMBAY SURVEY AND SETTLE. 
MEET ACT a OP 180D)-~pea/,-n«c(/, 

ignero all cXcmptiMis except thege which they m.iy 
tliemselvi s eho. JO to rereigsiiro. Where plaintiff Iwd 
enj'jyi.d " sat" or a ri iliUiii.n of one.fimrtU for 
a peril d Ilf luiirc than tiiirty years with tespict to 
i.nnia on wliieh .'dudsmut bteauic Icsbble in 1803 
.t.l>., lie w.aa in Id by the High Court to luve estab. 
j tiihcil H pnscriptivo right to sucli a remission. 
! C«t.i.;:croit c? Cop.iD.t p. O.v.’iL’sii Jf.tuKsiir.tu 
.MimKr. j)At.s . . , .10 Bom., 210 

I —0,32, 

AVI' Jcuiamctjos oy Ctra Covut— E rgi-T 
.\sa Bbvbsvi; Sena, Iioun.w. 

I [L. L. R., 21 Bora., 084 

! — — eattJf — Sjnclion of 

I JUceouif Cocspii'fiiV.aerr (o //fiiiiny . — The pluuse 
i •• villagi' cattle’* in a. 32 of lio!ub.iy Act I of 18C3 
• doi-s ii.' t iijrliidi' the cattle of any roving gmzier who 
I may clos .so t-i ».|u.’,t for a few nionllu on the public 
i gnmnd of a vilhgi'. Eut Act dma not vcit the right 
I <•£ Miieti eiing siich a diversi'jii of the vilbge grazing 
i ground ill the vilUgcr* tlumsclves.^hut hi the Re- 
I viuiuf Commbsi 'mr, wli;,sc consent must be obt-ahied. 
CoLt.'-.ciojt 0 ? ’rii.ijbt c. Bad IVirnr. 

p, L. H., 3 Bom., 110 

D. 3-1, 

See LniiT,VTiox Act, 1577, .vht. ll-i— A b- 
VKliSBl’OSaCJdlOtb 

[L L. E., 8 Bom., 685 

83, 36, 48 — Poicer of local Ltyit’ 

lature — Oorfpiimeal land — Salt to fit aaide attach- 
ment on land — Baildtnj, Brecllon of . — In a suit 
for Sitting aside a summ.ary attachment, under 
B iitibay Act I of 1805, placed by the Collector on laud 
held on a satlcmeiit for a period lU'fc c.vcccdijig thirty 
yiars, tho value was held to bo five times the assesa- 
ineiit. and the stump duty calculated upm it, irre- 
spective of the actual market value or tho amonut 
for which tho laud was attaehcel. The holder of a 
c.'.coaiiut cart iu Bandera, iu the island of Salscttc, 
in the Thana district, payiugan awmal assessment of 
R30 to Government, built n bungalow upon it with- 
out the pcrmissiou of the Collector, who, under the 
rule purporting to have been issued by the Govern- 
ment of Bombay on the 1st February 1800 in accord- 
ance with the provisions of s. 35 of Bombay 
Act I of 18G5, demanded from him a fine cejual 
to sixty times tho assessment, and, on the plaintiff’s 
failure to pay the fine, summarily attached the land 
•under tho provisions of s. 48 of tlut Act Meld, 
first, that tho Govcnimeut of Bombay had 
no authority to make the rule of Ist February 1869, 
and that, s. 35 of tho Survey Act providing no 
jicimlty for building without the Collector’s permis- 
sion, the attachment was illegal. Secondly, tliat 
the c-xpressious “ Government laud” and ‘’^Land be- 
longing to Government" in Bomb.ay Act I of 1865 
mean land of which Govcmniciit is the proprietor, and 
do not apply to land in which the proprietory right 
in tho soil vests in a private individual, whether or 
not it bo subject to the payment of assessment to 
Govemmeut. Quart — I^ether the amount of the 



impoic* on tlie roVenue ofTiccn lha oblii^tioa of 
(firing; Ibe liolJcr notice vtlicn on lacrcaicd nsemment 
If * ••• TCMOn- 

• ' .1 bo CM 

■ I I • • GoTIX 


(0 Bool, A. CL, 101 

8.4a ♦ 

Set Lixo BSTtnrB. 

[I. I,. £.,1 Bom.. 70 

8 . 40 . 

St* Lim> Hbtextb. 

[12 Bom.. Ap.. 1, 225 

BOMBAY SimVEY AND SBITLB- 
MENT ACT 'AMEIJDMENT ACT 
(IV OP 1838). 

St* liouDiT DiiTucT Mr’ciciriL Act. 

1873, ■. 33 . L L. R. 10 Bom.. 010 

St* QouBjiTScnrirBNoSirTLBiuTTAcr, 
18C5 . , 7 Bom., A. C.. 62 

1, ■ ■ ' BUbiUty to asaessment— 

Potittiio* tnl^oul pnvmfl ef litni <■ « /mt*.— 
^ITirre ImJ in a tovn la ibe I'rniiJciiry <.f B.4iib*y 
<r»* fimnd to Lstc been in pUlatilT* p^MeaujQ fixm 
IbvS to 1^71, vltbM aojr pajumt by bln of li^ 
rc« ruuc to Got cms>cnt,»i/c/J that H uraa not Cable 
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BOMBAY TOIiliS ACT (HI OF 1875) 

— conclndrcl. 

s. 10. 

See CoKTBAOT Act, s. 23— Iiiegai Coh- 
lEAcis— Against Publio Poiioy. 

p[. L. B., 24: Bom., 623 

BOMBAY TOLLS ACT AMETiTDMENT 
ACT (V OF 1881). 

See Bombay Tolbs Act. 

BOMBAY TEAM7SYAYS ACT (I OF 
1874). 

S. 24 — Meaning of the ivoi'ds “ Jle- 

gulatinff the travelling" — Falidiig of ^Regulation 
made under the section for regulating the conduct 
of the Compang's ieri’nji/s.— Tho wovds " regulat- 
ing the travelling'’ in s. 24 of tlio Bombay Tram- 
ways Act (Bombay Act I of 1874) mean laying donm 
rules as to how persons shall travel, that is to say, 
rules for the conduct and behaviour of the persons 
who travel, and cannot be held to include rules for 
the conduct of the Company’s servants, prescribing 
what they shall do,^ or what they shall not do, in 
the matter, for instance, of issuing tickets. S, 24 
of Bombay Act I of 1874 authorizes the Bombay 
Tramway Company to make regulations “ for regulat- 
ing the travelling in or upon any carriage belonging 
to them.” Under tMs section, the Company made the 
following regulation : — “ Any conductor who shall 
neglect to issue a ticket to a passenger, or shall issue 
to such passenger a ticket bearing a number other 
than one of the numbers coutaiued iu such books, cr 
shall issue a ticket of a lower denomination than the 
amount of the fare, or non-cousecutive in number, or 
a ticket other than the ticket provided by the Com- 
pany for the journey to be travelled, shall for evei-y 
such offence bo liable to a penalty not exceeding 
B25.” Meld that the regulation was ultra -vires. 
Manookji Dadabhai V . Bombay Tramway Com- 
TANY , . . , L L. B., 22 Bom., 739 

BOMBAY tmXTFESITY ACT (XXII OF 
1867). 

B. 12 — Candidate for a, degree — 

Obligation to present certificate of previous exami- 
nation. — The words “ candidate for a degree ” in s. 12 
of the Act (XXII of 1857) to establish the University 
of Bombay mean a candidate for the final examination, 
the passing of which entitles him to a degree. They 
do not mean a candidate for a degree at any stage of 
his University career. Students, therefore, present- 
ing themselves for tho previous examination pre- 
scribed by the Senate of the Bombay University need 
not present the certificate required by that section. 
In the matter or Dabasha Eestomjbb 

p, L. E., 23 Bom., 485 

BOMBAY YILLAGB POLICE ACT (YIH 
OF 1867). 

8'eelETiDBNOE— C eiminait Cases — Chbmi- 
OAB Bsamineb , 6 Bom., Cr,, 76 


BOMBAY VILLAGE POLICE ACT 
(Vin OF 1867) — concluded. 

3 , 9 . 

See Sanction to Peoseoution — Wiieeb 
Sanction is neoessaey oe otherwise. 

(X L. E., 4 Bom., 367 

Police patel neglecting to 

report encroachment made hy villagers on public 
road, — Conviction of a police patel for neglecting to 
report an encroachment made by the villagers on the 
public read reversed, as the circumstances of the case 
did not bring it within the provisions of s. 9 of Bom- 
bay Act VIII of 1867. Eeg. V, Ueha Sat 

[7 Bom., Cr., 88 

— ; SB. 10, 11, and 12 — Duties of the 

police patel in cases of unnatural or sudden death 
— Ancient village system of Police, how affected by 
the Code of Criminal Procedure — The an- 

cient village system of police, as regulated by Bombay 
Act Till of 1S67, remains unaffected by the Code of 
Criminal Procedure (Act X of 1863) except where tho 
Code contains a specific provision. Under Bombay 
Act VIII of 1867, tho police patel has to do much 
more thou mex-cly inform the district police. He 
has himself to investigate the matter of a crime and 
obtain all procnmblo evidence. Under s. 11 of the 
Act, if an unnatural or sudden death occur, or any 
corpse be found, ho must forthwith hold an inquest 
and investigate with tho panch the causes of death 
and all the circumstances of tlie case, and make a 
written report of the same. If it appears that the 
death was unlawfully caused, ho must immediately 
give notice to the police station, and if the state of 
the corpse permits, he shall at once forward it to the 
Civil Surgeon or other appointed medical ■ officer. 
These provisions of the law are likely to be defeated 
if tho police patel refrains from the proper actiou until 
the district police officers arrive on the spot. Qhben- 
Emteess V . Eagho Mahadh 

[I. L, E., 19 Bom,, 612 

s. 13, ■ 

See Sanction. TO Peoseoution — Where 
Sanction is neoessaey ob othbbwise. 

[L L. E., 4 Bom., 479 

BOMBAY VILLAGE POLICE ACT 
AMENDMENT ACT (I OF 1876). 

See Sanction to Peoseoution— Where 
Sanction is neoessaey oe otherwise. • 

[I. L. E„ 4 Bom'., 357 

BONA FIDES. 

See Debamation L L. E., 4 Calc., 124 
[4 W. E„ Cr., 22 
2 N. ■W.,'473 
I. L. E.. 6 AIL, 220 
8 Bom., Cr„ 168 
I. L, E., 3 All., 342, 664, 815 
I, L.E., 4Bom., 298 
XL.E.,9Bom., 269 

See JUDICIAH OeEICEES, LlABiniTY OE. 

a. L. E., 1 All., 280 
L L. E„ 1 Mad., 89 
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FIDSS — coHclaJed. 

Ste Cases cmdeb LiuttAnoK Act. 1877, 
AST. 134 (1859, s. 6 : 1S71, AST. 134). 

Ste Tbassees ot Psopssrr Act. a. S3. 

[LL.S., 20 31ad.,436 
Ste USLAWriTL ASSEUOLT. 

[LI..&.,2ia£a<l.. 240 

BOND. 


See Cases V 2n>rs InESEsr— U iscsixase* 
ors Cases— B oxs. 

See Cases uxseb Ittbsest — Oaossiox to 
BT irCLATE, rrc. 

See Cases r.NDES Iwebest— Stwcla* 
TICKS AUOCKTIKO OS KOI TO PSKALTIES. 
See Cases ckseb Liuitatiok Act, 1877. 


BOND— coatiaveif. 

Amount dnc on tbo defendant failing to fulSl the 
COOdltkHl. VSKOAtTATAK r. ItAJATATAX 

[1 Mod., 208 

4. Bond with collateral agree- 

ment to accept rents— of saif.— In a suit 



See Cases ckdbb Mobtoace— Mokit 
DECSEB IdOBTOAOZ. 

See Cases ckoeb ngoisrsAtiox Acr, 
18C0, a, S3. 

^<s Cases pkdes Staup Act. 1679, «. 3. 

. I ■- creating or not charge on Isunove* 
able property. 

Bee Casks ckseb BEaistsATiox Acr, 1877, 
B. 17. 


■ " ' payable by Inatalmente. 

See Cases c.viieb Lisutatiox Act. 1877, 
AST. 76. 

- Becltala In— 

See ErmsKCB-Cmb Cases— O scitAu 
IK Doccuekts. 

[I. Ik B., 20 Bom., ese 
See Oxts or Psoor— D occuests beut* 
IKO TO LOAKS, BTC. 

L ■' Form of bond — Bond not to be 

Oferattre e»(il dithoHour of buitdt tciM reepe^t to 
tehteh bond kae Itmereenled,- An lastniincotwlucb 
i* in the csture ot a bund li not tho lea* a bond 
bfcanie it d<>ci nut oomo into epentiun nulrw and 
nnlil the handi «Uh respect to whkh it it puecd 
haibecn dishunourol. LASsasusmASliAOBrxATa* 
DAS r. Uatcsuau Maksabau 

[I. li. B., 20 Bom.. 701 
2. Condition In bond fbr money 


so. .tHKAIASU t. NlBAKArtx' 


ahsulnte psjmrnt at the cud of a ipcciScd i<criod. 
DtA CUAXn OSWAb V. UOOBXBEDA DABIZ 

[13 W. TL, 24 


is suit als> lie ercatually sncccoded. 7h« irpnacnt* 


of tbo bond llAJEBisro Sixo r. licBu 8oox> 
srxEB CuoiesBAJS . . .13 W. B., 813 


JTelJ Utat. as sbe Lad failed In b(r tndearunr to be 
moilo a t«rty to the vri^lual suit, btr cul^ cucrse «as 
to sue fur her share of (Le nv sey rtccitcif under the 
decree t tbougU sbe tkvgbt bare sued to bate LerseU 


3. Admission of llabUlty on 

bond— FeMisMos ^ eomJittc-a—BefimU—Jlt^kf 
Wbea the full sum siHeidcdln abend vas 
admitted to be doe, tbo fact ct tbo ptalouS basing, 
on cosditivn cf tbo pajmeut cf half tbo auunat by 
a certain day, agreed to remit bis eUira b) tbo otlw 
half, taunol affect bis ti^bt to rceoTrr (be estuo 


Lad tally acemcsLtUugb a balasee of latmst was 
stdlJnc. Ui'AAtoOMiSA r. IlowiUAX Jahax 

[10W.I1..3D7 

7» ' ’ — ■ .^Bit CB bond If 

fere Jee deft — I>i">-il''f eitemlicn.—JIe!J,wttti:( 
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BON'D — continued. 

the decision of the Court below, that the denial of the 
execution of a bond in the Criminal Court by the 
defendant does not give the plaintifE any cause of 
action to recover the amount of the bond before due 
date. SirjEEWiTN SiKGH V. Etinpai Srir&H 

[10 W. E., 351 

8. - — Pailure to deliver bond— 

Suit for amount before due date. — ^If an obligor 
fraudulently withholds delivery of a bond which has 
been executed within a reasonable time after the 
receipt of the money, the obligee has a right to sue 
for the return of the money before the time fixed for 
payment. Peaeee Moeeb Dossee n. Thaeoob 
Dos 3 Dtttt . . . . 21 W. E., 443 

0. Eight of one of several heirs 

to sue creditor for share of debt — Joint obU- 
gation — Obligation — Act ZXVII of 1860 — Con- 
tract Act, IX of 1872, ss. 42, dS.Seld by the Pull 
Bench (Mahmood, J., cfisseuting) that when, upon 
the death of the obligee of a money-bond, the right to 
realize the money has devolved in specific shares upon 
his heirs, each of such heirs cannot maintain a separate 
suit for reeovei-y of his share of the money due 
on the bond. Kandhita Lae v. Chandab 

[1. L, K., 7 All, 313 

10. Suit by obligee against some 

of obligors tahing fresh bond from the rest. 
— ^Where an obligee sues some of the persons jointly 
liable to him under a bond, and takes another bond 
from the rest for what he considers to be them share 
of the debt, he does not discharge the latter from 
their liability to contribute according to the shares in 
which they are liable among themselves, nor does his 
transaction with them (they not being sureties) 
destroy the joint liability. Shvshee Momrir Pae 
Chowdhby V, Eau Koomab Koondoo 

[22 W. E., 193 

11. Bond used to pay debt of 

third party — Liabilitg of third partg.—The fact 
that the money raised on a bond is used to pay a debt 
due by a third party (G) does not make such third 
party liable to the party who executed the bond, un- 
less the latter joined in the bond at the request of the 
third party or of some one acting under his authority. 
Gove Kishobe Dvtt CHOwnHBr v. Oeeee Ali 

[24'W,B., 99 

12. — — Sale of interest of obligee in 

a hypothecation-bond — Civil Procedure Code, 
1889, ss. 268, 274. — The interest of the obligee 
in a bond hyphothecating certain land as security 
for a debt having been attached under s. 274 of the 
Code of Civil Procedure and sold, a suit was brought 
by the purchaser upon the said bond ; it was objected 
that the suit was not maintainable because the bond 
had not been also attached as a debt under s. 268. 
Held that the fact of the bond not having been 
attached as a debt under s. 268 did not affqct the 
right of the purchaser to realize the amount due 
under it. Saiu Atvab v. Kbisunasami 

[I. D. B., 10 Mad., 169 

13. fraudulent alteration of 

hypothecation clause.— The obligee of a bond j 
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for the payment of money, in which a certain share 
of a village had been hypothecated as collateral secu- 
rity, having fraudulently altered such bond so as to 
make it appear that' a larger share of such village 
was hypothecated, sued the obligor to recover the 
money due on such bond by the sale of such larger 
share. The obligor admitted the execution of the 
bond, and that a certain sum was due thereon. Held, 
on the question whether under these circumstances 
the obligee was entitled to relief as regards his claim 
for money, that he was not so entitled, inasmuch as 
the bond on which his suit was brought must be 
discarded, being a forgery, and therefore the suit as 
brought failed. Gabga Eam v. Chandan Sin&h 

[I. L. E„ 4 AIL, 62 

14. ^ Appropriation of payment 

— Mode of calculating interest — Peg. XV of 1793. 
— ^Where payment was made upon.a bond, the amount 
paid being less than the interest due, — Held the pay- 
ment ought to go to reduce- the amount of interest 
due, and the creditor in a suit upon the bond was 
entitled to a decree for the principal and balance of 
interest up to date of decree. Ltiohmeswae Shtgh 
V. Litbt Aei Khan . S B. L. B., P. O., 110 

15 . Pailure of hond—Hcidence— 

Non-registration. — In an action on a bond and 
mortgage, which was not registered, and the factum 
of which was denied, the Prmcipal Sudder Ameen 
decided in favour of the plaintiffs; but such judg- 
ment being reversed by the High Court, the Judicial 
Committee, considering that too much weight had 
been given to the fact of non-registration, reversed 
that finding, and, after a careful analysis of the 
evidence, found the bond to be genuine. Ganga- 
BEASAD 1). MaWJI LAE 

[9 B. L. B., 426 : 16 W. E., P. 0., 30 

16. Presumption of payment— 

Possession of bond bg obligor. — The presumption of 
payment of a bond which arises from its possession by 
the obligor loses much of its force when raised, not 
between the original creditor and the debtor, but 
between the debtor and the purchaser of the debt at 
an execution sale. Debbndea Kuxiab Mandae v. 
Eup Laee Dass . . I. L. B., 12 Calc., 546 

17 . Evidences ofpa3niient— Brror 

in account — Waiver — Estoppel — Indorsement . — 
Where the defendant executed to the plaiutifO a bond 
for the payment of the balance found to bo due from 
the defendant to the plaiutijf upon an adjustment of 
the account of then- mutual dealings, which bond con- 
tained the following stipulation ; “ I shall pay the 
money after causing the payment to be entered on the 
back of this bond, or after taking a receipt for the 
same. I shall not lay any claim to any payment 
made except in this way," — Held that though the 
defendant at the time of the adjustment disputed tuo 
correctness of the account, yet that, by having c-xe- 
cuted the bond and made payments under it, ho must 
be held to have waived his objection, aud in a suit ou 
the bond could not be permitted to re-open the question 
of the correctness of the balance, tbougb be might 
possibly have been allowed to do so bad ho alleged that 
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BONP— con^toKfi. 

• ' • ■ duiiud vaa really daa to tlio plaintiff, 'to exccuU a 

t ■ bond u Li* fat our, nbcrcby lie bound tumxlf to pay 

• • , I . a large *tim of money claimed by the pUmtiffaabring 

■ * due £romthc«idu«f ;tLoplamt^oDli]»parttgri.H.mg 

• I • ■ tLat Le aunid treat lucL payment oe a aatiafactiua t£ 

' • t Lie claim sgoiiut Uie vtlduai, but mrauwLile that bo 

* I • Would retain tbe lecuritiee wbicb ho held from them. 

• • In a nut brought by the plaintiff agaiutt tbe heir to 

• I • ' ' • eoturcetbe lait'OiaitioDcd bond,— i/e/tf that the bond 

• , I .* «rae vhuUy isiabd and frandalcnt a* agabut the do 

• ■ • I. ^ fendant, aud that* ai there aa* uo priiity of Contract 

ought not to bo oictlooked, but ii by no niraiie oon* between the pluntiff and ^fcndact indeiKodcntly of 
’ bond, it could not stand at a acconty for anything 


Bausxs . , , . I. L. n., 1 Bom.(4& 

Ejosb Dost MiTTU r. TaBicnisD Bo? 

[8 W. B., 318 

Set Gtasni^zi Smoii c. Laixoo Kooswin 

[3 W. R,, Mifl., 23 
^ 18. ■ ■ - Xfovatloa of bond-^Aurefy, 


itt>tA Enunifa Mnuc Fccnairja KaisaB 

tl3 B. L. B.. 608 : 23 W. B.. 148 : 

li.B.,lLA.,241 
Affinnicg dccition of Digb Court . 7 M ad., 85 
2L — ' , 11 — — JionJ for pjy* 


(.9 B. L. n., 384 : 14 Moore'a I. A., 86 : 

10 W, E., P. C., U 

iQ. Sond yirea la 

reneiral of former (oadt.— 'Where a Loud u girea in 
renewal of funner boudi. Rich bond Gooitltutct a new 
te'curity, to Uko effect from itt date. Uatizo Bnz 
r. Butdiubcb 3 IT. W., 37 


to be given back until all the inttalmenti tbuuld be 
luuet a pmumption that the bund uu only 
mtended to be a cedlateral »ecar)ty,aad&ot a lubiUtu* 
tloQ for the obligation anting from tbe bUla of 
tsebaoge. bneb a pretuuptiea may bo impliedly 
rebuild by other circustUncca Wttlom t. Jr'oeter, 
Sjjtnj.y. C., $it3, Qtcd. ItisuA UoBcm Snaiia 
r. Uabk 09 Bcioai. . . . 3 C. L. B., 605 

22. Ferial ottiya* 

meat of rent of latd la to(u/ae(iea lif lalereil-— 
" Jawey”— Jiafolieao/aawe# la/ocear of ottiy* 
aee ao< effitled — iait «a ioad— C/ain/er ia/<re«e 


• . I I . • .At 

■ • ' , » ■ “ r . t jntt 

ir ajtbtauce, and aeUd uuJcr thnaU from the plain* 
tiff, a puwiTful aud wtaliLy banktr, that be would 
caiTT ou tbe ItligatUm agalott him ftrfat a*t m^ar, 
«Mludaced. Contrary to hit own judgment and tente 
of right, and uitbuut any cudcace that the tua 


right to rtcuvrr inure»t from tbedtfeadaat wtt gone, 
aud the plaiutlff «Mth4nfciraQot<uUtlrd (o main tain 
hie ruit agalntt the deftudant In rttiHct of the i&tcmt 
wLk!i«at i«}alle under thebimd. Arru Mtou r. 
AlLOULL&anc . . . I. Ifc B., 0 A11..240 

23. — Bond payable by inatal* 

menu— i'<»it4/««a'~Jr< JliK n/ fsd3, $. 1— 
Caate lot.— Where a Knd, {wyablo by Uttal* 
Bcstt, funvlded that upen default in payuut ct any 
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BOMT) — continued. 

one of tljo instalmeuta tho whole amount secured by 
the bond should become payablcj — Meld that a suit 
to recover tho money duo upon tho bond, brought 
after a lapse of more than three years from tho date 
when tho Jh’st default was made, though within thi'co 
years from tho date of tho last payment, was barred 
by lapse of time. Hubhom-ath Eov v. Maher- 
OOLAH Moliah 

[B. L. H., Sup. Vol.. 618 : 7 W. B., 21 

24. Cause of action 

— Decree payahla hy monthly instalments. — When 
a bond is entered into to pay off money duo under a 
decree monthly by instalments, each m ;nthly instal- 
ment beermes a separate causo of acti m, and limita- 
tion applies to each iustalmeut separately. Kiitdtt 
V. Kali Sahit 

[3 B. L. E., Ap., 112 : 12 W. B.. 71 

25. Default — Cause 

of action. — Where a bond was given to secure a debt 
which was to bo repaid by seven animal instalments, 
and the bond provided that upon failure to pay a 
single instalment tho wliolo principal sum secured 
should immediately become duo and rceoverablc with 
interest, — Meld that tho causo of action in respect 
of the principal and interest arose on faUuro to pay 
the first instalment. Kabuppana Natak v, Nal- 
LAiniA Natak .... 1 Mad., 209 

MADHO SOT0ff V. Tkakook Pebshad 

[5 N. W., 35 

26. L i m it a t io n — 

Waiver. — Queere — ^Whether a suit on a bond for 
payment by instalments, with a clause making tho 
whole amount payable on default in payment of any 
instalments, must bo instituted within three years 
from the time of the first default. Payments made 
and accepted afterwards may operate to waive the 
effect of a default, and to restore tho provision for 
payment by instalments. Hullodhub Bengal r. 
Hogg ..... 1 W, B., 189 

See Bbben v, Balpotje. . Bourke, 120 

Contra, hlADHO SniGH v, Thakoob Pehshab 

[6 IT. W., 35 

SUMBHOO CHinrDBE Shaha r. Baeoda Soondueeb 
Debba ..... 5 W. B., 45 

27. — ^ Suit upon a bond 

executed by the defendants to the plaintiff for the 
payment of a sum of money by instalments. The 
bond contained a proviso that, on default being made 
in the payment of any one instalment, the whole 
amount should become due. Default was made in the 
payment of several instalments, but subsequently 
payments were made by the defendants and accepted 
by the plaintiff on account of the unpaid instalments. 
The defendants pleaded the law of limitation. The 
suit was brought more than three years after the first 
default in payment of an instalment had been made, 
but within three years from the time when, taking 
into account the payments tlmt had been made, the 
first instalment claimed became due. Meld that 
these payments as regards both parties must be con- 

/^sidered as if made at the time fixed; that the defen- 
dants could not rely upon the stipulation as making 


BOND — continued. 

tho whole debt duo, and fixing the period from which 
the time of limitation ran ; and that, the first of 
tho instalments claimed having become due within 
three years, the suit was not barred. Bam Keishna 
Madadev r. Bayaji bin Santaji 

[5 Bom., A. C., 35 

But see Gumna DAMBEEgHBT r. Bhiku Habiba 

[I. L. E., 1 Bom., 125 

28. Execution of de- 

cree — Eailure to keep' decree alive — Suit on bond, 
— In execution of a decree, seven out of nine judg- 
ment-debtors, with the consent of tho decree-holder, 
filed an instalment-bond, agreeing to pay the amount 
of the decree with interest thereon in two instalments. 
Tho decrec-iiolder neglected to take proceedings to 
keep alive the decree, and his application to execute 
the decree was disallowed. In a suit brought by the 
decree-holder agaiust tho person who had executed 
tho instalment-bond for the amount of principal and 
interest duo thereon, — Meld that the suit was main- 
tainable. Asuidbaei Chowbhey "v, Jagessee 
Kumab . . . 6 B, L. E., Ap., 32 

S. C. Abhidhabeb Chowdhey v. Jeggessee 
Kemab .... MW. E., 430 

29. Waiver of de- 

fault — Dimitation. — Suit brought on 24th April 
1873 for principal and interest due on a bond dated 
306h October 1850. The debt was payable by eight 
annual instalments, on failure of any one of which the 
whole amount was to be payable ou demand, No 
instalment was paid, and when the suit was brought, 
defendant pleaded that the suit was barred, as three 
years had elapsed from the date on which the last 
instalment became due. Meld that the usual clause, 
that on failure to pay one instalment the whole 
amount shall be payable on demand, gave a mere 
election to plaintiff of converting the obligation into a 
different one; that that election was never exercised, 
and that the document continued to be one securing the 
payment of a debt by instalments, as to all of which 
the action had long been barred; and that it was 
unnecessary, therefore, to consider whether, in the 
present case, “on demand” must uot be construed 
according to its meaning at the period at which the 
words were written. Eathamakala Sebbammah v. 
Eaghiah 7 Mad., 293 

30. Construction oj 

bond — Payments towards interest and principal . — 
Defendants were indebted to the plaintiff in the sum 
of El,400. With the object of liquidatiog this debt 
with interest at 12 per cent, per annum, the parties 
executed a bond, whereby it was agreed that the 
defendants should grant an ijara lease of certain 
property for the term of fourteen years to the plain- 
tiff's husband ; and that the rent reserved on this 
lease should be paid by the lessee to the plaintiff 
during the terms in seini-auuual payments each of 
ES3-12. Meld that, on ttie proper construction of 
this agreement, the semi-annual instalments were to 
be applied first to the reduction of the principal money 
due, and not to the payment of the interest. 
Sheenomoyee Dossbe t!. Uma Soondbey Chow- 
pheain . . . . - 2 C, Ii. B., 138 



( 943 ) 


DIGEST OF CASES. 


( 046 ) 


B 02 fD— con^inufif. 

31.- — Cautt o/aettc»~^ 

Waittr of dffauU im Wbca » sum «f 

money i* payable under a bind by inttalmcnta with » 
condition tbit, in default of paying one inttalmrat,the 
wtbcio amount tball tb<a become due, and dcfaolt 
ii made, but tbc obligee eubecquently accepta pay- 
meuta of one cr more tarns as an instalment cr Instal- 
inents due under the bond, tucb acceptance amounts 


arises until t' me fretb default is made in tbr pay- 
ment of a subsequent instalment Fassauua Itow 
Oaur r. TouTi Vekeitx . . 6Mad., IQQ 

S<t m tbo same principle Dub rEBSiiJio r. 
Kdowssbb . . . 6 N W., 18 

3S. ; Z>c/a4*— ffuMcr. 

— alter default in payment of an instal- 
ment UK n a bond, conditioned that OtK>n such a default 
tbo whole amount of the bond should bicouie due, 
plaintiff accepted payment of such instalincnt. as 


first default ce.uld uot bo enforc'd. OrsK CucBP r. 

JlWiUUB a N. W.. 83 

33. ' 

-—Limylatioit Aeli, 1871 and 1677, art. 75—CimI 


obligee may uaire the default under Ads IX of 
1&71 and W of 1877. scb. II, art. 7X>, but the 
Courts Lave no autlanty tocemykl Lim to uraise it. 
Niitlur Alt Vlll of l&o9, a. 104, nir Act \ 

<f 1877, a. 210, coufirs any autbentjr cn the 
Courts to nlicTo a contracting party from aneb an 
ciprvss atipulalioi in a bond payable by mstalnitult 
as to the Cl nstqueuco of di fault m puncioal paymcDt 
of the Inslalniiuta. A debt being pnaiully dur, an 
aliment to pay it by luitalmcnta, «iib a atipula- 
tuu that cn dilault the crvdiUr may cUoianJ iinn}c> 
diate [uiniiut of the while balance due with inUnat, 
is uot to be nlieicd against in equity, bueh a stipu- 
lation IS not in tbo nature if a penally, inasamrli aa 
its objict is <rJy to Kcure {laymiiit m a }>artJtaUr 
manuor. The ditcudaut cttcuUd to the plaintiff a 
bond payable by instaluiiita, and cspnasly stipulat- 
ing for the !«) mint if tlw wb-leaniuunt’u) lailor* 
to pay any iiutalmcnt cn the day fiicX iloiMudthe 
first iustaliDint, but made default in jvyin; Uh 
M cind. which fell due on the Srd August Ib'S. On i 
the SOtb August plaintiff sued to rccuisr the while 1 
lalanct due cn tbc Umd. Uefsodant adnutted the 


SOTTS — eonttnued. 

bond, but pleaded tender of the amount of the second 
instalment sun alter tbo due date, and prayed for 
payment by inslalmcnta nith<'ut any uterrst. The 
first Court passed a decree in the pmlutlff’s favour 
for the amount claimed with costs, but ordered de- 
fendant to pay filOOand tbc cists at once, and tbc 
btlucc by yearly instalments of RlOO each, with 
interest at aiz per cent till payment. The District 
Jndge, on appeal, aifirmcd the decree, with a slight 
sanation aa to intenat, which be directed tbc de- 
fendant to pay uu 01 erdne iastalmenta only. Held 
by tbc High Court, on accouJ appeal, that neither of 
the lover Courts bad yunsdictiiu, uilbmt the con- 
sent of the parties, to substitute, for the contract 
made by them, terms which ihe Court preferred. 
Held, also, that plaintiff was entitled to sue on the 
day alter that on which the default was made,— rir., 
on the day after that fixed fur the payment of the 
instalmint, — and that tbc bQtx.rdinata Jndge bad no 
powtr to rule the contrary. Biouo GonetD Pa- 
ua^ijrx e. DircuaXD . I. lo B., 4 Bom., 00 
34. '■ of df/aull 

— Ltmttatioit Jel, lS71, art. /J.— Ubere a bond is 
payable by instalments. « iih a provislou that npuu dc* 
fault of payment of any instalment tbe whole sum 
then Unpaid shall become duo with mtercit, the cre- 
ditor, ih..ugb he can elect but once to enforce thii 
provision, may w ait e the benefit of it not only on tbe 
orst, but on any subsc<)u<'nt default. Sitbicrbbla 
r.SBTisiau. . X. Za. B., 3 Uod., 81 

36. ' ■ ' " • Default la ^ay- 

mtal—Eeptraiton o/fime/ortpteijt'' lafortemtnl of 
e«a/rac/.— A bond fof money pros idod that on failure 
■u tbe part of the obligor to pay lutereat aa agre^ 
Jithe bund, and wilhm a certain pemd from the 
dateof tbe buud, thoolligvc miebt lue for pt'saessmn of 
(be imiDOvrable pnperty mortgagid in tbo bond. De- 
fault was made iu the payment of interiat as agreed, 
bnt lh« obligee deferred Innguig a suit fi.r p.4Ksslua 
of (he mortgaged property tu luag that tbe time mcn- 
tiooid in the bund espirid before be could obtain a 
decree. litld (hat under these cixrnmstaDCee a d«- 
0 fer p.sstuion of the property conld not bo 
granted to him. DaniTiXt 81?<3U r. Gcuoi Basi 
[L I*. B., 6 Aa, 691 


30. - 


-* Su>t om toad— 


Aiwifatiea— Berdrao/ froof--InJ<,ruuenl of pay- 

nest o/saria/m«a(«.— here a defendant scU up the 
defence of limitation, be must pkadiLudso thattbe 
claim U Larrtd. If, when the plaintiff Las pruretj 
Lie case, tbo facts s^'w that the caw cf acta.n tc- 


«ut a^siae iLs defa-.h ; 

asl«i.=^ “ r* 

veara and aZ^V^ ^ canie ef a.mix 
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I30]^O} — coiicltulttl. 


ilcfiuiU ill luyuuiil.of tlio cl^liUi iiisialmcnt. Tin; 
Ik’IuI ehi iviil < u it* I'tici: iiut rMimiiU itf th»> ji.iy- 
liUllta Or which rrvili’, svivi The nhll,;ijr 

Jiut ii» ijislaiiiKsiIs ivvro ii.iid after the tliinl 
year, t!ut tlicrcfi re the ihi l l ira nc due iiV an larhir 
iLate than that utatnl liy tin; jdaiulilf, and that the 
claim iva-i harrid hy liuiitali'i!). Jlch! that, imisiinich 
iii the lUfciidaut additcid uu i vidciicc to shiav that 
tho hur nutahaunta wero uut v-^al, and iiuaimudi 
na the ciidcuci- produced hy the pLiiutiiT did ind show 
tlial tho debt accrued at a dito earlier than the liuii- 
tatt 11 peri <i, tho plea of limltaticu failed. ItAuii.v 
I’U.VaAl) StSOU r. liltAJAtJ I’.At 

[L L. R, 7 All., 077 

a 7 , Powur of Court to alter 

torma of upceially-ro^iatorcd boud— .fe-f 

Fill of iijJy, 4. It'i— OniVr tn ji-.tj iy iitsfa!' 
lacit/A — fcactf \>J Ci,iirt . — lly a 

IxiUd specially rc.;letertd uiulcr Act XVI cf ISdl, the 
ohli^i r atlpulated tu pay the elillro .atiu.uut secured 
thereby with interest at tho rate* therein siietitivned 
mi a etay therein lueutioucil. There' was a further 
itipulatimi that, mi elefaitll of jei\nieut, the' boiul ec;v» 
to bo cufereed as a decree. On failure •.'£ payment, 
the' obligee uppliexl f'lr e’xcmitimi under s. ila, 
Act XX of IS'ii', but the .Subordinate' Judge ordered 
tiie payment t'j be. inauo by instahneuto. On an ap* 
plication to the' High Court under li. 15 of the 
Chatte’r Act,— //e/d that the Subordinate Judge had 
no jurisiUetion to p.iss a decree on tlio 'oond alleriiig 
or varying ita tonua. S. i'Jl, Act VIll of 1851), 
did not apply. KucTtUA Moiiux ll.viioo r, Uasu- 
unuAJii Uauoo . 5 H. Is. R, 107 : 10 "W". R, 262 

38. Bond registered under Act 

XVI of 186*1, as. 61 nnd 52—'lCsecu(ion in 
d^/ault of yaiymeni o/ initrett . — Where a bond 
was registered under ss. 51 and 5J of Act XVI 
of ISCi, and by ita tenna a tlicd amount of in* 
tcrcst was to be paiel at the end of every unmth,— 
Held that, by virtue of apcchil re'glstraUun, the obli- 
gee wna eulitkd to move for eiccutimi in respect of 
each iiistaliuciit of interest due. llANXHAJiESw’.tK.A 
iViYAU c. Kaji-vla k’-UKEii . . 3 Alad., 88 j 


30. 


Penalty — aUimlalion to jpay 


double tbe atitount oj' debt on default of i>ayiite»t of 
any ins/a/iaon/.— Astipulation by which, on default 
of p.ay'iucnt of one iubtalnieut,_ double tho entire 
amount of the debt due under an instaluiait bond was 
to become at once payable, held to be in the nature 
of a penalty, .losiu Kaxiuas r. Koii Dxds ^VniXE- 
3 Asa . . . . I. Ii, K., 12 Bom., 565 


BOOKS. 

See EvtDESCE— Crviii Cases — Misoel- 
LOEOtrs DocmiESTS - Books. 

[1. Is. E., 15 Mad., 241 

Seo Meiiohakdise JIakks Act, s. 2. 

[I. L. E., 28 Calc., 232 

“ BOOTH,” Meaning of— 

Sec Bombay Distuict Poiioe Act, 1867,’ 
S.33 . . I. L. R, 22 Bom., 742 


EOT'l’OMEY-BONB. 

1 , ^ Advance for repair of Bbip— 

JlitsUFs lien jor teayet — I’rlortly , — the ugeitt 
for a .ship in jx.rt at Bombay, lent the mahtcr money 
oil a bond, in tlio nature of a boltanry-lHind, which 
lie ubt.iiuid from the luaster under pressure of uccts- 
f-ity, U api'e.ired th.it .1, at the time of the making 
of the bond, hr.d funds of Ids princip.iTs iu hand. 
Held that the iiuiatcr's liui Cor wagis li.as priority 
over tile bvud.holdir- Iy tiie Jf.iTXEii or the 
“ flood .SCCCLiS.’" JfACCiCEE.'.' r. i’U/.El'E MaUOMED 

liM-i-u- . , . 1 Ind, Jur., H. S., 303 

; _ 2. — I — Supply of nccoaaaiTos to 

loruign altip — Ctuua for, ayainst proceeds of 
: shipStalute 7 Oeo. /, c. 21, s, 2.— The Statute 
7 tioj. J, c. 21, s. 2 (which declared void all con- 
tracts by w.iy of k.ttmnry made by any subject of 
ll).i .lfajo;.:y on any ahiji in the sen ice of foreigners 
kjttnd nr disiguid to trade to the Hast, and all coii- 
tr.icti for Iradiiig or supplying such ships with goods, 
etc., or with any jiruvi.di iis, store.-, or ucce-sJiries, tic.), 
is repealed by iiuplicntiou. When a suit is brought 
by niatenal men for iiiciisaries supplied to a foreign 
ship against the surplus proceeds of sUcU ship lying iu 
the registry of the Court, and there is no opposition 
on the part of the owners of these iiroeecds, the Court 
Ins a dUcrtti'.iUary jHjWer to allow tho claim of tho 
luateriil men to be paid out of such unclaimed pro- 
ceeels. Ls iiE the tuoceeds ov the “ Asia.” Ex- 
TAuiE Hohjusji . . 5 Bom., O. C., 64 

3 , Mastor’a lion for wngea— 

Sale of ship — Charterer — Priority. — ^The charterer 
of a ship advanced mouoy to enable her to complete 
the voyage, and obtained as security a “ bottemry- 
bond,” sigued by lioth the master and owner. On the 
cumpletieu of the voyage, the charterer got the ship 
arrested and stld, and the money was brought into 
Court. Before any order luid been made for the pay- 
ment of the proceeds out of Court, the master also had 
got the sliip arrested at his suit fur wages due, but no 
decree had been oltaiued. Subseiiuently, tho char- 
terer, w ithout uoliee to tho master, obtained an order of 
Court for the payment of the prccet’ds of sale to 
satisfy his bottomry-bond. Thereupon tho master 
applied to restr.iiu the charterer frem taking the 
money out of Court until the' claim for wages had been 
first satiilied. Held that the master had a lieu on the 
proceeds for wages due to him at the time of tho sale 
of the ship, prior to that of the bottomry -boud-hcldcr, 
and that he was eutitleel to Lave the proceeds retained 
ill Court until the hearing of his claim. ly the 
AIAITEB OT the SHIT ” Boexegai.” 

[6 B. L. E.,268 

4 .. Master’s lien for disburse- 

ments and -wages— roicaye — Priority of lien.— 

A ship was chartered for a voyage from Calcutta to 
Jedda aud back. While at Jedda, tho master found 
it necessary to borrow money for the wages of the 
crew aud other purposes; aud with the consent of 
the owner, tenders were invited by advertisement for 
a sum for which a bottomry-bond was .to be given. 
Several tenders were made, aud one by the chartorcr 
of the ship was aeeeiitcd. A bottomry-bond was 
CAceuted by tho master, with the consent of the 
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B0TT0MBy-B02fD— 

ovruer, la nhicb trat iocladcd tlie cipcoie of certain 
rcpiun which had been fuond ncccuary at an inters 
mediate pert cu the Toyaze fr m Calcutta, and for 
which the master had made himself liable. By the 


Ilooghly, the ship waa taken in ehargo by a inlot, 
under wheto adiice the muter eugageda atcamerto 



bo&il, he had couttltutcd h'mKlf a d<.llor, L( tbs 
kUTixa ov TBS Sua ‘'Pobtcbal ’* 

CdB.L.B.,S33 

5 . Illgbt of suit.— A (Uit «Ul not 

lie la au erJisarj botCi.aryboud gircu by (he matter 
of a t Cktel Bgainat tho owner to recover rhe amoout 
thereof. QUPsiotiz, WiUU A Co. r. HaBBiso:! 

[24 W. B., 60 

g. — . Owner’s coTonant to pay— 


add tatUm at ii£0 per rent, per acoam os the 
aiuoui • ! ■ ■ ■' I * • '' ' 

date, 1 I • - ■ a 

of p* . ■ II . i . ■ 

a..,.;..!.:, .... 

The meu( jr wa* ui.t repaid lu the iti{>uUted date, and 
the TCii^l, alter maVicg acvenl loiagea. funndeinl 
in port. Jttld Uiat the Initrameut vat cit a hot* 
tuTury buud, and the plaiuUll wa* net entitled Bi.dcr 
it, regardnl m an bitrumrut of bypoihitatiai iut«ly 
W rccoeer the enhanced uteriil rifoted to ns Use 


BOTTOHBy-BOITD-foaclaird. 
pasai^e ahoTB qnoted, because that part of tho agree* 
ment waa rndferoncertarnty. Asajr KrTBQ Sabib 
U sBcoraB t. UanitraTBaa Cusm 

CL I- a, 23 Mad., 20 

BODQHT ANB SOLD NOTES. 

<y« Cases rspts Cosriicr— Boronr 
avD Sold Koies. 

Ste Etisexcx— Civil Cases- Secosp* 
ABX SvlDZECE— USBTAVrED OU 
UebCOISTESED DoerVEETS 

[I. Jj. a, 14 Bom , 103 
See Etidescs— Pabol Evidencb— Vast- 
lEO OB COBTBADICTISO tS'BITTEX Is- 
BtBOUEETS • 0 B. a a, 245 

[La a, 17 Calc., 173 
See Sriur Act, 1879 , sen. J, abt, 40 

[1 a a, 14 Bom., 103 

BOBNDABIES. 

See Uecdeb— P oBM OT Decbbe— Oebsbal 
C iASS . . L a a, 4 Calo., 60 

' ■ AltoratlOB of— 

See Zaiu^dab— Poweb or Zauctdab. 

[W. a, 1864 , 366 

- Dispute as to- 

be* Deboal Tbeaect Act, s. 103. 

[L a a, 10 Calc., 041 , 643 
A«« EroBECB— Ctvn. Cases— Mats. 

[La a, 87 Calc ., 336 
See Oeus or FBoor*~Ltsii>Aiios am> 
Adtesss Po^ixssio.v. 

[L a a, 10 Calc., 060 
See Special o& Secosd ArrEAL— O bsebi 
srsAECT OB ^0T TO ArrsAi* 

£L a B., 22 Cala, 035 
See STECTAL OB SsCCM) ArrEAL— O tueb 
Ebbobs or Law ob Pbockdcbc— Local 
lEVEBIIOAIlOy 

[L a a. 21 Calc, 504 
See ScrXBlBTEEDEECE or Ille,n COtTBT 
— Civil Pbdcedcxs Code. s. CS'A. 

[L a a, 31 Colo., 035 

— . - • Proofof— 

See Ues Jcdicaia— Mattebb k» Issce. 

[I. a a, 10 Calc., 313 

Speclilcatlon of— 

Set GBAET— COESTBCCilOE or GBA 5 T. 

tLaa,23AlL, 80 
See Cases vedeb Plaiet— Fobu asd 
COETEETS or PLAlXt— PoeSDAUtS. 
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. BOmTDARY — eon^^^I(W(f. 

See JtrnisDicTio.v op Cmi, Conix— lln- 
VltNUr. CoUJlTa— OnOPUd OP BnVHJflTE 
Counxd . . 18 W. B., 100 

Sea Su>’j>i:nDO.\-a Eonmuiy. 

C2B;L.E.,P.0..33 

Dlaputed— 

See Busoai. Souvky Act Y op 1875. 

[I. li. E„ 0 Ciilc,, 463 
L I., B., 13 Calc,, 230 

Sea Bootav Lakd llnvi;AU!: Act, 1879> 
S3. 110, 131 . I. L. B., 10 Bom., 456 

Pluctuatlng— 

Sea AccuMioh’—Ncw I’oniiATioK op 
Ai.i,uviAii Uiviins on Cuaxoe 

IX Coriisu OP UiVKiis. 

ril B. L. B, 265 ; 18 W. B,. 160 
L. B., I. A., Sup. Vol., 34 

Marks. 

Sea UoaniAV L.iiO) IJEvayps Act, 1S70, 
8. 5G . . I, li. B., 16 Bom., 67 

See JIadius BonxDAuy JIauks Act. 

P, L. E,. 1 Mad., 192 
I. L. B., 7 Mad., 280 

Intorfaring with— 

See M.^oistb.vte, JmusDiCTiox op— 
Speciai Acts— Bouuay Laxd Revexue 
Act (V op 1879). 

[L L. B., 13 Bom., 291 

See Rtoes jiade uxdeu Acts. 

[B L. E., 13 Bom, 291 

Question of— 

Sea Bexsae Texaxcv Act, a. 158. 

[I. L. B,, 17 Calc., 277 

1. Damurcatioa of boundary 

line — Beaj- JJey. AT of 1S33, st. 3, 3, and 8 — Suit 
for declaration of boundari/ contrary to surrey 
award — I’royrietary rights, Bxcrcise of — £resump~ 
tion of oicnership — Beiiy. Bey. ATI of iS33, s. 5, 
cl. 13. — At the time of the Permauent Settlement the 
uoifhcni boundary of the perguuuah Shooauug (situ- 
ated in .\1 ymeusingh, at the foot of the Garr .w hills) 
was not defined by Government. 1‘rom before that 
time, and certainly for more than sisty years, the 
zamindars of tho pergunuah have always, but in an ir- 
regular and uncertain manner, exercised certain rights 
in tho Gairow hills and over tho inhabitants, who arc 
half savages, such as hunting elephants, cutting wood, 
levying cesses on tho inhabitants when possible (in- 
cluding in some parts of the hills a tribute of one rupee 
per hut), and exacting occasional services from them. 
Govirnment held a survey, aud declared tho northern 
boundary of pergunnah Shoosung to be a lino run- 
ning along the base of tho Gai-row hills. The zamin- 
dar thereupon sued to set aside the survey, and for a 
declaratiou that tho northern boundary lay many 
miles further north, and that the intermediate hill 
country belonged to him as forming part of pergun- 
nah Shoosung. Seld (by Sexok-Karb, J.) that the 


BOtriTDABY — continued, 

acts of p-jiiicssioii proved by tho zamiudar were suffi. 
cient under tho circumstances to prove his proprietary 
right in the disputed tract, and for the passing of a 
decree in his favour.. Held (by AIacphebsox, J.) 
th.it they were not sufllcicut to entitle him to a decree, 
being acts c.f mere easement mdependent of possession. 
Held by Peacock, C.J„ Jackson and Pueab, JJ., 
on appc;il under the Letters Patent. — ^'fho rules laid 
down by Regulation X of 1303 were intended to take 
effect only within the tract of country described in 
s. 3. within which the administration of civil and 
criminal justice, etc., was by s. 3 declared to bo 
vested in an olliccr to be deueminuted the Civil Com- 
missioner of tho north-eastern parts of Rungpere. 
"1 lie proviso in s. 8 was not intended to give snb- 
btantivo ])ywcrs to tho Governor General in Coun- 
cil in respect of otlicr tracts of tho country, and 
cl. 3 of tho 6.imo section did not intend to take 
away the power of any Civil Court except within that 
tract. Tho proviso contained in s. 8 docs not 
authorize Government to separate any part of the 
Garrow country beyond that described in s. 3 from 
the district aud from tho general Regulations, but 
merely directs tho separation of such tracts from the 
estates of the neighbouring zamindars, and the dis- 
continuance of tho collection of cesses by tho zamia- 
tlirs from the Garrows. By cl. 2, s. 8, the jiirisdic- 
tiou of tho Civil Courts is taken away only in respect 
of acts of tho above description, done under the 
authority of the Government ; but that docs not take 
away the riglit of a zamindar to contest a survey 
award drawing a line which deprives him of part of 
his zamiudari and Ins permanently-settled estate. 
Where a Rajah Imd e.xercised rights and collected 
dues on certain hills aud in forests north of an alleged 
line, aud it was the unanimous opinion of all the 
revenue authorities that the forests were within his 
permanently-settled estate, tho assumption by them 
aud Government of such lino os the boundary of tho 
Rajah’s estate, throwing upon him the onus of prov- 
ing his claim to any poriioa north of that line, was 
held to bo arbitrary and anomalous. If such pro- 
ceedings were adopted under cl. 12, s. 5, Regulation 
IX of 1825, they were wholly irregular, and the 
irregularity can be no ground for excluding the 
Court from e.xamining them. IVhen a man is found 
exercising, on both sides of a boundary line, without 
objection, rights of oivnership or incorporeal rights, 
and when it is not shown that there is any other 
owner of the soU, or that any objection to the exercise 
of such rights was made during a long course of 
years, his acts cannot be treated as the encroachments 
of a wrong-doer. Per Pheae, Where acts of 
user illustrate all the modes of enjoyment of which a 
disputed property can reasonably be expected to be 
capable, it can be rightly attributed to proprietorship 
of the tract upon which they were exercised. 
Govebxjiext V . Rajkishen Singh 
£8 W.'JS,., 343 ; and on appeal, 9 W. E., 426 

2. Disputed Boundary— >S«n ey — 

Suit for land from lessee of adjoining moueah . — 

In a suit by the leasee of a monzah to recover posses- 
sion of a piece of land from a lessee of an adjoining 
mouzah, both making title under one zamindar, where 
a surrey had taken place at a time when both mouzaht 
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BOUITDAHY— «onc^u<^«ff. 
to wHcli rwMctivcly tUo land wa* claimed at Itdone* 
log were in nil pcttcttioni and when neitlier of tne 
Icaict Were in eiistcncci— ITeld that the init invilred 
lunply a question of ^undary, and what^waa to be 
ascertaiaed was to which monzah the land in dispute 
was found to belong at the time of the sut<rey. 
AsiEEEfs Osauu V. Oosiys Fa^'det 

[16 W. B^as 

3, Queatlon of ‘bnundary — £t«- 


the rule as to the burden of jiro^ing the affirtna* 
tiro is not applicable. Tlte litigants are tn the 
position of oonntcr^laimantSi and both jiarlies 
arc bound to do what they can to aid the Ct-oit 
in ascertainiug the true line. LoKnisuuU 
JaaasBB v. Jldv Kirn Deo 

ri. 1*. B., 21 Cole., 604 
I,.B.,21I.A..30 



tiiat there has h«it seme piaiii uiicamsge in the 
conduct or dcciiiun <>f the esse upon which (bey can 
put Ihclr bands, and msho it the gruxind for an order 
res erslng or Varying the decree. Rau Qorai. Rot 
V. aoBsoT, Strant & Co, 

[17 W. B., 286 : 14 Hooro’s L A., 453 


wut the bnunJancs really were accordloic to the 
khnsrali. Ruesubo Kisuoxb Suian r. llTaxn. 
Si.vQn 17W.B.,D70 


BBEACU OP CONDITION, 

Set LaxnnoEn isxt Tetatt— Alteuxiojt 
or CoxniTiOTs or TtTjurcr. 

Sti La5SLOBD juvs Tetatt— I' oBrEirru 
•~RBEACn or COTDITJoa*. 

5 r# W’ux— CojiTiccnos 12B.1<.11.,1 
[14 B. li. B., 60:23 W. Il.,377 
L. B.. 1 1. A., 387 


BREACH OP CONTRACT. 

See Cases t«)EB Act XIII or 1859. 

See Cases ubdeb Co:(tbict— B sEAca or 
COSTSACT. 

See Dadoes— MEA srng ato AssEiB>ti.xT 
or Daxaoes— Dbbacq or Costbact. 

See Cases omieb Damages— hcita ros 
Damages— Bseacu or Combact, 

See JcnjsDicTiox— CAtsES or Jeuttme- 
Tioti— Cacsi or Actios— D aiAca or 
Cost BA CT, 

See Cases rsnsn Limitstios Act, 1S77 
A&TB. 115, lie (1859, S. l.CLS. 9 A.VD 10)! 


BREACH OP PEACE. 

Dlsputo likoly to causo— 

See Cases osdeb Fobsessios, Oissb or 
CalMlSAL COCBT as to— L lKSLtUOOS 
or RBEicn or Fbici. 

Ste Cases cssis Recoosizatcb to xeit 
TUB Peace. 

■ Frocesslon lUtoly to cause— 

See Masbas Foucb Act. s. si. 

[L 1a Zt. 17 Hod., 37 


BREACH OP TBDBT. 

See Cases cstes Csiuuii, Rbbacb or 
Tbcst. 

See Cases WDtn CtiuisiL 5iilArrio< 

r&lATlO.V. 

See UutTAnos Act, s. 10. 

[I. L. H, 20 ACnd., 808 

See PADTSEBSUir PBOrEllTY. 

[13 B. L. R., 307, 308 note, 310 note 
See TbTIT . . I a Ia B., 80 

BREACH OP WARRANTY. 

Ses \VA&aASTT. 


BRIBE (OPPER OP) TO PURLIO 
OFPICEB. 

Ste Accomtucs I, L. R., 14 Rom., 331 


BRITISH SUBJECT. 

See KCBorEAS Rbitiiu hmJECT. 

See CASts usntB Jt-Bisnicrics or Cbimi* 
SAL CocBT— Kcboteas llsmiu SCB* 
JZCTS. 

- OfTfioco committed by, In foreign 

torrtlory. 

Ste Waoxarrn Ccseisemest. 

[I.li.R.,10Bo&L,73 
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EPOI^ 'SsxEas 9 ^.B., 4=28 

GovEE^^ 343 V -boxixxdEEy tis“'“ 

f 8 • ^•’ BxBP^'^® of acyo“''‘”£.over posses- 

s,?; ^n^s-vSr ® « “g£« B 
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BOUNDARY— 

to which rctpcctirdj tho land wai claimed as belong* 
iog were ia his posecsiioDi and when neither of the 
tcaici were in exUtcncCi*— that the suit i&Tcdrcd 
limply a quebtion of bonsdatyi and what was to be 
BKcrtairied was to which monzah the land in diipnte 
was found to belong at the time of the surrey. 
Ameemb Begum v. Oobikb PisnEr 

[ISW.R., 36 


tho rule as to tho burden of proving the affirma* 
tiro is not applicable. The litigants arc in ^e 
positiou of oouatcr*claiinantii and both parties 
aro bound to do wbat they oan to aid the Court 
in ascertaining tbe true line. LcEniMasaiB 
JiOAS&B V. J mu Kith Beo 

ri. li. n., 21 Calc., 604 
L. R., 21 1. A., 88 

4. - Pricy Co«nc«7, 


tVat there has breu seme plaliT mrscaitlage lo the 
conduct or dcciiion of the case npea which they can 
put their bauds, and maVe it the ground for an erdrr 
revming or varying the decree. IlaM OoraL Box 
c. Oo&sox. bicaiiT & Co. 

[17 W. B., 285 : 14 Moora’a L A., 463 


difine the boundaries, and that tbe Court in excenUog 
that decree was not precluded from taking into oonsl* 
d«ratk>n oUicr decrees between the same partie«,ne<t as 
contradicting or altering that khuirsh, hut as eipIaiD* 
Ing and supporting the views taken by the Cemit eif 
what tho boandarics really were according to the 
khusrah. Bue>dxo Kisuoub Slxon r. IItabul 
hwou 17 W. B., 370 


bbeacu op condition, 

Stf LascLouD a:a> TxxaxT—AiTEBaxios 
CP Coxetnops OP TEPAxcr. 

Stt LixcicBD axs Tsaasr — F obtutcu 
— liasAiu or Co.xniTioxs. 

£r« Will— C oMrsccTiox 12B.IaB..l 
ill B. I*. B., 00 : 23 W. B., 377 
Zi. Ik. 1 1, A., 387 


bbeach op contract. 

See Cases t;5i>xa Act XIU or 1859. 

See Cases toseb Coktbact— Bbeacu or 

COSTBACT. 

See DAMA0£8— IfSASCBE AXO ASSESSMSSI 
or Damages — Bbeacm or Costbact. 

See Cases ttndeb Damaoes— S ms for 
Damages— llBBicn or Costbact. 

See JOBISDICTIOX~CAr8E3 OP JOBISDIC. 
nos— C aubb or Actios— BB xica or 
Costbact. 

See Cases usdeb LiMirinos Act, 1877, 
ASTS. 115, lie (1859, 8. 1, CIS. 9 AND 10). 


BREACH OP PEACE. 

Diapata likely to cauao— 

See Cases okdeb Possbssios, Oboeb or 
C&IMISAL COCBT AS TO— LlBKEIIlOOD 

OP Dbsacs or Peace. 

Set Cases osssb Becogsuaxcs to seip 
TUB Peace. 

- ■ Processloo likely to eauee— 

See Massas Foucb Act, s. 21. 

[I.L.B..17Uad., 37 


BBEACH OP TRUST. 

See Cases m>£a Csiuisu Bbeacq or 
Tbcst. 

See Cases tsoeb Cbimisae MiiAPrso* 

TBIAIIOS. 

See LxmitatioS Act, b. 10. 

[L la B., so mseL, 80S 

See PASTSEBsnir PnorsBTX. 

[13 B. li. R. 307, SOS note, 310 coto 
See Tbcst . . I C. Ia B., 80 

BBEACH OP WARBANTY. 

See WASBAirtr. 


BBIBE (OPPEB OP) TO PUBLIC 
OPPICEB, 

See AocoMTUCE L la 14 Bota., 881 


BBITISH SUBJECT. 

Set KrnoriAX Ubiiisb fcreiEcr. 

See Cases rxsts JcBiintcnc}i or Cbiuj. 
.xAA CoFBT— KESfrxAS Jhimfii hr*. 

JECIS. 

OHonco committed by, la foreign 

territory. 

See WBoorcfc CcxnxEMEXT. 

[1 la R., 10 Bom., 72 
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IJIGEST OF 


( > 


)'0in)AHy— 

M claimed « 

• rtcre ia hi* •pome&&wB, M»d wLen neitiier of tC« 

iply » qooliPii o! U™i«y. ■»! ^ 

I found to belong at tbe time of tbe sarvej. 
issm BtOdlt e. GOBISD Pasdct^ W 33 

QueBtlon. of boTindary~£'f«- 


BBEACH OP CONTEACT. 

Ste Ci^sES rrp £2 Act XIH ot 18S9. 

Sea Cmes cs^er CoxTSACt— Bfiticn ot 

C0STS1£T. 

See PAXAi^xs-'M^rsE ixrz> AESeESUzs; 

ot PiaijL&zs— B bxach os CosiaAcx. 
See CiEzs rr^rz Daxigzs— S rrra yos 
DiMAGyS— PESACH OT COSTBACT- 

See SmiDumos^CECsza or Jcbudic. 
not — Cate* ot Actios — B sxacs oy 
CgxtsaCz. 


s rnle ss to tbe burden ‘of praxm^ tbe i^kev 
e i» not Ej^iliable. Tbe m m ^ 

litwn of ccnntcr-clAjniaLli, aad pertiti 

! bound to do wbit tbey can t® aid tbe Ca-uI 
wccrtwniag the true Jine, LOXeeusais- 
QADEB V. i EStJ ^ATH ECO 

lElA-E^aiCalc^aOl 

L.fi,2lI.A,33 


4. ■ . , — Prity C««An7, 

radice <^—Stfert* e/ JOff*!! CeUeeiin at 
•ai cACMtigafiQMi— Ffilew theit be rery px4 
Gnodt for diuotiag aal diSeris^ fra ibe 
ptti nude b; the Orpnt; CoHeeten epa U«al in> 
ttleatiouE. the Couti erea ia l^a, i/t^Uri 
e wnrU ia EogUnd, in dealsg Uradiry 
;rtt>0BE enght to gire great wtigiA to tio and to : 
gnidtA by tbm. Tbe 9n«J Cnzcl niil uta 
Icrfere with tbe dsdisg of an Indian Co-at epa * 
iCftira ot loundaty, nnloe th«y are tljaAy atie£eA 
at there ha* been vne plain adkcarnage In tie 
adnrt cr <]<cUioa of the Quf open «hkh they can 
A tliclr hendi, and uahe it the gronnd ley an order 
ren'mg cr tarjlng tbe decree, ftajj OtTAi iipi 
OOBSon, grcABt & Ca 

[L? W. B.| 2^ ; 14 Sdoore'a I. A., 433 


5 . Aacertair^a^ aad Aoflntf; 

ouadarlca,— The appellant Itriag oiialn^ a if 
•ee In 1854 detlarwy luj tctjiitd to trui \t r=A%-^ 
lla« acconW t© * rauin llsiai.— AVtif iLai S 
ti now a weti of pe»t dAinJly to e»T^.'-. ... a 

;floe the boTiiAAri<% and that tie OerS la cAtfisiy 

lat decree wu not pnclnded fw.a taiicr cio 
Tation other dtOH* brtwe« the ume »j 

aitnii^ujg M aluringiUt kisiSaX tsi « 

B and wppcrtniB the newt ulea U tie 0,-srt7l 
lilt the bowidaiita ttaDy wir* tocrtH^r Vt 
itiafaL Butmao Kusoa* s»j» r. SritT' 
WW.a,373 


See Can rslES r.rvTJAiios Act, 1ST7, 
ASIS. US, U6 (iSa?, f. 1, csi 9 AS» 10). 


besacs o? pSAca. 

DiEjola lilteJy to esuse — 

£« CAEta ma PotEEuios, Omz cj 
CinofAi Com ai so— L axtaco 
Cl Eixaca Cl Pities, 
fee Cash rsra Bicosiiziscz so zxzr 
tsxPtjo. 

— — ProsBeriao Ifcalyto egSA^— 

fee 3 £lssas pstisz ACZ. £. *1. 

p:i.2,17i£i4,27 

BE2ACS O? 'TBrSP. 

Aee CAii# rrsa Csaoii Sixax cy 

Tzccz. 

.See CaHS TJSXS CzSCyAt XjIAMbS. 
IZUSIOJU 

See lix:5i3u,x Act, e, 1% 

n-I..E,M3£*4,Ss5«3 

See PAiTlZUC* Piii*i 37 ; 

03 B. 1.. a, JjOT, SSI.?, 310 

SeeltZil . . iai4,12,60 

EBZACa OP -WAIZHASSX 

[ See 


cry JO jwsxjc 

£t* ij^stiisx Xto2,i4Bs^.,32:j 


BEACH OP COSTEmOir, 

See ATO TOAiT-AmSAK' - 

or Ccxi-mtaj C7 1 »AKT. ^ 

See All. TrjAK-rnurrriA 

— l}»Ucac7Cc««ii5rt. 

^itfiicxies 13 a. as t • 


EHlTIna 

See httr,niy3it.Tmt hTUicr, 
AeeCaAM f^i«Ara:.rAv?;->/^/.^. 

/ixisieA ‘f.f. 


^ ^ -es'rA'r®® 

'\at<P-l ‘‘^Vsw Kl-aes 


‘‘'%rrat>3ase8 ^ 


95G ) 

Q^ CAS®®' ■ to 

B®OKE»'7“t" »S'"f “-Aw S“* S 

Sot St S » “I? SiaOT*-’’^.." 

"“nv aba^^Gonei tW , .^^BauU & to 

tt^® ??,Ft^otvausacUoo. ^ 


; f .:t <ate t^;t 

iseut to t\ie knoV^teOS gr- 

itSS -*« Kl 

suasions o 't da^ngt'^. ^ooet stepP 

Ytitaarfy ^ .^3 oriS^’^^Vta WoUeioS - 




3UD5>BIST Caio..^®® 

See X*- X^” 



( 957 ) 


DIGEST OP CASE3- 


( 053 ) 


BUrLDING. 

See AmcnJtrsx— ScBJECis oj AiT&cn* 
itIM — B cILDIKO AKD nOPSB Mat*- 

BIAX3 . . 1. X<. H., 2L Bom., 683 

•• Completion ” of— 

See Doudat ilP* icipai- Act. a. 353. 

[L L. R , 19 Bom., 372 

occupied for charitable purposes. 

See BouuAr UnNicreAt Act, 18S8, bs. 
143, 141 . L L. B., 13 Bom., 217 


BUILDmOLEASa 

Party wall, liability for cost of— 

Agreement to refer dupnUe to a third perio » — 


The plainlifl an<l <lcfe»d»nU were l(»*cci of odjois* 
log ptcece of Und under igrccnicntA mado beiweoi 
than rcipcctlTcly aud the Secretary of Slate for 
India in Council u Icuor. The terra* end coDditioo* 


■ II . , , - ; a* i . ..B. .... 

account of the coat of erecting the party waJI, bat 
the red of the cost vae defrayed by the plaintiff. 
The puty wall wu completed in Ifovcmher 1371. 



' a-.i .a.. a...'As>y a^u ' vT •i..cu ine 

pUi n ti if fare than (Ted.t. The dcfeudacli is their 
■nttm atatemeut alleged that the I»rty wall Lad 

won jwrjy la2t with suJauIijspjli^ by ties, and 


Rll 1 i. PTJTQ liBASS— coneltiefecf. 

that in the year 1870 they bad adjuited aecounte with 


thn amngcmoDt'beiireca them and the plaintl^ to 
refer the matter to the GoeemmeDt lurreyor: that 
tlua ialtcc coveuaui waa only collateral, aud did uoi 
interfere with the pUintiS’e right to cue the 
defendante for their lialf eharo of the ccit ; tliat 
the pluntiiFi cauio of action in thi* reipcet aroie ou 
tiioicth Oete<bcr 1878, when (be contractor’* claim 
wai Anally itUlcd, aid that Ihie luit not hatiog 
bccu brought for vnore than three year* after that 
date, it a at barred by limitation, lleli that tlio 
(utt wae not barred. There wai no right of action 
indepeodeutiy of the Mluation and awanl of tho 
Gorenuneut lurrcyor. There waa no Aeparato core* 
nant to pay compmuttion to which the corrnant 
for nfenneo to the Qoiemmcnt luistyoT could 
bo collateral. The rishti of (he }iartiei were definnl 
by the costrartA, and undir tlirio each letiro might 
haro the beaeAt of a party wall ou lueli tcnciB, and 
no othm. ai he on hli ]>art lubmitted to. Payinmt 
of a iharo of the celt wai net one of thiio tcrmi 
ctcept In 10 far u each Iniee, it a diipulc mte, waa 
)>oand by tho dcclilon of a Oourument lurreyor. 
Tliatdrciiiou wiinetnnclllary, lertlng to gl\o grcatir 
eipbcitae** to a right already fully iiibiUtiog. It waa 
ciiential to the right iUdf. and, until It wai made, no 
nnaoof action for the moiety of thccritareae. Wicre, 
•• • ' *1 ■ icreral Iriieea 

• • ■ ■ 1 be conliguona 

■ * jutnal reiatloii, 

1 *. . - ~ v_ .lu.... ,1 an Induriincni 
tothekaKOtotalcethohaK', and which iianuit knew 


■'* • ' .* — • ..lo/r maou for 

III* benetit at leaiec. Each, conicrjucully, Jia* an 
c^oitable right to enforce agaiait the other the oblip*. 
tiCB etipnlated fr.r in h!a inlereit, and lerving a* a 
part of hla inducement (ai the ether Inewi u, il,» 
contract. Cootebji hvisnx t. liniwji Oiuniii# 
[I. Xo 0 Bom., C23 
See CoTOLfi Ltodiu r. AferBAut Pnrj* 

[I.Ii.R.,0BoiD.,183 

BUILDWO ON LAND WITHOUT 
TITLE. 

Bight of person buOAluz ** 

compriuatlon — fde Lehef nf 
asan Luddi mlaud btlccging toaaother.ie w— ^ 
wiea ejetted. be all'.wcd'aoy ee-gf g A» ^° ^;%j 
bajldragi^ unlcM the cifcuxitaacei ^ 



BOriiDINQ 
TlTLiJ - 

jij ,«i f.u'th, Ji 

J/.: t u V, 

Ik 3!- ill V* 

17 ir. u., 

A'i'x V! j Ml-',, 


( ) DIGES'l’ Of CA5iE.S. 

BAiiD wrmooT 


( OCO ) 


ON 

ft' ?t. I'rJ, 
Hi vili,' s 

Mil if 


if! !aik! til in' hijMiii. //,)«; 
K :) Ji. /,. i:.. e., ta, 

y, hii' ii- ii'iafrjiii.ttli.tiifrji.r-, 
, aUit ll'titi-f //.ui'rjVr V. .f ii 

f riff. 7 it, {.. II., v,‘i; ij ;r. A*., 


s vimini At! iCsiAt; r, A*«,v AM .’it.ufvUtUi 

(0 C. L. JI., 101 

life ’IVAll.vuwi.it.I-iU V, (ioi.wt AiJiU-il 

(25 W. n., 20S 

BOILOINO BIIBCTED BY iVDJOINlNa 
OWNilllS. 

of mljolniiiB owntira for 
coat^t of party WilU- • .1 » /.r Am/ .'Ai /— 

iiif.iy H I't lii,‘'rrr.''.ftit itiri/v* c n,uU fin :l inc.nf 


-■ A'A; ■»' ij if.lt - 
i.-frr }ii r’l-n nj y-i'l a. 

t.\r nf Af r. — iii p.Ar.Ai.* a;; 

r\»i«otiv.!y tiilljfi w rnuuvA. 
iliUv iiiM ;>'*A Init'v' j';-;!* < i 1, 


a,*riiaii;it!i r auissi'l ti;*' s'AUii'- 
■M! I'in, 


■Ilfili! <■/ 

} tiif 1 < r iiiitf 1 1) iv 
um!» l*y thi tii 
tiir jiUiiA'ilTanililif.ti- 
ri'l !'< r t.uiiilii'.i*. Thi 




■ lU.- 


I- rtiS* atul j'-ijiiilati lu, 
pi) I tii: taililii); 
.iH« c.aiir.i 'll 1 1 I/< ih 


aiii I’,. 

t.» li* r- lAisui' us, with j .j 
aJj iiiiiijc h.u.njf. (!■) .Ut ijltpiiti.i rr^aoliiik' tin* c. st 

ami liuiiituiaiKi* i f I'-viiy 'vaIIa to hi; dirliUil by ilu* 
livVirntttriil mrvcyi'f. ult k* ihv'lai ■» 9lall In,' bUuUt:,; 
i-'ti b' lii partii is.'’ '1 li'* ji’.iitAiiT < iiij'l J'i<i iv c-'iitract' r 
toktvi'ta h'tJn; 11 hii [»1 t i f Liml. The h iini* 
c- UJjiUtiil ill Ib'O, till* ti' rtli vtall i i wUWU m'.w built 
Si .1 p-irty w.ill in jinrsiinic.'of tlicc*. ndisl' iii" ntaiiud 
ill iho »',;riituint with 0 'unumut. liisiuitiit 4‘uiist- 
•■piiiitly ar.4e bAtivuti tho vl.iiutil? ami Iiinfuiitract r, 
which wi re ii* t »i UUil until ihc ‘.i'ilh Au.*u,A IST.S, (,u 
wiiich lUtc tlw pUinliff paiii iho c* uir.icl- r a .sum i.f 
ILiU.ol wiiirli iiirluilul the cut i f the jurty 

wall. .Viter till' jiliintiiT's h um' Lnl (rcu c- juplitnl, 
the ilcfi nihnt built hU h use uj) ti the mlj ininy laud, 
ami in si d in^ he u«.d a lara’c )i rti ti cf the party 
wall as the ». uthirsi wall i { his h use. He p.iid the 
jilaiiUilT lulf the o si I f the i> rti ii « used by him. 
'I he ri-.ir p rti n of the said w.ill was m t used by the 
defendant, as his h ti»e did m t esliud s > far to the nxir 
as the h use of the plaiuthT. The iiUintiif deiiiaiidal 
jiayuieut ef kdf the ci'st of tkit part of the wall lu.t 
usid by the defiudauts, but the defendants refused to 
pav. The piaiutiif then ebiiiiud tliat p.irfc of the wall 
asliis own pn pirty, and pn Ce'edtd bn piu wiud'iwain 
it. The defemlaiits objected. The plaintiff subsc- 
qmntly tiled the present suit, claiuihvA fri m the defeii- 
etaiits payment of kdf the cost of the s-iid p rtion of the 
wall 11 t Used hy tlu* defendants, aiul, in the es'cilt of 
such ji.iynitut ir t being awartled, he praye<l fi r a 
dcelaniti ii tint lie was the s le ewner of the_ said 
p rtion of the wall, aiul fer an injuncti'U restraining 
the defendants fr in disturbing Idin in the sTe Hijoy- 
uient tlieriHif. The br ther (Kliatav Lmldhat of the 
first defendant was rrigiiuilly uiaele the second^ defen- 
elant of the suit. Ue, h' w'ever, elischumed^all iutc-rest 
iu the premises, and it appc.ared that in 187G the first 
defendant had sold the priperty to him (Kliatav Lud- 
dha)> who iu 1879 sold it to Ktsscrbai, the first defen* 

dant’swife. Kesaerbai accordingly was made the second 


® owSSS-S.™” lUiroiNING 

defeiithat in tile pl.me of Kiutav I-iiddln. Both the 
dele ndants pK ade el iimitati ai, and denied their liability 
1 < _piy any p.irt of lli,j c. si of that part of the wall 
‘"•■y did lO't use. The first defendant further 
ik'it he )u»l thf iivlrilo o tt of tho founda- 
ti ti luul oilier (j.erl.i of the s.iid wall, and claimed to 
m t 1 ff tin* p.eynii nt against the claim of the plaintiff. 
At th.:- 1 rigiiul Inariiig, Sce^iT, J., held (1) that the 
(art of the wall iu dispute, uUh aigh not used by the 
defendantu, lea.sa jeirty evall, luving regard to the 
tt rtns of (Ini agrei uie iit under which the said wall eras 
eri eted j (2) tlut Kesierlini was liable, equally with the 
lirstetefi iidant, lo pay f r this part of the wall, Laving 
i'UrvL'.'id the property subject to the terms of the 
t riginal anre emeiit (.f whte’li she presumably Lid nu- 
lit'*.' ; (d) tkit the suit wn.i not barred, but tkat there 
Will lie) right of aeti II fi r the cfiit i,f the party wall 
independently of the award of the Oovernmcni .snr- 
vt'y, r, in wlo .\e elicisi' ii lay all disputes as to such 
Cost ; and that, until Ins elecUi n wa.s given, there was 
tin citiiipleli' cause! of actinn. ' ScoiT, ,7., accordhigly, 
oil lUh Dee-einbar 1SS2, decreed that the elcfcndants 
were' scvenilly liable to p.ey the half of wkateversum 
the (javernm, nt surveyor might certify 1 1 be due for 
th.- c >t eif the disputed pert i,f the s;iid wall, and tlut 
the ile'feiiilints we re entitled to .nt off, in the calcuJa- 
ti'ii of what was due frem them, the cost of any work 
or materials which the tbiveniment surveyor might 
find had been ci -ntributcd by the first defeudaiit. The 
Mse was thereupon adj iunicd, in ortler tlut the certi- 
ficate of the (ioveriimeiit surve yor might be obtained. 
The! ODVernment snrvt'yi rsulsctpiciitly gave his certi- 
ficate as to the Cl .st of the unuseil pv rtbm of the said 
wall, but stated tlut on the evidence* bcfiiro him he was 
tumble* 1 1 eh cide as t > the ownership of the foundations, 
etc., of the Wall. The case came eui agahi befi re ScoxT, 

X, will de eliled to take eviJeuce'on the points left uii- 
detenniiKil by the tb.vemment surveyor. Witnesses 
were ae'c..reUiigly examined, aiideai 11th December 1883 
the Ct urt elimll wed thodi feneluit’s claim ofset-effand 
gave jueUuiiut for the plaiutiff f r half the sum certi- 
fied by the U 'Vermuuut siicveyeir as the cost of the dis- 
puted part of the wall. The dcfeiulaiits appealed, 
ife/ef that, having regard to the terms of the agrcc- 
lucuts umler which the plaiutiff and defendants re- 
spectively held tlicir property, the Court was not 
c> mpcteiit to determine the question of the defendant's 
set-off or the other points r.iised by the pleadings. 
These were matters to be decided by the Government 
surveyor, wlrso certificate was a condition precedent 
to the plaintiff’s right to sue and upon which the Court 
might give judgment. I/e/cf, also, that the plaintiff 
wat not entitled to use the portion of the wall not 
ceupied by the defendants in any w.ay e.xcept us a 
party wall. It was erected under the agreement as a 
party wall, and tlut it should be used fora purpose in- 
consistent with the idea of its being a party vyail would 
ho epp sed to the true intention of the parties to the 
agreement, whether Government of the lessees. 'I’he 
pi* intiff was net entitled to the full right of owner- 
ship over it, as if it had been built on his own ground : 
the declaration and injunction asked for, thcrefec' 
were refused. Covebji Luddha. r. MoiUEJr Ptjjrjo. 

[I. Ii. E., 9 Eom., 189 
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DIGEST 0? CASES. 


( 0C2 ) 


BOHilUNa ERECTED BY ADJOINING 

OWNERS— 

See CooTisJi Litsdoa r. BmuJt OiKsnis 

[L li. R.» 6 Boa.. 628 

BDILDINaS. 

Eroctlon of— 

,See Cuss o»eb Acomaciscs. 

CLIi.B.,lAU..82 
See BouBiT Distbict Uann?u. Act. 
1873. 8. 33 . L !•. R.. 18 Bom., 647 
CZ.L.R..10 Bom..27 
E E. R.. 21 Boo.. 187 
See Boubit SrsTEt !»> Scttuubst 
Act, l&GS. BS. 33, AS— E5iOTUB.it or 
JomPBOEEXTT. 

[LZ4.R, IBom., 862 
See Co.isiBEsa— £5iaTUS5T or Joist 
rBOtiBTT— EaiCTlOB 01 BTIUlSOft. 

See lUtBOTEusKTa . 25 W. R., 206 

[3 C. L. R.. 104 
See Cases okseb Latbloed akb Tesast 
— Aitesatios or Coscmoss or Tis* 
ASCI— EBtcnos or Ouiucroe. 

See Case mca Laxoioui ako Tesakt 
— O rxunsoi or Lash— B iont to be* 
UOTI. A50 COUtBySATlOS tOB, lUtBOTB* 

urns. 

S’** Uiicsar . I, L. R. 3 Calc.. 673 
See Fobibiiios. Obceb or Csiudal 
COCBT Af TO— Cabei vBtca Maois. 
TBATB CAS BECISB as to PoSttBIIOX. 

Cl. L. R., 3 Caic., 673 
I. E. R., 7 ACod., 460 

— Ropalr of— 

See Mabbas District MmctrAums 
Act, s. 179 . L E. R.. 19 Alod., 241 
— Right to roaoval ol— 

<S'«« Cases csssb Co-soabebs— £beo> 
1105 or Bnutsos— E^iOTUzsT or 
lOlXT Fbofebtt, 

See Cases cbbeb Labsiobo aso Tx 5« 
A5T— Bnuixas 05 Labs, Biobt to 
BEUOTZ, ABO COWtEBBATlOS EOB, Iu> 
rBOTIUSSTA 

See Cases cbbeb PBEsCBxrnoB— E ase* 
UEBTS— LiOBT ABO AlB. 

HtJEAHAR, OrPICB OP— 

■Natliro of ol2co— Povrr ^saMiW«r 
to dlevtiet Tbs ciBee of a bslsharUsa olBcr 

litM otil 7 ilariag the maioilsr't pkasare. ud tbs 
pcfAA bolding sarb sa cISce U rcia3>r»Ue by the 
unuadsr. Srxoo KiuB r. Oocba . 2 Agra. 140 

BUIiL. 

DofliiiUon of— 

See I’E-TAt. COCE. A 

[T.E.R..23Cale.,467 


SDIiXt— «oaffiufrd. 

set at largo in accordanco with Eln^a 

roligiotu mage. 

See Beuciob, Ottsscxi BstATtBO to. 

[r.I..H„17Calc., 852 
&«TDm . LL.R.,17Calc.,853 

BDNKtJB, RiaHT OP— 


t8 W. R, P. C., 10 : 10 Moore’s L A., 81 

BTmiAI..aRO0ND. 

See Riant or Srrr-CiiABmxs A^'D 

Tbcsts I. L. R, 21 AU., 187 

ProWbiting 080 of— 

See CAlcmA UcsiCltAL COXSOUOA* 
ties ACT, 8. 3S1. 

[I. L. R.. 25 Calc., 492 
2C.W.N., 148 

' ' Treepass on— 

See RBUOIOS. OrtBSCXS BBXATRtO to. 

[t. L. R, 18 AU., 396 


BURMA Crm COURTS ACT (XVH OP 
1876). 

See ArrEAi. i.'t Cbiuibal Cases— acts— 
HrauA Corns Acr. 


[I.L.R, 4 Calc.. 667 


SeeTMiJVi or Cbiiobai Case-OsbzBAI 
Cases . E R R, 10 Cole., 643 


s. 4— BiKfdliif tif uamoge I'a 

JlriUeh Burvut—fft/d* eloim epem ielloud for 
sMiairMBcr— By the Baddlust Uw cf msnUgc, ss 
adi^dmd In tbs Coorti of Bntuli Banna, it U the 
dot; of the husband to proTids sabsUtcnce fur Us 
wife snd to furnish her irith nitablo cKtbrs and 
omamtstv If he fails to do so, ho is liable to pay 
debts contracted by her for ncccisarice \ but It ap. 
p«sra that this law would not be applicable where 
she has lafficioit mnns of her own. Xo aothenty 
has been found for saying that, where the wife Ua 
tnalnUincd hctKlf. she can sue her husband fur 
maiattmace for the period dome which ahe hu 
dine so. A wife mamed acarding to Bamwaa 
nclits and easterns cUIscd fnin her hnsbanA in a 
Cuort la Bnlish Barms, a certain sum fur her ex. 


tngly applicable. £nal/#— That if this had hten a 
case in which, by the ahora Act. a Cuort would hare 
had to act acccrding to the rule cf iusUce. equity, and 
good ccoKicncc, there would hare ixoi no gmoml fur 
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DIGEST OE CASES. 


( 963 ) 


CALCUTTA MUNICIPAL ACTS (VI OP 
1863 AND IV OP 1876) — continued, 

'of justices — ^Procedure, — ^The Chairmari o£ the Jus- 
tices of Calcutta, on the complaint of the Health 
Oflicer, issued a warrant for the seizure of certain 
articles of food, and without notice to the owners, 
or reducing the proceedings to writing, condemned 
them as unfit for use. In support of a rule nisi for a 
certiorari for bringing up the order that it-might be 
quashed, it was argued that the Chairman had not, 
as such, jurisdiction to make the order ; and that 
it was invalid, as notice had not been given, and 
the proceedings had not been reduced to writing. 
Cause was shown that the description of the Chairman 
was immaterial, as he was also a Justice of the 
Peace, and that such summary proceedings were 
necessary for the public safety. Seld that the 
Act does not empower the Chairman of the Justices, 
as such, to issue a warrant under the 200th section ; 
that such a warrant must show, on the fact of it, that 
the Justice issuing it had jurisdiction; that the 
application under s. 200 must be reduced to writing ; 
that the evidence taken therefrom must be recorded ; 
and that notice must be given to the party proceeded 
against. Day & Co. v. Justices yob the Town ob 
Caeoutta .... Bourke, O. C., 232 

—— S. 226 — Suit against Justices for 

damage in repairing drains — Contractors — JJeglu 
gence — Cause of action — Jfotice of action, — In a 
suit for alleged damage done to the plaintific's, 
premises by excavations for drainage purposes, which 
the Justices are authorized to make by Bengal Act 
VI of 1863, it being shown that the Justices had 
entrusted the execution of the work to skilled and 
competent contractors, — Seld the Justices were 
not liable. In such a suit no cause of action will 
bo allowed to be raised, except that disclosed in 
the notice of action required to be given to the 
Justices by s. 226 of the'Act. Ueeman o. Justices 
OB THE Peace yob the Town oy Caxoutta . 

[8 B. L. B., 265 

Bengal Act IV of 1876. 

See Eight oy Way. 

[1. L. K., 13 Cal., 136 

^ SB. 76-79; 

See Teansyee oy Cbhhnaii Cs se— Geneeax 
Cases . . I. L. B., 2 Calc., 290 

S3. 75, 77, 79 — Evidence, Refusal 

to hear — Pinaliig of assessment — Sigh Court’s 
Criminal Procedure Act (X of lS7dJ, s, 147, — A, 
alleged to bavo carried on business in Calcutta with- 
out having taken out a license under Bengal Act IV 
of 1876, was summoned at the instance of the Cor- 
poi-atiou by B, a servaut of the Corporation, and also 
a J ustico of the Peace. The case was subsequently 
beard by B, and it was shown that notice of the assess- 
ment under class II, sch. 3, had been duly served on 
A, and that, though ho then denied his liability to 
take out any license, and stated that ho carried 
on no business as alleged, ho had not appealed against 
the assessment under s. 79. It was further shown 
that the assessment had been confirmed by the 
Chairman of the Corpoiwtion, but that the amount 


CALCUTTA MUNICIPAL ACTS (VI OP 
1863 AND IV OP 1876) — continued, 

had not been paid. , A thereupon tendered evidence 
to show that he was not liable to take out any license ; 
but B refused to hear such evidence, and, eonvictiug 
I A, sentenced him to.pay a fine. On an application, 

I under the above chcumstances, to the High Court 
under s. 147, Act X of 1H75, — Eeld that the finality 
of the decision of the Chairman referred to in s. 79 
has only reference to the class under which a 
particular person, who is admittedly bound to take out 
a license under s. 75, should be assessed, and not to 
the case where the liability to take out a license at 
all is denied, this being a question which can only 
be determined judicially after taking evidence by a 
competent Court in a prosecution under s. 77, and 
that, therefore, the refusal of B to hear the evidence 
tendered by A on this point was illegal. Wood v, 
COBYOEATION OY THE ToWN OF CALOUTTA 

[I. L. B., 7 Calc., 322: 9 C. L. B., 193 

■ S. 77 — License — Assessment — Pine — 

Boarding-house keeper , — In order to obtain a con- 
viction under a. 77, Bengal Act IV of 1870, for keep- 
ing a hoarding-house without taking out a license, it 
must be abo^vn that the accused hold himself out to 
the public as one whose business or profession it is to 
receive boarders for profit. In order to pass a proper 
sentence of fine under s. 77, Bengal Act IV of 
1876, evidence should be given of the amount of as- 
sessment on the accused's" house or place of business, 
and of the amount payable on account of the license 
which the accused should have taken out. In the 
MSTTEE OY THE PETITION OY WoOD. WoOD V, CoH- 
yoeation yoe the Town oy Caxoutta 

p. L. B., 8 Calc., 891: 11 C. L. B., 367 

3. 88 — Municipal Commissioners, 

Jurisdiction of — Assessment — Mouse ■ rate — An- 
nual value. — Per Wixson, J. — The words “ annual 
value” in s. 88 of the Municipal Act must bo taken 
to mean “ annual letting value. ” Nundo Lax Bose 
V. Cobyoeation yoe the Town oy Caxouxta 

[I. L. E., 11 Calc., 276 

— s. 104 and s. 88 — Construction of 

s, 104 . — Per Wilson, J. — Queers — Whether a. 104 
of the Act is in the nature of an interpretation clause, 
or merely directory ns containing instructions to the 
Commissioners how to proceed when exercising the 
jurisdiction confciTcd by s. 88. Nundo Lax Bose 
V. Cobyoeation yoe the Town oy Calcutta 

[I. L.iB., U Calc., 276 

3. 117. 

See Ceetioeaei I. L. B., 11 Calc., 276 

ss. 189, 191, 213, 262. 

^"63 Munioipal CojiinsaioNEES. 

P. L. B., 10 Calc., 445 

8. 248— Conviction for keeping 

animals without license — Continuing offence 
between date of summons and date of conviction 
Second prosecution for same ojfence on different 
date before conviction . — Under s. 243 of Bengal Act 
IV of 1876, a milkman, who has been couvictcel and 
fined for keeping an animal without a license, cannot 
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DIQKST OP CASES. 


( 970 ) 


CALCUTTA MONICIPAL ACTS (VI OP 
1803 AND IV OP lQ7e)-confMtd. 

bo jirosccutcd for tlio contmu&uce of the tame 
cSc&co before conrietbu, ner caa he bo teparetJy 


offence v*« itatcd to bare been committed on the 
16th iftreht the cue hu &<ed toe the 8th Apnl. 
when the defendant vu conricted end fined by the 
Me^Utrate. ' ■ ' j' ‘ »• ‘ 

ipkUist him * I, ' ‘ ■ e 

iiniiUr clfcn( • • > i 

2flth llurcb. . ■ • ' 

the tccond c' ■. • > i • . • 

ainov roa - t . ■ * •* 

Biwas . . . ^L.11., IJC 

es. 280, 281, 282. 

Bet Circma Utrxiczriii Coysousinoa 
Act, 1888 . t. a. 

[LL. II.,21Ca1c.,628 


PiOOT, J,-^SemlU that, e« to «hcthcr, under e. 387 , 
duuego uulog out of » tubtidraee referred to in the 
ucUcr.bnt orrtmg after the deto of thonetkeiCouldbe 
reevrertd witheut tmb nctieo and freeh luit, a 
liberal cemttrucltcu thonld be placed upoa ». tiJ a* to 
the requlremcnta of the notice. Uwaau Nats 
Orrto t. Coaroainox oi Cilccit* 

tL L. a., 18 Calo., ei 

CALCUTTA MUNICIPAL CONSOLI- 
DATION ACT (U 0 PJ 18 S 8 ). 


B. 3 and at. 252 , 250 , 257 , 205 

— Ce/fmt/a J/sateipo; .let fBttjal Jet IV ef 
li76j,4it ^80. 2Si> 


CALCUTTA JIUNICIPALCONSOLIDA. 
TION ACT (II OP 1888 }— coB/.aeed. 


of Act II of 1688 , and vhUit Act IV of 1876 «ae 
ia foKC, the municipality took mcanirci under tho 
toller Act to clcanio baati land which woe in on 
inaonitary »tate, and notwitbitandiug tho paiua;; 
of Act II of 1883 . which proridid totally different 




St$ Ds 50 tL Ts.'riaCT Act. 

[L L. B., 27 Calc.. 202 


diecrelioaor taking any jadiciol action nith regard to 
the tut of eandidotet prepared under that Kcticn. In 
Ihu coie, therefore, a rule which hod been printed cu 
tho application of cue of tho candidate* colling cn tho 
Cbairman to ihow canoe why the name of another of 
tho laid candidatca ihonld not be rtmoied from 
the lilt, he being merely the manager appointed to 
roto a> behalf of « joint-family under e. 2k and 
not qualified to be elects at a CcmmiMioner. wai dla* 
charged by Ta<ru.rajr, J. lx rut iurrut or 
MCTTT Lol Quota • L L. B., 10 Calo., I 03 


and as. U, 12.— In a com 


in 1 S 33 ia which a aimilor rule had bees granted 
calling on the Cbolnuoa of the Manicipolity to thow 
couee why the name B J H diould not be ciposged 
fiuB the tut of candidatet for ilrctkm aa Municipal 

• ' » f, ' and 

1 • • I , 1 . 1 . , icli. 

. ‘ ■ 11 a . ■ II dug 

— ™ a •! J., 

mode the rule abaolute, and d-rocted the Chairman to 
expunge the came from the lut of coniidatee. lx 
Tiu iUTTXx or Iluaxsai Lou. llnm 

[L L. Ih. 10 Calc., 185 oota 

3 . ^ and ai. 8 , 24 , 25 .-la 

another caw in 18 S 9 , «h>re a rule Lad Iwvu grant^ 
colUcg cathe Chairman to abow eauie *by he ohould 
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Dioiisx or CASES. 
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CALCUTTA MUNICIPAL CONSOU* 
DATION ACT (11 OP 188S)w«#/i«Mrf, 


tUat Uie con\Utloiii >t(ro laJ, the Icmco tl(«o bnng 
uiwcnhle ia luch a cate (<.r diareganhag the proti. 
klc^ bf the Act. The pcualty uodcr »• 330 of the 
Calcutta Muoldpal Act of 1SS9 attache* to the 
ow»(T of my laud Ar ncrmltUug auy uumale to 
he iept thetwiu, when he hat dimt pc*Kuk.a of the 
laud, aud Hot when he hai Icaiacd it out to anothir. 
Abuoy Cuanis Uiss «. Mrxiou'tt iVtBo lx> 
areaon . . . L X>. IL. 2S Calc., 626 

[2 C, W. N., 280 

— - 1, 035—ila/e «/ /oJriHy oat /iffMe.— 


CALCUTTA MUNICIPAL CONSOLI- 
DATION ACT (U OP 18S8)— ccacfedei. 
Calcutta Muiuc>t>al CcnioljdttioD Act (Ilcopal Act 1 
of 16SS). PUSBTAB C nitiiW UtB r. UrsstsBA 
XiTn IliTsa . . . 3 C. "W. N., 60 


that acetion if to nm. LriYCB lUnMas NrsErs 
r. Mcnarai> tVano l$*r/cTOB, Caterm MtBici* 
rat CoKrouTiOB . L L. U., 25 Calc., 402 
Ltiteb Eiiuus KasEiu r. Caterrra Mtmci* 
rat CoaroBaTiOB . 3 C. W. N., 146 

— b. 412 and as. 417, 410— 

^CJ 4,C, 7 — Ptn»%l/6r rtnocal ej tnalUr 

or nlhttk—Paituri lo fait out perwif— Coaitafo- 
tioH Of offtmt* — %Vhrre a m'llkicaa who had been 
eoacktedior net Uling ont before the let December 
lS91a half'jearl; permt for the half-year tndisz 
UioSlkt March 1892, b accordance wUb bte-laai (C) 
I, A, iQAde by the Municipal CcmDUiticncre ef 
Caicntu. nndcr the proriui.nf of ^413 of Dcngal Act 


offence. CoBro&anoB or Catcerra r. Janes 
Dooley . . L L. B.. 22 Calc^ 606 


luted for hecplog an ualiccnMd coirAvd,— J/eU that, 
under the accUon at it ftanda. there li nothlug to compel 
a liccuace to tale out hit Ikc&ie before l»t June ia 
eicryycar, Ackboy CiianDKa llan e. Catoma 
Ucsicirat CoBi-oBaxioa L I,. B., QA Calc., 300 
' ' - S« 304r— 6*e/f <{/ orfiefci of food mottf 

U« proper Bo/are, eaietaae#, er jBafi/y— Afi^ferr, 



ptuthig that what la known aa msitardMd ia the 
maikit wat crdiuanlr pn pared in the tame maoiier 
aa the aWTimcu auaJyaed, the caac waa held to be 
pnAaied uulir the £nt pmciv W *. 3Ci of the 


CALCUTTA POUCB ACT (IV OP 1000). 

- a. 6 and a. AQ—Dtymty Conuu- 



mliuuiur may, at auy tune, Kt aalde any of hla 
ordtra, or bo may give, cither in wnting cr >crlially 
nr ctherwiae. any ipeclal dlrciiku Mulb rrganl to any 
matter. Apart fium cucb fpeclal dirtctMi, howei cr, 
any act of a Deputy CiinmitAuicf, praiUcd it (>« 
withsi the powtra of the CcmmuBcnir, it l aiu, and 
DO iuaUnetionj, cilhcc in writing ir Uherwiae, or 
general u ia rrgard to iptcbc acta, art nrnaaa/y ta 
nndertuch act \aliA A Deputy OJULtiakncr hat 
|«.wcr ta liau* aeanh'warrar.tt Under a 40 of tht Art. 
l‘oufxs r. Wtuca . L L. IL, 20 Calc., 070 

30, 37, 30, 4a 

AttOma 13C.L.IU,330 





97lj ') 




filv bis veai'S- ^ veittsai ot ^ ~ ^ guvi®’^ 
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DIGEST OF CASES. 


( 378 ) 


CANTONMENT MAOISTBATB. 

L - - ^ — Jurisdiction — Act III 0/ 18S9f 
t, J— European EritUi luljett . — A EuroiKaa Bri* 
tuU fubjcct, not bci'joging to or connected with the 
tmc;. who rctldct within & enstonment, wu unen* 
able to the inntdietion of a Cantonment Joint Ma* 
giitrate under i. 1 of Act 111 of 18S9. Siut* 
rcBJi Jehiscib c. Moboxx 

t 4 Boja.,A.C .,187 

2, — — - ' ■ - Small Cttute Coart 


the cante of action aroac within hia joriidlction. 
SuxsABDia Ji.ajiTixpas c. Monaxcia 'rictniDAS 
[I. E 22 .. 0 Som^ 4 S 4 


Act III of ISSO. Tho |>owcr to cancel Itccntca 
bcloogi to the rcTcnue authoriliei. QqbeX'Eu* 
PBist r. Biusuixx Faiat 

CL L. XL., IQ Cale.. 4 Q 2 
4 , —• Citit Proccdun 

CeJ$ fAet Eiy of IS9H), t, 15 ..-Thi} pUmliff. 
naia monejAcnder rctidiug within theVunlu of the 
Aha»labad CanUomrnti eniA the deftnduU. wito 
milled Within the jonadlctiou of the Cit; Small 
Cuoae Court at tho aaoio pUcc, ujiun a bund executed 


dure C.de. wax tho proper Court to tr; the fulL 
ilirarloixKi Dnll v. BLatlin IlaKaIJar,23 If'B., 

457, followed. MonaxLxn lUicoaxD r. Viu 
I'wa. . . . LL. Bn 12 Bom., 168 

8. Madras Act Zofl86a.8.S3 j — 

-Oeaerel CUuue Act. JSCS. e. 5.-1 5 of the I QcwJ e. Aixr^p^, 

(Icueral CUu*e« Act, 1SC3, doee not aStl»braCa3> < 


CANTONMENT • MAGISTBATE— con- 

Waded. 

illegal. Held, alto, that a Cantonment hlagutrato 
haa power to try cuca, under a 2D of the Police Act. 
without complaint. Gotebxubxt r. GtBCiiXBSS 
Laxx 1 Agra, Cr., 24 

CANTONMENTS ACT (BOMBAY ACT 
m OP 1887 ). 

See VLilxi—Voiit IXB CosTExid op 

l*uixT— DziESDAsra. 

[ 1 . E B., 14 Bom., 238 
See Siicnox to PBosEctnios— Kiirac, 
FOBU, AXB SUTTICUXCT 07 SaSCTIOX. 

C 7 Bam., Cr., 67 
See SOTSSCS— lUPBIBOXUeXI— lUFBt. 
SDXUEXT Axo FisB 7 Bom., Cr., 87 

CANTONMENTS ACT (MADEAS ACT 
1 OP 1886 ). 


QraES'ExirBEsa t. Lxilx L L. B.. 8 MiuL, 428 
- 8. 30— Beer— “ Sptriluoae fijaer.”— 

Beer Si not a “ipSrituoni liquor*' a« the term U mod 
in a. SO, Madras Act 1 of iBtiO. Axoyntora 

t 7 MacL.Ap .,26 

CANT 0 NMENT 3 ACT On OP 1880 ). 

See CjLMOSTicrrs An (XIII op JSSO}. 

8. 14—" Svldier'^—^ai'Conduete^-. 

Sale of epirtluoiu Ii jaer.— A iab^.ciucJor in the 
ComnuMariat Departmeut i» »t a •‘•.Idler*’ within 
the meaning of i. 14 of Set HI ci ISSOt and conses 
qucntly the lale of epNiiia-xi tjueT to the wife of 
auch a penoa with..Ei lie :««»» repaired by that 
acetlon u not an dlex* aeetioa. E3t- 

rscis 07 Irru ^ IXsiaasir Fsixur 

p. I* B., 3 AIL, 214 

S^ralE^ee Act (Bengal Act 

»'//e/J57S;, »*. A Ji ia a—Spxntmoue 
TaTi—CenteawreiHeji^eyde.ForerMo/, lo eaueel 

/irea/e—Aere^ cr “toddy ” 

Aet*in -A :Si .7^*^ liquV" 

*«tcev** a— 5 Crsji " in tbad «cti-a 

t-^beuLsm— ypuUraaJcniinirT — 


. 1^1*2,15 CaIa,4J3 

MaiUUate to award rigi.ruaa iandacnmml i r—i — 

in default cf payment < f a fine iaija wj Budtr Art ClNTCSSdiTS ACT (SHI OP 1$S3X 
1 uf ISOO (Madm). Qttt-w.Ewriria t. Gorsrisr ' 


0 . - 


[L L. B., 8 Mad, 358 OrC,r,fiu z2c=l 


Ael (y <f 19SIJ, e. CenWeiW.— AVjJlhirtie 

aummary cemiintoa and puunlsenl ef , 

L.'SciTa under a 5?, Art V cf ISo’L ly a 
Ma^ldratr, withml fersal t*iji wm u r ji iar ci t 


^ asd S. 10 — 

to tie e 


-• f ^II e/iSiyj. 
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nuil-uit' OP 


CiVN’rONMJBNTS ACT ,(Xni OF 1630) 
U l. 
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.be till t'l bo 
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lllhri'f Shr 


1. -aJ ill uU..!j'iA:. it Ij «. lOi'i Afl 

XIU I { l'3-'3.'. Uvt-iUtUAriu Mtitiuiy »-. > 

ir. L. IC, lU liouu, 702 

- it. 20 — /.'i//-- 'J t/ /'!<■ n<t.!( 

i.ci .'<■(* t, X<i — j'.ii* ? 

'■’’iis.v. —’n).-' tisl I):;!' ivf- ni'i t-/ i;i iu!i' It i j‘ 
Ui%- iwiiiil s. 'ZCt <■! ij.c CA;.;- a:u. ;»:» 

XllI i l iii li- ! ' t * i 1' r tiio 

liiil oinjrli.ii, lilt ii !“ Ml '.*' Jr'A’l tlat failure 
i,i JvjsiiU'l ii). Tin* iiiiiiisi ual 'ilii i.iiu. t Lc iiaji .nil 
,v> a ihriiil lu cam i f j< iiiltlc j' t liiUueo, uLicti. bviu.; 

ill lljc fiilurci ciiiiu I bj iiude tuaSter i f jiri n'Ji! pru.'/. 
'I'lic ci'ii'iiutiiii^ failure U'.Ua'. l-e uu’.’.'.t ef later ami 
v'l’.ifaSi; iiniuiry aiid ['.-■■•f. In ft/ JActl.iji Tnliir.tii, 

I. I., ir., i'J J'lTij, Ml weiL 
r. . . L L. R, 22 Bom., 8-11 

CAEBrERS, 

.Vcp C.AlXi f.suilu OlXL Oi' L.U'lti'J. 

iee Xxuuiistiici; . L L. E., 1 AU., 00 

[0 W. It.. 73 

Hci Case;} i'-vdeu UAtx.'v.vv .Veti. 

Ucc Cases V-sueu Uaiewax CoJii'Ayv. 

1. Miaduacription— Xurr o/^ocdi. 

— MisiliiiiTiiitiun cif tlif iiiilure i f jrintlii eutrunteil 
t» A ixmuiuii c.irricr lUavutitUn lUe aeiuler to utover 
fir tliiir aUliough Uie ttwJa would not lie 
hubject to any catnv rate.> lud thv-y lioeu jin'iiirly ’ 
ilircriboil UouEKJiOOi-LAU c. PALitEU . Cor., 133 i 

•S. C. ill Court below . . . Coi*., 24 

2. Tirao for delivery of goods— j 

Lien for iitrtin^e oj' yeux/r.— .iltliou"!! u taiTicr 
uwy uct bo bound to deliver froods ou any spccillo 
day or within jiny specilic tiuic, ho is hound to deliver 
them within reaaoniiblo time, nud what constitutes 
reusonablo time must ho detormiued upon tho eousi* 
denition of all the circuinslauces of the case. A 
earlier is entitled to his froi;;ht and charges, and lio 
is entitled to retain tho goods in siitisfaction of his 
lien upon them. Buimro Dass c. XATiiooittri, 

[2 Agra, 133 

3 . Delivery of goods to carrier 

at cousignor’s viais.— Deli eery to consiyuee.— i 


; CAEEIFRB —e’uiifinHti/. 

; Sj j'lii,; av g-^dj. ih aigh diliveru! to a cemmou 
t,iiTii-r ajip iiiled iiy the eomigiuc, nm.iiti at the riik 
; <■: the ri.«>!gtior, tluy ori! Ui/. delivued to the con* 

■ «!,'tieo. Wtiiin; e. Way . , I Mad,, 200 

'A. “ ■ DoUvery of goods carried by 

. ai'iV'-X.iii fiiij; yoeda — Ceifo.j oJ' jturt of Jium- 
, >-tio--J'oitea)ioi) if eartier by sia. is 

obiigtd to itMhe an aUii.i! deliviry of go<.tU carried 
by him to tiic ii ojjyiue, but aiielt yWeid ftieie obli- 
^••atLn may i.c affutid by she enibm of tlw jiirt 
will tv the gi < di are to lie lUlivered. Xeitber by the 
eait' ai t,i iho ju.rt uf It. inbay tn r by the p-niviMoia of 
the Cijiti iiu Act is the madert f a ship bjiiml to wait 
liftiesi d.iy.s l. fire conniielitilig tn hind his cargo j 
blit ••‘ithi:) ;i iia.-...'jjb!e time after the arrival of his 
W J i;i tho tariO of a euilitig vu-icl, and 
••auv.lut Iis-i in the tate <i£ a ateuimr — ho is at 
libirty to l.md •yn.sl* if tho es.ajigiuo has not sent 

l. ea!» fir ihijiij and such laudiiu; is not uulawfui, 

m. r .e breaeli of ei.ntract as eartiir on the Jcirt of 
tlie n.aiiiT. 'ibe Lniding of the gooili uuiitx the 
abeeVi' litcUH'.sl.UiCes and .v.ttii'.g tlnm apart fur the 
ei niigiue il'i iii.t iv mtitute a diiiviry of them to tho 
ci ndgiKO i bn; jiuh g'Oib. after being s i lauded, con- 
tinue in the }», j'v.ib.n e£ the-iiusUr ai nirrier. Coiirao 
of hgiilalii a wiili refiriiico t ) the landiug of goods 
'•a the' eiiit- mdivuso wlnirf reviewnl, Qutcre — 
Whether, mnUr tho sj-ecial elrcmust.iiices of tliis ease, 
tho gi.odi, whin wi landed, remained in tho custody of 
the inoater in his cajueity of commcii carrier or as a 
wareheu.ii-uiairr liOMiKoyo Ayu ;51Ia>quai BaMs- 
i.N'ei Coai'on.utoy r. D\ke» 

10 Bom., O. C., 71 : 7 Bom., 0. C., 180 

0 , ^ — Diik-carriiigo proprietor— 

Ihiilte for litre — yrytiyeiiee — Oiitu if proof . — A 
}xi*. U carrying tu Iho erdinary business of u prupric* 
tor i f djk'C.irrbgvs does not coiuo within the term 
■•eiuniifU larriir" as tiut term is understood in the 
Knglb-Ji law. Such a persoii i,s bound to ciorciso 
reasonable nild iiriUnary tare in risjiect of baggage 
lutnisled to him, but is not resjwnsiblo for any loss 
whieh iiuy uet arUo fivm the ucgligeuco or dofajilt 
of huuself or his serviintr, bo not lieiug a goiumou 
earrier btiuiid to eiisuro the safe coiivoyuucu of tho 
; baggage ugaiust all risk, save tho act of God or tho 
, Qiieui’s ciKUiits. Ho is to bo regarded as a huilce 
fi r hue, and the fact that ho does not deliver tho 
baggage at tho end of the joutuoy should be accepted 
as yrifji'J fade pnsif tliat tho less has been occasioucel 
by iiegUgeiico fur wliieh ho is resiwiisiblo, and 
eeinsiijiiviitly tho onus of proof lies on him that 
reiisoiiablo care Was eaercise'd by him. 'roo.Ui Siyaii 
r. Tiioan’so.v . . . . 3 R. W,, 237 

0. Convoyauca of gooda by 

Govornmeut bullock train— Pori Oj/iee Ml 
XI rtflSuB — Jiailee for Hire— Xeyligence — Con- 
dition. — Goods convoyed by the Goverument bullock 
train aro not catnistcd to the Post Office for convoy- 
auco within tho mt-auing of Act XIV of 1SC6. In 
respect of tho Govcrnuienit bullock tiaiu, Goveiai- 
iiiout must bo rogardeil as an ordinary bailco for hii-e, 
and Hot as a tximmon carrier. As such bailee, apart 
fwim any special condition limiting its liability, it is 
liomid to take oiiliuary erirc of goods entrusted to it 



BIOJisT 09 CASIJS. 


( 03J ) 


( osi ) 

CABBimiS — contmMd- 


laWj uor ft ccnditiuu rcpugunnt to pabUc policy 
I’OSIUSTEB or 131KL1U.T r. liUltLE 

t 3 N.W .,106 


7 . - 


- Suit for damages for negU* 
genee— Oaa« pfobandi , — lu aa ftctiou to tccoccr 
dttniftgce fur iojury canKd to the goudi by tho tirgli* 


ttuuft Sbstujv c. Scon 


8. pMsenger’s luggage.Loasof 

-“Ji’cyJtycMec— C«ii<<itiOM tndonti «» Ucktl — 
JbfViyM ■SiVcaM'jiip CoMpoxy—Coutrocf 


ix;mjiiuiy ftooli Uut b« tuftcnble for uorcgutcrod 
hii't'in'i ftnJ tbit lur?wo nL'iit b« i&mrc<Iftt»oy 


rtmVy; any iKnan. UtlU that tLc coto^y 
Ubga fcrcipi ccapany «itc Uut nousuou urnov; 
tlikl the plftUiUS «u boTwd by tbodaoMO aixloou* 
diliuuioD the back of tbo pouagMicUtt tbot uooc 
cf tbo conditku* bod tbc tucci of pilicviitg tbc cud 
I< any from ibe (vtiipinuicc* of tbrir oun Bigligisrc; 
lUftt, ia order to cataUUU » dcfoico nixiu tlie giDund 
Utat tbftpUbiUil't wu out rrgittcred, it wo* 

ucctMory f<r tbo dc^cudoct* to jikitc, not «bly that 
tbepUictLS wot Inaud by the cwiddkA*, but alto 
that they ready and to rc^tiUr the 

(ilalbtiS’a la{r»>«rp osd that tho plal&US did Ded ia 
fact rrguUrktt that os the Ceatroct vai &iade ia 
CoIcbUo, tbo ekfiudaiitt were bound by tb« pnici- 
tiotii cf f. IM cf tbo ludion Ceolmt Act 

ucAXr. Co»tos:a du Mtuoacuta MiunvLs 

UK Fuyea . . . L L. B.. 0 Cale^ S 27 

{ 7 C.L.B., 49 


CABBIBBS— com/>nii«/. 

Special contract — SailuayMt 

(IVofim), *. 10-Cotdraci Mi riJC of IS72), 
M. tSi, ISl — JZai/uroy Cotnvaay.— The plaintilt do* 
ofoich^ certain fooda by tbo £a«t ladiiu Railway 


all napaniibility la regard to any leu, dc»tnictiua,or 


0. CoBTu , . . I. Z* B.. 10 Calc., 210 

CIS C. L. B.. 122 

10. ■ Common carriers— rny/ui 

I Hi, 152^ 

Act (IV (if 

* ■ « ( roCfoao 

• > of Reglaad 

■ ■ carricra waa 

a..— — . .tt »det,iseo, 

aud >• (till ui ferce ui tbia connuy, and it nuaSrcted 
by the proTiikiut of tbo luduu Cuatiact Act. A'a* 
reiyt TnUxdai 0,1, P, Railway Co../. Z. J{„ 3 
Ron., 100, diuOitod frcio. Ibc pUintiSa entruaU'd 
to tbo dcfnidouU, who wen tuhmoti earner* ondn 
iLe Carricra Art, 111 of 18&5, certain good* which 
a cn kat in the cuui*e of tbcir carnage on erne of tbo 
defeudant** lUaiurta. Oa tbo fact* it wa* funnd that 
tba defendant* took a* mucb rare of tb* gu^ a* a 
man of ordinary prudenco would nndcr umilar 
rircanuitauccJ Ulc of bi* own gui<^ of tbe *auie bulk, 
qrudity, and \aluc a* tbe good* boiled i and Ibat tbo 
bwt waa not ccca*ksied by tbo act of Ood or tbo 
Queen'* cnemict. Tbero *a* no (pceial contract of 
UiQ natoro proTldeU for by a C, Act III of 1805. 
U*ld that **. l&Ia Its of tbe Contract Act did not 
apply, and that tbo defeudant* were UaUo for tbe k** 
•if tbo good*. MoTBoosa Hast boavr r. Inou 
tlisxsat Srsax XiTiuanox Coxrixx 

(L la B., 10 Calc.. Ida : 13 c. L. B., 343 

• Mi 

• • ■ ' ■ at/.— 

. _> ..-.-e I, - guud* 

bektsguig to tbe pUiatiff, w»» Icwt by cenaeg Lto 
OTiiUct ntlb a (tag In tbe bed of a nitola rircr, Ibc 
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ll:l;:nMad..A43 
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I. II. JA.. , 

JccidcHtt 

6 and for damages - 

— SS. 6 f-^nrt — ^ait ja“ , ceitaiu 

S."i. i°V “S tt- «■< 

» ^Vlide < 
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CAHEIEBS ACTT (HI OP 1886)— 

C«nlrol Cat%ar Tea Co. t. JlirtTt Sleam A'ae»- 
Saito* Co., nnrcported, followed. ou appeal 

(per JtiCPnsBSON, X., UiclZiS, C.X., doabtmg) that 
tie aboTO coostractlon of the clanie wa* correct. 
Cnoimitm Dooora r. Eirsaa Sisasi NATiaanon 
• ♦ .EL. B., 24 Calc.» 786 

[IC. W. N.,200 

- Tbe Jadieial CJotomitteeditmleecd 


an appeal In tbo above case from tbe decree of Ibe 
Appellate Hlgb Coart, wbicb proceeded on a 9 of tbe 
Carriers Act (III of 1&63), that Ccnit having taken 
the non*dclivcr7 aa pladng tho burden of proving 
absence of negligence on the carriers. There were 
facts showing that no adequate ineani had been pro* 
rided bj tbe defendants for eztlngniiMng a fire on 
board, and that the wateb was Inefficient. Tbedefcn* 
danti, accordingly, bad faded to exonerate them, 
iclvea' StTEBg Snast NaTroanas Co. c. Choot- 
uiru:, DoooAS . . I, L. B., 26 Calc., SOS 

IL. B.. 28 1. A., I 
3 0.W.N.,145 


CASTPj— coneliKlrd. 

See Caexa ttsdsb Dufbif Law— I shsbit* 
ascB-^DiTiBnso 07 , Excarsios mojf, 
src.— OiTCians. 

See Hiks? Law — STaiKTSxaKCS— E ioiit 
TO ilanrrzsiifCB— W idow 

[L li. B., 1 Bom., 668 
Bet Hwoti Law— MaBBiaos— E estbaist 

OX.OB DliSOtCTIOK 0 ? MiBBlaOB 

pN.-W., 800 
I. L. B., 8 Mad., 168 

CATTLE TEESPA8S. 

See filaotgrsarE, JoBiSDrcrioir of— 5fe* 
ctat Acts— E aiLwaTs Act. 

(L Ik B., 18 Mod., 223 
- See Miscms? . ■ . 0 B. Ik B,, Ap., 3 

[10 W. E., Cr., 29 
18 W. B., Cr., 72 
6 Mod., Ap., 30, 37 
4 , Cr., 14 

I. L. B., 7 Bom., 126 


CASSyiNG ON BTTSINESa 

See Casss pxDSB Jpaisctcnox— CavsBs 
0? JPBISBICTIOX— DwallSO— CaSBI* 
ixo OK Eesmss, SIC. 


•'CASH ON DELIVEBY,” MEANINa 
OP— 

Set COTTBia— COSStBCCTIOK 0* COK. 

TBacTS . . L Ik B.. 19 Calc., 417 

CASTE. 


See C^sroK , L Ik E., 13 Mad., 496 
See DEFAstiTlos . e Mad.. Ap., 47 

i L L. B, 6 Mod., 881 
Ik It. 12 Mod., 496 
I.IkIt.22C8lo.,4e 
L L. B., 34 Bom., 13 
See IlivDO Law— CrSTOM— CiST*. 

[L L. B, 10 Mad., 133 
L Ik B, 17 Mad., 233 
See Hissff Law— Crsroa— ImtOBai, 
CciToxs . L L. B, 17 Mad., 470 
See Cans rxDiB JrBjiwcno.t or CTm. 

CerBT— ClSTB, 

See Caica txDXB Eionr o» Snr— Ciaix 
QCtITIOSI. 


See Eiost 01 Sni— I xtibiit to ir 
MBt EIOBT . Llk It, 13 Bom., II 
See Bi-bt of War. 

(I Ik B., 16 Bom., 66 

— Authority of, to declare ma; 

riagavoid. ‘ 

See maaxT , L Ik B, I Bom, 34 


- Lois of— 


See lltxDo Law-GraBDus— Rjoar or 
OraBCtaasniF .LIk^lAB,046 


See Koiaaycs— U xdsb CBisnxai Psoex- 
simB CoDB . 2 B. L. B, Al. Cr., 46 
[8 B. L. B, Ap., 36 


CATTLE TBESPASS ACTS (HI OP 1867 
AND I OP 1871). 

m of 1867. 

See COTBT Fbsb Act. 1B70. scit. ILasr. L 
[9 Bom., Cr., 23 
See DauaQsa— Sms fob Daitaoss— 
Tobts . . . 16W.B,278 

<^ee Fikb . .7 Bom., Cr., 66 

See Maozsrsarx, Jfbisdictio.v of— Sfe- 
OIL Acts— C amB Tbkspass Act. 

[1 Bom.. 100 
4 Bom., Cr, 13 

6 Bom., Cr, 13 
7 W. It, 165 

^re CaSES 7KSSB MllCmEF. 

See Sektescs— QEKXB ai CiJXs. 

[16 W. B, Cr, 13 

See SlXTESCE— lilPBUOSjaST— IlITBI- 
SOKUSKT IS DETartT OF FtSB. 

[6 Mad., Ap., 21 

7 Mod., Ap., 23 
See WiTSEis— Cnncntaii Catis— S um. 

MOKTSO aST) ATTESDaXClOF » irsTiira. 

[10 W. a, Cr., 43 


I of 1871. 


See Dinaocs— Sms fob Davaosi— 
ToBts . . L Ik B, 16 CaL. 160 

£f« EtniiOK— CBiuisaz. Caici— Oesz. 
BauT . . I Ik B, 18 MaA, 238 


See nun OF SrtT— CoKTExtsnox. 

[3 C. Ik B. 344 
LL. It, 10 Calc, 540 
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fine* i* Uia ucivm in $. o»u <ji k»- «'«•>» 

ProceJurc. Tlia Uw nowhfro prorulc* that fine* iii*y 
ba Icricd by »ncan» of Imprivmmcat. Pabtao H*i 
r. AsjcMun • . I.Li B.> 22 Cale.(Ud 

4, Oenpintatioit 

auarded vndfr CallU Trnpait drl^IapntiUmeat 
ia dtftutl of Innirirntamt caunot lx In* 

dieted in licfault of layinant of (he oocnpcnialion | 
avanlcJ umlcr Uio Cattle Trnpae* Act. Qtxkx* [ 
RVpSEBi r. TiACgIlUt NATXCAS I 

[I.L.B.,10Mad..23a 



B,, 27 Calc., 002 


CAT78E XIST. 


CAUaiNQ DEATH BY NEaDiaElTCB. 

Lo3boo of Government ferry ol- 

lowing unsound boat to be used on ferry— 
Coda (Act ^SLr of 1S60J, t. 304 A.— The 
tctace of e Oorcrument ferry haring the exclnure 
right of eonceybg poteengen acrcM s certain rSrer 
at * parliealar tiH>t allorrcd an un'oond boat to be 
need at tbo ferry. In coato<iacnce of it* on*onnd* 
ne**, (he boat ujil:irhl}c creasing (horirrr, asJ tomf 
<i( tiia pertoni ia it vere drowned. Held that the 
te**c« of the ferry was properly coaricted of the 
elfeoco ptorided for by i. 30t.V of the Penal Code. 
QDca!r>KurBEis r. Barr as 

CI.Ii.Il.,10 AU.,472 

CAVEAT. 

See LerrsBS o» AotnsitrsAnoir. 

ns B. L. B., Ap.. 8 
I. L. B., 4 Calc^ 87 
E L. B.. 12 Bom., 104 
See Cass* rvon Fbositb— O rrosmox 
TO. Atm Rerocxnoy or, Gsavt. 


CEBEMONIE3. 

See Caibs rsnsB IIiBrr Lxtr— A pof* 
noB— nzqvtiiTBt 70 B AsorriOB-' 
CsBBtlO.VlB* 


See PBACrtcs— Ciru. Caiu— C irtB List 
C2 Hyde. 80 


See Caiii vvDta MASouniAB Law— 

VsB'BimiOB— ClBBUO.'aSI. 


4 B. D. B.. Ap., 76 
1. Xa B. 27 Calo, 366 


CENTBAL PBOVINCE3 LAITD BEVE- 
NDE ACT (XVm OP 1881), 


CAUSE OP ACTION. 

See Caisi r.NSBu ArriuxTB Covbt— 
Objectiox* lAKsa roa yusr timi o.'c 
A rrsAt.— Bioux or ^(r^r. 

Set CAsri rxoBB Barn. 

See Cutt mxB BrciABAroBT Decbeb, 
£nT roB. 

See Caszs rxnss JrBZcnrcric.Y— Carscs 
or JcBUDicnox-^AVii or Actjo.t. 

See Ciiti cjrrM LixiTAnox Act, 1S77. 

See Caiu rxosn Potiutias—AnTBUB 
Posissuox. 


See POiSESiiox~XATrBB or POiiii»iox. 

[L Zs. B.. 4 Csl(x, 210. 870 
24 W, B., 3a 428 
0 N. W., 107 
E E. B.. 4 AJL. 184 
E la B., U Calc.. 00 


See Caiki u>i>sb nxuxQninnsxT oe 
Oxituox to iri roR Poriiox or 
Cuiu. 


See Cute rxstB Bii dcptCAti— CArtu 
or Actiox. 


See Caiu rxnu Bijbt or Snx. 


B. 67. 

See llixpv Law— PAB imox— Rt^rtstTBi 
TOB PARTIZIOX. 

[E E. B., 27 Csle., 615 
4 C. W. N, 682 

CXBTIPICATB OP ADMINiaTBATION. 


Col. 


1. CEBTmCATB VXBER BOVRAT BEaVIA. 

nox VIII or 1627. ax» Acts XI-V 
A>D XX or IStl . .991 

2. ACTI XXVII or 1600 axd Vll or 18S9, 

Axo (jBAXT or CisnrirATs . . 99S 

3. JllOBT TO tri OR EXECCTR DeCREB 

wjtnevT CERnnCATB . . 9M 

4 Issra or, AXOBloorro. CfsnKcars .1010 

S. Kattrb axo Foru or CtBrirtCATi . lOLS 

G. PROCEZtVRl 1031 

7. ErrtcT or CcRnricATi . . .1039 

8 . Casceemxxt axo BtcAU or Cestzti. 

CATS 1029 

0. Boi{BAtillsoRi'Acr,XXorl&d4 .1032 

See Caiei rxpRR ArrRAL— CcsTtri. 
t CAIBCr AUKiaUTRATIOX. 
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OHARGE TO SX^RY— continued. 

3. SPECIAL CASES — continued, 

intention , — In a trial with a jury under s. 366 o£ the 
Penal Code, the Judge on the question of intent 
charged the jury in the following worda : — “ It re- 
mains only to consider the question of intent. The 
charge was that the girl was kidnapped in order 
that she might he forced or seduced to illicit inter- 
course, As to this, it is sufficient to say that no 
other inference is possible under the circumstances. 
When a man carries oS a young girl at night from 
her father’s house, the presumption is that he did so 
with the intent indicated above. It would be open 
to him, if he had admitted the kidnapping, to 
prove that he had some other object, but no other 
object is apparent on the face of the facts.” Held 
that this amounted to a misdirection of the jury. 
The question of intent was a pure question of fact, 
but the way in which it had been put to the jury left 
them no option but adopt the view taken by the 
Judge. Queen-Eiifbess v. HuanES 

[I. L. R., 14 All,, 26 

54. Hurder — Distinction between 

murder and culpable homicide . — ^When a prisoner is 
on his trial by a jury upon a charge of murder, it is 
the duty of the Judge to point out to the jury ac- 
curately the difference between murder and cul- 
pable homicide not amounting to murder, and to direct 
the attention of the jury to the evidence, and to 
leave them to find the facts and say (under the direc- 
tion of the Judge as regards the law) of what offence 
the prisoner is guilty. Queen v. Shamsheee Be® 

[9 W. E, Or., 51 

65. Possession of forged docni- 

ment — Penal Code, ss. 474, 475— Possession of 
forged documents bearing counterfeit marJcs — 
Ingredients of the offence . — ^To support a charge 
under s. 474 of the Penal Code, it is necessary for the 
prosecution to prove (1) that the documents in 
respecE of which the charge is brought are forged; 
(2) that the accused knew them to be forged; (3) 
that he was in possession of them; (4) that he 
intended that they should be fraudulently or dis- 
honestly used as genuine ; and (5) that each of the 
documents is of the description mentioned in a. 466 
or 8. 467 of the Penal Code. To support a charge 
under the latter part of s. 475 of the Penal Code, 
it is necessary for the prosecution to prove (1) that 
the accused was in possession of the papers referred 
to in the charge ; (2) that the devices or marks were 
counterfeited on them ; (3) that the marks were such 
as are used for the purpose of authenticating any 
document described in s. 467 ; and (4) that the 
accused intended that the marks should be used for 
the purpose of giving the appearance of authenticity 
to documents either then forged or thereafter to be 
forged. The accused was charged with being in 
possession of forged documents, an offence punishable 
under ss. 474 and 475 of the Penal Code. lu his 
summing up, the Sessions Judge, after stating that 
the documents were admitted by the defence to be 
forgeries, told the jury that the only issue they had 
to decide was whether the forged documents were in 
the possession of the accused, and whether the nature 
of one, at all events, of the documents was such as to 


CEIAEQ-E TO JUEY — continued. 

-3. SPECIAL CASES — continued. 
connect them with the. accused, being the kind of 
document ho would bo likely to have in his house and 
he alone ; and that, if they found this issue in the 
affirmative, they must return a verdict of ■ guilty. 
Held that the charge to the jury was defective 
and misleading, and insufficiently complied with the 
requuements of s; 297 of the Code of Criminal 
Procedure. Quebn-Empeess v. Abaji Raii- 
OHANDEA , , . L L. E., 16 Bom., 106 

68. Private defence. Eight of^ 

Penal Code, s. 100, els. 1, 2’, and 6 — Misdirection. 
— Held that it was no misduection on the part of 
the Judge in not calling the attention of the jury to 
els. 1 and 2 of s. 100 of the Penal Code, when he 
particularly called their attention to cl. 6 of that 
section. Queen «. Mookhtaeam Mundlb 

[ITW.E., Cr., 45 

67. Eape — Hrroneous verdict owing 

to misdirection — Failure of jusrlice — Criminal 
Procedure Code (Act H ofl882J, ss. 418, 428 (df, 
and 537. — On a charge of rape the Judge in his 
charge to the jury said ; " You will observe that this 
sexual intercourse was against the girl’s will and 
without her consent, etc.,” instead of saying as he 
ought to have done, "you will have to determine upoix 
the evidence in this case whether the intercourse was 
against the girl’s will, etc.,” and the charge went on in 
the same style of stating to the jury what had been 
proved instead of leaving it to them to decide what in 
their opinion was proved. In the concluding sentence 
of the charge the Judge saidr "You have seen the 
witnesses, and I have no doubt that you will return a 
just verdict.” Held that sneh a charge amounted 
to a clear misdirection, and that the verdict was 
erroneous owing to such misdirection. Even the 
concluding sentence did not satisfy the requirement's 
of a proper charge. The provisions in s. 423 (d) and " 
B, 537 of the Criminal Procedure Code do not require 
that the Court is to go through the facts and find for 
itself whether the verdict is actually erroneous upon 
the facts. Ail Paeib v. Quben-Estpeess 

[L L. E., 25 Calc., 230 

53. ■ Eioting — Unlawful assembly 

— Common object — Verdict of jury — Alternative 
common object — Criminal Procedure Code ( 1882) r 
s. 303. — Pourteeu accused were charged with rioting 
armed with deadly weapons, and with murder and 
causing grievous hurt during such riot. The common 
object alleged by the prosecution was to compel the' 
payment of certain money by one of the persons of 
the opposite party. Some of the accused who admit- 
ted their presence at the scene of the occurrence 
stated that they liad been attacked on account of an. 
allegation being made that one of the opposite party- 
had enticed away another’s wife, and that they hadl 
merely acted in self-defence. The case was tried 
before a jury, and on the close of the case for the 
prosecution the Sessions Judge, considering that 
possibly the common object alleged by the prosecu- 
tion might be considered not to have been proved, 
amended the charge and added an alternative common 
object to it, vis., that the object of the assembly waa 
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CHAEGE TO JGEY— 

8. SPECIAL Cases — 

to punish one of the opposite party for enUcing away 

wifp Thfre Was no evidence on the record 


aside and the case re^^ Btid, further, that it 
was unfair to use a part of the stateueota of some 
of the acrosed put fiTvard in their defence as juati* 
tying the use of force hy them in repeUuig the attack 
of the opposite party, tor the purpose of ahoning a 
rommon ohirct u against them, and that the state* 


' ' J i.. «. 


JUlJ m tv, 

be convicted of an offence under a. 411 of (he Penal 
Code. Q( 7 £££v£itFS£ss r. Sanra Sosetk 

^ li, B., 16 Soni.»3e9 

60. Gnlawfol UBsembly— Code 

cfCnmiMl PfOCtdure (Aet V of 1B98J, ts. 225, 
S37—-Omiuto% to 4tate correctly common olject 


the accused in their defence. Salt/ r. baeea* 
Emprett, I. L.S, 22 Calc. 276, and BelariMahtcm 
T. Quetn-Emprett, I. Z. S, 11 Calc., 106, distin- 
guished. EasAMii Au r. Eujfbesb 

C4,C.W.1T.,I00 


time of.hiatnal exkbiting symptoms of ujiKTiLdnua 


CHARGE TO JURY— oonc/wded. 

3. SPECIAL CASES— cone^utfeif. 


plrtttttuitujt lasuv ....... , 

and should, under s. 425 of the Code of Criminal 
Procedure, have been first subautted to the jury, 
QUBSH t. DoOBJODBira SlIAJIONTO oliai DSBJO* 

Eoa . . . . 10 W. S., Or., 28 



miaJimtiou. QtrsBM c. HosssitrsB' 

[8-W. Cr., 60 

6 i. — ' — ' — Beoooia&adstioa to- 


CHARGE-SHEET, COPY OF. 

Stt Acccses pESBOir, Eiani op. 

[L L. R., 10 ACad., l-Z 

CHAErTAELE BEQUEST. 

Set Cases txdeb Ilrroc Law — Win— 
Cosrnrcnox o? Win, — BEqnsTs pob 
CiuBiraBBE PrnposEB, 

Ae« Cajeb rxcu WitL — CossiBEcnox. 

CHABirABIiB IHSTrnTTIQirv 

Suit relating to — 

See Coizg—TAXiTJOs cr Costs. 

[t I*. B,, 20 Bom., 301 
See RviaTorScn-~kvsiM:uimoss, hrixs 
»oa . - . 10 C. L. B., 107 

See TacstB Acr, f. 34 . 

IL L. n., 18 Mad., 448 

CBAJUTABLZ TE UST. 

Etc Liwinnojf ,tfT, 1677, *BT. 134(1-71. 

liX. 124 ) . 
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CHARITABLE TRUST— 

See JiAiioiiEDAN Law— Endowment. 

See Beuqiotjs CoMMDNiry. 

[12 Bom,, 323 

See Casks dndeu Biani ok Suit— Ciubi- 
TIE3 AND Trusts, 

See IliouT OT Suit— Interest to sut- 
TOET Kiout . . 6 C. L. R., 68 

See Trust . I. L. R., 18 Bom., 661 

CHARITIES. 

See Adtocate Generad. 

[4 Mooro’s I. A., 190 

See Cases under Riqut oe Suit— Cuaei- 
TiEs AND Trusts. 

See SuTREMB Court, Madras, 

[<1 Moore’s I. A,, 180 

CHARTER-PARTY. 

See Bud or Lading, 

[Bourke, O. C., 171, 309 
Bourke, O. C., 100 
X. L. R., 6 Bom,, 313 

See Damages— Remoteness op Damage. 

[6 B. L, R,, Ap„ 20 

See Guarantee 1 Ind, Jur„ IT, S,, 412 

See Injunction— Speciad Cases— Breach 
OP Agreement . 1. L. R., 6 Bom., 6 

See Prinoipad and Agent — Liabiditt op 
Agents . . I. L. R., 6 Calc., 71 

[I. L. R., 5 Bom., 584 

1. ETomiaation of ship’s agents 

by freighters — Hight of agents to sue on charter- 
2>arty — Ships “going seehing,” Meaning of . — ^A 
charter-party made between the defendants (the 
ovraers of the Seaforth) and AT cf Co. (the freighters) 
provided that the owners should employ at the ports 
of discharge the consignee nominated by the freigh- 
ters to transact the ship business there inwards and 
outwards on the customary terms, not exceeding 2i 
per cent, on amount of freight payable inwards, and 5 
per cent, outwards. JET ^ Co. nominated the plaintiffs 
to transact the sliip’s business in Bombay (a port of 
discharge) with the knowledge and consent of the 
master of the Seaforth, and the plaintiffs accepted 
and acted under such nomination. The defendants 
refused to pay the plaintiffs’ commission on the 
outward freight of the Seaforth on the ground that, 
under the circumstances under which such freight 
W'as procured, the plaintiffs were ngt under the 
charter-party entitled to receive commission on it. 
Held that the plaintiffs were sufficiently within the 
consideration of the charter-porty to maintain a suit 
for the breach of such clauses of it as were inserted 
for their benefit. Meaning of the mercantile expres- 
sion of ship “ going seeking” discussed. Bdaok- 
WADD & Co. V. Jones & Co. , 7 Bom., O. C., 144 

2. _ Right to retain, cargo for 

amount of bill for freight dishonoured. — M 
chartered a ship to load a cargo at Cardiff and proceed 

„ therewith to Madras, the freight to be paid in London 


CHARTER-PARTY — continued.' 

on unloading and right delivery of the cargo j one- 
third by ill’s acceptance at three montlis from the 
sailing of the ship (the same to bo returned if the 
cargo were not duly delivered), and the remainder by 
like bill at three months from the date of delivery in 
Loudon of tlio certificate of right delivery of the 
cargo. The charter-party provided for payment of a 
commission on the contract, ship lost or not lost, tliat 
the £150 should be advanced in cash at the port cif 
discharge on account of the freight against the cap- 
tain’s draft on ilf. The cargo was loaded accordingly, 
a bill of lading was given for the same, and the ship 
sailed from Cardiff on the 8th October 1863, ik having 
consigned thp cargo to A. Co., who carried on 
husinesa at Madras. On the same day the owners 
drew a bill on M at three months for £261 Is. lOd., 
being one-third of the freight. On the 10th October 
1863, the general agents in London oS A ^ Co. 
advanced to M,o)iA^ Co.’b account and out of their 
funds, £700, received as security for such advance 
tho bill of lading blank, and endorsed and fonvarded 
the bill to A 4 “ Co. On the 29th October 1863, M 
accepted the bill for £261 Is. 10J„ and in tho follow- 
ing December ho suspended payment, and the hill 
was protested. On tho 14th January 1864, the ship 
on-ived at Madras, and thereupon A 4 " Co,, as holders 
of tho hill of lading, applied for tho delivery of the 
cargo, and offered to advance the £150 in cash pursu- 
ant to tho charter-party, but the captain claimed to 
retain the cargo for the value of the dishonoured bill 
and tho balance of freight due. Held that the terms 
•of the contract were at variance with the right of lieu 
so claimed, and that it was not suspended by the bill, 
nor revived by tho freighters’ insolvency. Arduth- 
not V. Daigbe . . . , 2 Mad., .88 

See also Bjorck v. Madras EAiDWAy Company 

[2 Mad., 102 note 

_ 3. Ereigllt — Bill of lading — Biali- 

litg of master where quantity signed for is more 
than cargo shipped. — The plaintiff chartered a ship, 
of which he was master, to one C H C,oi. Calcutta, 
nndcr a charter-party, by winch it was agreed that 
tho ship (which was then at Melbourne) should proceed 
to certain ports and there load a cargo for Calcutta, 
“ the cargo to bo delivered to tho charterer at Cal- 
cutta, on being paid fi'eight at and after the rate of tho 
lump sum of £1,150 for the full reach of the ship ; 
the said freight to bo paid on the unloading and right 
delivery of the cargo as customary, less any advances 
that may have been made.” On the arrival of tho 
ship at Calcutta, OHO requested the plaintiff to 
deliver the cargo to the defendants as his agents, 
which the plaintiff agreed to do on having payment of 
the freight guaranteed by the defendants. The de- 
fendants were bondjide holders of the hills of lading 
which had been signed by the plaintiff in respect of 
the cargo. They sent to the agents of the plaintiff 
in Calcutta tho following letter : “ As it will be 
necessary for ns for the protection of our interests to 
get delivery of the cargo, and as we do not care about 
further trouble in the matter, we agree to guarantee 
payment of the balance of freight due on tbeebarter- 
party, less any clauns for short delivery,” etc. On un- 
loading there was found to be a deficiency in quantity 
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*■ [8B. Ii.E,, 340:17W. 11.,-W 

4.^ Conditiona precedent— “ 

on htr patsage " — Breath of irarro«/jr— iV»n- 
cxpal ageni — Undiitloied prtacxpat . — 

The pluntiffe entered into a contract of diarter* 
part; vrith the defendants, whereby it was agreed 
between them and the defendants actli^ for the 
owners, “ that the steamer Athollt now on her 
passage to Calcutta, being tight, ttanneh, and 


the charter-party, if the steamer not arrived in 
Calcutta on 15th April 1671.” The defendants 
signed the charter-party as "agents of steamer 
MhoW* The steamer was net, at the time the 
charter'party was entered into, on her way to 
Calcutta, being then in the port of London, and sho 


Pendants for damagee. Seld the defeadanti were 
liable. The statement in the charter-party that the 
steamer waa on her passage to CaJeutta was a condi- 
tion precedent. Scaiuxn v. Fidlat 
' [8 B. li. B., 644 

6. Ship unahlo to enter port 


master is not bound to sign bills of l^mg for, or to 
sail to, a port where the vessel cannot, by reason of 
her draught of water, lie and discharge "always 
afloat” without being previously iigbtened, even if 
the cost of tbe requisite lightening would, by the 
charter-party, fall on the charterers. By the terma 
of a charter-party a vessel was to take in a full 
cargo at Bombay, and therewith proceed to a ** safe 
T''»rfi in the Mpditerranean fSnaniidi porta cxdnded). 
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CHABTER-PARTY— co»«ji«e<f. 



that port. QBAniM A Co. t. hlEBVANJi Ktisbee- 
TAHji . • . I. X>. R., 5 Bom., 539 

6, Principal and agent — Chartei- 

parly eiynei ig agentt for waster and owner 
— Parliet to xatf— iioiiii^y of master — Biabthtg 
of Age^>t*-~3Iaster of skip, th* agent of cAaWerer, 
to sign bill of lading — Bight of master to 
recover from ekarierert sumt paid bg master as 


for the sum of BIS.OOO per month, payable is 
advance. By subsequent aneement tbe term was 
extended to 30th March 1B81, and the charterer was 


respect of the then intended voyage of theirH/?aw 
It was also agreed between the plaintiffs and J5 that 
the said ship should be consigned to tbe plaintiffs at 
Calcutta and also to them at Bombay, and that the 
plaintiffs should receive all the freight, passage- 
. the 
the 

• - » - , d hy 

them ui Bombay, and interest on the said sum of 
1119,000 at the rate of nine per eent. per annum. 
Due notice of this agreement was given to F, M 
Co. On the 11th Mareb, F, being unable to pay 
Che S.6,000, requested the plaintiffs to pay that sum 
to P, ilT Co. on his behalf, which the plaintiffs 
did,— E agreemg that the said payment should be 
on the same terms as those on which the itl2,00C 
had been paid The ship, having proceeded to Cab 
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OHAETEE-PARTY— 

dcfeucluuta or tUuir ugciits iii roapect of tho freight, 
uud for paymout of tho balauco found duo after 
dctlucting tho suuia properly p;iyablo to tho defeu- 
dauts for hiro of tlio ship aud for iiiOO daniage-a 
Bustaiued by tho pliiiiitilTs by reason of tho wrongful 
net of tho defeudauts, whereby tho plaintiffs hud 
been deprived of tho t^vo per cent, commission, Tho 
plaintiffs alleged that tho balanco duo to them would 
1)0 about U9j500, The first defendant did not appear. 
Tho second defendant (tho master) contended that 
he was not liable ; that P, 2£ .J* Co, had been espe- 
cially appointed as agents of tho owner ; that they 
were not his (tho niastei-’s) agents j and that they laid 
no authority to sign tho cluirter-party for hiiu. Ho 
admitted that tho sum of 1112, OW laid been paid to 
I', .1/ ij' Co. by the plaintiffs os agents for tho owner { 
hut as to the 110,000, ho denied that it hatl been paid 
to F, Jf Co, on his account or on account of the 
ow)ier. llo further alleged that there was a large 
sum duo by jS iu respect of hiro of tho ship and 
other proper claims against him under tho charter- 
party, aud that tho defemhiuta were, therefore, 
justbied in refusing tho demands of tho plamtiffs as 
assignees of i’ until tho wholo of their claims against 
JE were liquidated. Ho alleged that F, Jf .J* Co. 
had received tho freight of tho ship, amounting to 
E20,-t20, and ho claimed a lieu on this sum in respect 
of the sum of 1119,282 duo for hiro aud other charges 
on the said ship, aud liCOS for money paid for short 
delivery of goods. Tlio plaintiffs subsequently nuido 
F, Jf tj* Co, defendants to tho suit. In their written 
statement, F, M ,J‘ Co, stated that they had signed 
tho chiu'ter-party ns agents only aud not as prhici- 
pals, aud they contended that tho plaintiffs could not 
proceed simultaneously against the first defendant 
aud tho second defendant, but must elect to proceed 
separately against cither ; aud, further, that tho 
plaintiffs could not proceed suuulhiueously agjiiust 
themselves {F, Jf ij" Co.) aud tho second defendant, 
but should elect to proceed separately against cither. 
They admitted tho receipt of tho 1112,000 as agents 
for tho first defendant, and not as agents of the 
second defendant. As to the 110,000, they alleged 
that it had been paid to them, not on account of the 
Mutton, but iu respect of claims which they had 
agamst F in connection with tho Cla7i Gordon, 
another ship which had been cluirtered by M. They 
admitted the receipt of tbo fi-eigbt of the Mutton, 
amounting to .820,426, but claimed a lieu on this 
sum in respect of hiro and other proper charges due 
under tho charter-party. Meld that tho second 
defendant (tho master) was not liable on the charter- 
party. Ho had given no authority to F, JLC Co. 
to sign it as his agents ; and his conduct in acting 
under tho charter-party, being referable to his 
character of, aud duty as, master, did not amount to 
ratification. But inasmuch as ho claimed to deduct 
from the freight received iu Bombay sums wbicb 
wore paid either by him or to F, M Co. for him, 
Ito was 80 far a proper party to the suit. Meld also 
that, under a. 230 of the Contract Act (IX of 1872), 
F, M ^ Co, were not liable as principals on the 
charter-party, as they appeared on the face of the 
ohaiier-party to have signed merely as agents. But 
they were liable, under s, 235 of the Contract Act, I 


dTA RTHE-EAETY — conlimted, 

for having untruly represented themselves to bo the 
authorized agents of tho master to enter ' on his 
beluilf into the contract therein contained. Their 
liability was limited to tho amount which could have 
been recovered from the master if he liad really been 
their principal. No difference was made in their 
liability by tho fact that tho owner was also liable. 
As to tho E6,000, — Meld on the evidence that the 
plaintiils at the time of tho payment had specifically 
appropriated this sum to tho hire then duo for tho 
Mutton, Meld, further, that tho charter-party was 
one of tho class known ns “ locatio navis et 
opera)-tm magistris” that under such a charter- 
party tho master would, as behveen owner aud 
charterer, sign bills of lading as agent of tho char- 
terer j that )uj between the owner and the charterer 
tho latter was liable to defray tbo damages for non- 
performance of tho contracts contained in the bills of 
hiding, includmg damages for short delivery of 
cargo ; aud that, such being tho liability of F as, 
clmrtcrer, the plaintiffs ns his assignees wore bound 
by all tho equities affecting him, so that tho defen- 
dants might set off as agabiat the plamtiffs whatever 
tlio owner of tlio Mutton might have, set off against 
F if he Lad been the plaintiff. Tho second defen- 
dant (the master) alleged that he had paid iu Bombay 
certain sums of money to consignees as damages for 
short delivery of cargo, and he claimed credit for 
such payments us against tho plaintiffs. Meld that 
he bad no power to bind F by making such payments 
on his behalf in Bombay, where both F aud tho 
plamtiffs were resident, without the consent either of 
F or of the plaintiffs. In order to establish these 
charges against F aud his assignees (tho plaintiffs), 
it was necessary for tho defendants to prove either 
tliat they were in fact duo, iu which case the master 
would bo justified iu paying them under s. 69 
of the Contract Act, or that their coi’rectncss had 
been admitted by F or his agents. The defendants 
having failed to produce tho required proof, tho 
claim of tho second defendant was disallowed. 
HASOIfBUOlT VlSBAil V. ClAPHAJT 

[I. L. E., 7 Bom., 51 

7,— Misdesoriptiott of 

tonnage of ship — Misrepresetdation in contraet — 
Contract Act (XI of 1872J, ss. 10, 13, 14, 18, 19— 
Condition precedent. — ^The defendants in Bombay 
chartered a ship from tho plaintiffs, which was de- 
scribed in tho charter-party as of the measurement of 
about 2,700—2,800 tons nett register. The ship had 
never boon in Bombay, aud was wholly unknown to 
tho defendants. Evidence was given that in the 
negotiations for tho oharfer-party the plaintiffs stated 
to the defendants tliat the ship was certainly not 
more than 2,800 tonnage register. She, however, 
turned out to be of tho registered tonnage of 3,045 
tons, and tho defendants refused to accept her in 
fulfilment of tho charter-party. Meld by Bausons, 
J., that the defendants were entitled to treat tho 
contract as void by reason of the en’oneous' statement 
of the plaintiffs with I'Ogai’d to the size of the ship. 
(Contract Act, IX of 1872, ss. 10, 13, 14, 18, 19.) 
Meld on appeal by SAKGENr, O.J., and Baeean, J,,- 
(1) that the representation in tho charter-party as to 
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C£IABTER»PARTY— con/tHWt/. 
tlie tounage of tlie vessel ivas intended to be a «ab» 
staiitu e part of the contract betn'ceo the psTties; (S) 
that the statement in the contract waa a conditioa 
entitled to 
would have 

. .p: (S) that 

ndlating the 

contract. * Oceasio Steaii Nawoation Compamx r. 


SOOSDEEIAS DHCBrltSBT 

[LL. 


a., 16 Som., 360 


Affirming the decision it 


14 Bom., 241 


8.— ■- — Optional tlaute— 

Choyce of porta to had targo — JE^ec/ioa o/ port. — 
Tlie plaintiff chartered the defendants’ ^ip to 


capUin, however, believing that the pUiiiU& would 

not find salt at Aden for Calcutta, refused to tail to 

Aden to lom . 

there and r 

guaranteed 

refused to d( 

captain, on 

formed the , 

load salt was with the defendants, and that they 
named Baa Bawaya as the port where the plNotiff 
was required to loud his salt, and refnsed to go to 
Aden. The plaintiS refused to goto Bae Banays, 
There was, to the defendanti* knowledge, no salt at 
Bas Bawaya. There was plenty of salt at Aden, 
tliongh none offering for Calcutta, onisg to tb« 
prices ruling at the latter pwt. The captain refns< 


because, if the eJectiou of the port was with the 
lUfendauts, they, through their agent at Jedda, 


CHARTEB-PABTY— cojiftnurif. 

Conclusively determined their election in favour c£ 
Aden at late^ on the 22nd July when tbey accepted 
theBSOO “for filling up salt to go to Aden.” Abdcl 
BAHKAN AIiLABAKHIA r. Basakbqot Visbam 

[I. L. R., 16 Bom., 601 
8.- ■ ■■■■- ' ■- ilfts^n^e t» date— 

Mutake tMitual or vmlateral-Sectification or 
rescissiofl <if confraet. — The plaintiffs required 
a steamer to sail from Jedda“fifteen days after 
the Haj,*' in order to convey pilgrims returning 
to Dotnbay. They chartered a steamer from tlio 


loth August 1692” was given or accepted by the 
plaintiffs in the belief that it corresponded witli 
the fifteenth day after the Ha] The defendants 
had no behef on. tho sub]ect, and contracted only 
,..♦1, r.,,n^ to the Envlish date The 10th July 


one for the l^h July 1692. Held that tho 
agreement was one for the 10th August 1892, and 
that, oa that date was a matter matcnslly Inducing 
tlie ^eement, there could be no rcctiflcaibn, but 
onW even if both rartie* were undet a 


[X. L. R, 16 Bom., 661 


according to their nsual practice. On 'ilth May 
1898, the defendants chartered tha steamship 
Paddington of which they were also the owners’ 
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CHARTER-PARTY — concluded, 

agents in Bombay, and on tbe 12tb May assigned 
a half share of their interest under the charter- 
party to AT Z> 4" Go. By the charter-party a 
full and complete cargo was to be loaded, and the 
freight was to be £1-10 per ton. The captain, 
however, was authorized to sign clean bills of lading 
at any rate of freight required by the charterers 
without prejudice to the charter-party, but at not 
less than the chartered rate, unless the difference 
was paid in cash before sailing. 1C D ^ Co,, having 
thus sub-chartered the Haddington, declared that 
steamer to the plaintiffs for 2,747 tons of cargo 
under theii’ contract of the 3rd Maxell - 1898, and the 
name of the steamer w'as then entered in the shipping 
orders for that amount of cargo. The plaintiffs 
thereupon commenced to load a cargo of wheat. By 
the 21st J une, 2,100 tons had been put on board ; 
mate’s receipts were given to the plaintiffs and 
bills of lading were prepared by them, stating the 
rate of freight to be 16j. Gd, per ton as per the 
shipping orders, and were presented for signature 
to the captain. He refused to sign them unless 
the difference between 16^. Gd. and the chartered 
rate, ui^., £1-10, was paid to him as provided in the 
charter-party. The plaintiffs thereupon refused to 
ship any more cargo, and demanded the return of the 
cargo already shipped on boai'd the Paddington, 
On the 24th June the Paddington sailed from 
Bombay, the ciiptain having previously authorized 
the defendants to sign bills of lading for him after 
his departure, provided they were in accordance 
with the charter-party. After some delay the plain- 
tiffs on the 29th June accepted bills of lading for 
the 2,100 tons at £1-10, and paid under protest 
the difference between that rate and their contract 
rate (16s. 6J.) and certain other sums, for which 
the defendants as agents for the owners claimed 
a lien. The plaintiffs now sued to recover from 
the defendants the amount so paid under protest. 
The defendants contended that as agents for owners 
they were justified in i-efusing to give bills of lading 
until the sums due and for which they claimed a lien 
were paid. Seld that the defendants had no lien 
for the sums paid, and that the plaintiffs were entitled 
to recover the amount claimed. Per Candy, J. — 
The plaintiffs were entitled upon demand to have the 
said 2,100 tons re-delivered to them by the captain. 
On 29th June the plaintiffs were entitled to clean 
bills of lading at 30s., and the sum paid by them 
undei* protest in order to obtain such bills of lading 
was recoverable by them. Under the cu’cumstances; 
the defendants had no lien for freight and demurrage. 
Per STAEMN&, J . — ^The captain was justified in 
refusing to re-deliver the said 2,100 tons. The plain- 
tiffs were entitled to clean bills of lading at 30^., 
and there was no lien for freight and demurrage in 
respect of which the plaintiffs had paid under protest 
the sum claimed by defendants. Kaij,i Bbothbes v. 
Chabiidas LAiiUBHAi . I. L. R., 23 Rom., 651 

CHEATING. 

jSee Banbees . I. L, B,, 16 All, 88 

See Chaboe— Foeii oe Chaege— Special 

[1 Mad., 31 ; 1 Ind. Jur., O. S., 94 


CHEATHTG— _ 

See Eoegesy . 21 W. E., Or., 41 

[I. L. E., 19 Calc., 380 
L L. E., 13 Mad., 27 
I. L. E, 15 All., 210 

1. Want of dishonest intention 

— Penal Code, s, 415. — To induce a son to pay his 
father’s debts, by acting merely on his fear of 
consequences to Ids father, is not cheating. To de- 
scribe these consequences as more serious than they 
were likely to be may be to deceive, but is not cheat- 
ing, if done without any fraudulent or dishonest 
intention. Queen v, Rajcoomab Baneejee 

CW. E., 1864, Cr., 25 

2. — Dishonest intention at time 

of taking money. — The mere taking money one 
day, and dishonestly running away without paying 
the next day, is not necessarily cheating. There 
must be an intention to deceive and defraud at the 
time of taking the money, and the subsequent con- 
duct of the prisoner would only be evidence to show 
the previous dishonest intention. Queen v, Hbbea- 
SiUN Hulwye 

[5 W. E, Cr., 5; 1 Ind. Jur., N. S,, 97 

8. Giving false information — ' 

Penal Code,s. 415. — A person attempted to obtain his 
recruitment in the police of a district by giving 
certain information which he knew to be fcise to 
the District Superintendent of Police. Seld that 
he had not committed the offence of “cheating” 
within the meaning of s. 415 of the Penal Code. 
Eepbess V. Dwaeka Pbasad 

[I. L.E., 6 AH., 97 

4. Passenger by railway — 

Penal Code, s. 417~Pailwag Act, 1854. — A passen- 
ger by railway travelling in a carriage of higher 
class than that for which he has paid fare is not 
guilty of cheating, under s. 417 of the Indian Penal 
Code, but is indictable under the Railway Act XVIII 
of 1854, Beg. v. Dayabhai Pabjabam 

[1 Bom., 140 

6. Unlawful entry to exhibi- 

tion — Penal Code, s, 415, — Where the accused se- 
cretly entered an exhibition building without having 
purchased a ticket, and was there apprehended, it 
was held that such act did not amount to the offence 
of cheating under a. 415 of the Penal Code. Beg. 
V. Maheevanji Bbjanji . 6 Bom., Or., 6 

6. ; — Intention to cheat— PenaZ 

Code, s. 417. — ^To justify a conviction for the offence 
of cheating, there must be some evidence of an inten- 
tion to cheat at the time when the promise (the 
omission to perform which completes the offence of 
cheating) is made. Beg, v. Haegovandas 

[9 Bom., 448 

7- False representation in ap- 

plication to Collector. — ^The defendant was con- 
victed of cheating. He applied to the tahsildar for a 
specified quantity of land on cowlo tenure free of tax 
for five years, and falsely represented that the land 
was waste land. HeW a good conviction. Anonymous 

[6 Mad., Ap., 12 
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CSSAlflNCI — eontiHued. 



Inent, and ordered & re-tnal o{ the a>ccu<ed. Rsa. 
IS JlTBAIIBAT . . 12 Bom^ 1 

0. Proof neoesBary for offence of 

nheatinp;.— A eontrattor ia the Pablie Work* De* 


by the preteace oa account of their belief tn it* 
trntht and (4) that the accuicd received the money 
with the Intention of causing wrongful ke« to the 
Oorexoment. Qttskk v, Kauptriso PosaxuncK 
[23 W, B., Cr., 43 

fi ■ . • . . 


11. Obtaining money on false 

pretences — TaTeing money on yromti* to return 


DTOsnTO Dabs" ^ 3 IT. w., 17 

12. Wrongful gain Or loss— 

Pena! Code, e. 415 and it. S3 and 24 ,— peieon who 
purchased rice from a famme relief cfilcer at a certain 
rate (16 seen to the rupee) on conation that be 


CHEATING— concfwderf. 


IS.. Criminal Pro- 

eadare Code, it, 269, 417, and 420 — Communicating 
egphtlte hg the act of tegual iniercoarie . — A 
pcQatit^e, who, while suSeriug from syphilis, 
cotumnnicatee the disease to a person who has sexual 
interoourse with her, is not liable to pauUhment 
under s. 2C8 of the Indian Penal Code (Act XLV 
of I860) ''for a negligent act and one likely to spread 


RIehua • . , 1 Ii. B., 11 Bom., 69 

14. Attempt to cheat 

—-Penal Code, it, 417, 463, 464, 465, Bll — Forgery 
—Falte document— Fraudulent entry t« a hoole of 
aeeounl — Prisoner we* reqnested to make an entry in 
a book of account belonging to the complainant, to tho 
(Sect that he was indem^ to the compUuiant m a 
corUio sum foand due os s settlement of accounts * 
iiistead of making this entry as rcqucstcA pnsoner 
entered in a language not known to cuaplainant that 
this nun had been paid to complainant. He was oan> 
victed of forgery nnder s. 466 of the Penal Code, 
Seli that the offence wae not forgery, but as 
altempttochcat. Qcebv>£upbbbs v KitkjuBataq 
[L L. B., 12 Llad., 114 

CHEATINCI BY PERSONATION. 


and 416. Quesn r. Dabsb'Sikqh 

[7 W. B., Cr., 65 


[16 W. R, Cr., 42 
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CHBAOJXNa BY PEBSOWATION 

— concluded, 

4. — — — - Fenal Code, ss, 415, 

419, 463 — Former!/. — falsely roprcsouted him* 
self to bo jS at a. University examination, got u hall 
ticket under IB’s name, and headed and signed answer 
papers to questions with B’s name. Held that 
A committed the clfences of forgery and cheating by 
personation. QueeN'Emibess n. AppASAiti 

[LIi. E., 12M:fld.,.151 

6. — — — — — Cheating hy jter- 

sonation — Penal Code {Act HLV oj 1S60J, ss, 413, 
419 — Begistration of falsa divorce — Bengal Act I 
of 1S76. — ^lo constitute the offenco of cheating 
under a. 415 of the Peiud Code, the ctimago or harm 
caused, or likely to be caused, to the pereon deceived 
in mind, body, reputation, or property must be the 
necessary consequence of the act done by reason of 
the deceit practised, or must bo nccess.arily likely to 
follow therefrom. Where, therefore, certain persons 
were charged under s. 419 of the Penal Code, one 
with personating another pei^son before a Begistrar, 
and the others with abetting such personation and 
c ausing the Begistrar to register a divorce uuda* the 
provisions of Bengal Act I of 1876 with the wife of 
the personated person, and where the lower Courts 
convicted the acensod under that section, holding 
that, as such registrations were voluntary and a source 
of gain to the Begistrar, harm was caused to the 
Begistrar in mind and reputation by registering false 
divorces as well as by losing bis fees in the future 
through persons beiug less likely to avail themselves 
of his services, aud that therefore an offence under 
-the section had been committed; — Held that the 
possibilities contemplated by the lower Courts were too 
remote j that the facts did not constitute an offence 
under the section, and that the conviction must there- 
fore be set aside. MojeE v. Queen-Eiipbess. Sabea 
Kashvo c.Queen-Eiipbbss 

Xf. E., 17 Cnlc., 606 

CHEMICAI, EXAMINEE, EEPOEO? OE— 

See Evbdescb— C aiitiNAD Cases— C nEStr- 
CAE Exahiheb . 6 B. Ii. E., Ap., 122 
[6 Bom:, Cr., 75 
• ffMad., Ap., U 

I. L. E., 10 Calc., 1023 

CHEQUE. 

See Stamp Act, 1879, son. I, abt. 11. 

II. I..E.,16 Calc., 432 

— Payment of— 

See BASTiEB and Customer. 

[L.E.,18X A., Ill 

taken in payment, dishonour 

of — 

See Ban or Exchasge . 7 B. Ii. E., 431 

taken in payment of rent. 

See Tehbeb . X X. K., 4 Calc., 572 

CHEBEA POONJEE EAJ. 

See Foreign State. 

[X X. E., 11 Calc., 17 


CHIBP JUDGE OP 
COURT, BOMBAY. 


SMALX 


CAUSE 


-- - Daeision of, as to compensation 
for land. 


See ArrEAii — Bombay Acts — BoitBAi 
Mtoicitai. ActX X. E., 18 Bom., 184 


CHtEE JUSTICE, POWEE OP— 

— Eefusal by Bench of Judges to 

hear affidavits in support of application for 
transfer of trial to another district— 4ppZica- 
tion to the Chief Justice to appoint another Bench 
to hear and determine case — Interlocutory order 
in Criminal matters, Finality of— High Court 
Charier Act {24 ^ 25 Vic., c. 104), s. 14.— 
IVhcrc a rule had been obtaiued on behalf of a 
prisonci', calling on the prosecution to show cause 
why the cas3 should not be transferred for trial to 
some other Court of Session than that in vs'hich it 
wns^ tlien pending, on the ground that such strong 
feeling and prejudice existed in the district against 
the nccuBod as to render it unlikely that he would get 
a fair trial, a Division Bench of the High Court, 
duly constituted, consisting of two J udges, refused to 
allow tho oflidavits in support of the application to 
be vcad_ and discharged the rule. Subsequently, an 
application was made to the Chief Justice to appoint 
another Bench of tho High Court to hear and deter- 
mine tbo rule on the ground that it had not been 
heard, and tiiat consequently tho order passed by the 
Bench discharging it was null and void. Held that 
tho Chief J ustice, having once appointed a Bench 
under s. 14 of the Charter Act (24 & 25 Vic,, 
c. 104) to hear any particular case, has no power 
to interfere when the case has been disposed of by 
that Bench. Held, also, that the refusal of the 
Bench ta hear the affidavits read, if an error, at all, 
was simply one of law in the course of dealing with _ 
a mattei- clearly within their jurisdiction ; and that, 
thorefore, the decision could not he treated as a 
nullity, or its legality questioned by the Chief 
J usticc. Held, forthcr, that whether the judgment 
had been signed or not, previous to tbe application 
being made to the Chief J ustice, ' an interlocutory 
order of such .a nature in a criminal matter is not 
final, but may bo reviewed or reconsidered, or a 
similar application may be entertained as often as tbe 
Court in its discretion may tbink proper. IH THE 
MATTEB OE THE TEimON OR AbDOOI, SoBAN 

[X X. E., 8 Calc,, 63 

■CHIXD. 

See Chstohy OR Cheddbeh. 

See MAKBrAGE Act, s. 68. 

[X X. E., 18 Mad,, 230 


Detention of female, for unlavsful 


purpose. 

See Ceiminas Peoceditee Cons, ’1898, 
s. 551 . X X. E., 16 Calc., 487 


— E-sidence of— 

See Oaths Act, s. 13. 

rx X. E., 16 Bom., 359 
XX.E.,16Mad., 105 
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See IIPEX— Gbietous Hurt. 

[I. li. H., 13 Calc., 49 

CHILDREN. 

See Abandonment of CnriDEEW. 

rie w. a, cr^ la 
LL.a, 18 AIL, 364 
See Hindu Law— W iiir— C onstbdctiom 
DP Wilis— G ma to a Class. 

[L L. a, 20 Bom., 671 

. Accesa to — 

See DiTOBCB Act, 3. 41 . 6 B. li. H, 71 

Custody of— 

See Cbiminax Frocedubb Codb. 1832. 

5. 5S1 . . I. L. a, 16 Calc., 487 

See Cases ukdeb Cdstodt of CniLDBBN. 
See DiToBCZ Act, s. 41 . 6 B. a a, SIS 
S«« Cases undeb Hindu Law— Quabdiak. 
See IfABouEDAN Law— O iTOBCR. 

[LL. a, 2 AIL. 71 
See' Cases undes Uauomedam Law— 

QUABDUK. 

See Uaintskancs, Obdeb op Cbiuikal 
C oDBT AS to . L a a, 19 Mful, 461 
See UAJOBirr Act, 1876. 

[L a a, 9 NCad., 391 
iS^« Cases undeb Minob— Ccbiobt op 

MlNOBS. ^ 

— Ffoof of age, and order of birtli 


See Enossct Act, s. S2. 

a a a, 24 Calc., 266 


CHITTAQONa HUiL TRACTS ACT 
(xxn OE 1860 ). 

HlOH CoDBT, JDBISdICTIoN 07— CAL> 
CDTTA — CbIUINAL. 

CL a a, 27 Calc., 654 

CHOSE IN ACTION. 

See AssiQNiiBHT OF Chosb in Action. 


CHOTA NAGBORE. 

yeeSALEFOB Abseabs op Bent— Under. 
XEKUKE3, Sale op . 10 C. L. a, 70 


CHOTA NAGPORB RAJ. 

See Hindu Law — Alienation Kg- 

BiSAiBT ON Alienation. 

[LL. a, 7 Calc., 461 


CHOTA NAGPORE ENCT3MBEEED ES- 
TATES ACTS (VI OP 1876 AND V OP 
1834). 

See Specific Pebfobmancb— Special 
Cases. 

[L L. H,, 17 Calc., 223 
L. B., 16 L A., 221 

See Statctss, Conbteuction of. 

[1. L. H,, 20 Calc., 606 
"'•2 3 (rt. 4-12— HfMnin? of ihe 


hm to tbs pststs, And on 8 dyiag id 1892 wltlioub 
mile iasup, J snccccdtd bin, OatbeStli 


1876 * xplalnpA *koEA*blAliTON v. Hansi Jaoab 
Natu Sabi . . L L. a, 27 Calc., 463 

[4 0 .W.N .,168 



Rod void in Iheir inception, Kaueshab Pbasad v 
B mBis Habaiw Sings. Bsiehan Nabain Singh 
r. KAMBSHAB Peasad . I, L. R., 20 Calc., 609 
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Of CAJjJvi 


{ ito? ) 


ClIOTA KACU’OUC LANOLOIID AND 
TKNANT ACT (I OF 1U70J. 

.•'Vi- -vrit' 'isvA-sr— HJri'r'.ip'ir 

- .Vuiu ?; ;i. Ofi r. A C. W. N., 702 

B.-itif. Act I of 1070. «. 07 

111 iuitr. ill, I,' it (. 1 , J.;i i.i;.!;; it i;j ». ,17 

i.f All I i f .»r:a;;.s; .m a;ij, A in ^ ji, i;r., jiV t siu 

in fi.' ’..t i'. 

CiiAUAH .... 11 c. L, 11 ., -loo 

ll.'j.i; N‘A:it .''Alt Ufo r. Mt ka .Mcicia 

[I. L. H.. 21 C.iIo.. 210 
1 C. V/. N.. 101 


t landlohd anu 

llutNAtN'I ACT (I OF 18701 -.onc/uA^ 

• - - - 1). 1-lU. 

iV« Ur,;i.,i.vs, Acr VI oj. jsii^. s, i>o. 

[1. L, It, 20 Calc., -125 

ACT 

(UCNCIAL. ACT II OF 1800). 

•Vfi. K>'inE:«cii -Cirit, CA:ia;t~.M:,.;cr.u,A- 
jl.*l J A — It 11', I JfA lilt. 

Cl. L. If.. 10 Cute.. 01 
I. U If., 22 Calc., 112 


Cm!r.-,, KitATtA JiAitTO r. Mauto 

II. L, If., 27 C.ilc., GOa 

». yo. 

.'vii ,\)-j y-\t, - 1 !ii'.,ia?, fiiorA Xa-i- 

lii'.S; I. A.'illl'i.iUSl AMI> TsVAiif I'u-.ot. 

itciisAci . I. L. If., 2 1 C.Aie.. 219 
tr. It, IC, 27 Ca’c., C03 

3 . yo. 

AV.i r.Ar.i'fticu ciy Iifciirr.— OscuyR ji, 

ill. HAilvVV.'.t Al i*. iliVl'l. At. ill! laliCt AAV*. 

ir. It, If., 22 C.ilc., -107 

). y, 12-1 lonuro—.v.i.V ,a 

rRrCafi'j'i !•/ .1 Jr.-fit /<ir rr.,t-~ JCijU, (itU, ii-.-i I's' 

1rtfiti\f \ l.ir Si-!.Ur 4 ,. 

\V'ii,?i> a jisil '.tAt iiji c.rIiI (‘ f liu- Sicmity <.{ arriaiA 
vf rv:i*. ill toi-xt 1 f a ii,-liirtvn'.irv, tU.' pn„ 
jmi'.y i,f fuur l.-itliir* CuVir.;.il l.y tho MiIal..U.^^ 
law, t|n.’ artv.Afi laviii;; atcnliil during ll..; Ufilia;,i 
t.f ihiir fatiur, a:;il a iticrit' waa i/t-taiiinl a,:Ai!i,; tlj,, 

A'likit triAliiT, Atii-i ivat t’.i^ 1 ,!i' ii-„>i»;.vid UjIaiLa-, 

if l.ilil nijV'S'.sibli' in sUc iatnunUr'a 

1* '.Ci'A hftJ tiAtt t.i,' iIm'S', 1? lilatiil t,.i fcii*) aiyva'A line 

in riAinrt <if s'.ii- vie Jc tiiiarc and si, I inerily i,f tho 
jildKnu'nt-di-i,'.. r'* isidiAiiiinjl Jnttrn;, .and a aalc 
cf Lit ri^iiit. till*', and undir *. J2V < { IltiAai 

•Vit 1 lit 1^7'J vt'.nild. undtr tin; cjrctisnjtaai'Aa tl tk« 
eaai! and by llio inri)!i.'i:.t altai liin,; l,i tneh tAimre, 
includo the riRht. title, and i»tvr,.»t nf any iKisun 
elainuii',^ ji intly '•vlth Uini, and «h,,ie interiat ua* in. 
»t 5 >.ArAbly united with hii*. MAiliUCdCDCtt X'atu 
Tsiwaui r. UtJiV It.ViX IhA.'iI/Ki' 

CL Ii. If.. 25 Cnic.. 000 
3 C. W. N., O'i 

3. A 17 .CV autl tiiidtr- 

IcaurcA — Decree /of iirre.irJ 0 / rf.tl . — Xo duTtO 
for arreara of mil can bo tuado a^ainal any petsou 
otlior tluii the actual tAiunt, cr fcAiio ano ivho uuy bo 
security for hviii, and contiejmiilly tUcro can bo uo 
dccrco for rcUl aitaiual petaona liohlini; aulmnlinato 
iutArei>tiu.a jaRh'ir tenure wliicU liaA'obe.ii crcatcilby 
tUo jasbiriUr. 1 ’kut.au Uhai N.atii .Saiii Dbt r. 
I’.AiiUHAM MoK.A>t) Si.va I, L. If., 25 Calc., 309 

[2 C, W. N., 08 

Q3. 137 and 1A4. 

See Avvii.Ar,— liisti'o.Aii Acts— C nOTA Xao- 

VOUi: Ij.ANDiOIlD ASD XllNAST PjlOCC' 

UCBB Act . .1 C. W. N., 341 


~ 0^ Special CoinmiBiiloiior, 

-• Iii.',te.,iv and oiiji, 1 .,f _II. .-,.;,,i Act IJ . f IftO-'J i* ti 
e.. ,i-;niin-! t.j.v ijiia.'.t.ty „f Ia.'.t[* of certain tj.ie'ii’od 
11, (eflj-:;. l-.i Wltiii.-l Aiii.iAn t„ uhicii dii; .'Iji.cm 
i!,r i.acu.l a;;ds,' tli., ,\r* may l.iv,. 
aj,p snCid. ^ X',tl,is ..7 in ih,i .\cl Cnipe.ver, an 
e^,...fr Af aj'i*e,r.ted t-i dttimiino a tpuitlin of 
C.u;), Cry between la,, vilU^'u, anil t > r.u»t 
tne Cs;..j c-;ttt _.,f til. ir ordinary jurii.licti.n in 
oitirnum:-..; t!,c ri,;!,’,» (,f jarti, j uiid, .*. ci ndli-iiii.* 
ti!ii> at [ ruj-fi. r»,.f ttieii AiiU.-n. t'lUM CiiC.'iOKU 
,lii',)!CA:it c..‘:e!ai,'< IliiceH'Ai, .''i.'.a 

[r.I,.R.,8 Calc.,307 
10 C, L. If., 410 

CllOWKJDAIL 

Are Cctfl-StiStOX — CotiVUStOS TO I’OUCB 

On'icBu-i , . .2C,W.N.,71 

See l.tuirATto.v ,Vcr. 1S77, Aiir. 7 (l.Sf,0, 
S.1.CI.2) . , . 18 AV. B., 203 

— — Village— 

See IlsSeJAi,ltEatrr.\Tio:f.X.Koyiai7, s.b'i. 

[18 AV. R, 203 

S(f Cases i'.'i' 3EK ViiLAat: Ciio.vKiOAa.s 
ACT. 


CnOWKIDAIU Ta\X. 

.SVc Ciiai . . L In R, 23 Calc., 680 

CmUBTIANS. 

in Salaotto. 

See S.u,sBTn.', L.vav .vttuc.auib is. 

[I Ii. R, 10 Bom., 630 

^ — Native — 

See CosA'EnTS . L R R, 20 Bom., 53 

CBTcm iiAiros. 

See C.A3E3 usPEB Acceetios— C inm OE 
ISLASD IS Xavio.vbee IUvbb. 

See C.ASEs csdeh Oscs ot Peooe — Lijuta- 

TICS JASB ADTEBSB POSSESsIOS. 

[E R B., 5 Calc.. 38 

1. PossosBion of chur lands — 

Title — JCriileiiee , — Thu ciilth'atiou of cliur lauda, 
llko tluvt of Avastu or jungle lands, carries uo prwij 
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mOEST OF CAS^. 


( Ulo ) 


CHUH l.ANDS-<;o»cZttrfci. 
facie character of uBurpatioa or wrong i and tha 
claimant against a puTchaser> bond fide and wtUiont 
notice, in pcsscssion, roust strictly prove his tiUe. 
Eeowei Sisq r. HiEAiiii Seal 

12 B. li. K., P. C., 4 ; 11 W. R., P. a, 2 
12 lioore’a I. A., 136 
2. . _ Suit for chvr lauit 

—Surtejf — Fotsession — Title , — In a init regarding 
a char claimed by defendant as having formed 
on the banh of the nver adjacent to hia village, 
1 Vtt Tiliiot.iff rm the ground that the bed of Uie 
the 

■ 'h^ 

'sent 
both 

, at it 

tyin 

i.M ' DA88 

r. Assaboouah . . . .17 W. K., 73 


judgment of the Court of first instance, given axter 
local inTestigation, was uphold against the decision 
of the High Court founded on inspection of the 
maps and on the arguments adduced heforo it. 
Sabat StivnABi Debi v Fbosomko Cootus Ta« 
OOBB . 6 B. L. a., 677 : 16 W. R., P. C„ 20 
[13 Uoore’aLA., 607 

CHURCH. 


CIRCUliAR ORDER OP HIGH COURT 
(CBIMIN’AI-). 

No. 0 of 6th September 1869. 

See Magibtkate, JuEisnicnoK or— C ok- 
StlTAIEnT TO SBSSIOBS CoPET. 

[I. L. R., 24 Calc., 429 

CITATIOir. 

6'Ml.xrrxE8 of ADUimsTSirioK, 

[L L. R., 4 Calc., 87 
I. Jj. R., 12 Bom., 104 

CIVIL COURT. 

See JPEiBDictiOjr op Civil Cottet. 

See hlADSAS Foebbt Act. s. 4. 

[I. Ii. R., 17 Mad., 193 


CIVIL PROCEDURE CODE. ACT XXV 
OP 18S2 (ACT X OP 1877). 

See BaooTAS Dpaes Act. 

[4 C. W. N., 287 

— — s. 2 (Clvil Procedure Code, 18S0, 

B. 356X 

See Casks vsheb ArPBiL'^DECBBBS. 

See Casks ehdss Appbal— Oecsbs. 

1. Decree, Defimtiou of — 

Orders i» a emt or in execution of decree.— Per 
Jacesom, Ihe word “ decree," as defined in Act 
X of 1877, dors not include " orders, " either otiginal 
or appellate, upon matters arising in the course of a 
suit or in execution of a decree. Bmrjix Siaaa v. 
Ubbbbeab Kobe 

[L L. R, S Calc.. 002 ; 2 C L. R , S91 


[I.L.R,8AU., 108 


EL L. R., 17 Mai, 447 
CIRCULAR ORDER 41 OP 1866. 

See Local lirTSSTiaATioir 

cr. L. R., 4 Calc., 718 
— : 25 of 1870. 


See Local Iktestigaiioit. 

[L L. R, 4 Calc., 718 

_ loth July 1874. 

See BEysAL Keyr Act. IS69, s 68. 
p. L. R, 3 Calc., 647 ; 1 C, R R, 149 

CIRCULAR ORDER BY JUDICIAL 
COMMISSIONER OP PUNJAB. 

See lyniAy Conycits Act. 

p2 B. L. R, 167 : 18 W. R, 389 


- aodss. 53, 64 — Sejeeiton 
Is “reiectine the olaint” in 


o/ platnt.— The words “rejecting the plaint” _ 
e. 8 are not limited to the cases provided for in ss 63, 
64. Bbvi Rau Bhuit v. Bau Lal Dhvbbi 

p. L. R , 13 Calc., 189 
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civil. I'UOCKDUnK COnK. AC'l' XIV 1 
OK lUiia (ACT X OK 1077) — afi la/.I. I 

t> liir’ii '.Ki.;,; all.- l.> u»' t-i’iij* ti>il Iv-f j 

=1, , vM i.v‘ tjjii; I > '< ti;< I’lf | 

tk,s'>«r.j f, Ua?',v 1 . NuMv | 

(I. L. U., y AlU. &70 i 


U. VubUt: OiUd'it ■ 

trUT'*;*-". ilii' I i.'.i i»l U A '* V >■ *”'■ • :«'■*!*' j 

Hi!!);.; "b"' ‘I Jtii'*! IJA i^j Ai** \ l^ifa J 

.''u iitV.-'Mi vit lu: (S'u I. r’r.'; •: -< j 

{1. K.,7 C..Uj..-IOa ! 

i 

7, 7 Court— j 

CX' US' t -• i>'. < Cm: I .J. ! 

A r'» <’. « t'/> ;« « | 

. rft-i. i !■••■<■?» s’i. < iii! i’r .'.•:■.?•■ i i» i.. 1 ! 

1 ( (-• <1 t'- ill I !? ! I , i-'.!; -T ■ ( ». l.'i ' ' Ai 1 S 1 1 

(./ H.'). !i r :» iS . *'• r.i.- a‘,a- aa ji . c -.c. ', 

•-!!!;■; i’-- • ( A:t X ..f J.’A v;ir. j 

uui.'4 nt \U irsr i;. siiiJi-w . y C. L. It., 500 ! 

— - 3. y. I 

Ki'!^ > V^s li; Arrs't- -Us.'.sir nf Al"* ■ 

rr It. i.rri^ t I'i" Un'it O, (■>'. i 

.'/rtH.;:-. fMOis lAfc. f i/r lJ;. -irc | 

- •Ki’i'.'-'-i t'iJ.f'MAS 411* I.i'ir j 

KVit-friu.-r. 1 

1. • " - Kll'uct of rviSAKil of Civil j 


FroveilU" 

11 Co<lo, 

1868 

• t / tf ’V''r J < I'h'Qtrt 

Ce- 

h !jli '4 

.1./. / 1. 

f I'l-'i-i. 


»'• - 

l'r.,<e Jure. 

• Iaa all « 

■lit* iail.S'.A*.-'d i.ef re .\i*. 

Xef 

la? 7 eau;.’ 

liit'f fi.l 

!l'C, I;4 

•.•lucU .\i\ 

lay 

to tb.! Hi.- 

kk t.' UJ • 

ur. 1. r 

Act \IU .( i'-'/j 

aAA 

apui! itAll 

Ul > 


iU:,„* t!.F Tvys-il t f 

tlnAt 

•tl-t bV .Vit 

X -f 1^7: 

r. I'e 

f <.i.v:;in. c'.J’. -A 

v,;il 


!• 4” jiiOU'UI oU "asAy j r,.* 

i.i 1. 'j • f Ai'A I ■7 Ai;rl>'.i!i' ail 1 r-ciA-t* 
ia a »'jil fr>-UA tin' .Lt." vf I'.A U.it.t'.st; a tn 
it* liiAal AiiAj.-tab a:. 'I tl.-rif. r-s tiuitl*!*; J r.VA.'ii’j.;* 
AM Aiij'c.al. 'IJio »■ r! " " A'l «, 3, ,\rl X <■* 

1''77, La* i-.'A tii!' tii.aii!;!.; i* tl.r k fil •'J.ri.- 

c>* aJIu.^* " ia tb: .-vi 'ivt-ai, at; lad *icti 44. TIaa.' [ f:.- 

CA'.lii.v* AiA a, jail it.AtilutAil Iifrc .let X i f IS77 

r.taAA' AiaLa f. .-i'.', iarLsiltii,- a ajaaiLaI aj'iHai if i!ac a H 

l*A*!t-‘ aU' Will ca*’, A4i t.A IIAa*- A-TAiI I'f th'* VUitj JiAt* 

54it!.>Sa:sAUAA„' SLa' fi'i*:*! iJ SIaai i JaI OaL'. 
c,Alt;rA. ”-!!t.at Aaa to ;ay, t!t;t a'.,i..-liAnA.ry by avU'.cU 
t!,Av.> i'.rA*:AVA!Ai;^'» arc rAUAluirUvl—U, aCttr iLcnAT, 
t.A bi' tlal (.AAviAiiil by the isf.v CaaIa'. IIC.VJIT 
.Sciou r. ilujiisua.v.v Kouu 

IL Ia. R., 3 Calc., 082 


Dcbkct lloiiiiiy r. AI.wiDC-o.'f.'iisiA 

[3 C. L. R., 208 


K.voiii Ilojjb.y r. IJiiaity Cu.ou IUssak.it 

[3 C. li. R.. 137 


2. Suit I a J / » / o t c aI 

hut uiJ}.eut ujlcr, rtpinsl nf.ict f'’JH 

of Ibo'J — KU'ecl n/ repeal — Cieil i’nceJure Code, 
Ia 77 , ts. uo'j, 550 ', aaaaaI 5 s 5 — Appeal. — Wbiro a »mt 
IauaI IaaCu ULititutA-Al u;AA\.;r Act VIlI of 1859 . but 
aIacaaIaaI at A* titAiij Avluit Act X A,f 1 S 77 Ua.l caaiuc iuto 
olAtralAiAiA, uaaaI uaa :ii>l)A-al w. 4 a iArt*cutc<l 3 f:aut»t such 
a 1 cca 3 aa,u, .a. 8 Ajf Act X Ajf l !577 AlUtinctly utAlicatfa 


CIVIL FROCEDURE CODE, ACT XIV 
O.K 1882 (aVCT X of la77)-roA..'A«sr7. 

ILit »a.'b x\ Aj'j/Ail :» to!,’.' nAA»An;Avl f,y tint I.v.s' A.f 

jaA c.Aiajc ;rA f* jc.' at ISic aLIaa a.J iIac prci., tA'attA;; A,f 

t!:c ajiJ-.At. \Vi; rr, th.rAf' jA'. »!i spjiAa! {,f,3<!;tAAl 

Act X A.r i-,;7 •a a* ASA fAJSec La.* La.*;; dbcAiAw'fl 

n::.!,r a, Irful Ucvl Aft, t.-A-’ »i)j-,lU;Al raay sjjjAty i' f 

At* r. A-A lioAbr *. t'lAi i'„aI i{ jiici; rc-.iAiaiiA* 

*4 ;v a* rvfttA.Ai. I;., ij ,atit!.-Al J., a:; apj,..*) iajaaIat 

♦. 5t!j (r). Kr.tnt liVW-Sit r. MAtHiAlO.'V 

fL L. R., -i CaIIc., 825 
3 C. L. li., 603 

3, — w — If rc re e. .llefaiu^f 

ff. — 't:.c f.f l!..- 5r.,ti>i t.> ». d 'A tl.c C’ivsl 

IV. (i.i.A 1 f 1477 t.il;cit lit fA.'i!A.<li ’.A ‘.s'llh iLt 


it ' 

aa i.f tii 

- ir.jd " il 

" AAA t. 2 iitil.A' 

ti-'A all*'.! it a 

I»- 

if,,*!* *-At k.i.il 

that Gd. 

’ < A'. AC i'At.l f; Xa'c, t 

■'1' irAie.ii.,; 

»*”» 

d ; r 

t-I..-. f. i'. 

..a, .1 it.-.tnL, the 

:al f. of 

Hi- 

i h a aa;* 

. 'a'h. ;a 1.' 

■ k**4**^ rfc'laJkiflA v7> I 

•c li ;;e '.'.At 

u> 

ft e-.iU-- 

I* 1 

.4- Li apj.ai (r ;aj 

is) arc she 

<a.' 

:«• »»« I 'i'.iLi 

luly i }7tii Ut a}! 1 

lA.'i.A.,i{<S> Alt 

Sr. 

v*e ki a;;; ,* t ;jl 

‘■X- rt;;!' a 

1 ‘ f *h*i t r 

i;t apjoa! 


Jr i'A At. til.' i rictlco -va.I ja-A.A-.Alnr,.' j r.i»;i!, a 1 i.y 
ti.,- t's\;I IVi c--i!i;r.' i.f I?”# arc b- !.e a.! sc.-i.<L 
lb.'' A*, fil '•li.crAA;" A'a *. is i.f fl.« lVi.<i*lurc 

1^7 7, SAAia.'i* a.'A 1 i.'A ;!» Ti.iiAirc, .•UAiJiIv* 

A.-: A'Aciudi- a:i !:,J. ti CASti ry inbr, tucli a* .-ajj i.tihr 
if rifiiij.cc !•> .TccvnAAt*. a!!);.,!:;;?* «ucli rfi!,r 
AAiay. AAA n'tA'.iAnl, bc j r.'.jHTty tirstsii) a tl.mc,’* .aaaa), 
ti.iiif.rc. a s'.ltl a*U.!a Lw* Uiu tvfirrul by tb.; 
C. AAjl t-j l!*--. C sr.itii-jA :iiT t.> ta'.it aco.utAt* U »:a11 aaa 
a »U,;c " ; rl r L; ibcru:" A«A*.!>i!t *.Uc :jAva.ait;.i vt ». 3 
• f tV.c CavaI l“tcv-*>b.irc C lie of 1877. I'.Cj-iojfJi 
Itcsuoiui A'. KJ;ciiu'.r;; Xaja: 

tt L. IL, 3 Bom., 101 


•1, EJrc!o/eSa:tJt\,.f 

fji.'i. a pr..<e<Ji.‘ji a! re :.!j Coau-ierx(i!~Alt >(ho%eat 

— J'i:\fotee^ant tj Jeerif —VuUlical peaai(.u,~Un 

iLc tt8lU I'f s'cyiiral-.r 1877. — i.r., tlircc lUy* bif.-rc 
ibc CaxIc u( CaaU IVccvlurc (.\ct .X I'f 1877) 

cai.vc AAAt-A t j.vralli AA, — au aJU'Ilr-All :i 'caa aBavIu fi r 
IIac c'.Afi.rciAaiat cf a tiicAtcy ilicri.e by atliclAAr-.AAt 
(is.'ff .i/i'j) cf 3 j.-liticAAl Jivr-.*!. ;i lAAji.ynl by the 
itcLuAlaat*. l.’r.ibr «. tJlU cf iJac uriuir G-ic (Act 
VUI i.f la5’j), a lAwticc Uii Loacil ca the xauac 

lUy to tbu a!i tcAAiLAAAt*, cillA;A,f apr.a tbcAIl Ul alAulC 

i'a’4«e '*by tlw divric jicsab! lA^t be cucBtcil. Fac 
ticfi'AAiUAAtj 5ccxrili;.',ily aiAiAiand <,n the (Uy thccil, at 
tchich tUlc the ucaa' Gale had coato into fi.rct', 
4 !aa 1 c*4J£cAAdt<l {h;tt, uuili.r a. ‘JM, cl. fy), of the ac'V 
Colic, the j).;tA*:.a wai so luBijcr att,icliibhi. JfelJ 
that all pn-<i\<lj!Ag'4 ci.n;aii.aci2 ami ptiAAllufr aa'Iacji 
A ct X of 1S77 btciiBc la'*' Anxe, uatUr the Gincra! 
CUusca .\ct (1 of ISus), s, C, to be goTtmed by 
th-r Code tULfAtof. re ia force, the geacral rule _ of 
ccastructLa coaUiacd ia that icetioa not bciag 
affected or A'aritd by ia. 1 aud 3 of Act X of 1877 : 
uaaaI that AA Lead Jide. application for onforcciAAcut of a 
decree ia a particular AAny, coupled Avith aa order 
of the Court ia furtherariCe of tltat object, aa lauch 
cWAitituUia a ptvccciiiiAg iu execution CjAnuAiUced and 
pcaJiAAg aa the actual isaue of a AA'arraat of attach- 
UJint. ViDi'AiUit r. CuAynnASiinKnAUiiAy 

[L Ia. B., -1 Bom., 183 
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CrVIIi PBOCEDITBB CODE, ACT XIV 
OP 1882 (ACT X OP ISTll-fC-niuwerf. 

Effeet of repeal of 

Cittl Procedure Code, ld77~Proceedtnse commeueed 
beforerepeal.— C1.3ot *. 3 of the Civil Procedor* 
Code {XIV of 1882) provides that nothing in th*t 
Oidfl shull apply to any proceedings after decree that 


intimately umnected -With the procefedinga priwt to 
that date as to be regarded as part of them. A 
decree was passed in 1870 by which the anit i^aa 


give inspection of certain books. Seld that the 
question as to inspection was so intimately connected 
with the taking of the accounts that it should be 
regarded as part of the same proceedingSj and aa 
these ^d commenced, and were still pending on the 
ist June 1888, the question whether the order reftis- 
ing inspection was appealable or not was (under s. 3 
of Act AlV cf 1883) to be determined by the Civil 
Prouedura. Code (A^ VIII) of 1859, and not by 
the Code of 16SS. BtrgiotfJr Bctej-objc c. Kbs. 
BowJt KiJS • , . L 1 m B., 8 Bom., 287 


See Local OovestniBiri, Pow^b op. 

(l.L.B.,8Mad., 112 
See Suett Caoss Coubt, MoFOseii'* 
PoacixcB axn Psocedobb— Miscblu* 
SBOos Casis . L L. R., 2 Bom, 841 

: 6 (1869, B. 983). 

See Dbfptx CouulSBioVBa of Astas. 

• ‘ a li. a., 4 Calc., 94 

8. 11 (1850, 8. 1). 

See Cases niniBB Jraisniciiorr or Cini 
CODBT. 

See Cases pscbb Biohs or Spit. 


CIVIL PROCEDUBE CODE, ACT XIV 
OP 1883 (ACT X OP 1877)-con6««e<i. 

See Cases pkdeb Bes Jodicata. 

B. 18 (1859, 8. 6, first paragraph). 

See SiTBoasQiAXS Jedoe, Juuisdictiok 
or . . I. li. E., 7 AIL, 230 

■ [L L. E., 17 Calc., 166 
' L L. R., 23 Mad., 307 


— a. 16 (1869, s. 6). 

iFee Cases rspsa jEaisniCTioy— C aeses 
or JvsiannmoK — D wexiibo, CAnariNa 
ov Besikess. Etc, 

See Cases uhsbs Jebisdictioit— 'Causes 
or JuBisnioTtoK— DwsixiNa,.CABnEisa 
or Busikbss, Etc. 

See Cases urexs JubissictioK — S uns 

rOS liAXD. 

— a. ISA, 

See JuBTsnicTtos— Suns roa Labd— 
PsorEEti 15 rirrEBsST Dibtbicxs, 

(LL.R.,24Calc..449 


8. 17. 


^ee Cases uhpeb Jubisuicxioh— Causes 
or JuBjsnicTiOH, 


See SaiALL Cause Couar, hlorusgji. — 
JUElSDlcnoS—DWBEtlSO OB Cabbtiko 
05 Business B Bom., A. C., ISl, 268 
ra liiad., 874 

18 W. E., 8ia 


8. 19 (1859, parts of be. 11 and 12). 
See £xbcutio 5 or Decbbs — Tkanbfeb 
or Dscbbe TOa Bzbcutiok aim Fowsb 
or Coubt as to Ezecuxiok out or its 
JDB 1SSICI105. L L. B., 14 Calc., 601 
[I. L. R., 21 Calc., 038 
1. L. R.. 22 Calc.. 871 
— B. 24 (1859, 8. 13). 

^wTsauBrEs or Civiu Cass — Oenesae 
Cases . . X L..E., 5 AIL. 60 

[1. L. R., 2 All., 241 
L L. R.. 3 AIL, 568 


See Res Judicata— Maitebs tr Issur. 

Il.D.R.,8CalB.,603 
X L. B., 2fi Mad., 256 
X L. B., 11 AIL, 148 


- a. 25 (1869, s. 6, latter part). 


See Execution or Sscbeb— Tsabsteb or 
DxoBBB roB ExBCUzior, Era 

• (Marsh., 195 

X D. M. 1 AIL, 180 
L1mS.,SBo 3}.. 680 
XL.B.,17Mad.,309 
I. X. R.. 18 Bom, 01 
See Cases utDEB Tuv .rra 07 Ciru 
Cask. 


i. Pabebha . . X L. R., 23 Rom, 640 

— 8.13(1859,8.2). 

See EBTotPEir-ESTOPTEL Br Judgmekt. 

[7 B. L. R., 673 
LL.R., 14 AIL, 64 


^b.26.' 

feeXiSJisxTZB •LL.R.,8Mad,8dl 
[L Im B., 18 Bom., IT0 
X. L. E., 22 Calc., 833 
— £5. SB's!, ch. in (1359, a, 721 
&e Cams zjzis Fastiex. 
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ClVn. PBOCEDURE CODE, ACT XIV 
OE 1882 (ACT X OE 13n)-continued. 

a. 27. 

See LmiTATioy Act, 1877, 3. 22. 

[X L. B., 14 Calc., 400 
I. L. B., 17 Bom., 413 

See Paeties—Addino Pahties to Suits 
— PLiiMTiTES . I. Jj. B, 6 Calc., 370 . 

p. L. B., 14 Calc., 400 
L D. B,, 17 Bom., 413 
X X. B., 20 Bom., 677 


Sea Cases uiioeb jUuetipaeiousxess. 
8. 30. 

See Cases uebee Paeties— Suns by some 

OP A CluVSS AS RePEESEETATIVES OP 

Class. 

See Riomt OP Suit — Cjiaeities. 

[I. X. B., 8 Calc., 32 
I. X. B., 7 All., 178 
I. X. B., a Bom.. 432 
X X. B,. 11 Calc., 33 
I. X. B., 11 AU., 18 

a. 3X • 

See JIisjoiMBEE . X X. B., 14 Calc., 436 
[X X. B., 16 Bom., U8 

See Multepaeious-vess. 

[X X, B,, 4 Calc., 949 
XX. E., 14 Mad., 103 
I. X. B., 16 All., 279 
I.X. B., 18 All., 131, 219 

8. 32. 

See Appeal— Oedebs. 

[X X. B., 13 Calc., 100 
I. X. B., 12lMad., 489 

See XnriTATioir Act, 1877, s. 22. 

n. X. E., 14 Calc., 400 
X X.B.. 17Mad., 12 

See Cases usdee Paeties— Abdikg Pae- 
TiES TO Suits. 

3. 38 (1859, a. 16). 

See Advocate . I. X. B., 9A11, 617 
See Lunatic . X X. B., 7 Calc., 242 
See Pleadee— Appointment AND Appeae- 
ANCE . X X. B., 8 ’Bom., 105 
p. X. E., 9 AIL. 613 
I. X. B., 16 AIL, 240 

a. 37 a859, a. 17). 

See Legal Peactitioneb’s Act, s. 32. 

p. X. E., 14 Calc., 556 

See Cases undee Summons, Sbeyice op, 

as. 37, 38, 417, 432 (1859, a. 17, 

cl. 2). 

1. £ Becognized agent — 

0omastah . — A recognized agent, under cl. 2, s. 17, 
Act VIII of 1859, cannot prosecute or defend a . suit 
in his own name. A gomastah of a firm ceases to be a 


CIVIX PROCEDUBE CODE, ACT XIV 
OP 1882 (ACT X OP 1377)-continued. 
recognized agent under cl.- 2, s. 17, Act VIII of 1859, 
when the business of the firm ceased before the insti- 
tution of the suit. Mokha Haeaeeaj Joshi v. 
Biseswae Doss . . 5 B. X. B., Ap., 11 

P3 W. R., 344 

2. Filiaff and verifica- 

tion of plaint. — ITeld that an agent of a party residing 
within the jurisdiction of the Court, not being an 
authorized agent as contemplated by cl. 1, s. IT", 
Act VIII of 1859, was not competent to appear as 
plttitinlT on behalf of his principal, and to file and 
verify the plaint as required by s. 27 of tliat enact- 
ment. TnoENJiiLL V. Taylob . 1 Agra, 116 

3. Present at ion of 

plaint — Muniin of jinn — Tarlner. — The munim of a 
linn is not, for the purpose of presenting a plaint, 
the recognized agent (under s. 17 of the Civil Pro- 
cedure Code) of a partner who is present within the 
jurisdiction. The munim and such partner should 
join in presenting the plaint or appointing a pleader. 
The partner’s not so joining is not a ground on which 
an Appellate Court should reverse the decree of a 
lower Court, unless the irregularity affects the 
merits of the case or the jurisdiction of the Court. 
Bisandas valad ATagnteam v. Laehmichand Ki- 
SANCHAND . , .6 Bom., A, C., 15CX 

4. Ground for dismissing 

suit. — Where a lower Appellate .Court threw out a 
case on the ground that the plaint had not been 
filed by a recognized agent within the meaning of 
8. 17, Act VIII of 1859, though that point had been 
disposed of by tho Court of first instance, — Seli 
that the case should not have been thxo^vn out on 
such a tecluiical objection not affecting the merits of 
tho case. Mannoo Dossee v. Isiian Chunder 
Bonnebjea , . , .15 "W. E., 246 

5. Munim of firm 

leing loound up. — The munim of a firip which has 
ceased to carry on business, who is engaged in collecting 
the assets of such firm and otherwise winding up its. 
affairs, is a recognized agent of the owner of such firm 
within the meaning of s. 17, cl. 2, of the Civil Procedure 
Code, and can, on behalf of his absent principal, main- 
tain or defend a suit brought in respect of the business 
of the firm whose affairs he is engaged in winding 
up. Tukasi AIahabaj Halkae V. Pitambaedas 
Kaeanqi .... 9 Bom., 42T 

6. MooTctear. — A mere 

mooLtear, unless specially authorized, is not the 
recognized agent of the judgment-debtor on whom 
notice can be rightly served within the meaning of the 
Civil Procedure Code. Keisto Chundee Gooeto 
V. PuzuL Ali Khan . . 17 W. B., 388> 

7. Authority of the Poli- 

tical Agent appointed hy Government as manayerof 
the estate of a minor Chief to sue in respect of 
the Chiefs property in Sritish territory. — ^A suit 
was brought by the Political Agent, Southern Mai'a- 
tha Country, as administrator of the estate of the 
Chief of Aludhol, who was described in the plaint as 
being nineteen years of age, to eject the defendants 
from certain lands, belonging to the Chief situated 
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CIVUj procedure code, act XIV 
OP 1882 (ACT X OP 1877)— 
in the Satnra Dutrict. The defendants raised a 
preliminary objection to the institution of tiic smt 
by the Political Agent on the ground (among others) 
that he was not a recognized agent within the 
meai^g s. 37 of the Civil Pioeeduie Code. 
Held that the Political Agent was nut a “recog- 
nized agent ’* of the Chief of Uudhol within the 
meaning of g. 37> cl. (o)a of the Code of Civil 
Procedure. VsirsArsAT Rajb GsoMijtB « 
2 IASHASA.T BaUCHANDBA 

[L 1j, B., U Som , 63 

• ‘ to 

id 

_ ■ . P 

resided at Thana, outside the joiisdiction of the 
Idahad Court, she authorized her agent, under a 
irwiPTst T>f>TV<i».ot.(itf/imPv, to condnrt the anit on her 


ervn, Procedure code, act xiv 

OP 1882 (ACT X OP 1877) —eonhnved. 

See Cases rmiEB BELii7(iTTisi{uENB of> 
OB Omissio:^ 10 scb fob, Fobtios 

0? (Ir.ATSf. 

8. 44. 

Set Cases thbeb Joikoeb o? Causes 
OE Action. 

s. 45. 

See Cases ukbeb llmTiFABtousNCss. 

8S. 49-64 (1359, sa. 28-32). 

See Cases ust>Ea Flaibt. 

B 60 — Sui< iy perton claiming under 

Will — Probate — Mofuetil of Bombay Presidency 


Court at Thana. Then, tor the first time, the 
judgment-debtors challenged the agent’i right to 
represent P, who wai reaiding witlua the Dietnct 
Court’s jnris^ction. This objection prevailed, and 
the appeal wai ^smUsed. Stld that the agent 
cjuIiI not bo prevented from eiecutiog the dwree 
which he had obUiued as agent. No objection liad 
been Ulsni to tbe agent's risht to represent P at any 


cbbbdas . . I, L. B., 6 Bom., 73 

Bnt see now Probate and Admmiitratios Act 
(V of 1881). 

8. 63 GB68, as. 29 and 32), 

Bee Cases pNX>ss PiAiHr— AuszTDUENt 
07 pLAIJfT . 

B. 64 (1859, ea, 81, 82). 

See LlujTAiio.N Acx. 1677, a. 4. 


iitjga^ons. Pabyatibai v. Vihates Pani.u»awo 
tt L. E., la Bom., 88 

9 88. 38 and 35 (1859, a. 17 and 

a. 115)— -lppitco/»o» by representatit es for exeeu- 
iton of decree — Authority to appear.~3eld that, 
where one of several representatives of a deceased 
judgment creditor applies for the execution of a 
decree, the general powers-of-attamey contemplated 
by B. 17, ci. i, of Act VIll of 1659 are not necessary, 
hut it is sufficient if the applicant is authorized 
under s. 115 to act for the other representatiTee. 
A^sabau llAsrriAXABBPAa r. EniAr Sma Ka- 
iiiABJi . . 2 Bom., 109 ; 2nd E^, 103 


i. i.. R., SO Calo!,’ 41 
L D. R.. 20 Had., 818 
See Cases unsbb Plains— Rejection or 
Plaint. 

See Cases bhubb Plaint— Rexubn op 
Plains. 

L Plaint insnfBoiently 


See Adtocatb . I. L. B., 0 All., 617 
See Pleadeb — Astoistsieht and Asfeab- 
ASCE . . . 8 w, R., 82 

(1. L. R., Q AU., 613 
I. L. R , 16 Had., 135 
I. E. R , 16 AIL, 240 
I. L. R., 20 Bom., 198, 293 
~ s. 43 (1859, 8. 7) 

See Onus or Pboop— EEiiNOUiSBitfENS or 
PoBiios or Claim . 10 W. E,, 428 


[I. LB., 15 AIL, 65 


Balsaban Rai r. Gomnd" Nash Tiwabi 

(L L. R., 12 AIL, laO 
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Crvn. PBOCEDTTEE CODE, ACT XIV 
OP 1883 (ACT X OP 1877)-co«iiiiuet(. 
a. 56 (1859, a. 88). 

See Acts— Act XXVI oP 1867. 

[6 B. L. K., Ap.. 11, 12 
7 B. L. E., 063, 664 note 

s. 57 (1859, a. 30: Act XXm of i 

1881, a. 3). 

Sea Cases itat)eb Piaist— RE rrim op 
Peaixt. 

a. 69 (1859, a. 39), 

See Cases tjoteb Pbodection op Docc- 

2X£XXS* 

3. 63 (1859, a. 39, para. 4). 

See PliODTJCTlOX op DoOUilEKTS. 

(X L. E., 8 Bom., 377 
I. I.. R., 8 Slad., 373 
I. lu E., 22 Bom., 971 

S3. 66 and 67 (1859, a. 4:2)— Order 

for personal appearance— Meariny ex-parte. — An 
order may be made for an eX'parte hearing on proof of 
service of summons issued under s. 42, Act VIH of 
1859. Kistodhoxe Ddtt c. XrLuosEr Stson 

[Cor., 3 

a. 69 (1859, a. 45) — Alloicaace of 

time for appeariuij and answering. — Under s. 45 of 
the Code of Civil Procedure, a defendant in a suit is 
entitled to “sufficient time to enable him to appear 
and answer in person or by pleader.” IVhat may be 
“ sufficient time ” in a particular case can only bo de- 
termined by considering the peculiar circumstances of 
the case. iVherc the time allowed is manifestly in- 
sufficient, an Appellate Court will interfere. Kblauab 
Bra T. RauCAAK Bsk . . ,3 Alad., 167 

33. 74 and 76 — JEJfect on those sections 

of s. -US of Code of Civil Procedure — Service of 
summons on minors,— Bs. 74 and 76 of the Code of Civil 
Procedure are controlled by s. 443 of the said Cede. 
jATiKnBA Mohan Podhab c. Sbinatu Roe 

pc. L.E., 28Calo,»207 - 

S3. 75-89. 

See Pkqcess, Seevice of. 

See Cases tjndeb Smutoss, Seetice op. 

S.87— Prisoners’- Testimony Act, 

(XV of 1869), 38.15 and 16— Act XV of 1S69, 
s. 16 — Signature of jailor — Judicial notice, — The 
Court will tahe judici^ notice of the signutnro of the 
jailor under 3 , 16, Act XV of 1869, Prisoners’ Testi- 
monv Act. Taaiob Sih& v, S auto ab Bos 

[4 B. li. E., O. C., 51 

1 , s. 97 (Act XXXH of 1861, 

s. 5)— Default in depositing allowance for 
notice to defendant — Dismissal of suit, — Where 
the Court of first instance ordered a co-defendant to be 
joined in the suit, but the plaintiff failed to pay the 
allowance necessary for the purpose of causing a notice 
to be served on such co-defendant, who accordingly 
did not appear at the bearing, — Seld that the proper 
course for the Court to have adopted was to dismiss 
the suit under s. 5 of Act XXIII of 1861. Semble — 
The provisions contained in the first portion of s. 5 of 


ClVn. PEOCEDUKB CODE, ACT XIV 

OE 1882 (ACT X OP 1877)-cD;rti;»M«d, 

Act XXIII of 1861 arc imperative. Ab A S r. IbBA- 
niAiJi .... 6 Bom,, A. C., 119 

2. : — Default in deposit- 

ing allotcance for notice to respondent, — A notice to 
a respondent having been returned unserved, owing to 
the omission on tbe part of the appellant to deposit the 
requisite talabana in the proper Court, the default 
under ss. 5 and 6, Act XXIII of 1S61, was held to be 
in no way excused by tbe fact of its having been com- 
mitted by an ignorant iarpatdaz, or man of business, 
whom appellant chose to employ rather than a vakil. 
Peak CamroEE Rox v, Jegoessub Mookebjee 

.[UW.E.,417 

SB, 97, 98. 

See Afpeal— Dkfatot in Abpeabanoe. 

[L D, E., 10 Mad., 270 

; ; — Default ia appearauoe of 

parties,— A District Mnusif struck a case off the 
file of his Court, on neither party appearing. JJeld 
that the order to strike off the case was illegaL 
Alwab r. Seshajiiiai. . X D. E., 10 3SiIad.,270 

I- — ss. 98, 99 (1859, s. 110>— Eestor- 

ation of case struck off by mistake as being 
compromiseA — It is incidental to every Court of 
Justice to be able, in its discretion, to restore to its 
files any case which it has itself removed therefrom 
nudetermined. Dees Deab Pabaiianice v. Rait 
C ooiLAB Chowdebe . . . OW. E„283 

2. Default in appearance 

— Inahilitp to ttffciKf.— The aflidavitiof a party allege 
ing inability to attend from illness is not enough 
to satisfy the Court, but for this purpose there must 
be a medical certificate, or tbo afiidavits of third par- 
ties. Duunsook Doss r. Hubbx Baboo 

[Bourke, O, 0.^115 

3. : Case struck out for 

default til appearance. — Where a case had been 
struck out for non-attendance of the parties, an 
order was made for its restoration on an affidavit that 
the absence of the parties was owing to an under- 
standing between them for an adjournment, and that 
the plaintiff had a ease on the merits. The order was 
made apparently under s. 119. Dauooditb Doss c. 
Chooneb Bibee . Cor., 120, 123 : 2 Hyde, 218 

4. Practice. — When 

a case hasibeenlstmck out in consequence of the non- 
appearance of the plaintiff, the Court -will grant a 
feesh summons. Pbabx Mohtin Doss r. Paebpttx 
Chuen Mookee jee . 1 XiA J ur., 27. S., 40 

5. Dismissal for de- 

fault in appearance — Xon-appearauce of. plaintiff 
— PresTi suit. — IVhen a suit is dismissed for default 
of the plaintiff, and no appearance has been entered 
by the defendant, the plaintiff can, under s. 110, Act 
VIII of 1859, bring a fresh suit after a lapse of 
thirty days, if it be not otherwise barred by lapse of 
time. XABADwre Chanbea Sibkae c. Kaixnath - 
Pab . . . . 3 B. X. E., Ap„ 130 

See POUHA Mahxon r. Gooe 00 Baboo 

[24 W. B,, 114 
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CIVIL PHOCEDURB CODE, ACT XIV 
OP 1882 (ACT X OP 1877)-coi«/n»Berf. 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877) -conUnucd. 


BiaFJUi V. Chooeiutiw . . . 4 N. W., 10 

Sea Seehti; Pekshad f. MisoixiB Pusxku 
Khait BW-.W^iei 


ia tiu present case, taking the circumstances into 
considcratioD, an absence of counsel for fifteen 
niantea nas not enough to preclude the Court front 
restoring the petition to the register. LACZMl 
CnABD e. Gctto Bai . L L. R., 7 AIL, S43 


preclude the plaintifC fnm instituting a fresh suit. 
Qvlab Dai t. Jiwah Bau . L L. R, 2 All, 318 
2. I.... I . and a. 97 (Aot XXTTT 

of 1861, B. 7 and 8. b)—NagUet to iepoatt iala' 


8. 08A. 

Sea pEwapAL akd Scebiy — Dischaeoe 
OP Sfeett L L. R./ 14 Bom., 287 

See Symmoitb, Sebticb op, 

[L L. R., 13 Bom., 500 

1 . I a.\00—Frocedar$ie^erap1auU%(F 


the attendance of the defendant as 'Witness *shoul9 
be exhausted. It Is sufficient that due sernce of 


3, DiBmissal of suit for 

default— .^/pAcafton ia restore evxt — Failure to 
erree nohee of applicatiotr— Second appUcahon 
for utva of notice — Practice — Procedure — Ctvil 
Procedure Code, 1882, s. 607 — Costs . — A suit having 
been dismissed for plaintiff's default, he apphed for 
the restoration of the suit to the file, and a notice 


immstenal. Seld that the ‘matter u-as dealt with 
by a OS of the Civil Procedure Code, and that s. 647 
of the Code, prescribing that the procedure laid 


[L Xii R., 18 Bom., 5 
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DIGEST OF CASES. 


CIVIL PROCEDTJBjE CODE, ACT XIV 
OP 1882 (ACT X OP 1877) —ooiiiimed. 

3 . a. 100, para. 2, and a. 101 

(1859, a. Ill) — ^on-apjpearance of dqfeitdant — 
Adjourned hearing — Costs, — A case had been 
placed on the undefended board in conscquenco of 
the uoE-appearanco of the defendant, and the hearing 
had been adjourned at the instance of the plaintiff 
to a subsequent day. On that day the defendant 
appeared, and it was contended that ho could not 
be heard until he had shown good cause for his 
previous non-appearance, or at least that tho Court 
would put him on terms. The Court held that the 
defendant was entitled to appear ns a right, and an 
application that he should pay tho costs of a post- 
ponement was refused. The costs were ordered to 
be costa in the cause. Newtok v . KuBNEEnnosE 

[9 B, L. E., Ap., 15 

4. s. 100, para. 3 (1859, s. 113) — 

Adjournment for defendant to produce evidence 
where he appears, although proper notice not given. 
— Where, if defendant had not appeared, tho Court 
would have been bound, under a. 113, Act VIII of 
1859, to adjourn the hearing to a future day on the 
ground that sufficient time had m t b son given to him 
to appear and answer to the suit, it was held that his 
appearing ought not to put him in a worse position, 
and that it was a reasonable request made on his be- 
half by his vakd that time should be given to him 
to produce such evidence as he could iu support of 
his case. Abdooe Kxteeem: r. Awe^d 

[18 W.K.,141 


.a. 102. 

See ArrEAE— D efatot in Apfeaeanoe. 

[I. L, K„ 8 AH,, 20 
L L. R, 20 Bom,, 736 
sa. 102, 103 (1859, s. 114). 

See Aeeeae — Deeauet in Apeeahanoe. 

[L L. R, 3 AIL, 282 
L L. R, 9 AIL, 427 

L Diamisaal of former 

suit for default. — The plaintiff bought from i 
an estate which D bad purchased from (?. L sued 
G for confirmation of possession, and that suit was 
dismissed for default. The plaintiff’s purchase was 
made pending that suit. In a suit for possession on 
the allegation of dispossession , — Seld that the plain- 
tiff’s suit was not, under s. IIA of Act VIII of 
1859, barred by the former decision against L. Ma- 

HABIB PeASAD V. LAXA EAUI 

[5 B, L. R, 327 note : 11 W. B„ 193 


2 . — — Eirst hearing of suit — 

Tdon-appearanee — Civil Procedure Code, 1839, 
ss, 110, 111, and 114. — Semble — S, 114 as well as 
ss. 110 and 111 of the Code have reference only to 
the first hearing of tho snit, winch may be either on 
the day named in the summons or on a subsequent 
day to which such hearing may have been adjourned. 
CoilAIiAAIilAE V. EUNeASWAMY IYENOAB 

[4 Mad,, 66 

3. Abandonment of pro- 

ceedings under s. 269, Act VIII of 1859. — 
The abandonment of proceedings taken under s. 269, 
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CIVIL PBOCEDITEE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)-coHf;»!ie£f. 

Civil Procedure Code, 1859, does not amount to dis- 
missal in (Icfault under s. 114, and is no bar to plain- 
tiff’s bi-inging a &esh suit. P dtxeii Axi v. KuEEBil 
Ah .I0W.R,61 

4. Case in execution of 

decree. — The judgment-debtors having appeared and 
raised objections to the execution of a decree, the 
Court after investigation proceeded to pass judgment' 
in the absence of tho decree-holder. Meld that the 
action of tho Court was taken under s. 114, Code of 
Civil Procedure, and that tho decree-holder had no 
right of appeal, but if aggrieved might apply for a re- 
hearing. KAXEE KbISTO ThAKOOB V. blAHOSIEn 

Kadab 12 W.R,, 428 

6. ^ Dismissal for default 

— Partg interested refused relief. — S sued to estab- 
lish his claim to certain property, as the next heir of 
its former o^vne^, on tho death of whose grand-mother 
tho property had been taken possession of by defen- 
dant, P, and obtained a decree. Upon this P appealed, 
and while the case was under appeal, S sold bis righ^ 
to H, who on application to the Court was made a 
party to tho suit. Tho case was then remanded for 
■further enquiry to the first Court, which dismissed 
the claim on account of default of both plaintiff and 
defendant. R then applied for opportunity to show 
that he had not been in default, but his appUcataon 
was rejected on the ground that he was no party to 
the suit. He then appealed, but the J udge also ruled 
that he was no party. Seld that, when the case was 
remanded for re-trial, some date shouldhavebeen fixed 
for the rc-hesring, which would have given the parties 
opportunity to appear and take measures to carry on 
the suit, and that the Judge’s decisiou must be set 
aside, S having been in reality a party to the snit. 
Habadhun Chuokeebetty V. Fhotab Naeain 
Cho'wbey , . . .14 W, R, 401 

6. Hou-atteu dance of 

plaintiff. — The dismissal of a suit for the plaintiff’s 
non-attendance is a highly penal matter, and the 
punishment ought not to be infi.icted unless after a dis- 
tinct order to attend, and upon proof that the plaintiff 
has deliberately disobeyed tho Court’s order. Peabeb 
Mohen Bose v. Heeish Chendeb Ghose 

■ [17W.R,141 

7 . Order striking off 

suit. — An order made in a suit “ number kharij or 
struck off ” is not a passing of judgment against the 
plaintiff by default under s. 114, Act VIII of 1859, 
precluding him from bringing a fresh suit in respect 
of the same cause of action. Khoob Labe Singh v. 
Tooiseb Singh . . . . 17 "W. R, 219 

8. Suit struck off for 

default — Appeal — Civil Procedure Code, 1839, 
ss. 114, 119. — ^In a case struck off for default, if the 
order has been properly madeunder Act VIII of 1859, 

8. 114, the remedy is by motion under s. 119 ; if im-- 
properly made, it is open to appeal. Ubeok jMonee 
Ghowdheain V. Panoh Coojiab Chendeb Ghow- 
dhey .21-W.R,124 

9 . ; Identity of causes of 

action in two .suits, notwithstanding 
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Cmii PROCEDURE CODE, ACT XIV \ CIVIL PROCEDURE CODE, ACT XIV" 
OP 188a (ACT X OP 1877)— eonit««A OP 1883 (ACT X OP IQll)— continued. 


Tvas that, the mortgagor having brought a suit la 
1664 to redeem, and having appeared at the hear> 


10 


T>?, 


"[l7r.Vi 5 r. A., 60 

9Tr>{p«4l fnn 


absence of any statutory provision. LAliiJk Sheo 
CnocK Lii r.EAMHAsuAS Dobet 

[I, L. R., 23 Calc., 8. 


See HAjJiriSTAPPA v Jivcbai 

[1. L. R., 24 Bom., 647 


.Appearauoe of party— 


' - 0-- — , A-e-- t... J, V- v_ —J 

plaintiff aelci the Court to decide la lue favonr. 



lliS2J, *. 8S—I>ismnsal for difanlt—ltemed!) of 
plaintiff.—^ luit and rroea-suit bitween the same 
partiee ««rc os the board of a Judge of the Small 
Cause Court for heermg os the 23rd April 150S. 
On Uiat day A, the oounirl who was instructed for 


Eotts e. Fautab SisoE . L L. R., 16 Calc., 08 
[L. R., 16 L A., 166 


the above circumstauces amounted to an appearance 
on the part of the plaintiff. Baupebtab Mthj. c. 
Jaeeebau AoBEWAiiAH L L. R., 23 Calc., 001 

12. Suit brought by next 

mend of minor and struck off for default of 
appearance— Grose negligence oaihe part of next 
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fc.v ii A* io’ iTiA*. ! :o t'j 7i j t\. 

tU'’' tCl- r ;> WiX-. i :\ i-.t.Jvv!. aS .jf !?;«• l*r- 
J'jajU Cau^' I'AnA j A( l!,.^ » a A ; ficl'-ut.* » jiU'.i.l;;! 
«u;i 1;%*’. .■>.:» ili „ a 1 f..? .!< {aall 
u^iU? >, K‘.t »i( IV.'J Ci«it r.'' ViA.iitt: C.'Jo l‘i 
tJ.o vr\Ar ul •iA'.iji'A.il i.'AitJ.lc. a.* 

tvf.'y i n U~' S'.ia A | U'lr.till '.vLAC-aai: 

l.in tc-a f.;- li. hij ?(•.!•.>• 

iUi» tU'.-'-r tUSr>?» '.♦•■iO tiUi If U' vh-.-. a t.. 

n5'!-'l>" fi ■ A !l< IV tAal vsV.tUr s. o'?, h,' tl.j >,* wi‘.!;ia 
i^yJA iby.>. If i.>< ir, {<n, » {.j 
», 'A;!?,; ai'iiSv l!iu iiu 'o T ». 1‘JJ of thf Civil 

I’r rwlaro C'ial>'. !;-• »'-iU it? ».i witUUv Oiirty iLsya 
{Liaat-t'.ion Af{. XV tf lb77, xh, 11, art. 

bQV>l)i:iiU\X- £-. liOOai'iiA.i.VD 

fl. li. K.. 23 Bossi., 'IM 

2 -i. Dlujyjjjajil of Iho nxiit 

for noii-.'xpp‘'aranco of plalutrtV or of th« 

Olllulal AuaiiSUCC — /itj, ,(c.' (1 1 4* Jl! 

r. 'JI /, 1 . 7 — i. .(7<) "J ?.'.■? Ciii/ 

CcJv iiyyi/iVf la O ir’rrr Xm (a! l^ea 

a c^:ri^!<U! i.juvru/.-Vy or lai .'L r;;rv — Ciri’f 
If* jb'Jt iOo, lo7, 370 * — 370 of 
tliv C< iK? gf C»v il L’rwv ?u!rc iCi > noi ajiJiIv t v » cs.*: 
winrothirrlualuti ouly uii AjipUtAtioii ; ji it.cUrg tlio 
plaiiitiil t) ,1 (lui; aa la.-lvuit anJ .a vvjtiuA otiUr 
madr, bat tbc iin-cvviUujii aio vaiMvp'.ouUy aaaalKil, 
a:id Ihr pirty U not ikclari J cUIkt a laiitrapl or an 
lt!sAv\rit ( tliiTi'forr in I’acli acaav, v.Siort.' a rait la.< 
tii-u disail-wod for tl;u i!ti!-aj>j'c.vra»i.'g of tUc pUiutiff 
dr tlio 1 ificul awi„nivv' oa Ihj il;itv luoii fur luaritia, 
u. lOJ of the Civil I’r.eiviisre Code ajiplUj.- AitxnTA. 
Lit- ilcsatiUoi! r, lUtau.x.t Dasst Van 

rLI,.Il.,27Calc.. 217 
‘I C, W. If., 20-i 

15 . Order diamiaains 

ault for default of appearanco — CiciC i'rocc 
dare Cule, j, 1X7 — Apjilicitlion Jor rej-'oro/ioit <•/" 
suit~WXul C'JittliltiU-t aa “ Appcaraueii.” — Iiicoa. 
Btruiti'; an onkr alK-gtd by one dile and dtuudbythe 
other to be an order uuder ». lOd of tlie Cotio of Civil 
Ptoccduro, the order will be coiudderod as an order 
iinder r, 10:J, if apart from the Wtru dctcriptiou which 


i CIVIL PnOCLDCICB CODE, ACT XIV 
I OF Idau (ACT X OF 
i th.-C- iirt,;)Vvi<.fiU.u-t!! n..'i:uiapaftfrg!ii the artnal 
i fa. I ? t the f app, ara*,t V (.r ii*aj?jM.ar.a'i‘i*, 

, till r» ei au?! i.f the Court's .n *i.-n 

I ie. it d'.v.iii-'i.,* the (I '.'.it on til..' vji-v,, v.lu.tSu r riyiit 
^ , t JiA » .11?" p.Ai'it Vif App* ar., ami tC? d.'feuiiai.t 

; d -- a ;t appear. Wh. re. hi.v vsit I 
i i r 0,. *•; :,:.iric.v u;,v 5 ir 44 iuj uf tii,* CVlv* 

j ♦ t'J r I s 4 f *. t ,*■» » tliC ta 

■ iM,i, it. Un"* Rji (ju*'.’>viuch 

; f t cM* »l fit ,iU r a. 104 hy iihon tu^ 
j xt \U' \ i;iU' • f ll'ic fuvi ihttn ;i:i apJ“»..jr- 

: 4;u> I'y the i:j f^i 1 i/rhiU-.i ; :.nt ,ia,iMv»cr 

• t# thi* :j i li Xltc t^.c* ihfcniUr.t ciUJ 

\ ttVit iliii ( UiixUaT VS9 n-fi pr»t- 

t \ .1 i:- ti* App>A.'t!:.r i-et'Alii*.' iu fil l ilC lild apj.v',vr. 

• It i» not ai) ■' apj X inne..-'* •Ajtlda the nn.uliiig of 

• t. It'd ai the C- <h: wh-.a the phtintltl i» rep;, 'siuted 

■ t nly be -A pioxl, r U '.tilii.ut iAitraetl-:!.* eiiAO. 
f ii.i.,* hiiiJ t-., pr-Vix.) MitU the Ci>e, and »ha i* 

I :;;c.‘<'y iiutriiftfd bj Api'Sy f r an adjvumue'.i!. 

‘ ,Vt llj! D.Af V, KrifX*a.i, J. L. 11., 

Xo.iU., I'.'X). .vad /.-ri'.n' '<• Ga-r-rJtaJ, t. L. li., 
'JJ I! ft /, App.'uVeJ, ,tre<f.i oe/*IgA 

V. .Iti Jlaif'-, 3 .V. li’., 71, JCjsM i’eratj./ V, Zeref 
l)tj, r -V. li'., 77, and A'ga.ri; fiat v, Hauhat f.’.ii', 
I. L. I!., J .{il., 3l'J, rvfer.*..<! i.a LAt.r,i Ih’t.tiAa 
r. Tixvu Ki.utvna . , L la. B,, 20 Alt, 6d 

0. 103 (1830, 33. U-l, 110). 

Sti. Itw JcDic.tr.i— J i’i>3Ui:s7j o:f Paiu- 

jji.vanv j'gj.vYa I. L. li., 0 Calc., 428 

Ste rirrcii'ic libttiiv'.Vcr, r, 0. 

[L L- 14 4 XC-td., 217 

1. -Suit by purchaser of 

jnortfjitgctl laud ajjamat mortaaguo for 
rvdouiptloa — .Vaiaejuraf tail p/ereiuarr 

rea.foruj.f tavrlja ;n;j'.,e pv.rrmi.jH — CuKte 
In laiO the pUmliff p'urchAaid fnin one 
It (definiLuit Xiv 1) tiie lAud in tpieeli. ;i ia the auit, 
,vh:e!5\ia« linn in the pcinjjien of one 11 (defendant 
X.‘. C) Ai la.i.ira^'i-e. M undirtcek t.i pay oil the 
}!'.< itenex', but fAiied to d.J i..?. In ISiil she Jiinintii? 
br'.uelil a suit for reelinip'.Ltt a,:aui,t II, which was 
dissnlnKd fi.r non.Appiariiice of tile plaintiff under 
». iO'd of the Civ il l't\ cednre Cede (X of Ibfrj. Ho 
»nl seiiUeutly bled the p.-iaeat suit acainst Ji and Jl 
to recover p:sjeoji*;n of tiie land, Tlu* defeadattt 
pleaded tliat tlio suit was liarred under the pwvuiona 
of ». lOdof she Civil Frcceduro Code. JIflJ that the 
eaujo of aetioa in tiio two nuiti w.as different, nod 
that the present suit vvoa not barreth li.UIC^A^D 2 a 
Jiy.vjt'i'ii.'ra r, KiiATAi MAisoilsu Goiii 

[L L. H., 10 BouL, 28 

a, •SufEcieut cause fbr non- 

apponraaoo of plaiutill' whoa suit called oii 
for hearing — AppHcation to ift atSde order of 
dtstnitial made uitdcr s. ICi'J. — ’Iha plaintiff duly 
nttendeJ tiie Court on the day fixctl for the hearing of 
his cj;e', and naited for.seiiiie time, as the J udge Imp- 
peue'd to bo sitting on tiiat day at lirot in the .Vpiieal 
Court. Believing tiiat wlicn the J’aelgc took hia seat 
in hhi own Court a part-heard ca.ve would ba iinjcccdcd 
with Bad Hoald occupy stroiet line, the plaintiff left the 
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fciVn. PEOCBDTJBE CODE, ACT XIV 
OP 1882 (ACT X OP lQ^^)~eo^iUntud. 
Court-BouBe and went to assist Bis employer, who had 
sent for bim to explain some inatters coosected with 


ftbo\e circniBstanctB did not amount to "sufficient 


[1. Ii. R., 13 Bom., 13 
3. Adjourmaent for de- 

fendant — Default hy plaintif—Ditmtital of tuxt 


VisuTA Baiuza AseaBi.tr r. Ajioucsottna Bab* 
GATa Naspsir • < .'LL. B., 7 Mad., 41 

: 8. 108 aSSd, a. 119). 

Sit Caass CBDEB AssiaL^Ez-eaBTE 
Caaea. 

Set Ciasa trsBSB LufiranoK Act. 1877, 
AST. 164 (1871, ABI. 157, ACC VIII 
Of 1S59, a. 119). 

L — Cases in appeal — S. 119, 

Act Vllt of did not apply to cases in appeal. 
Avoirxuoas Caas . 1 Ind. Jur., O. 8., 68 

Bau Lal Cbowbhbt v, Scbdabbe Jas 

[W. B., 1864, Mis., 21 
Ousa Bsbbb V. Acowsib SnrOH . 7 'W. B., 426 

2. - A party to a suit 

against whom a judgment ex-parle has been passed :n 
regular appeal cannot prefer a special appeal from 
that jadgment. Be must first proceed nnder s. 119 «f 
tho Civil Procedure Code to get nd of the tt-parl« 
judgment against him. DBrarra Sst'o: t. Bast* 
AHADHa Bbatt ... 3 Ifad,, 108 

But see CEnrHAFFA Cbetti «. KasABata Pillai 
[ 6 Mod.. 1 


CIVIL PROCEDUHE COtoB, ACT 
■ OP 1882 (ACT X OP 1877)-eo«(i««»<f. • 
passed under s. 14S of the same Act, Cosiaiauaii 
«. RauaaawuE Iyesuab . . 4 Mad., 58 

6. Validity of attacliment. 

— The effect of granting an application under s. 119 
of Act Vni of 1S59 is to declare that there has not 
been yet & valid deciee m the suit, and thereby any 
attachment that has issued in executun of the decree 
which has been act aside becomes inralid. LaiiA 
JaaaTNasaYAN e. Tulbibam 

[1 B. L. E., A. a, 17 

6. Effect of order Under 

B. 101 against a defendant and not appealed 
from on his right to apply to set aside 


IL L. R„ 21 Mad., S24 
7. Ex-parte decree— Sa<t»' 


dure Code. Zebpoolai. XairnLAL r Bisbqbilal 
Ubbtshai . . L L. B>, 23 Bom., 716 

6. — ^ Ground ftr BSthng 


KOODA Ddbssz . . .15 W. B., 210 

Set RanEA BzaonB Caownnat r. Deocubcbeb 
Dosses . . . B. L. R., Sup. VoL, 847 

Sau CBxnmBB Bhaboobt r. Lbshbe Debia 
CHO wnaEADf . . . e "W. R., Mis , 61 

Bat he must prove the allegation. KAiES Pbobad 
V. Digoubbs CaAnzBJEB . . SSW. R,73 

in which case the proof was he]d be i&sutfiqient. 

0. ' — Fraudulent persona* 

tioa . — ^Whero a party applies, under s 119, Code of 
Civil Procedure, to have an ex-parle decree set aside. 


if it be established, the decree may be set aside. 
KOBOOHAUOYBB Dasbee V. NOBO EtsaoBs Sbiit 

[0 Vf. R., Mia, 36 


[7 B. I.. R., 207 : 16 'W. R., 17 


1659 did not empower a Judge to set aside a decree 


[L L. R., 23 Calc., 222 
ac.W.M., 229 
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DIGEST OP CASES. 


( 1134 ) 


CIVIL PROCEDTJBE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)-con<ts»«l, 

I. L B., 2 All.. 67. L. 11,5 I. A., 233, ffisUn- 


guished. Sxtal Mart Banrrjts v. Hetra Lai Chat' 
terjee, I. L. S., 21 Calc., 269, ovaruled. 

DAK Dobet i. Ramdbonb Sisqh 

£I.Ii.Il..23 Gale.. 738 


22 , — Preiidney Coart 

of Small Cattsei— Adjourned htartn^-Sx-parte 

decree— Ctvtl Pracedara Cade, r. tS7 . — A dfitedsat 
1b entitled to b\bi 1 himsell of e, 108 oi the Civil 
Procedure Code (Act XIV of 1882) where an <«• 
parte decree is passed against him at an adjonmcd 
hearing. Hibsbeiq v. SataJI Pibaji 

[Z. L. R, SO Bom . 380 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— co»<,»«gd. 


jutudictios. Rnirauu. Mibbeb t. Toehck Uisseb 

[I. L. H., a Calc , lU : 28 W. R., 804 


the conseguenee of their non'appcarance at first hear* 
Ings, whereas Ch, XIII, of which s. 157 forms a 


given against Um,—3eld that such a decree wae not 
mads M-parU so at to mbie the defeadsst to obteln 
benefit oi.i. 103 of the Code, but that his only remedy 
wae under s. 37 of Act XV of 1882. Sitsl Habi 
Bakebjes t. Hbeba Lili Cuattesjbb 

24. ■ • ■ I ■ I . Seurat of suit 


8 108 of the Civil Procedure Code, and does sot 
include cases dismissed for default. i6i/a{ Bar* 
Banerjte t, Meera Lai Chatierjet, I. L. S,, 21 Calc„ 
269, referred to. Tonuda Volee t> Samdhome 
Stnffh, I. L. S., 23 Calc, 7B9, flowed. Ja3Iiiia 
BiEi c. Seei Chabd Bhaqat . 2 O. W. K„ B83 

26. ■ Appeal from ex- 

parte decree . — A suit was postponed on the appllca* 
tion of the defendants pleader, but on his app1>ing 


allowed, and the case was sent hack for retrial. 
AUBIISATH JhA V. Bor DhTSTIIX SlITflK 

[8 B. L. E., 44 ; IS W. B., 603 
28. ” “ ■ I B e-h e o r i n p 

granted cfier exptraiton of time limited forapphea- 
*«n — Ex-parte decree , — The plamtifiobt^tednnc*- 


any other lustr^ctluna whatever, either as to the 


the mrcumstances stated, the defendant’a pleader 


a fair inference that the defendants did not appear, 
and the case was disposed of under s 157 of the Civil 
Procedure Code; and that, und«;r these circumstances, 
the provisions of s. 108 were applicable, and the 
decree was an ex-parts decision, which it was open 
to the Munaif to reconsider. Mir» Eat v Mira 
Lai, J. L, B., 7 All; 538, followed. Rautabal 
Bak o. Baueshab Bau . L L. R., 8 AIL, 140 
28. - I— Ex-parte decree— 

” Appearance." TTkat censUtuies — Ciitl Procedure 
Code, «. 100 . — A summons w as issued to a defendant in 
a civil suit. The serving officer, being unable to ^d 
either the defendant or any person empowered to 
accept ecrvlce for him at the address given, ai^ed a 
copy of the summons to the outer door of the 
d^endant’s house, and returned the original to 
Court On the day notified in the summons, the 



C ’’ ■ 

'^fl 100 oi tbc 

n^3ciovitt^®„i;,iX)ai^-^a,rt v. j.„-< 

A«»‘. .4' 


•tie “Hi.'',V\ -Ptoccii'^^'- l\.ctctoru «" 

„ Xissci ovi I Dal v. ii«’ j.„-al 

jeoY'^" „ ii>'^‘ fpa/ial c„^r(ii .ill. 

i V. I K'**’*- r 1.. 233. 

'S;. ft ri . 3^- ^ ' 

tt ou tV«,8^r£> .^'•“■* ^9 ot 

I\ne t\ve of ® QEStBil' O'' 0 3.i'- 

sH-iss^Sa \® “.“ sSv *s w 

»% s yhs s« 

failed to . ae£aa''^> ^ decree ^ jLinaV 

M ^'‘ttUdeete®°%7 o* 
ing> * to ^ersott ttat ^ee ^aet s. 1^' a 

fi??^§3r®s 

oo.»*» "■___^ ^S !“ri.rt..» “fs 
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CIVIL PROCEDimE CODE, ACT XTV 
OP 1883 (ACT X OP 1877)— costmiierf. 


entered appearance at the otiginai iteaiing. Ala* 

DOUBD HAlItonLLA t. ToHTOlKlflSeA BIBI 

n. L. B., 25 Calc., 165 
1 a W. 663 

DOTAUOrt Dasi V. SiBAT Chcsdbb Moioudab 
fL L. B., 25 Calc., 176 
1 C. W. N., 656 


\ CIVIL PROCEDURE CODE, ACT XlV 
OP 1882 (ACT X Op 1877)-con/f».uei. 
ahe had preaented no petition in conformity with 
8. 119 of the Code. Seld that K waa properly 
before the Sndder Ameen’s Court and waa entitled to 
the benefit of the order of diamissatj and that the 
Piiadpal Sudder Ameen Went on too narrow a 
ground, and ahonld bare tried the caee on ita menta. 
KooBOOXAUoxis Dbbia «. KuBOEiSHEir Mooelbr* 
11 W. R., 18 


co-dtfendani ta tel atide 'decree— Ctvtl Procedure 
Code, ». lOS , — Where a decree is set aude on the 
application of a defendant agaioit whom it was 
passed ex'parle, the Case la not re*opened ai against a 
co-defendant who had appeared and defended the 
fUlt^ WASAKTr V. SiTABAtC ATKABAtf VaQH 

It L. B., 19 Bom., 143 


in both Courts , and the defendants, who Lad not 
appeared nor been parties to the appeals, applied 
to the Munaif and got the decree (ex-par^eaa against 
them) set aside altogether and the Ruusif made 
an order allowing the tWo defendants who bad 
appcaredtodifendthesnitde novo • — Itwasield that 
the hlUDsif bed no jurisfiiction. o set aside the 



t3 Bom., O. C., 60 
38. Noa-appearance of one 

of BOTeral defendants— £*-porte rfeew.— In a 

case in which one of many defendants, who was made 


Conte ■ aside iti 

own a higher 

tnbui ' • rennuttt 

Bthet. . , 

Hoansi CaowxiasAJN v. ViSATiy Bor 

CHOwnsBT . . . 4 C. W. K,, 468 

4L — — — I)ecree obtained on 


Cnrms CntJCKSBBtnir . . 6 W. R., 607 

39. ' ■■ — — ■ Bight of party Vrbo 

has not come m to take benefit of order 
of dismissal of suit. — A suit haring been decreed 
against a number of defendants, 8;me of whom did 
not appear, one (£) of the latter applied for a 
new tnid under s. 119, Act V III of 1859, and the rase 
was remanded by the judge to the Sudder Ameen. 
On the last day of the new trlaUanotber (E) of 
the defendants, against whom judgment bad been 
given ex-parte, tendered a written statement, in 
nhlch it was alleged that summons bad not been 
duly served upon her. The statement was reemred, 
and the suit was dismissed «n toto In app^, the 
Principal Sudder Ameen reversed that part of 
the decree which related to E, ou the ground that 


concerned, was a cheat and a forgery, and asked for 
an enquiry and to he relieved from the execution. 


42. Insufficient reason 

fbrnon-appsaranCB — E^c-pariedectsion — Where 


SlXSH f . ilBQHBAJ SisaH . 12 W.-'R., 207 

43. Ground for setting 

aside ex-parte decree— Ordei- for renew — 
Where after an ex-parle decree defendant appeared 
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Civil. PROCEDITRE CODE, ACT XIV 
OE 1882 (ACT X OE 1877) — coniinued, 
earlier than fiftoaii days after service of process, 
and swore that no summons had been served on him 
in the case which led to the ex-parte decree, and that 
the contract under which the case had been decreed 
against him had been broken by the plaintill himself, 
it was held that good and sufficient cause was shown 
for dofeudaut’s previous non-appearance, and a 
primd facie case had been made out to load to the 
conclusion that there had been failure of justice. 
JZeld that, as this evidence was given in the presence 
of the mooktoars on both sides, the Court’s orfer that 
the case should bo entered on tho register of cases 
was a proper order admitting tho review. AsuiiD 
aiOYEE Dassee r. Anund Soonber Mozoojedau 

|13 W, H., 237 

44. Defendant showing 

no sufficient cause for non-appearance— 
Appearance hy vaJcil — Hx-parie case. — One of 
several defendants in a suit did not enter appearance 
until nearly a month after tho date fixed for tho 
first hearing, when he applied by a vakil for leave 
to bo heard in answer, under tho last part of s. Ill, 
Code of Civil Procedure. In the absence of goodand 
suflicieut cause for previous non-appearance, his 
application was rejected and an ex-parte judgment 
given against him. After this ho applied, at tho 
instance of tho Appellate Court, for a ro-hoaring on 
tho ground that tho summons had not been duly 
served upon him. This application was rejected and 
the order of rejection was upheld on appeal. In 
special appeal he contended that tho case did not 
fall within s. 119, and that ho was entitled to have 
the regular appeal previously preferred determined 
upon the record as it stood, notwithstanding his 
prayer had been rejected under s. 113. Seld that 
the mere fact of tho special appellant having 
appeared by a vakU in tho way mentioned above could 
not be taken as an appearance within the meaning of 
s. 119, and was not sufficient to prevent the Court 
from passing a judgment ex-parte against him. 
MAHOilED HOS3EIS V . ilUNTOZUl HEQ 

[18 W. B., 400 

45. — — Cause for non-appear- 

ance at adjourned hearing — Appearance at 
first hearing, — Where a defendant was prevented by 
the fraud of tho plaintiff from appearing on the last 
day of hearing, the suit was held to have been decided 
ex-parte, notwithstanding that the defendant had 
been represented on the first day of hearing; and the 
first Court was hold to have done right in restoring 
the case to the file under Act VIII of 1859, s. 119. 
Denoo Paeoee V . Chinta Moneb Chowdhev 

[18 W. K., 457 

46. Prevention from ap- 

pearing by sufficient cause — JEx-parte decree 
against minors. — An ex-parte decree having been 
granted in a suit against A, personally and as 
guardian of her infant sons, the infants subsequently 
applied, under s. 119 of Act VIII of 1859, to set 
aside the decree on the ground that-the summons had 

' not been duly served upon A, and the application 
was dismissed. On appeal to the High Court, — Seld 
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OrVID PROCEDDBE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)-noa<;»«erf. 

that, although, so far as the decrees made A per- 
sonally liable, the Court had no power to interfere, 
yet, as tho infants were not responsible for their non- 
appearances, it might be said that they had been 
prevented by “ sufficient cause from appearing,” and 
that the decrees might bo set aside under s. 119 of 
Act VDI of 1859 (Act X of 1877, s. 108) as against 
them. Kesho Peusuab r. Hiebot NAEAnr 

[6 C. L, B, 09 

47. ; Dismissal for default 

of prosecution — Absence of witnesses , — ^Tho 
phuntilPs witnesses not being present on the day 
fixed for tho hearing of tho plaintiff’s suit, it was 
dismissed for default of prosecution under s. 114 of 
the Code of Civil Procedure, and was afterwards 
re-admitted under s. 119. Seld that, the default not 
being of the nature described in s. 114, the suit was 
wrongly dismissed under tluit section, and for the 
same reason that the suit was improperly dismissed 
under that section, it was also improperly re- 
admitted under* s. 119. Mahoiteb AzeevooeI/A v. 


All Buksh . . , . 6 E". W., 75 

See also EAir SuifBAE Ses’Gu v. Ham Banbuam 
Sufon 7N.W., 126 

48. Dismissal for default 


of case in execution of deoies— Appeal. — The 
remedy, when a case in execution of a decree is 
disposed of in the absence of the judgment-debtor, is 
that provided by s. 119 of Act VIII of 1859, and not 
an appeal. Sheexub Pebshab v. Mahomeb 
Kotjeem: Khan . , . . 5 IST. W„ 164 

EaspaiV. Chooeambn . . 411. W., 10 

48. Decree e sr-p art e — 

j Death of judgment-debtor— Application by 
j legal representative to have the decree set 
j aside. — Seld that, where a defendant against 
whom a decree has been passed ex-parte for default 
of appearance dies, his legal representative is not 
competent to apply under s. 108 of the Code of Civil 
Procedure for Ian order to set the ex-parte decree 
aside. Janki Peasab v. Sukheani 

p. L. B, 21 AU., 274 

50. Procedure on grant of 

new trial of ex-parte case. — Where the lower 
Appellate Conrt adiffitted an application under s. 119 
for re-trial of a case which had been decided ex-parte 
by the JIunsif, it was held to have done right in 
sending for the record, in order that the case as a 
suit should he heard and tried by the Appellate Court ; 
the object of the law being that a suit should as- 
sume a complete form and go to a full faial, and not 
be divided between different Courts. Khoob Laib 
Sahoo V. Kabie Bsksh . . 15 W. B,, 431 ■; 

61. Ex-parte decree passed 

on appeal — Procedure. — M. sued A and others on 
a bond-debt, and obtained a decree against A alone. 
He appealed to the District Judge, who passed a de- 
cree declaring all parties to he liable jointly. On the 
decree-holder taking out execution, two of the defen- 
dants applied to the Subordinate Judge under Act 
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CIVIL PROCTEDUItB CODE, ACT XTV 
OF 1882 <ACT X OF 1877)— conftaaed. 
VIII of 1859, B. 119} and tlieir application being 


52. “Appearance” erf de* 

fendant under Civil Procedure Code. 
SB. 100, 101— E**^orta rfeerfe,— The first hearing 
of a enit Uag fixed for the T2th December 1883, 
on which day the defendant did not appear, and 
the case was adjourned to the 18th December, aad,as 


before judgment. Btld that these acti on the 
defendant's part did not constitute an “appeannee’’ 
by him witbm the meaning of s. ZOO rf the Cim' 1 
Procedure Code, which referred to an appearance in 
answer to a summons to appear and answer the cluoi 


Eha» T. Ahtnai Rata Khan, I. L. i ,122., 
L, S., 6 I, A’t 23d, ihetuiguished Adnttatr* 
traior 6saer«2 ijf Btayal t. J)yarai» Da*, $ 
£, L. R,, 6S8, Biimaehari/a * Fakirappa, 4 
Rem , SOS, and Alice Maloo r. Atiearo, 7 £., 

81, referred to. Per MaBUOOs, /.—That the Court 
on the 18th December seemed to have acted under 
8. 157 of the CiTil Ftoccdure Code, and, choosing the 
first of the aitcnatiTe courses allowed by that sec- 
tion, acted Under Cla VII of the Code, and passed 
an es-parie decree under the proelsioos s.lOOofthat 
chapter. Hma Dai t. Ucu Lax 

tr. t. K., 7 AIL, 638 


there was sufficient cause for the non-appearance of 
the defendant. This was done, and the Cendant 
was allowed to defend the suit. The plaintiff then 
appealed to the Judge, who reversed the last order. 
Both parties then went bach to the Munsif, who, on 
2Cth April 1867, recorded a proceeding th^ the ori- 
gmal ex-parte order was to stand. In the meantime 


CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OP 1877)— cautinuei. 
interfered with, except by the Privy Conucil. NvBO 
KBIBTO hlOOEEBJBE V, RAXIAB ChUKS RaITEE. 

[12 W. R., 374 

64. Whetlier an auo- 

Uou-pUrchaBer is a neceBsary party to an 
application to set aside an ex*parte decree. 
— An auction-purchaser of property sold in execu- 
tion of an eS‘parie decree is not a necessary party 
to An application made by the judgment-debtor to 
set aside tlie said decree, inasmuch as the auction- 
purchaser does not come under the description of 
"oppouta party" in s. 109 of the Code of Civil Pro- 
cedure. jAtlSIBA ilOHAS PODUAB e SfllKATH RoT 

[I. L. R., 23 Cale., 267 

BS. 110-118, 

Bee Cases otdis Wbittbh Sxatemekt. 

8. Ill (1850, s. 121). 

See Cases tmsB Ssi-opf, 

See Small Cavbb CorsT, Pssbisekct 
TOWBS— Jubiswction — Bbt-opp. 

[L L. R.. 21 Cala. 410 

BB. 118, 110 (1859, B. l26)-yon. 

appearanee of defendant — <ipp«iiro»c« Jy pleader . — 
W^re defendants summoned under s 41, Act VUI 
of 1859, did not appear on the da; fixed for them to 
appear and answer, and their reasons for non-atten- 
daoce aot having been considered sufficient, the; were 


appeared at the proper time afterwards appears by 
pleader. Jot P&ozash Sihqs c. Xeqbsai Sikos 
[12 'W. R, 207 


2. Inability of Dleader to 

answer material quastians — MaUnahiy of 
eibtent tvtfnrfses.— Instead of dismissing plaintiff’s 
suit on account of bis pleader’s inability on the day of 


HoBiss Chohdbs Ghosb . . 17 W. R, 141 

3, Refusal of a plaintiff 

to attend as a witness. — A plaintiff who was re- 
presented by a pleader was summoned at the instance 
of a defendant to attend the Court and to ^ve evidence 
oa his behalf on the day fixed for final hearing. The 
pl^tlff tefused to attend on the ground that he 
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CIVIL PROCEDITEB CODE, ACT XIV 
OE 1882 (ACT X OE 1877)— conitnaerf, 

>\’a3 a person of rank and was csompted from persona) 
appearance in the Courts of a Native State. The 
first Court, considering the personal appearance of 
the plaintiff necessary, issued an order under s. 120 
of the Civil Pi’ocediire Cede that he should attend, 
and, on his failure to do so, passed a decree against 
him. On appeal, the Judge reversed the decree and 
remanded the case for trial. Meld, confirming the 
order of remand, that the oyder and decree of the 
first Court were alike illegal, as the plaintiff having 
appeared by a pleader, the Court had no power to 
issue an order under s. 120, unless the pleader had 
refused or was unable to answer a material question. 
Satu V. Hanjiantbao Gopaibat Nimdaikab 

[I. L. H., 23 Bom., 318 

SB. 121-127. 

See Gasps undee Intebeogatobies. 

[I. L. R., 17 Calc., 840 
1. L. E.i 18 Calc., 420 
L L. E>, 23 Calc., 117 

See Cases ttndee Peactioe — C iviii Cases 
— Inpeeeogatoeies. 

SB. 129-136. 

See Cases unbee Inspection oi Boou- 

MENTS. 

See Peactice— C irm Cases— Inspection 
AND PeODDCTION OP DOCCJIENTS. 

s. 180. 

See Appead — En*paete Cases. 

[I. L. R., 7 AU., 159 

See Contempt op Couet. 

[L L. R., 7 Bom., 1, 6 

See Inteebogatobies. 

[L L. R., 18 Calc., 420 

Exercise of powers given 

by section. — The powers given to the Court by s. 136 
of Act X of 1877 should not be exercised except in 
extreme cases. Sham Kishoee Mdhddb v. Shoshi 
Bhoosan Biswas 

[L Ii. R., 6 Calc., 707 : 5 C. L. R., 509 

1 . g. 137 (1859, s. 138)— Aps>lica- 

tionfor producUon of documents in anotliet case — 
Discretion of Court. — Per Noeman, O-of.— When a 
proper application was made to a Ju(%e under a. 138, 
Act VIII of 1859, to send for, from the I'ecords of 
his own Court, papers which would be evidence in the 
case before the Court, the Judge had uo discretion in j 
the matter, but the section must he treated as giving , 
a power which the Judge was bound to exercise, — the j 
principle being that where a statute conferred an au- 
thority to do a judicial act in a certain case, it was im- 
perative on those authorized to exercise the authority 
when the case arose.’ Per Kemp, J . — It was in the 
discretion of the Court to send for them or not. Per \ 
Steeb, j .—Though the J udge was not bound to send 
for them, it would be unfair not to do so. Kdqhoo- 
NATH Bose v. Oomed Aei . W. R,, P. B., 177 


piVIL PROCEDURE CODE, ACT XfV? 

OP 1882 (ACT X OP mi'l)-continded. 

_ ; Papers specially men* 

tioned — Production of record. — Under s. 138, a 
■Court was not bound to send for the whole record, 
but only for such papers as might be specially menj 
tioned in the application. Janokee Bebbbe tf. 
Habeebdd Hossein . . VT. R, 1864, 272 

3. — Decision on document: 

sent for from record of another case.— A 
Judge may send for and inspect any document filed 
with any record in hSa Court, and there is nothing in 
the podo of Procedure to prevent his basing his 
decision, wholly or -mainly, on such document'. 
Bdnwaeee Laid r. Kisio Beiiabn Boy 

[1 -W; R., 03 

4. Admissibility of doeu» 

ments from record of another case. — PLeld 
that a Civil Court which inspects the records of 
another case under.s. 138 of Act VIII of 1859 can 
only use as evidence such documents as are otherwise 
unobjectionable and admissible for or against either 
of the parties to the suit. Nabappa BPf Appa 
Hegdi V. Gapaya bin Kapaya 

[2 Bom., 381: 2nd Ed., 34J 

6. Objection of Judge tb 

send for record in another case.— A Judge 
was not bound, under s. 138, Act VIII of 1859, upon 
the application of any of the parties to a suit, to send 
for the record of any other suit. Heeeamgn Eoy ii. 
TahoodeEnam . '. . VVI.R., 109 

CoEAAH r. Goqeoo Chden Ghosb 

■■ [18 W. R., 13 

6i ^ — Omission to summon 

Registrar. — in a suit on a registered bond in which 
defendant asked tho Court to send for the registration 
books, with a view to prove the non-existence of the 
bond at the time it purported to be certified, — Meld 
that, os defendant had failed to summon the Deputy 
Registrar, it was not necessary for the .Judge to use 
the discretion given in s. 138, Act VIII of 1859i 
Monmohinbe Dabee V. Seeedhama .Chdbn Banna 
■ ■ [14-W.B.,302 

7. — Records from Court of 

Wards. — ^Where records from a Government office 
are required as evidence, it is for the Court to sena 
for them ; but papers required from a Court of 
Wards, which is not a Government office, must be 
obtained by the party who needs them, by means of a - 
summons on the proper officer. Sobbee Jha o. 
Shosheenauth Jha . . .15 W. R., 160 

8. — Public record — Cause’s 

look. — A .cazee’s book is not strictly an official record, 
Before a document could be inspected under the 
provisions of s. 138, Code of Civil Procedure, which 
applied to Appellate as well as Original Courts, the 
Court was bound to see ivhether it camo under the 
description of a public record. ' Jhqoeenath Sahoo 
■ b. Mahomed .HossjEiN . ' . 15 W. E., 173 

9. ^ ^ — Sending records sent 

for by another CoUTt— Discretion of Court. — A 
Court had no discretion to refuse to send records 
.which had been sent for by another Ciril Cou>4 
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CXVIL FROCEDUBB COEB, ACT 2CIV 
OF 1882 (ACT X OF 1877)— co»/i»uerf. 
uuder 9. 13S of Act VIII of 1859. IK ins IfATTEa 
OB GOLAP COOMABX DASSEB V. SOOITDDB NASAIK 
Deo. ‘ . 40.I*.B,88 

ES. 133 and 139 (1859, s. 128). 

L Documentary evldenca. 

— Parties are rec^uired to have with them in Court, at 
the fiist heating of the auit, ail their documtatary evi- 
denee, but need not file it then'nulesg it is ctdled iat. 
MAHBUB HOSSBIH V. PATASO KtlilABI 

[1 B. L. E., A. C., 120 ; 10 W. R., 179 


CIVIL PBOCEDBEB CODE, ACT XlV 
OP 1882 (ACT X OP 1877)-con<tH«e(f. 

8. ' — . . . — . Xho roam object 

I of «. 123 was to prevent parties frem nmnufactiir. 

I ing evideaee pending the trial, to meet unexpected 
I exigencies, and not to shut out true. good, and valu^ 

I aUe Avidencc. merely hecauee the party had, without 
good and assignable cause, abstained fruia bnnging 
it before the Court at the first bearing, Iebau 
H ossEiir «. Sau Locnov Durr . 23 W. R, 23 

d. Froduclton of 

documentt. — S. 133 of the Civil Procedure Code was 
enacted to prevent fraud by the late production of 


- [Bourke, O. C., 91 : Cor., 161 

3. Documents produced, 

blit not filed. — This section applies to documents 
which ^ve been produced at the ilmg of the plaint, 
but not fiieii, sad m this way Is not iocompetible 
with «. 39. FSSUSOOEH CsffMCfiB V, RA1K1970 

Jliiiza 1 Hyde, 145 

4.. — - ■ ' - ' Exhibits.— DocninenU 
producLil 10 Court uoder s. 123. Act VIII of 1859, 
become, upon and by reason of their ptodueboo, 
exhibits m the case. Kaoseb Gitve«e r. Uao Jalbb 
FB asEAS 8 W. R., 81 


[L Ii, R, 22 Bom., 173 

B. 140 (1859, B. 129). 

See SrPEEINTKSDIJTOB OB HlOH CoOBT — 
Cbabieb Act, s. 15 . 18 W. R., Bll 


- Opportunity for Court 
>. — A Court canuot be said to 


io lUBpect evidence. 


uovA CEowsirBX V. Ras Boebe Boss 

[HV^.R, 8B0 

2. s — Reception on record of 

irrelevant and inadmissible doouments.— 


mittte which are nther irrelevant or inadmissible. 
Ibbcb CbPtobb GhoSb c. Ectbbbbe Lai Musdui 
[11 -W. R, 576 


8. Documents not filed 

with record owing to mistake of Court’s 
officers. — A Cnil Court is bound to rective as evi. 


record Bam Ecimve Cevckebbutit'c, Animi I 
Coomab Mooeebjex . . 15'W.R,323 I 


POBB t. Pbah Uckee La&a 


1 note. Tcmieeoddt r 

. - 21W.3L,79 
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CIVIL PROCEDURE CODE, ACT XIV 

OP 1S82 (ACT X OP 1877) — continued, 

— S. 141 (1859, 3. 132) — Production 

of documents — indorsement. — Exhibits produced iu 
Court ought to be endorsed with the name of the 
person who produces them as req[uired by s. 132 of 
Act VIII of 1859. Bisbam Singh alias Bishen 
Singh v. iNoimjEET Koonwae . 6 "W. R., 1 
S.142A. 

See AEPEMiATE Couht— Evidence and 
Additionaii Evidence on Appead. 

[I. L. R., 14 All., 356 

ss. 146, 163 (1859, ss. 139, 144). 

See Cases itndeb Issues. 

SB. 154, 155 (1859, s. 145). 

1. — — Power of Sitting Judge 

— Practice. — ^When the issues are framed and the 
plaintiff and defendant are ready and willing to pro- 
ceed, the sitting Judge has power under s. 145 to 
proceed to the hearing and final dispcaal of the case. 
Anonvmous . . 1 Ind. Jur., O. S., 14 

2. Procedure where day 

is fixed for settlement of issues. — ^When a, day 
is fixed for the settlement of issues iu a case, the 
Court oughtnot to proceed to dispose finally of the 
case except with reference to the specific eu’cum- 
stances detailed in s. 145, Act VIII of 1859. Jeea- 
"WAN V. Gooeab Khan 

[1 IT, W., 97 : Ed. 1873, 147 

3. ; Adjournment of case 

— Necessity of further evidence.— Although a case 
may have_ been set down for final disposal, if it be a 
case in which further evidence is required, the Judge 
is bound, under s. 145, Act VIII of 1859, to adjourn 
the case unless he is satisfied that the plaintiff has, 
without sufficient cause, failed to produce his 
evidence. Ameeb Adi c. Eam Bahadoob Singh 

[7 W. R., 84 

4. Pisposal of suit 

at first hearing , — A Judge cannot dispose of a suit 
at the fij’st hearing if a party appears and objects to 
the adoption of that procedure. Kbisnabhupati v, 
Eahahubti . . . I. L. R., 16 Mad,, 198 

5. RTon-produetion of evi- 

dence at proper time. — The great object of the 
Procedure Code iu requiring a day to bo fixed for the 
hearing of a case and all the evidence to bo adduced 
on that day is tlut parties may thus be confronted 
with each other, and the whole evidence on either side 
be at one and the same time before the Court. 
Where a party fails to produce his documents at the 
proper time, a Court commits no error in law in refus- 
ing to send for them subsequently, if not satisfied 
that they are necessary for the ends of justice. 
SOBBEE JHA V. SHOSHEENATH JHA 

[15 W. R., 160 

L s. 156 (1859, s. 148) -Ad- 

journment of ease — Sufiicient cause — Suit not 
fixed for hearing. — Without defining what is the 
right mode of exercising the discretion vested in the 
Judge with regard to adjouruments, the High 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877) — continued. 
Court held that the Judge ought, under s. 146 of 
the Code, to have granted an adjournment in this 
case when it was- applied for, on the first day after 
the Judge’ s'xeturn to the district that the applicant 
really h'ad an' opportunity of appearing before the 
Judge, in order to enable the applicant to file his. 
documents and produce his witnesses ; s. 147, Act 
VIII of 1859, not applying to a case where no day 
has been- fixed for the hearing of the case. Seeta- 
BAM Sahoo V. Goeam Sahoo Bahadub 

18 W. R., 325 

2; — Ground for adjourn^ 

ment — Medical certificate. — Where defendant had 
known for some time previously that his case was 
coming on and what evidence was necessary, a medical 
certificate, to the effect that he was confined to his 
bed by lumbago, was held to be no sufficient ground 
for adjournment. EniAa v, J obawae Mum 

[24W.B.,2Q2 

3. Ends. 157 — Application for 

restoration of suit — Adjournment — Cicil Procedure 
Code (Act XIV of 1882J, ss. 156, 157, 102, 103.— 
Semb.e — Ss. 156 and 157 of the Civil Procedure Code 
do not apply to an adjournment which is not made at 
the instance of the parties, but which is necessitated 
by the rules of Court which regulate the disposition 
of its own business. Toonsv Money Dasseb v. 
Pbosad Money Dasseb . 2 C. W. IT,, 49D 

—I s. 157. 

See s. 108 . I. L. R,, 21 Calc., 269 

[I; L. R,, 23 Calc., 788 
T. L, R., 20 Bom., 880 
2 C. W. U., 693 

ss. 157, 158. 

See Appeal — Depadlt in Appeabance. 

[I, L. R., 10 Mad., 270 
I. L..R., 20 Bom,, 736 
L L. R., 19 AIL, 355 
s. 168 (1859, s. 148). 

See Ees J udioata — J udghents on Pee- 
LiaiiNAEY Points. 

[I. L. R., 13Mad., 610 
L L. R., 16 All., 49 
L L. R. 18 Mad., 131, 466 

L Remand by Appellate 

Court.— The terms of s. 148, Act VIII of 1859, 
do not prevent an Appellate Court, on good and 
sufficient cause shown, from remanding a case dis- 
posed of thereunder, in order that justice may bo 
done between the parties, Lochdn Mundul v, 
Wuzeeb Paeajianiok • ■ . .13 W. R., 464 

, 2. Presh evidence . — 

When a case is remanded by an Appellate Court under 
B. 148, Act VIII of 1859, u’ith a direction that it 
shall be proceeded with, the Court of first instance 
has no authority to receive new evidence, nor the 
lower Appellate Court to decide thereupon. Padica 
Lochdn V. SiEDAB Khan . 3 B. L. R., Ap,, 91 

S. C. PuDDO LoCHUN V, SlBDAB KitAN 

[12 W. R. 23 
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CIVIL PBOCEDTJBE CODE, ACT XIV 

OP 1882 (ACT X OP 1877)— con/tBuei. 

3. ofguit 

for insuffietent Court-fee on plaoat. — Eie Conrt of 
first instance, bong o£ opinion that the plaint IxOT 
aa insufficient Court-fee, and the plaintiff, not making 
good the deficiency, dismissed the suit afterrece^dii^ 
evidence, but without entering into the menta. 
On appeal the lower Appellate Court held that the , 
Court-fee was sufficient, and remanded the case for 
trial on the ments. Held that a. 1S8 of the (StD 
Procedure Code was not applicable to the case. 
hluHa^uas Sasiz c. hliriiAMUAi) Jah 

[L L. E.. 11 All, 91 

4, Adjournment for final 

disposal — Jhtmutal of *«tf after adjournment — 


ilTAU V. Shsbauv . . L L- B., 1 Kad, 287 
6, - - Dismissal of suit after 

adjournment.— The first hearing of a auit took 


the Judge waa j^uatificd in dismissing the auit. 
CoUMAUlUX V. BAKOA^AWinr IXWOAB 

(4hlad.,e6- 

Q, — - ■ — , The first heariug 

of a suit waa fixed for the 10th July 1667. Keitber 
of the parties nor their vakils appeared There- 


under a. 1^' (whether the first or second decree 
was not specified) upheld, upon the ground that, aa 


being a decree which might have been made under 


CIVIL PBOCEDEilE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— eonftnaerf. 
a 147, was one to which a 119 might be applied. 
That the aecond decree of dismissal was one to which 
a, 148 alone applied, consequently one subject only 
to review or to an appeal, and the proceeding had 
m October 1867, being substantmlly an application 
for review, was one which the Court had power to 
grant. Aubazavaha PAHiiirAxcBi v. Sabeamabia 
PAsstTATC&i . • • . 6 Mad., 262 

7» — ■ — AppUcation for 

turcetMn eerttfeafe— Order for cosie of adjourn- 


the costa, and the certificate was issued to 'the 
widow. Held that a. 15S of the Civil Procedure 


Cbimhaaiua . , L L. B., 21 Mad., 403 

G i. 


appeal On special appeal,— iTsfd that’the civii 
Judge was wrong on the latter point, that if the 
plaintiff had been prevented from examining the 


wow consequently set aside and the case remanded. 
Laichuaba Eab Sais V. Booubatha Bac 

[6 Mad., 299 


first instance subsequently entertained and rejected 
an application under a. 119 for a re-hearing. The 
lower Appellate Court admitted and allowed an ap- 
peal sgungt the order of the Clourt of first ustanec. 
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CIVU. PROCEDTJEE CODE, ACT XIV 

OE 1882, (ACT X OP 1877)~eonit««etJ. 

Eoth tlio orders o£ the lower Courts were reversed, it 
being held that the Court of first instance must be 
regarded as having acted under a. 148 of the Code. 
Kasheb Pebshai* V. Debi Das . 7 H. W., 77 

10. — Adjournment for pro- 

cesB to enforce attendance of witnesaes. — 
"Where adjournments are made by a Court, in order 
to give effect to its processes for compelling the 
lattendance of the witnesses, being thus made as much 
on its own motion at the instance of the defendant as 
at the instance of the plaintiff, the case cannot be 
said to come under Act VIII of 1869, s. 148, which 
contemplates a case where a party has obtained time 
to produce his witnesses and has failed to do so. 
Peabee Mohun Beba r. Shaha Chitbn IIvtee 

[19W.E.,34 

B. 159(1859, s. 149). 

See Witness — C rvix Cases — Susisiohihg 
AND Attendance ob Witnesses. 

[3 C, L. B., 589 

I. li. R., 9 Bom., 308 
I. L, B., 15 Bom., 86 
L L. B., 16 AIL, 218 

a. 108 (1859, a. 159). 

See Cases undeb Witness— Civid 
Cases— Defaudtin& Witnesses. 
as. 174, 175 (1859, a. 108). 

See Cases tjndeb Witness— Citiii Cases 
— DBEAOT iTiNa Witnesses. 

1. s. 177 (1859, as. 126, 170)- 

Order of Court requiring party to attend, 
Diaotoedience to — Subaeguent decree in his 
favour. — The plaintiff was ordered to attend aud give 
evidence under" 8. 170, Act I'lII of 1859, but failed 
to do 80. The Court, however, being satisfied with 
the evidence in support of his case, gave a decree in 
his favour. Held that the decree was valid. 
BISSONATJTH MDJOOSIDHUB V. KeETTUE CHtTHUBB 

Sen . . . , ' . Marsh., 467 

2. — — Defendant bona fide 

requiring evidence of plaintiff — Non'atten- 
dance of plaintiff. — A defendant, who hotid fide and 
for a substantial reason requires the evidence of the 
plaintiff to he taken, ought not, in ordinary circum- 
stances, to have a decree made against him until that 
evidence has been given. Bor Dhenpc t S ingh v, 
Peee lirDEB .... 24 W. B., 72 

3. Appearance of aome of 

aeveral plaintififa. — S. 170, Act VIIl of 1859, 
authorized dismissal for default only qgainst the 
plaintiff who failed or refused to attend, not against 
the plaintiffs who appeared. Peosctnno Coomab 
Shaha t>. GooEoo Pebshad Koe . 1 W, B., 25 

Binode Eam Sbin d, BEOHaio Moeeb Debia 

p, W. B., 108 

4. Claim barred by limit- 

ation — Defendant not appearing. — S. 170, Act 
VIIl of 1859, was not intended to empower a Court 
to dea'ee a claim which on the face of it is barred by 
limitation, simply because the defendants had been 


CIVIL PBOCEDUEB CODE, ACT XIV 

OB 1882 (ACT X GP 1877)-con«inued." 
summoned and did not appear. Dooeoa Ddtt Sinoh 
C. KAMKA SOOKEDi GiBEEDHABEE SiN&H Vi 

Kalika Sooeel . i ; 7 W. B., 48 

5. iloa-attendance of 

witness. — The discretion which a Court had, under 
s. 170 of Act VIIl of 1859, of passing judgment 
against a party for non-compliance with the Court’s 
order to attend and give evidence or produce docu- 
ments in aisuit was not confined to cases where the 
pai'ty summoning him could not prove his case 
otherwise than by the evidence of such other party, 
or where the fact to be proved was solely and 
exclusively within the knowledge of such other 
party. Kashinath Shaha r. Dwaekanath Sie- 


KAB . . 8 B, L. E., 216 : 17 TV. R., 660 

ISHAN Cbandea Ghose V , Haeish Chandba 

H K U W V 'O t? 

[9 B. L, E„ 218 note : 12 "W. E., 368 
6. In a suit for contri- 


butiou in respect of Government revenue, the defen- 
dants, co-sharers, were, on tne application of the 
plaintiff, ordered to attend to give evidence, but 
they failed to appear. The Principal Sudder 
Ameen thereupon dismissed the suit on the ground 
that, as the plaintiff’s case had not been established, 
ho was not entitled to a decree simply by reason of 
the defendants’ failure to enter appearance. Eeld 
the suit should not have been dismissed. In a case 
where a party summoned to attend as a witness 
refuses to attend and give evidence, and the party 
who requires the evidence is unable to make out his, 
case without it, bis suit should not be dismissed for 
want of proof, when the points on which he fails 
depend upon matters of fact which may reasonably 
be presumed to be peculiarly in the knowledge of the 
defoulting parties, as for instance in the present case, 
the extent of their own shares, and the amount they 
had paid on account of revenue. Hesiangini Dasi 
V. Eaaihidhi Khndh 

[1 B. L. E., S. H., 10 : 10 VT. B.. 158 

7. Default of defendant 

to attend — Examination of parties to the suit. 
— "When a plaintiff alleges that the defendant has 
a personal knowledge of the matters in dispute and 
the defendant denies that he has such ^knowledge, 
the Court, before exercising the discretion of 
decreeing the suit as upon default, should be satisfied 
on evidence as to the existence of such knowledge on 
the part of the defendant. Laith Nabain Deo r. 
Bobakee Chowdhet . . W. E., 1864, 24 

8. Dismissal of suit on 

plaintift’s non-appearance when summoned 
as witness by defendant,— A Court is not 
bound to dismiss a case ou account of the non-appear- 
ance of a plaintiff summoned by the defendant to 
attend as a witness, when the defendant did not 
p'etition for attachment or other legal process to be 
made by the Court to compel the plaintiff’s appear- 
ance. Bustee Naeain Rot v. Shaii Soondeb 
Khndee . . . 2 W. B., Act X, 48 
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CIVIL PROCEDUKE CODE, ACT XIV 
OF 1882 (ACT X OP 1877)-eo»?»n«erf. 

to rent 
roee^re in 

■ . . jEaitOBrH 

. ^ 

SooPTJN KiiiS II. Hobo Pebshad Patjl 

[4 W. a.. Act X, BO 
- Also B. 16C. SOOPtTM KHAV V, IlDBO Pbkbhad 
PAOi . . . 4 W. a. Act X. BO 

10. Pallure of defendant 


merits. OoPAL ^OSB «. IvAXEE^iATn Moo* 

EEBJEE 6 W. a, 89 

RAJcnrirsBB Ohose r. Eotlash Cuumpeb 

Babebjeb ... 0 W. B„ Act X, 86 

IL Wilful default.— The 

strugcot proTisloDi of s. 170, Act VlII of 1859, 
ought to be applied oul/ in the case of contunmlous 
litigants. Data HTBStrsuAn Price n Ooi>oy 
CzA2n> Ft«B . . , . 6 W. B., 247 

TiEAEOOs Lau MtssES r. CaoicouoYZB Dadeb 
0.6 W. B., 253 

But not to plalntiiTs on whoso port there Is no 
proof of cognisanoo cf the issue of a ccmnmsion for 
tlielz examinatiou, or uo proof of uilfui dcfenlt. 
Data IltniBtrzuAK Pedb «. Oonov CnANn Pens 
[6 W. a, 247 


Katakak Veskaiia i’. finuPAMii Fepda Mni.- 
tASAPPAH Had., 143 
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CIVIL PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OP lQn)-^onUnued. 
defcodat^ as in default. Pcditae Vasubavan 
Naububbifab e. Kayaea Koviiagatua Vaiia 
Baby . . • 4 Mad., 231 


) 


fault or refusal with rrfeicuce to tlio rules of cvi- 
^nce, and to bear what eMdeuce the defaulting 
party adduces before imposiug upon him the penalty 
o£ default. MAac>:usB AuiBOOUA r Dussrail 
Shaikh 24 W. E , 314 


favourable circumstanee, but the Couit will not 
alwaja be disposed to attach to it such weight as to 
regaid it as justifying a decree in the plaiutill’s 
favour. Boop Nasads Misseb s Kashee Rah 
Suia TiuBiBAH . . . 2 N. W., 67 

DhaxIiY Mamojibd BrzsnEE r. Nobin Chunbeb 
Boy Chowbhby . . .15 W. a, 269 


digest of cases. 


[8 W. a, 84 




A c*E 

10- ^5SS^?t “®''*S»“° 

vtdettce ia tlie ^®^®''^so03B^O‘ fl., ^4^ ’ 

fXSJi .%00 tTiat 

aO- {Ve-e^fl?^VSeua5v^'^’ tl^r, offerei 


of couvt W 

a4. ®^’^ttot so 

aVloixO-0’\^ietx«’X v^sottaalS inter* 

“'”f^‘‘'“\S*” " * s 

9tant^'^?, cUrta. ^'^Uence’xo'^;^. T)EB- ^.:B.,40 
, Vw iarvo^® c-cs d. u _ -parox , 
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CrVIL PBOC3BDDKE3 CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— eoA^tnuei. 
tlie order before tbe penal provisions are apjdied. 
Raj CnooEns Ddswaoti v. Bcsjkst Tbwaebs 

[80 W. B.. 166 

See OBSOt Cbttbh Uooeebjeb v. Peabbb 

82 W. B, 270 

s. 179. 

See BionT TO BEGIS 7 O. L. R., 274 
[9 C. I- B, 1 
I. D, R., 8 Bom , 287 
I. li. B. 8 AU . 61 
I. Ii. B, 12 Bom,, 464 


See JCDOB— POWEB OT JuBOe. 

p. Ii. R,, 8 AIL, 36, 676 


The new Suhordm&te Judge tooCup the case fromUte 
point at nbich it had been left b; LU predecessor. 


ClVUi PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)-eo»ftn«eef. 

See SHTEBrsiBNiENCB OP Hian Coubt — 
ClTUi P60CBDUBB CODE, S 622. 

[I. Ii. R., 2 AU., 270 
I. L. B, 7 AIL, 411, 876, 876 
D D. B, 8 All , 619 
I. L. B, 10 Mad., 61 
1. D. B, 10 Mad., 424 


B. 809 (XXni of 1801, B. 10). 

See Class dndeb Ihibbbst, Ouissiojt to 
S nCDLAIB FOB, BIO. 

[1 D. R., 3 Mad., 125 
I. L.R.,12Cal&, 669 


— B. 810 (1869, B. 194). 

See Dsceek — Altebatiok ob Auemdmeni 
0? Dbcbes . ■ 2 Hay, 68, 85 

[4 Bom., A. C., 77 
I. L. B., 2 All. 129, 320, 649 
IL L. R., 7 Mad,, 152 
I. L. B., U Calc., 143 
I.L.B.,14 Calc., 318 
See ItItSBEST. OUISBIO^ TO STiFirxirs 
fob, etc.— Cobtbacts 1 Agra, 270 

[I. L. B , 8 Bom., 202 
1. 1>. B., 4 Bom., 86 


See LiurriTToy Act, 1877, AST. 179— 
OSSSB FOaPlIUEBT AT BPSOlrns DATS% 


t. D. B., 14 Calc.. 348 


and that in neglecting to take this eonrse, and in 
deciding the case upon matenals which were never 
before him, his aetbn was illegal, and the judgment 
and decree were nullities. JaqbaxDas v.Kabaih 
LiL ... . I. L. B,, 7 AIL, 857 

8 . 200 . 

See Appeal — Ohdesb. 

Ct L. B, 0 Calc., 23 
I. B B., 7 AIL, 278, 411, 600 
IBB, 21 AIL. 314 

See Cases ttitdeb Decbbe — AltebAtioii 
OB Aubndmbni op Decbbe. 

See Luiitatiok Act, 1877, akt. 178. 

,[1. B B, 4 AIL, 23 
LBB, 10 Mad., 61 
A. Ii. B, II Bom., ^4 
, 1. L. R, 9 AIL, 364 
L L. R, 21 Calc., 269 
I.L.B, 17 AIL, 38 


rcserr^ the decree for possession of the land is only 


HoSSEOi V. HCjaESDimiSSA 

^ [1. L. B., 4 Calc,, 629 

See EBisnKAS v. Nilabatoait 

[L L. B., 8 Mad., 187 

b.214. 

See Cases ttbseb Pbe-eupiiox 

8.215A. 

See Appeal- Decbbes. 

[I. D.B., 18 Mad, 73 
2 P 2 
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DIGEST OP CASES. 


( 11C2 ) 


crnii PHOCEDUBE CODE, ACT XIV 
or 1882 (ACT X OP 1877)— 


7 . Sezi'ratiif batted 


[I. L. B., e AIL, 388 
8, — ' Former application 

for execution under Act VIII of 1859.->Aii 
application noder Act Vlll of 1859 for oxvcation of 


8>0U8 of 8. 230 of Act'X of 1877 conudcrcd.* Br- 
haoci ScDEisEiiiii V DASBvrrA Baixt 

[L D. B., 1 MaA. 403 

— ojttnkivg 

off esecuUoa proceedtngt—X’roceditre.—A Acree 
Mas obtained on the 10th July 1858, and applioo- 


orvn. PBOCEDUEE CODE, ACT XIV 
OP 1882 (ACT'X OP 1877)— eonii/wei?. 


hearing. On that day no one was present on behalf 
of the decree-holdcT (whose pleader had died iu tho 


tioD of tho decree Mas not barred by t- 330 of 
the Code of Civil Proccduie. Biswa Sosas Chto- 
9SB GOSSTaUT e. BlSASDA CHOSSBU DtSISOAIt 
Asbjeas Gosstaut . I. L. B., 10 Cain, 418 
lO. - ■ — Tho clausa of 

e, 230 of Act X of 1877, which prohibits a enbsc- 
qnent appUcatien for cxecntion, only applies whirs 
tho previous applicaUoD has been made nnder that 
scetbn, and not where such prerinus appluatun 
liM been toads under Act VIII oi 1659. Absooiosa 
Dnrc V. Dooboa Chubs CnAiTBitoiB 

[I. L. B., 8 Calc., 604 ; 8 a I.. Ih. 23 

U. PxecHtisM of do 

£ 


12. Former application for 

execution under Act X of 1877— Execution of 
decree— Tu-elxe gtorif old decree — StatvUe, Con- 
tlrvction of— General icorif * — RetroepecUve effect. 
— ^Tho bolder of a decree bearing date the 15th June 
1872 applied for execution thereof on the 9th Fob- 


a Umitcd meaning can only be given to general words 
m a statute where the statute itself justifies such 
hmitatinn, the Words “any decree” in tho proviso to 
8. 230 of the Civil Procedure. Coda must not bo 
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CIVIli PHOCEDUKE CODE, ACT XIV 
OE 1882 (ACT X OE 1877)~co»ti»i,ed. 

coustrued as couflucd to sucli decrees as would bo 
barred ou the date of tbo Codo coming iato force, 
iuasmucb as iio reason for so restricting tbo meaning 
of those words can bo found in the Codo or is sug- 
gested by Iho legislativo policy upon which clauses 
such as tbo proviso in question arc based. This policy 
is to prevent a sudden disturbance of existing rights 
in conscqucnco of now legislation ; but it is beyond 
its object and scope to revive rights or remedies 
which have already expired before the new Act comes 
into operation, and although the Legislature may 
revive such rights or remedies, it can oidy do so by 
express words to that effect. Jokitd Easi v. It Ait 
Dis .... a AIL, 419 

13. — “Docreo for payment 

ofmouoy” — Decree /or sale 0 / hypothecated 
property in a suit on a mortyaye. — decree for 
sale of hypothecated property mado in a suit for siilo 
upon a mortgage bond is not a “decree for the 
payment of money " within the lucauiug of s. 230 of 
Act XIV of 1882. Dateh Chand v. Muhammad 
Buhhsh, I. L. li., 16 All; 239, distinguished. 
EAii CuAiUN Bitaqat V. Shkobakat Eai 

[L L. R., 16 AU., 418 

14. ^ Decree for sale 

of hypothecated property, which also made the 
defendant personally liahle in case of insufficiency 
— Mortyaye decree. — A decree, which directs the 
realization of the decretal amount from the hypothe- 
cated property, and, if insullicicnt, makes the defen- 
dant remain personally liable, is a mortgage decree and 
nob a “ decree for the payment of money ” within the 
meaning of a. 230 of the Codo of Civil Procedure. 
Dam Charan Bhayat v. Sheoharat Bat, I. L. if., 
16 All; 41S, followed. Mart v. Tara Brasanua 
Mukherjee, I. L. if,, 11 Calc., 718, distiuguishod. 
Joyemaya Dasi v. Tkackomoni Dasi, I. L. if., 
24 Calc., 473, referred to. Pazii. Howladau v. 
Kbishna Buhduoo Eor . X L. R, 26 Cala, 580 

[2 C, W, N; 118 

15. — Decree for sale 

of mortyayed properly makiny the defendant 
personally liahle in case of insufficiency — Mortyaye 
decree — Limitation Act (MV of 1S79J, sch. II, 
art. 179, cl. 4 — Step in aid of execution — Applica- 
tion for time — Application to review the order strik- 
iuy off the execution case and to restore it to file . — 

A decree which directs the realization of the decretal 
amount by sale, in the first instance, of the mort- 
gaged properties, and afterwards from the persons 
and other properties of the defendants, is a mortgage 
decree, and not “ a decree for the payment of money ” 
within the meaning of s, 230 of the Civil Procedure 
Code. Bam Charan Bhayat v. Sheoharat Bai, 
I. L. B; 16 All; 418, aud Fazil Mowladar v. 
Krishna Bhundoo Boy, I. L. if., 25 Calc., 580, 
referred to and followed. Kommaohi Kather v. 
Fakker, I. L. if., 20 Mad., 107, dissented from. 
Fakeer Buksh v. Chutterdharee Chowdhry, 14 W. 
if., 209 : 12 B. L, if., 315 note, aud Purmessuree 
Dossee v. Kahin Chunder Tarun, 24 TV. B., 305, 
distinguished. Kabtiok Nath Pandev a. J uaaBS- 
SATH Rah Mabwabi . I. X. B., 27 Calc., 285 


CIVIL PBOOEDUBB 
OE 1882 (ACT X OE 


CODE, ACT XIV 
1877) —continued. 


16. — : Mypotheeation 

decree— Construction of document,— A decree was 
passed on the 6th March 1884, based on a compromise 
between the parties. The decree was for the payment 
of certain sums of money by instalments, .and further 
went on to declare that “The property in tbo bond 
remains hypothecated as before. The defendant have 
no power to transfer it. If any other person brings 
to sale tbo bypotboe.atDd propei-ty iu satisfaction 
of the debt duo by the defendants, the plaintiff shall 
have power to take out execution of the decree 
without waiting for the instalments, and to cause the 
hypothecated property to be sold by auction." Meld 
that this was not a simple decree for the payment of 
money such as would come within the purview of 
8. 230 of the Code of Civil Procedure. Janki 
Prasad y. Baldco Narain, I. L. B., 3 All., 216, 
distinguished. Chandra Math Dey v. Burroda 
Shooudury Ohose, I. L. B., 22 Calc., 813, and 
Lai Behary Singh v. Mahibur Bahman, I. L, B., 
26 Calc., 166, referred to. PahaIiWan Sisaix 
f. Naeaib Da3 . .XL. E., 22 AIL, 401 


17. — — Due diligence in execu- 

tion — Fxecuiion of decree — Limitation . — 'The con- 
cluding clause of s. 230 of Act X of 1877 refers to the 
question of limitation, not that of due diligence, 
'Where, therefore, the decree-holder had not ou the 
last preceding application under s, 230 of Act X 
of 1877 used duo diligence to procure complete satisfac- 
tion of the decree, and Act X of 1877 Iwd not been in 
force three years , — Meld that the provisions of tlio 
third clause of s. 230 of Act X of 1877 were appli- 
cable to a subsequent application under that section, 
SouAH Lai v. Kabih Baeush 

CXL.E.,2An.,281 

18. Application for execu- 

tion not made under the Civil Procedtire 
Code, 1882 — Decree — Application for execution 
— Limitation . — On the 1st June 1880, several de- 
cree-holders applied to the Subordinate Civil Court of 
Pamcr for execution of tUeir decrees. They had 
taken out execution several times previously, the 
date of their last preceding applications being 1st 
June 1877. The Subordinate Judge was of opinion 
that the applications were barred under the last clause 
of 8. 230 of the Civil Procedure Code, Act X of 1877. 
On his referring the cases to the High Court , — Meld 
that the applications were not barred, insmuch as 
the previous applications for execution had not been 
made under s. 230 of Act X of 1877, that Act not 
being then in force. Ahakdeat Chihhji v. Tsakab 
Chahd , . , XL. B., 5 Bom., 245 


19. • On the 3rd June 

1879, an application was made for execution of a 
decree passed in 1836, and upon that application 
certain property was attached. On the 23rd October 
following, the proceedings were struck off, an order, 
however, being made at the same time that the at- 
tachment should continue. On the 31st December 

1880, the decree-holder applied that the property 
under attachment should be sold. The last preced- 
ing application for execution previous to the 3rd 
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C IVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— conhnuerf. 
June 1879 was loade on tbe gth August 1877. It 
was objected that the proceedings upon the appli. 
cations of tbe 3l8t December 1880 and 3rd Jun«ie?9 
were barred under s. 230 of the Code of Cwil Frcce- 
.1 .«o T7-„? j ♦'hfit tViPfip uroopedinffs were not bsired. 


CIVIL PROC5EDURB CODE, ACT XIV 
OP 1882 (ACT- X OP I877)-co»t.»»i<ed. 


24. — ' — ' — — Fainh^ of ti« 

Act — dfotntn^ of tit rxpretiwn “granted" •« 
$. 230.— Under s. 280 of Act X of 1877, an apphta- 


[L L. R., 18 All , 48 


for execution uoder e. 230 of Act X of *1877 is 
Hot "granted,” a subsegucot regular agd Lrmal 
appUcatWn under the tame tection ma}’ he allowed tf 
iQede within time Drwajr Aci r. Sobobibau 
Daick L L. R., 8 Calc.. 287 : 10 C. L. R , ill 

26. J/e««,«^ tf 


f... 1 ,.v« 



f'lr eTerution Tunat be treated sehaeing been eraoted 


V. ApPASiMi Attab . L.B., 8 Mai, 172 

23. — , - — Traneft r cf 

aecree—-Diie diligence . — The transferee of a decree 
applied, while an application by the ongmal holds 


an arrangement had been (Sected, under 'which a 
ceiiMn Bum had been paid by one of the said repre* 
aentativcs in satisfaction of the cl aim against him, 
and (hat the other had agreed to pay tbe balance by 
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ClVIli PROCEDURE CODE, ACT 5£1V 
OP 1882 (ACT X OP 1877)— 
l^aiTcd Ly liuiUatioii. Pep PuiHSEP, Under 
230 of the Civil Procedure Code, it uaa intended 
by the Legislature tliat a decree-tolder sceLiog to 


COOEO T. Yttsoop Kban 

ID D. R., 7 Calc., 658 i 8 O. D. R, 334 
■ 32 , Zteeret—Sxefn- 


ti-at the decree vraa not barred, and allowed csecQ‘> 
tiuo to }86ue. On apl'cal by the judgmenWchtor 
■to the Higl' Court,— iZeid that the appiicatioft for 


Code (Act XIV of 168S). ^loiioirAVD «. Ksisn- 
sxnix QAKiisa , . D L. R-» 11 Eoiii.> 6S4 


»as timC'harred under a. 230 of the CMo cif Ciri) 
Prucedurc. Paiitilijia r Muse Esabi 

[1. X.. R. 11 Ittad., 132 

34. — — Finality of order made 

to execution proceedings— Peoree pavalle lit 


D^in applied for execution of the decree, upm the 
AAme gruuuds aa those upon vrhiih the prevaons 


CIVUi PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877) — conttnueif. 
application irag based. Rutico iras issued and served. 


- • . I • d 

hy a 230 of the Civil Procedure Code, inasmuch 
as no iiutalmeats liad been paid, and even if they 
had bten paid, they cimld not be iccngrnzcd, not 
having Wen certified. Sel^ that the proper time 
from which to reckon the linutatiun of tweivo years 


[U C. I*. R., 17 

38. ' Order directing pay- 

ment of money atacertem date— Secree pov* 


certain date, which Would give a frevh period of 
liniitati'm under s. 230 (b) of the Civil Procedure 
Code. Bai, Chakd v. KAanPXATU Das 

^ L. B. 4 AH., 155 


Stji that this order did not amount to one directing 
payncut oCmoncy to he made at a certain date vviiLiii 
the mcaniug of s 230, cl. (b), of the Civil Procedure 
CSode* Bal Chan'i v. Raqhunaih Das, I, L. R 
Jlh, 155, followed, JoaoBtunmoo Das v Hoot 
Bawoot . . . Z. L, R, 13 Cala, 13 

38 . Obstruction to execu- 

tion of decree— Fraud. — The respondent, as plain- 
tiff >Q a small cause suit m 1SC7, obtained a decree 
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CIVIL PROCEDUEE CODE, ACT XIV 

OE 1882 (ACT X OE 1877)— continued. 
against tlie husband of the petitioner, since deceased. 
The decree was kept alive till 13th December 1876, 
when the decree-holder brought a suit to set aside 
certain alienations made by the judgment-debtor 
and alleged to be fictitious and fraudulent. Having 
succeeded in the suit and in rendering the property 
alienated available for attachment under his decree, 
the respondent again applied for execution in 1879, 
but not against the property fictitiously alienated. 
Lastly, the respondent applied on September 28th, 
1880 — more than twelve years after decree — for ex- 
ecution against certain immoveable property of the 
judgment-debtor, other than the property fictitiously 
alienated, in the petitioner’s possession. Held that, 
having regard to the fraud of the judgment-debtor, 
the application was not barred by s. 230 of the Code 
of Civil 1 Procedure. Visaiatohi Ammai v. Siva- 
SANKAEA Takbe . . I. L. R., 4 lAad., 292 

39. Evading service of war- 

rants — Staying execution — Fraud. — A judgment- 
debtor, who, though able to pay his judgment-debt, 
dishonestly evades payment for more than twelve 
years by eluding service of warrants and making 
applications to the Court (which had the effect for 
the time of staying execution), lis guilty of fraud 
within the meaning of s. 230 of the Code of Civil 
Procedure. Pattakaea Ankajxaeai Goundait v . 
Kangasami Chexii . I. L. R., 6 Mad., 365 

40. — Decree, Preven- 

tion of execution of, hy fraud. — A judgment-debtor, 
on seeing the Court’s bailiff approach his house to 
attach his property, left the verandah, went inside the 
house, chained the door, and refused to open it when 
called on to do so by the bailiff. Held that the con- 
duct of the judgment-debtor amounted to a prevention, 
by fraud, of the execution of the decree within the 
meaning of s. 230 of the Civil Procedure Code, 1882. 
Bhagu Jetha V. MaiiEk Bawasahbb 

[I. L. R., 9 Bom., 318 

41. Fxecution of 

decree prevented iy “fraud or force” of judyment- 
debtor — Period of limitation. — Where a judgment-’ 
debtor, knowing that a warrant of attachment had been 
issued against his moveable property, locked up his 
house and so prevented the moveable property therein 
from being attached, — LTeZrf that his action amounted 
to “ fraud ” w.thin the meaning of s. 230 of the 
Code of Civil Procedure. In order to obtain the 
benefit of the proviso in that section, it is not neces- 
sary that a judgment-creditor should prove that the 
fraud of the judgment-debtor continued so as to pre- 
vent execution of the decree at any time. “Praud” 
pr “force” on the part of a judgment-debtor gives a 
new starting point for the period of limitation, and 
an application for the execution of a decree may be 
gi’anted at any time within twelve years after the 
date on which a judgment-debtor has by “fraud” 
or “ force ” prevented execution of a decree. 
Venkayya u. Eaghava CnAEuv 

[L L. R., 22 Mad., 230 


CIVIL PROCEDURE CODE, ACT^ XTV 

OE 1882 (ACT X OE 1877) — continued. 
s. 232 (1859, s. 208); 

See Executiox of Deceee — Execution' 

BY ANB AGAINST EbPEESENTATIVES. 

p. L. R., 2 Calc., 327 
I. L. B., 3 Calc., 371 
20 W. E., 51 
I. L. R., 15 Calc., 371 

See Teansebe of Peofeety Act, s. 131. 

[L L. E., 24 Bom., 502 

1 . Assignment of decree. — 

S. 208, Act VIII of 1859, put a party, to whom a 
decree is transferred, into the position of the original 
decree-holder, and entitled him to have the decree 
executed, as if application were made by the original 
decree-holder. Shamanunb Suema v. Shumbhoo 
Chunbee Dass . . . .7 "W. R., 205 

2. Certificate, Neces- 

sity of. — ^Hnder s. 208, Act VIII of 1859, it was 
not essential that a certificate should in every in- 
stance be obtained by a representative before he can 
be allowed to apply for execution. Gopal Singh Deb 
V. Gopaechunbee Chuckeebutty 7 W. R., 393 

3. Power of Court 

to which decree has been transmitted. — The assignee 
of a decree should apply to the Conrt which passed 
the decree, and not to the Court to which the decree 
had been forwarded under s. 285, Act VIII of 1859, 
for execution, for the purpose of being substituted iii 
the place of the original decree-holder. The word 
“Court” in s. 208, Act VIII of 1859, did not 
include the Court to which a decree has been 
transferred for execution. Sheo Naeayan Sing i>. 
Haebans Lab . 5 B. L. R., 497 : 14 W. R., 65 

4. Fight of assignee . — ■ 

-A person claiming to be the assignee of a decree 
should apply for recognition of his title to the Court 
which pronounced the decree, and for leave under 
8. 208 of the Civil Procedure Code to have his 
name substituted in lieu of that of the plaintiff. Is- 
aiAIB TABAB Ahubb Baeuoha V. Kassaji tabad 
Azam Dupli .... 9 Bom., 46 

Peauji Eustamji V. Eatansha Pestanji 

[9 Bom., 49 

BaBEISHOON V. MAHOMEB TAZAM filUEE 

[4 TT. W., 90 

Kadie Buksh V, Eeahi Buksh 

[I. L. R„ 2 AIL, 283 

See Amae Chunbea Baneejeb v. Gubu 
Pkosunno aiUKEBJEE . I. L. R., 27 Gale., 488 

5. Appeal — Assignee 

of decree. — Under 's. 11, Act XXIII of 1861, no 
oppeal lay from an order passed under s. 203, Act 
VIII of 1859, substituting the assignee of a decree in 
place of the original decree-holder. Mbqh NaeayAn 
Singh v. Badha Peasad Singh 

[4 B. L. R., A. O., 200: 13 TV. R., 224 

See contra, Peamji Eustamj! v. Eatansha 
Pestanji 9 Bom., 49 
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CIVIL PROCEDITRE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)-^on<t«««l. 

8. BfSht ofwtgnte . — 

Where 5 obtained a decree for poBS€B«ion agunat 
D P, the person in posaCBsion, and BubseqaeViUy in n 
suit brought by J P cUuning the property agwst 
S, a decree vras passed in the terins of a compro- 
mise, whereby 8 consented that J P ahonid exe- 
cute his decree, — Held that J P was cnUtled, 
under s. 208, Civil Procedure Code, to mover 
possession iQ execution of <S’b decree from D P, 
although D P Lad not been made a party to the 
second suit. Daosaa Fsbshad BiiiQQ v. Lalla. 
JcaacBHAia fsbbhas 

(1 N. W., 34 ; Ed. 1073, 31 

7. — Crosi-tfeerees. — 

IVhcre a party who assigned ever a decree was liable 


to assign tbe decree to a third party. Jodoohatb 
UoT f. Bam BcKan CaTOUSOEE . 8 "W. X, 202 


CIVIL PROOEDDUB CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— conJtBued, 


[L L. Ks, 17 Calc., 341 


14. . . - — - ■ - Hxeeutton qfde- 

tree by att\gwe of deeret’holdei- — Hxeeutton of 


Is given to it by t. 208, which only applies to cases 
where the transferee can and dees come forward to 
claim execution for hiuaelf, instead of the original 
decree-holder. BaiEux CaatoizB Bor r. NAznt 
Alt KiUB . , . . 10 W. It, 354 

9. - — — Pscoyntfton of 

tranter Ig CoKrf.— A party to a suit can enforce 
nnv (lerTcr be mav rtt as a matter of riehts but an 


• ■ ' • ■ ■ _ * a* t 

Pcsoo Dm V. KOBiH CnuimsB Bose" 

(15 W. Jl., 283 

10. SiySf of aenynte 

to execute tt — O«n>si>o» to make formal apptt^ 


ecutiou, such omis'ion being mcrtly an «rt>r of 
procedure, and not an error affecting the merits of 
the case. DwAs Biusn StnsAB t Patie Jah 

[L L. B.. 26 Calc., 250 

11. ' • ' — - PutvAaeert of 

tbare i» decree —Quare — Can the purchasers of a 
share in a decree be added upon tbe record under 
Act VIII of 1859, s 203, as co-dccrcc-holders f 
SEExATxn Rot v. An lIoasEis . 24 W, B., 11 

12. ' — ■ - — — — Tramftr of 

_port«oi» of decree — SxecvUon of decree By tran*- 
feret of porixan of decree. — No legislative proliih- 
tiou exists to the transfer of a pcrtiou of a decree; 


to be sobject to the decree, in tbe event' of default 
• • I • I ■ I 

‘ i'* ,1 



mailing default in paying the amoant due under tho 
decree, to proceed against the share of tbe mehsl still 
in their bands ; and, further, that if by reason of it 


the decree, that e<)uity must be enforced by an in* 
dependeut suit. Naeeb Chuitoeb MminuL r. 
DAiuirro Nath Bdt . . 4 C. L. B., 168 

15. - - - — — . ■ — HxicuUon of 

mortgage decree By oesiynee— Sepora^e euif.— By 
u de^ dated 2ad July 1870, ^mortgaged properties 
Nos. 1 and 2 to .d, and subsciiaently by separate 
deeds lie again tnurtgaged tbe same properties re- 
spectlvely to B and C C afterwards purchased 1’’8 
equity of redemption m property No. 2, and on tho 
lEth November 1880 J. obtained a mortgage decree 
against F, which he sold to B, who now sought to 
execute it. O was merely benamidar for B. Held 
that, on B consenting to allow property No. 2 to be 
first sold free of all incumbranceB. it was necessary 
£» B to proceed by regular suit. I’akoob All 
CaowsEBT r. Bam Doolal . 13 C. L. B., 272 
18. ■ ■ ■ - ' . — Apphcaltoa of 

iratuferee of decree for extcuUoa dt*aUov.'ed~- 
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CIVIL PUOCKDUJli; COBH, ACT XIV 

OF laao <ACT X of iiivv) 

Ay i ir\'c /.Vi'/.Jr* 

\it\ ry ■/ft j-.v. - 'r'.K' tr.iiilfi v> <’ ‘.f ii ilt.ft.' r 
n»j J -Utiiu' Iliij) tJi,' a!i 

<Mli n i;!u!ir «. U,'- cf SK.- (.’nil c >U‘ Itv 

aU'iAul !!i l!; ' tli. fi Till' WAi 

vmI !iy th.' '- !• r '.a* rv'j\v*.i-I. 

an-! t!',.' C.yrt rvfijtnl !;..> *> n r<.;-.i!ir 

.i'.iU. ^Ail.r ; -.'i . i . j }ji*i?n ! k iKy, 

!;■■ rt'.'.i’.aliil .» » Ui (• f s!i.< i.i-.itijy d Ci-- 
IsiiiiJl til '>.>» iii'.iitnt iV« tt'v.i.r tic' 

(.It. .1 l.t i.iui. Jlr!.! t!." i'i-it.ittiT, tic: 1.. : S.r 
<•( tlic .i.itic iiy .v.ii^iiai, .•..aiT < aly fi.tiv.r «!•/,- 
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Cc.irt 'jiAi-h riliii, i! t:. ' u-ijij.ti. ,vti ;> (■ t 

l iM '.itl. a r.firr.tl IJut t.j a t.„‘-.sUr « at. liiU ?• li. ( 
iiiiftlil [.j.ijs rly in. K'iv.ii in {!,..■ j.f. «. at iVr 

J; tint the a'lil 

auti'ti &.» ttu- jT.i.i,; [iIutitiiT tiiVif tiiiiiii.; l».ii rC' 
c. ]itv.l ■.;> till' t.v.nt ai !i tii. r >.f tii.- <i. > f..-. ttu- <{-•:. f 
li- it' wUicii «.rv iiiijm'.'l ■•( i.y ti..' C.inst vivv;,.tiii.; 

till' liii t.c, at 5 h:-.i.,!i till' .V-i.l the i.t* 

<1. i-t-.r. f i-tia i; *. tic »> iji:. ..ticiH v.itiiiii 

f. titl <<i itic Ci'U I'fiXiiiijrc Cvlc. }>AU 

r, l',u.v.v L4L , . . L L. K., 7 AU., 457 

17, .tfylic.iiv •» /• r 

^xc'ttU^>!i Ay A.''A-Vr i./ i/rcri'f—.tt';. (ii'c* 

li'in i/uuii//ci/ .-.'.‘ui ' J^.r ‘l‘-‘!sr lii-jii if 
riy.’il l'> fa'c.'i.ii’ FiC lirivcA •Hrld th.i!. i.ii.r.' 
ajiiilicati' n iiini.r ». ti.l'J nf tl.c C"!o c( Civil l’f> • 
cAurc l>y a jun ti alU.-in,; liiiiSKtt t> b,: bv-.nliviatly 
I'lititii'l siinl.r a •livnc la ."...''itc V-ivii liivric li.t* 
1)1'. :i rvjxt.il, it :» »tii! <-v:nj I S', tile aj'l'lii'atit 
(lie aji[v.U Ijiii.; frill tiu.if'Iir uint.r », 

(114 ill* iij'litiv.iti u) I'i tifiii^ a n[Mr.itj lUtl f. r a 
(tiviutati .11 tiuil tiv i* the ]i>r' ii viititlv.! t'> vlvciitc 

till' .lien . I. /I’lKi Hf.vSth V, i'.i.nhi I.-.!, /. lt ,.7 

.III., I'lT, aiul lliiluil'i ir ‘Vci'iiJ v. i/'ircyaAiii-f IJ-H 
K'lil-xirhi, 1. /,. A’., /'J f'li/'-’.. lA.t, rvtVrrvil t-.'. aJiJio* 
li.tJ t;i.sc>u r. Aiit.v-cu-jji:.’ Kit.tS' 

LL L. It, 20 AU., C30 

18. — Triunfir in irn'/* 

iiiif - liiyht lo I'jtt. iiiioii !■{ cA'cnv. — Ttif tmii^Si r« c 
Ilf a ilivnu b nut intitli'l to Uavi; .xictitk'ii ;u uf 
riciii tiko tlu' i.riu’iii.il ih crn4i'. liter ; if. hoivcvvr, tlw 
t.''.inaf.r In' l>y ii.>..i 4 iiiiii!it, anil iu wriivny, i. -HtJ 
Ilf tlic CimIo of Civil I'ricvihirc, .\ct XIV t.f ISS-, 
i iutiU'.i tliu lr.iu»ftree t.i ajiply fur, ati'l the Cvurt ti> 
jirocctil to, oxi'i'ulh.ti iu the maiiiur tlivri.m pruviilcA 
J.tViiUJLVI, Utit.tCUitiD r. U.W.UI It.W.UUTI 

[L li. n., 9 Bom., 170 

10. .Usi^uci of d£' 

crec under t/ral assi^innc;i! — liijht to execute 


CIVIL VnOCBDCRB CO OH, ACT XIV 
OF 1802 (ACT X OF 1877) ■—Ciilltuiurij. 

di.-rci: — i'tf.i if ff.sis t riittd iii rreCMffnji-yr'eVri/. 

sn ji,.. ,\ii avi^iitc ft i!..vr<c iliiihr ftil ijr.il ft-u:,;!!- 
iii. lit hu /.„•«, 4Aiii /f at .ill t'l aJ'S'ly ff f viti'iiliuu 
I'f ft th. rve. hut, ii.f riv.i5'it vl.iJ wh'i r.Ailu.i to l.i: an 
•aii.^tu.' ill ( f t.y i.ja rath-li t.f laiv, the Oiiit 

lu» .ft (Iji. fit! ,i| iiiiih r ;;;}o ,,f jj.,. ..f (’iiil 

I't.c.iiirc (.Vit .\JV Ilf lh‘'4). uitiUi'T to ri,<o,;iii.iij 
» al ir i; {. It fc ii ait fti-'k'r.iiJ lif a 

it-lT.'c tlj,).l;. ,J f; f H, ftjud th-' juiLiuiiit* 

‘till’ t* VI ill. .'111. il that lli'i ih.vr.y .'“'Uiiiit t/> ii' isi,* 
I'lilut l.ai| i.ivii i.i.tftha li liy ftiui! auil iiaj, tin r fo.-.', 
-ft l.ulliiy aiul liuMj-ahh- i.f v vi.<-utl' !i. — tfi-ld llwl it 
nftv i ..}cii to ti.v jU'!,;l!uv.t..iii.ti ra to rasiv tiio 
ll. fviiu.' r.f fr.lU.-l Jlj tiii; i.{ l!;« 1 'ftl.Cliti- ii-jir..* 

tmihiaf, TaatAX.v r. Itjii.tuiau 

(I. L. If.. 15 Bom., 007 

20. ... — J’l/iiitdfi'rcc'—J'ijr’ 

rtiJii-i/ itf -fiu !y <rf.!il'.r (_/“ car if ieefr.il Jtt.lj' 

I ri iVu.'.-i’.ifi'.'y i f itieree. (.refuted 

iij K'ul liiiiif (yrci.rc/ fer r'fu‘ 

fij ceemeii-.u ; i;v‘ i.,,.-,..— A il, cue A r 

j .liiil i. it.i liiii-;^ Iv.ii i l.tiiu.,! o4ftii;.; I' .niil 

I t.i v.i.i ill i* iiiilviit.tl aiiJ wa» alioul to 

j'rj.sty ciA »iviiriSy, i:> i.nLr to juvivut i* Uisn; 
r.'ij'i'liv it.il ,iu iiiw hill*, ami nitli a vkvv to vivyutu 
tl.i’ ilivti." ,i 4 aj!.*t if J.a.iiilr, ji!Ut’iift».'lt!a'iIu'ria’, 
,1 ivi’l'hi’I. mull r #. At.# I f tliii (..if** I'f Civil Pri.# 

v. ilutv, f- r h.ivi* to i.iirulc the iltvftO. 'fliii nj>i>!i, 

r.iti 'll «ai fi jivtv.! hy ICcus.lX, J,, ou tliu trruaiiil 
th.ftt till* liivrii' '>..i virt.ihi to tv cfticuUvI Q-^uitiHt £’, 
ftii'l U’.t 34a>!. vt J’> ii'iili f w'h .4*.' I'riii rs anil f. r vvlu ‘.o 
tvialit Ci'.t'tiii vvliui lii' iiifriii^iil tlu* riithl of, asnl 
1 vvaiiie Ihil ii* ill lUiii.iyt a t.i, the I'liiutllT ill tin; .‘.Slit. 
/le!'! m ai'jval Siu* the Imuftt lilily to U: t;.ftituit 
hy i* hy t!'.utra;.^.viti u nanio iuiiicktil tpraisut for 
ri fiiaii'.rt tiftVi' to d £o vierut.’ Ihij ihcri,*'. .(tiu.v 
lU.'iK ft . . L Xi. It., 8 Hud, *185 

21. Join! Jrrne — 

Tr.iiijfer of a t.i'.r.r'f dr.-rrr to Ohit if jrrer.il ri- 

yi...' 7 i.iv«f.:/v'fi rr.— Cirt.iiii j'riiKrty vias umttjra^vii 
hy 'f C'l fi. .Sul'a.iiuiiitty. thii jirojurty vvaa [utr- 
cLvavl iiy C .'ll ft i..ftle lalil iu ciiouth u i-f a tUvriu 
iht.iiiiiil by .1 tiiir.l j'vrtou ayaiii-'t -C ; Ji thiu hruuylit 
a iuit i.:> lii.v m-‘rt'4.i4i •b*-.’al .'ly.'iiu.vl A aiiJ anil 
oMaiiuil a thmc for tin* o ily of thu titrtcagiaj pro- 
jKrtiva, auil alii a JH r.oi.'i.il iln-rcij u;4ai!ij.t A; Jl 
ajsi.nuil iiU ri^liti uiukr tliH ilicrvu to C, who 
ttlijiliiil fur cxiv-wti'iu uiiihr 3. ‘SJ'd of the Coih*. .t 
i,l.jict.,i5 to txiciiti.u jiiuiiiy. rilyij!;^ w> jirov, (i) 
to ». 113-. J/etd that {iruv. (/,) to 3. 232 aiiiilii-s 
i/iily toilcvrcia for uimuy iK'i>..iully ilue by two or 
[Hi re Jura. iH ; anil th.it the iKcrce uht.viiicil hy JJ 
iiitftiuat .1 ami C’ la t hviU4 a jier.T..ual lUv-fvo siiraiiiat 
C' (he h.ftviii;,* bun matle a ilefcuiiiut. otily by 
riiiaoii ihiil he luiil juircliiinal the ujurtyaijcil lirulivrty 
subject t-i till* !iuirt>,ai 4 e lUibt), C as ai.ilsiu '0 of it 

w. ii elitil It'll to lake out CXixniti'Ui. lAll.X UlUliU-J 

lTiuiii.vu 1 *. Hotiow-if . L loE., 11 Calc., 302 

22. — Beti'ial Teiitinry 

Act, s. f'iS f.’ij — Decree for arrears of rent, Assijn- 
uieiit tf — Dxeciitiuii of decree 6y assiynee . — TTie fact 
tkit ix« ttiiiKUiueiit of a iltcreo for arrctira of rent 
wai u).*vJe b'.fore the TTuuuey Act will uot-prottet 
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CIVIL -PEOCEDTJEE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— 
from tbe provisions of s 145 (A) aa assignee whe 
proceeds to execution afterwards; hut ezecutinn 
cannot be refused wlicrc> before that Act came into 
operation, the sssignmeut had been rect^ized by a 
Court of execution under s. 232 of the ChvU Fro* 
cednre Code. Konisn CnuiroBB Rot t. Jodo 
Nath Rot . . . L L. E., 14 Calc., 380 

23. — — £’jvc*t/toit of a 

decree oj the Agent for -Sardari — Sightt of front- 
feree ^ a decree, — A in IS39 obtaini>d a decree 
against S, a saidar, in the Court of tbe Agoit for 
bvardars. The decree was executed in the Agent’s 
Court until S'e death in 1&G8. R’s status as a aardar 
iiuder the exclusii e inusdlction of the Agait did not 
descend to his sons, and the decree was tranifcTred to 
the Court of the First Class Subordinate Judge at 


I ' ' ' ' A 

' ■ ■ I ' *4 mT. -.t ' » . 

Procedure Code.. SelA, levcrsiug the order of the 


< I < • • i’ . . . * • „ • 

by the transfer the rights of the transferor. Visonu 
Sasbasau Xauassab c. EBtsnriABio M'ax.bab 

[I.L.E, UBoai.,153 

24. - ' — Certifieaieofod- 

ttunUtmtion vnder Uombay Jte^ulation VJII- of 
1827, I. 7— ‘Holder of tttoh ceiktfieafe— Right 1o 


of the Civil Procedure Code, aud is competent to 
apply for execution of such a decree. EnAaPEBAT 
Ratajibatc. GABEsn Shabibi 

[I, L. E., 11 Bom., 368 
- 25. Trantfer of decree 


nozsiuT' . 'l i.. eTiTbo^,'^ 

23. 1 Attignee of 

decree, JSxecuttoa Ig — Execution bg aistgnee — 
Cross-decreet—Eiscretioiiarg poicer of Court under 


CrVtL PEOCEDTJEE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)-co»«B«ed. 


27. Transfer of decree 

ty o^ratvm of lav; — Representative of original 
decree-holder — Civil Procedure Code (Act SIV of 


L as mano^er of certain landed property belonging 
to the Hadh^ Bhatfia caste, and known a« Mahsjan 
Wadi, to recover certain bang made by them ns eze* 


i ■' J- . I , . I 



appeal against the order of the Judge in chambers 
FetuBU^ executbn. PtnuuirAiipAB JiwakpAs r. 
Vauabdas Wapxjx . I. Ij, E., 11 Bom., 506 
28. ■ — — Transfer of decree 

— Bepretentatiiee of «nter«edia<« transferee — 
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CrVIlj FBOCBDTTKB CODE, ACT XIV 
or 1882 (ACT X or 1877)— 
case came under bs. 210 and 211. AJIsebtJIWISsA 
. Khaioos V. MoznrrEE Uosseik Chowdhbt 

[12 B. L. B., 65 

Mahomed Mozubtee IIoesEiH Chotohbt ^ 
_ AMEEBttOTlBSA Khatoon . • 20 W. E., 280 

2. — ■ "Where, during pro* 

ccedings in execution of a decree, the judgaowit- 
debtor dies, the transferee of his property should be 


QQ . IQ 1Q9 

3 ^ - - Hxeevtioa of de* 

^eret vatsed agaimt dtetatti When a de- 

cree ^8 been paEai.d against a deceased person, exe- 
cution of Buch decree cannot be had under the Civil 
Procedure Code against hiB legal representative. Ijr 
THS MATIEB OE IHB PETITION OP GibBNDBOMATB 

.Tagobk . • • 14 B. Ifc E-, 33A not© 

S. C. Gieehibosaih Tagobe e. Hobokato Rot 
[10 W. R, 465 

4. PfOptrlg of if 


that •cction.'* RAM^tjnAKD CnttotEEBtiTTT t. 
Mabbbb l^ABAts Rot . . 1 C. Is. R, 358 



BIAS t. Aewab Attakoab . L Xh R, 3 MacL, 42 

6. — — Decree agaiuef 

Xamavan—TarKad properig in handr of rwewwor# 
— Share of deceaied father of joint familg~-.A*eet$. 
~-In a suit by tbe trustees to i:$moTe the defendant 


difcndant’a successor uas not assets of tbe deceased 
in tbe bands of bis successor liable to satisfy the 
creo under i. 231 of the Code of Civil Procedure, 


erVUi PROCEDDRE CODE, ACT XIV 
Or 1882 (ACT X or 1877}— conitnaed. 
1877. The share of a deceased father in an vndivi* 
ded Hindu family passes by survivorslup to the sons, 
and Is not assets In their hands to satisfy a decree 
against the father nndcr b. 234 of the Code of Ciril 
Procedure, 1877. Rati Vaema r. Koman 

[I. li. R, 6 Alad., 223 

7. — Decree ohtaxned 

against father executed against Ats sons as his re* 
preseutatiees — In an nndivlded Hindu family, al* 
tiiottgb the interests of tbo sons in the ancestral eetate 
ere liable to satisfy tbe father’s debt, the holder of a 
money-decree against the father who has not attached 


Civil Procedure, 1S77. Zammdar of Sivagtn v. 
Altcar Agyangar, !■ L, R., 3 Mad; 43, followed. 
Uanhmaeiha V. Hasumatta 

[I. Il R, 6 Alad., 232 

8. Decree for main* 


tbe assets of the deceased taken by them, bnt such 
assets do not include tbe share of tbe father in the 
family property. Kasfaxambal «. Scbbattait 

[I.L.R.5Mad., 284 

8. ~ LiaJtihig tf eon 

for father^e deW— Decree against tamindari dtroe* 


being paid in a certain way. After tbe death of 
the xamindar, execution proceedings Were taken 
against bis son to obtain a sale of the said land. 
Seld that the decree cxmld be excuted against; the 
BOO. Aauindae op SiTAOiBi o. Tibutekoada 

[L L. R, 7 Mad., 339 

B. 235 (1B59, s. 212). 

.See Exbcutioh OP Decbeb — A ppiiCATioir 
POE EiBCCIIOIf AKD POWFES OP CoTBT. 

[4 C. L. R, 87 
L R, 12 Horn., 400 
L D. R, 17 Calc., 631 
Set LiMiTATios Act, 1877, abt. 179 — 
Maideb op Appucatiobs— IbEEQTJLAE 
AKD pBPEcxivB Applications. 

[I. L. R, 6 Mad., 250 
L L R, 18 Mad., 142 
ERR, 23 Calc. 217 
1. L. E., 25 Calc , 684 
2C.W.lf., 688 
L li. B., 21 Calc , 813 
I. li. R.. 17 Mad., 78 
I. L. R., 18 Bom., 34 
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CIVIL PHOCSDtTKE CODE, ACT XIV 

OE 1SS2 (ACT X OP ISTJy— continued. 

1. QUESHOXS IS EXECCIIOX OP DECBEE 
— continued.. 

10 sei aside tie procggnir.gi^ ca tie gronad tiai tie 
csecatiia iras iiaadtilfint and aoi •srananted iy tie 
decree. Held tiat tie Jndge iad ao ligit-to enter- 
tain snci an appEcatioa, cr to re-cnen, al tie instance 
of a linrd party, execntita prcceediags triich iad 
come to an end. Tie question could only be deter- 
icined in a reaular suit. IrcHlCEHPiri Srs&H r. 
Anono CaritS ilrxxics . . 24'W.B,,4o3 

See J0523i2irs SitsGH r. BintOBAXO 

[2 W. B., Alis., 13 

lA — — . Suit to set aside 

sale — Fraud — Sale under Act A of 1S59 — AH 
dAXJII of IhSl, s. 1 1. — £ obtained an ex-parls decree 
for arrears of rent against S under Act X of 1S59, 
and in execnticn of tint decree irongil tie tennre to 
sale. At tie sale tie tenure was purcinsed iy At 
S then ircnzit a snit against 3 and 2f to set aside 
tie sale cn tie ground that tie rent-decree and all 
esecndon-proceedings taien thereunder were fraudu- 
lent, and allsging that B vtas tie actual purchaser in 
the name of 5'. ~An objedicn was taken that the suit 
wculd net lie, and that tie questiens in the suit were 
snci as could hare been determined, and were deter- 
mined, by tie Court executing tie decree: — Seld 
that neitier s. CAi of the CirE Procedure Code nor 
tie cerrespeudiag s, 11 of Acs XXIII of 1S61 bad 
any application to prc-ceedings in eiecuticn of a decree 
under Act X of 1S59, and tiat the suit, bang one to 
set asids tie sale on the ground of fraud, was main- 
tainable. Saroda. Caurn 'Cia-cierhufty t. l/niomed 
Is’jf 2£edh, i L. S., 11 Calc., 376, ^stinguisied. 
Bbojo Gosjj, S133T3 r. Busmrssissi Bqi 

|X L, B., 15 Calc., 179 

15. Question as to whether 

purchase-money has hesn paid within time. 
Conditional decree. — ^Tha plaintiS in a suit to en- 
fcrce 3 right of pre-empuou obtained a decree to the 
eSect mentioned in s. 214 of tie Civil Procedure 
Cede. Ou payment by hhu of tbe purchase-money 
into Court, tie defendants objected, in the execution 
department, to such payment, on tie ground that it 
iad net. been made within time. Tie Court which i 
made tie decree disallowed tie objection. The defen- i 
diTirs appealed from the order disdloAviag the objec- 
tion : they iad previoudy appealed frem tie decree. 
Tie Appellate Ck.urt heard both appeals together, and, 
hcldiim ’•h-tT the purciass-msney iad net been paid 
into Court within time, reversed tie decree and 
allowed lie cbjecticn. Tie plaintiff preferred a second 
appeal ta tie High Conit frem the Appellate Court’s 
decree, wilci was admitted- He also preferred an 
appml from the appellate erderaUewing tie objection, 
but this appeal was rejected as being beyond time, 
and such erder became ffnai Meld that, inasmuch as 
tlie Quesden whether tie plaintiff had paid the 
purchase-m;ney into Court within time was not one 
relating to tie executicn of tie decree witlun tie 
meaning tf s. 241 of tie Civil prccedure Cede, bni 
was cne which should be decided in the suit itself, and . 
thiZiic-ie tie preceeumgs in tie execution depaximent i 


CIVIL PBOCEDIJBE CODE, ACT XTV 
OE 1882 (ACT X OE 1011)— continued. 

1. QTJESTIOXS rx EXECUTIOX OF DECBEE 

— contittued. 

touching tiat question were ill-founded, such order 
was not a bar to the hearing of the second appeal 
preferred by the plaintiff. iluHAinrAD An r. Debi 
Dis Bai . , , . I L. B,, 4 AIL, 420 

16. Suit to set aside order 

in esecution of decree. — Whexethe objectof the 
suit was to set aside orders passed in the.miscellanc- 
ons department xcLting to execution of decree, — 
Meld tliat such suit was untenable ; s. 11, Act XXIII 
of 1861, having distinctly prohibited all remedy 
by separate suit and the remedy provided being 
an appeal from the order complaioed of. Aaceit 
Kooxwas. r. LrcHiizE Xjulmx . 1 Agra, 93 

17. Eegular suit to 'set 

aside summary order — Application in sum- 
mary suit. — A person who, in the course of executing 
a decree, had been turned out of possession by an 
order under s. 269, Act VIII of 1859, and who was 
compelled to pay the costs of that order, brought a 
r^nlar snit for its reversal and obtained a decree, 
which was silent as to the costs of the summary 
order in consequence of the plaintiff not having 
demanded them ; subseqnenDy the plaintiff made an 
application in the summary 6uit_ that the costs 
of the summary order should be repaid to her. . Meld 
that the Court had no power to entertain it under 
s. 11, Act WITT of 18&. TorBCOS’ r. Hahoued 
Wsjm . . . - 2 C. L. B., 504 

IS. ^ Eesistance to eseeu- 

tion as 'being cultivators— Decree for limited 
possessioji — Separate suit. — In a snit to recover 
possesffoa of land, the defendants resisted execution 
on the ground that they were cultivators, and that 
the decree only authorized the plaintifc to recover 
pcssession as proprietor. The objection was overruled, ' 
gTi6 tbe defendants were ejected. They then sued to 
set aside the order made in the executiou proceedings 
and to recover xwssession. Meld that the suit was 
barred under s. 241, cl. (c), of the Civil Procedure 
Code. Xajha^ c. AIahoiied Taki Kiiai< alias 
PzE3 Berx KHAi* 

[L L. B., 8 Calc., 872 : 12 C. L. E., 571 

19. Liability of property 

for debts — Separate suit — Belts of father . — 

i 'Whether property seized by a judgment-creditor in 
the bauds of his deceased judgment-creditor’s son is 
held by the son under such circumstances as render 
him liable for his father’s debts is a question which 
cannot be tried in execution proceedings, but must 
form tbe subject of an iudependent suit. Eaua- 
S00G20 SrSGH r. Kishes- Kishobs Xaeaix Sisoh 

[23 TV. E., 285 

20. — Biablliiy of son 

for fathers delt — Suit against son to enforce 
decree against father — Limitation — Suit to rccoter 
money charyed on land hy decree. — ^A suit for money 
having been brought against the holder of an 
imt>attible zamindari, .a decree was passed in 1867 by 
consent to the effect that the zaniiudar undertook to 
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zamindar, proceedicgs in execution were taken 
against his bod> 'aho succeeded to the tanundarii but 
were set aeide on appeal, lu January 1882 a suit 
was brought against the son to recorer amount ot 
the last inst^zneut due by his father under the 
decree of 1867 Held that the suit waa neither 
barred by the pronsiona of s. 244 of the Code of 
Civil Procedure nor by limitation. ABiiMaoBai.a «. 
ZAMiKsas OP SiTAOLBi . 1. L. E., 7 Iliad., 828 

21. — ■ " — — ■ Eiudtt law- 


land liable to be eold for repayment of the debt. The 



to be sol'd. That suit was dismissed* oo'’tbe ground 
that a suit for a declaration wonld not lie. E then 


the Code of Civil Procedure. Held that the duty 
of a son under Hindu law to pay his fathee'e debts I 
out of his own share of ancestral estate is not a ' 
matter uhich can be decided under s. 244 of the | 
Code of Civil Procedure. The questions contemplated 
by s. 244 are those which relate to the enforcement of 
the obligation created by the decree The obll* 
gation to pay the father’s debts out of the eon’s 
^re of the ancestral estate la not an obligation 
nested by a decree against the father. AnUBimBa 
V. Douasaiu . . I, L. E., 11 Usd., 413 

22. — Suit affaintt 
tom of a deceased jvdgmeni-deltor — Deerte for 
money againtt father to le dttcharged tg enttaU 
inenft~Separaie tutt — LtaltlUy ofionforfathej^t 
debt.~A personal decree on a mortgage was passed 
against a Hmdu*(the mortgagor) and his two sons on 
19th October 1877. The decree provided for pay* 
meut of the secured debt in raxiout instalments by 
Jlay 1895. The mortgagor died in 16S3, having dis- 
charged part of the debt. The decree-holder having 
attached certain family property in execution, the • 
mortgagor’a two younger sous, who had not been bom 
at the date of the above decree, objected that their 


CIVIL PEOCEDERB CODE, ACT XIV 
OP 1883 (ACT X OP 1877)— coaiintiei. 

L QUESTIONS IN EXECUTION OP DECEEE 
— conttttued. 

shares were not liable to attachment. This objection 
prcrailcd, the Court expressing the opinion that the 
matter in controversy should be determined in a 


gagor and their infant nephews for payment out of 
the family property of idl unpaid bstalmcnts, and 
objection was taken that the question whether ances- 
tral property is liable or not for the father’s debt in 
the present suit was one which related to the exccu- 


■ [L L. E., 17 Mad., 123 
23. - — - — Exeeutton t^f 


inmoralrty, Se can do so under s. 244 of the Civil 
Procedure Code ^ct XIV of 1682) Anabudrtt 
T. Ihratafai, I. Z. B , 11 Mad., 41B, and XacAmv 
Haragan v. Kunjtlal, I L, £., IG All., HB, not 
followed. Uuim Hatsibiso v. Oouah Esaiii 

[t. L. E., 30 Bom., 886 

24. — Hods of redeeming 

mortgaged lands in execution of former 
decree. — A mortgagee was put into possesHon of 
the mortgaged property, under a decree obtained by 
him against the mortgagor, to the effect that tho 
mortRI^;ce should remain in possession until the 


gagee, the previous decree for possession having been 
fully executed when the mortgagee was put into pos* 
6CBS10U. EABicoAirnaA Baxiai, c. Basa Esoojoia 
[la Bom., 163 

25. ■ ' — -- AppUcatioa for 

farther execalxon Ig tahxng aa account. — An 
apphcation to the Court passing a decree for pos- 
session in favonr of tho hens of a mortgagee, for 
further execution thereof, by takiug on account, is 
2 4 2 
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1. QUESTIONS IN EXECUTION OP DBCBEB 
— continued. 

not the proper mode for the mortgagor to redeem 
the mortgaged lands and to recover possession thereof. 
The proper course for a mortgagor who seeks 
for an account and redemption, or for redemption 
alone, is to bring an independent suit for that 
purpose. Janoji v. VyanJcatesh, 2 Bont., 371, ovei- 
ruled. Eavji Shiteam Joshi v. Kazvtiau 

[12 Bom., 160 

20. — — Question aa to amount 

received under mortgage — Attempt to obtain 
redemption of a usufructuary mortgage by means of 
an application in execution. — Certain mortgagees 
held a mortgage which, in its inception, was a simple 
moiigage, but which Was to become a usufructuary 
mortgage upon non-payment of the mortgage debt by 
a certain date. The mortgage debt was not paid within 
the time limited. The mortgagees sued on the cov- 
enant in their bond and obtained a decree for posses- 
sion, declaring them entitled to remain in possession 
until the mortgage debt was satisfied from the usu- 
fruct. Some time after the mortgagees had got pos- 
session under- this decree, the mortgagors applied, 
ostensibly under a. 244 of the Code of Civil Procedure, 
for recovery of possession of the mortgaged property 
and for payment of a largo sum of money, which 
they alleged the mortgagees to have collected as pro- 
fits in excess of what was due under the mortgage. 
Seld that such an application would not lie. If the 
allegation of the mortgagors were true, their proper 
remedy was by suit for redemption, and not by applica- 
tion in the execution department. Mavji Shivram 
Joshi V. Kaluram, 12 Bom., 160, Bam Chandra Bal- 
lad V. Baba Bsgonda, 12 Bam., 163,tind.Narsinha 
Manohar v. Shagvantrav, I. L. B., 14 Bom., 327, 
referred to. Hae Pbasad r. 8 heo Eau 

[I. L. B., 20 AIL, 500 

* 

27. Usufructuary 

mortgage . — In a suit for possession under an usu- 
fructuary mortgage, plaintifl obtained a decree which 
was afterwards aeithoritatively interpreted to mean 
that be was to get possession of the proi)erty in order 
to repay himself out of the profits, keeping the usual 
accounts, and, after satisfaction of his claim, restore 
the preperty. Held that, under the terms of the 
decree, he was in effect required to certify, for the iu- 
fisrmation both of the Court and of the judgment- 
debtors, the amounts received and outstanding ; and 
that the Court executing the decree was bound to re- 
quire fre-n him, from time to time, a statement of 
the amount received, and could deal with the matter 
under Act XXIII of 1S61, s. 11. Golam Eussooi 
Khan v. Kishen Mohun Shajia , 23 W, B., 166 

28. Property attached in 

execution, after satisfaction of decree from 
otKer sources — Separate suit. — Aa elephant hav- 
ing been attached in execution, it was released on the ■ 
claim of one P, upon ,5 standing surety. It was 

' Hiiaily dtfeJared to he the pi-operty of the jadgmeat- 
debtors ; but the decree having been satisfied .from | 


( 11 ' 

CIVIL PROCEDURE c 
OF 1832 (ACT X OP 181 
1. QUESTIONS IN EX.JI. / i 
—continued. 
other sources, it was ordered C 
returned to the judgment-deb^ - 
mauded from the surety ; but he 
ant (P} was aerved with notice 
not having been done within 
Munsif ordered that it should b. 
surety, and (on his failure to 
price) should be realized by 
his property. Held that, the 
executed, the Munsif 's subscqu- 
the elephant were illegal, and ’ 
open to a suit. JuGGir® Lh i 
Shib Chttnbba Bhadoobee . 

29. ^ Exec 

decree-holder in favour 
tor — Limiting decree for pr 
decree-holder, declared to bo >- 
certain land, subsequently to 6,- 
in favour of bis judgment-debti 
possession, and afterwards took 
his decree , — Held on an objcci- 
debtor that, under these circu'- 
entitled to possession ; that satis! 
not having been entered up,' 
be dealt with under s. 244 of the ( 
Baba Mahomed v. Webs 

[I. L. R., 6 Calo., / 


30. 

in executing decree . — The vali 
which execution is sought canne 
cution proceedmgs under s. 244 
Procedure (Act XIV of 1882). 

V. Chintaman Bajaji Dev 

[I.L. 


31. — Q 

of mortgage decree for sa 
Held that, when a decree for 
, mortgaged property is being oxi 
to persons made parties to the i 
as legal representatives of the 
debtor to contend in those procer 
gagor was not competent to w i 
that the decree was one which o- 
passed. Chintaman Vithoba v 
Dev, I, L. R., 22 Bom., 475, 
Vurga Dei, I. L. B., 12 Alt., 
Bismillah Begam, I. L. B., 
Lochan Singh v. Sant Clo 't- 
Notes, 1899, p. 24, referred 
Chatgbbhhj . - . .1. 


32. 

authority to consent to dec 
made by consent . — In proceedii 
decree one of the judgment-debt 
cation for execution under s. 2 
dure Code on the ground ' ■ - 
said to have consented to the 
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-~<ontintied 

a quc»- 

S*di»- 

pprored 

[I L. a., 23 Calc , 639 

33. — - Question aa to whether 

debt was properly cootraeted— of 
decree against rndoned propeTfg,-~S obtained a 
ilpetpn nn a Rettlempnt of arrniintii mndo with P aa 


tion pKcc^incs. StoiKDBi v. BuoaM 

£I,L,R.,9Mad.80 


Seld that it is not open to a sod in a joint lliAda 


passed. SAawant FrasadViKaUurl.L S.,17All., 
037i leferied to. Sanwal DasiX.StstntllakBeyam, 
I. i. E., 19 All , 480. and Lsladhar v. CAalur- 
bhvj, I. L. S , 21 All; 277, approved. Lochan 
Stny T. Saiit CAaadar JUuJcerjt, ITeei-fy Pfotet, 
1890, p, 24, not lolloped. Hiaa Lax. Sinir v. Paba* 
oiBsnABEAi . . . Lli. Il-|21 AIl.,358 

85. Right to maintenance — 

^Otnieaancepaj/aMs hy inAaimtnttnndrr decree . — 
Where the bolder of a dicreo for maiotcnance ii op* 
Mstd in execution by the hiirs of her judgment* 
debtors, the questions arising between them cannot be 
doturmiDcd m cxecutioD. but must be tried in a rrgn* 
lar auvt. Qa«r«— If the original judgmenbdebtor 
were alive, could the decroc*hvlder enforce her ci»w,| 
for maiutenauce by ezecutioq without a fresh aoit 
for each instalment unpaid? Pbemoo Biai r. 
pAssoo Debia . . . .10 W, K , 03 

86. Monthly allowance pay* 

able Under decree — Cause tf action — Separate 

o« failure io pay.— IVbcre by a decree the 
plaintiff’s right to a monthly allowance was declared, 
— Held that-any failure on the part of the peraa 
bound to pay by the terms of the decree would consU* 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP IQW-canhuued. 

1. QOEbTIONS IN EXECUTION OP DECREE 
— continued. 

tuts a good cause ef action , and a fresh suit brought 
on the assertion of payment being withheld would 
nut be affected by the provisions of s. 11, Act 
XXIII of 1S61. KAWAzian Aix Be® r.'ViLAiiEE 
Khahdm 2 Agra, 23 

37. — -- — Claim for damages for 

Injury to goods wrongly attached— i'eparaie 


the goods arc attached. LrcHUAH Dabs i. Hebba 
Lai. 3 IT. W., 187 


Dined by a scpaiato suit, and an order adjudglas 
such liability passed in execution of the decree will 
be set osido as illegal. Wbiobt r. Seeta Bau 

(2 AgTa,lO& 


(.7 W. B., 46 

40 — Damage done by remo- 

wal of crops for possession of which decree 
had been obtained. — By the terms of 'a decree 
passed by the District Muusif, the plaintiff was 


" ’ [e’iia^is 

41, Land wrongly given to 

defendant in another suit — SeparaU swu.— 
The plaintiff sued to record certain land cf which 
the defendant cbtained Dcssessi'n in exorraw 
of a deoee a a finier aaiC in which ih* -Uzss£ 
was a ddtn d fc 't . slihjugh it was tsit part rf 
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1. QUESTIONS IN EXECUTION OF DECREE 
— continued, 

mcntioucd in Uio plaint or tlccrco in tlio former suit. 
Hold that the pl.'iiiitilPa suit could not ho main* 
tallied, and that his only remedy for tho wrongful 
dispossession was a proceeding under II, Act 
XXIII of 1801, JIu’XXDVEti; Piilai », Vitiuitkoa 
P iMAi 6 Mad., 185 

42, Objection to clttim to 

portion of tbo land — Decree altering possession 
of land. — Where a decree directed certain land to bo 
taken from first defendant and put into plaintiff’s 
possession for a term, and a claim was put in by 
second defondant'a assignees to part of tho laud, — 
Dcld that au objection by first dcfcmlaut to the 
claim Was a matter to bo determined in execution 
proceedings, and not by separate suit. EAniitAU 
Khaw SAiioJi Sahib r. Paioha ilivAn 

[I. L, E., 4 Mad,, 285 

43, — Land taken in excess of 

decree — Separate suit — Cause of action. — It'^hcro a 
party who has obtained a decree for land takes 
possession by bis own .act, and not by the act of the 
ofiicer of Court, of more land than tho decree gives 
him, — Deld that a suit will lie to recover hack 
possession of any land taken in e.xccss of the decree. 
MtHDUN MoHtTK SiNon 0 . Kaksee Doss CnecEEB- 
Bcxxr , . . . . 12 B. L. R, 201 

SnvwoT SooEDTOEB Debee f. PtniEsn Naeaik 
Roe 12 W. R, 85 

44. — Causa of dispos- 

session. — It should^ bo distinctly found in such a case 
how tho dispossession occun-cd, whether through tho 
Court or by the act of tho defendant himself. StfKox 
SoOXDBBY DABEE t>. OXWAB NAEAlJf PeK3II,VD DbjT 

[12 B. L. R, 207 note 
S. C. SncEBT Sooedtoeb Debee v. PtniEsn 
NabaieRoy .... 12W.R, 85 

45. — Separate suit . — 

lu execution of a decree for tho recovery of certain 
lands from tho plaiatiil within specified boundaries, 
the defendant took possession of laud as being 
covered by the decree, the possession being given him 
by an officer of Court. Thereafter tho plaiutill pre- 
ferred a complaint that tho defendant had taken 
illegal possession, as tho land was not covered by tho 
decree ; but the Court rejected his application. Tho 
plaintiff then brought a suit to recover possession of 
tho lands, which he alleged had been wrongfully 
taken under the defendant’s decree. Held that the 
pit would not lie. Tho matter was a question aris- 
ing between the parties relating to the execution of 
the decree under s, 11, Act XXIII of 18G1, and 
should therefore have been the subject of an applica- 

, tion to the Court which made the decree. J osendbo 
Nabaei Coojtab n, StnjNOjroYEE 

[12 B. L. B., 203 note : 14 W. B., 39 
See Ktsheh Sooiedee Rot v. PEosOTwoirATH 
Bhbixaohabjke . . -w. B., 1864, 208 
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— continued. 

And Mahohed Ibbahiji v . Lai.ba .Iessodabab 

[W. B., 1864, 247 

46. 1 Suit for property 

vironyly taken in execution of decree — liiff/ii of 
suit — Question, of jurisdiction. — Under s, 211 of the 
Civil Procedure Code (Act XIV of 1882), no Boparato 
suit will lie for tho recovery of lands -taken by 
tho decroc-holder in excess of tho terms of his decree, 
if the docrcc-holdcr has been put in possession of such 
lauds by tho officer of tho Court e.xeouting tho 
decree, Mtidhun JUblmn Singls v, JCanye Doss 
Ckuckcrhitlly, 12 D. L. U., 201, referred to. But 
where tho suit has been instituted in the Court which 
had jurisdiction to execute the decree, tho plaint 
may bo regarded ns au application to that Court for 
determining the question whether tho lands are 
covered by tho decree, and tho suit does not, there- 
fore, fail for wont of jurisdiction. Purmesstiree 
Pershad Ifarain Sinyh v. JanTcee Kooer, 10 W, P., 

00, and Azizuddin Sossein v, Samanuyra Poy, 

1. D. It., liCalc., 605, referred to and followed. ITeld 
also that in such a case it is incumbent upon tho 
defendant to raise tho plea of jurisdiction in tho 
Court of first instance, tho question being not a pure 
question of law, but a question which would depend 
upon facts. DIBIT JdAHAIA r. SnTASfA CnUBK 

Kiuwas . . . I. L. R, 22 Cfllc,, 483 

47. Question whether 

lands were included in decree — Act VUI of 
1659, s. 3S7—Act XXIII of 1661, s. 11.— Him 
father of the defendant in 1853 obtained a decree 
against tho father of the plaintiff and other persons 
for partition of village lands. Tho decree directed 
that in effecting tho partition certain dhara lands 
then occupied by tho plaintiff’s father were not to be 
included. Ajjplicatiou for execution of that decree 
was made in 1801, but the execution-proceedings re- 
mained pending until 1883. On tho 12th December 
1883, the decree was o-xcented, and the defendant 
(his father being then dead) was put into possession 
of the lands now in dispute as being part of tho 
lands to which ho was entitled under the decree. 
Tho plaintiff objected that theso lands were not 
subject to partition under the decree, and he ap- 
plied for .an order that they should be delivered 
back to him. His application was rejected, and he 
thereupon brought the present suit to recover the 
lands from the defendant. The Court of first in- 
stancQ was of opinion that the question raised 
in the suit related to tho execution of tho decree 
made in 1863, and under s. 244 of the Civil Proce- 
dure Code (Act XIV of 1882) could not be raised 
ogain by a separate suit. Tho plaintiff appe.aled to 
tho Assistant Judge, who reversed the lower Court's 
decree. On appeal by the defendant to the High 
Court, — Held, reversing the decree of the lower 
Appellate Court, that the plaintiff's suit should be 
dismissed. Tho question whether the dhara lands 
received bj the defendant in execution of the decree 
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of 1853 were iucluded m that decree rias » quf»* 
tion relating to the, eveention o£ the decree withm 
the meaning of *.’244 of tie Civil Procedvirc Code, 
Act XIV of 1882, which barred a separate anit. 
RAOnrKATn Ganish i% lltiLnA Amad - 

II. L. B., 12 Bom., 448 

48. Decree wrongly exo* 


turn of the hnnd, a suit will lio for treepaes com* 
initted thereby. It la not a questnrn arijsn^ in exe- 
cution of a decree undei *. 11, Act XXIII of 18G1, 
r.AStt Behatit Laii. r. Waiah 

112 B. L. B., 203 note : 11 "W. H,, 616 
■S'ee also Sobjax Btni c. Sabiatblia 

IS B. li. B.. A. a. 413 : 12 W. B., 328 


that the suit wa« therefore barred by theprovmons 
of 1 . 244 of the CUd Procedure Code. Jakei 
S iBOH V. Ablax SiBan . I. L. B, 6 AIL, 393 

BO, ' — — Stieoho* ty ihe 

Court o/ property not th< tuhjeel-malfer oJa rfeem 
tilths coarse of tti exeeutton~-^ismusal qf pet<* 
iioa/or deliierj/ of jiessession— Appeal from order 
of dismtisal.—\ decree having been passed award- 
ing to a plamtiS in a suit a moiety of certain jewels 
winch were stored in family boxes in the possession 


and were not dealt with by the decree. The peU- 
tii>n was dismissed, whereupon thy petitSoner ap- 
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— continued. 

the Code of Civil Procedure, — JTefd that the ques- 
tion as to what shunld be done with the boxes and 


VplhtUnga JE’iUct. 5 Mad., 185, and Madhaa 
Mohan Stnph v, Kangu Dose Chueheriutty, 12 
A. £,. E., SOI, referred to. Appa Kao p. Vekkata- 
baaiahatauua . . I. L. B., 23 Mad., 65 

6L — Crops misappropriated 


crops carried away by the defendant, whilo lu possci- 
eion under bis decree, was sot barred by a. 11 of Act 
XXIII of ISCl. Sntr&HOitOTBs c PATAsnt Sibxab 
[L L. B, 4 Calo., 025 


look ddircry of possession. The Appellate Court 
rrmanded the rane for retrial on the merits, and a 


cause it did not ante at all until that decree bad 
eeitsedto exist, and such a suit was not barred by tbo 
pninaons of that section. LaU Koer v. Sobhadrv 
Kooer, I. i. K„ S Calc., 720, Mookoond Lai Pal 
Chowdhry y. Mahomed Sams Meah, I. L. E , 14 
Ca/c.,494, Saneeda v. Bhudhan, 20 TTi B., 238, 
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I. qri.’sTiuA’.s i.v i:\'i:c(rfiox OP di;ci£i:k 

— .•ilfj'l'tlUf./. 

J/jii.iijJOi rt'/i.rco V. Tttr’nt^r K’Snf Al-it-on’*', 

!iit li*. ,V,, /iurjk\'t y.iin y, (rkir>tii*f 

ii'J !!'. ./.'n. /wi'i/' .ViH/.’i V, 

.Vi.i/.V. ir. Ilkif-t V. Rii'.trl’ii R’li, 

1. h. 11., 7 AIL, ITO, rif<rfvi! t '. JL-Ooi-r; l'rrA,t,t 

V. •‘'Aui.'iAAiju (ifir, Rl W, }!,, ttii, tfiitiii- 

guialuvl. CVi'i'i:.’ r. IvAitiuut IJv'A-.ir 

[T. L. R, 2V3 Cj»lc.. 501 

53. - — Suit lor roatomtiojj 

of proper fy ivhoro tl’-oroo la rovoracd. -v 
Wh.ro ii jH.'sj :i oht,jii;,i J< -.ji.i! !i ot ] r [ rty Uisiltr 
n (loono «hirli U su! iMjttir.Uy rcx! oA, L r 

the rut r.^lto.a i.f tho ji.Mju rty lunl ti- 1. ituilir .\ct 
XXlli if fi. il, ho ;!io ?',i'oji\'i if IV m j'.vr.vtv 

Mjit, iiiit siuy !o i!if roul in .v y., t'."- OioiJv 

iiig. y, .S'.vril.v i’lr.vais;;:: 

llO Ecm., 207 j 

54. — — F.'vlUuo to vxccuto 

CVOO —.S'jii/ 11 , •'.Vi’ ! i rs/,'i.te At •ret . — 

1’1'ihilifi’s falliir {iiircLviiil » i. ujo on :!;o ilth Jiino 
Ih4» (it n naio :ini!c iini.hr a ili 0 rv«j s.r.ii!i.it O D, 
h.it ii.ni! I iml iiilii p >i-.n of it ! .vcci.rvliHoIy in 
1S04 ho oi.t.Vuuil :v ihc.-io 5 r p .iKa.iioH, whU’li. h'.w* 

1 vtr, wn.i tuvi r ojii’iitnh The iKfaitliht w 1S70 oh* 
(jtni'il {I. MiMi n uf the hcitino by iisiuthir s-i!o tii.vdo 
iu onctiti ' 11 i>f iiiii.tlur ihirrio agiiiiiit O 1), Tuo 
jiriitiit .init wiH hijiiituSul by j.hiintid in 1S71. JitLt 
tkit iii.t i.iily wivs ill.? ruiiiiiy mi the caiiso < £ .icSji ii, 
irhh’h itccrui’) iii ISah.-util {hoiKcfto of ISoii, harnil, 
hut aU) th.il .\cl XXIII of IbJl, a. ll, provciitctl 
the jil.iiiiliil fr in hriiigiiig u luiv >iiU i,n rho frish 
cnliao of arSioii nrcriliuij to him untlir tho ihwo of 
iSlVi, !!a' th.vt Koti' ii "tool; a’.v.ay fn,:ji tho jurtKa to 
tho vuit till' ri.:lit to rui.so by a fr.fh anil .my (jiUj. 
til'll w l-i their rij'h'a sml linhilitiia uii-hr tho ilt- 
oroi'." Jlirrjoti tjdrj/ V, A'uijipaii:, S .MaA., 1171!, 
folhoui!. Kia.v.v X'.i.vii'Mn r. .V.v.iyti.iK.v.'t JUriMat 

[10 33om., 430 

55. Suit for ponsesalon 

afti'r failure of attoiniit to oicocuto docrco 
gi'Tlng iiosacLsioii -A'fpuA.’.V .'uil. -Tho .niois- 
t ra uf the iihiiiitiff hrmlghi a aiiit in lh3l hofuro tho 
lii'/iatnir of tho Aihuvliit Court to eject the ilcfui- 
(lint's y rami- father fr.iin a piicf of grouinl. The Itc- 
giatrur foiiiiil tli.at llic ilefeiliblit iciw a tiuallt uiiihr 
till jiIaiutiiT lit a uu iithiy rent, ami tlio Court dccrvvil 
that liofeiiiLint alu iihl remain in l o-aia-uoli so long aa 
lie ah. nlil Cl ntimic to jay the rent regularly, aiiil that 
in default of jiaymtnt tile jdaintiff f.hruld bo Jihiced 
in p. h'.i¥,ion. An atlenipt to oiitain p.' aaCr3)"n in exc- 
cuti n of that deereo in IhtJI failni, and the plaintiff 
brought a suit to recover pD.%iis-ii. ii with amara of 
nut. J/ilil tliat s. 11 of Act XXin of ISdl Jirc- 
cludid the phiintiiT fr m ni.aiutaining tins .-imt. 
llvnarSbAiiy r. Siliwmxi As.vuy , 5 MaA, 376 

56. - Execution of dccroo 

raising qU"stioa of niismanagomont of 
property uftcr rojectiou of application to be 
put into possessiou— jbei7ii/'n('y.y dee/ae.— In a 


CIVIL PROCBDDIIE CODE, ACT XIV 
OF 1832 {ACT X OF 1877) ■~-conliiiue<l. 

J. QUCSTIUXS IX KXKCUTfOX OF DECltEB 

—cciiHiiucJ, 

lurtitiuu suit i.ronuht by the plaintiff a decree wax 
J'.ivu'd in which pnnided (iiAer itll'i) that the 

defiudiut aii-.iiSd iiiaiiage cirtim dev'astliau lands 
ati'i ,api>)y till’ income thereof to devasthaii jmr]>03i5, 
•md that, if be failed toni.aiiage the lands propcrly.or 
niidi.ati d till m hy s.vie or inorleage, the jdaintiif and 
hU y'oiutgir bn.thi r should (ujoy the lands amt apply 
the proci eils towards the w-iiub teiiiceof the dova.sthan. 
In eiicuti. It < i this dicrce, plaintiff priaentcd an .ap- 
dlcati n i» (he liyAi Xonuth'r lK)t, praying that 
le sh.jUld le pill in immagemtiit of the devasthan 
!a:ii!> i ii the un and that the difemhnit was guilty 
of tiv.?;c„i:!.i.'i m.'Ut and !ni,<,ipplirat!i.n of ths dovabthaa 
|‘.oi>crly. This iijiplicati,!! was rcjcctid hy the 
C url < { first iusiaiice on the ground that the ques- 
ts :i of lid small igcmi lit did not fall within s. 3t«, 
cl. ic).i i the C-.ih; if Ciiil IVcedure. Thisordir was 
r .J / ,•; / it th<> gn.«nd th;jt the At-cryo 

was a lb cl.srat ry ihcrce, ami tlurcfore incapable of 
c-t.euti.m, }{fl,{ on ».,coml .apj.,-al that the dccrco 
waim.j ihelarat. ryoiily, and that it cotild he cnforcetl 
iiicaicuti n tmihr.s. gJlof the Code of Civil I'rocc- 
dure. AI.voK.vru.vo r. l:.v5iu.vo 

[L L. R., 23 Bom., 287 

67, Suit for po33os3iou 

which might havo boon had under docrco. — 
yc/utr.iU rut/.— A suit will not He fur posaessii'ii 
of land of which the plaintiff should have been, but 
Was not, put in siil'btautul jmscasion in Mteudou of 
d<crie. His reimdy is t.'i further txccute his dcowe, 
Ktsro Gouixii Ken r. Gir.vo.v Peushad SDKvrAft 

[25 W. E.. 372 

I.oiur Ccoautt Ilona r. Isixj.v Cfir.snEa Cucck- 
tnticirv .... 10 C. II. B,, 258 

68, Stparote juif . — 

A't Id --’.iHic of ijcfioa. — A jdalntiff who Inis ohtaiued 
a dicreo d. daring him e.atitled to thu Jiosstsiion of 
immoveable pr.,.p(rty must, under s. 11 of Act XXIII 
of pr(.eicd by cxeciitb.ii of the said decree, ami 
not ttlHrwbo-; if he neglect to do so till lie is time- 
barred, be cannot, any tlie m jro cm that accoimt. br'uig 
aii'.tiier suit for isissessivn of thu siame property, 
whether foumied on the old decree in his favour or 
on the e.ntinued Kcciijiiitieu of the said property by 
the defeudaut. XAsuunix r, Veskatesii Pu-Uintr 

[I, L. H,, 5 Bom., 382 

6D. ; — ^ — Formal possesaion 

under decree — i'epurofe suit for acitud posses- 
siuii — Cause t,f action — Eiecuiloit oj" decree — CliU 
Procedure Code, sict SI!' of ISS'd, ss.2i-i, el. (cj, 
26'J, 201. — In lt)77 the phiintiil sued tho defeu- 
dant Hr posse.ssi.in of ceriiiin pnipcrtics and obtaiiied 
a dcercej hi ixecutiuu of this (Iccree, the plaintiff, 
on Idtli of July 1673, obtained formal , puasessiuu of 
the pruperties sued for. The defendant continued 
to reituiin in netual pi sics.doit and occupatwu of a 
partiMi of the premises’, and refused to give up 
P'.'sscssion of tile same to the plaintiff, who served 
him with u two mouths’ notice to quit iu J uue 1881. 
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civUi proceduee code, act xrv 

OP 1883 (ACT X OP 1877)— 

1. QUESTIONS IN EXECUTION OV DECBKB 
— conitnued. 

Tie plaiatiS did QOt evict the defendant ia execu- 
f-- .< ti.f. ^nf.Tnn (ili+Tined hv him ‘ir’iinRt the defen- 


UOOEEBJEB . . .T. E. E.| 11 Calc^ 03 

00. . . Order absolute for 


Zal, 7. ZhS ,13 AlU, 2r£> dissented from. Aeiecih* 
Kiesa DuiEB «. Eoop Uti Dis 

CtL-R., 35 Calc., 133 

OL ■ " - ■ ' ' — Question as to Utle 


of 1&S3) > and having been, as a fact, rMsed sod 
decided against the plaintiS, he could not bring » 
siporate suit Nimba H4BibB£T r. Sitaqais Pabji 
ft Ia E., 0 Tom., 458 


t26 W. R., 166 

63. Claim to have sale set 

aside as fraudulent— 5«f< hy jndymtat-dehttir 


( 1202 ) 

CrVH, PROCEDURE CODE, ACT XIV 
OP 1883 (ACT X OP 1877)-cen/t«a#d. 

1. QUESTIONS IN EXECUTION OP DECREE 

—continued. 



64. - . AppUcaticn io 

tet a*i<le tale^-Cviii Procedun Code, 1S82, a 294, 
— An apphestion under s 294 of the Civil Procedure 


■ 244 of the Code Firarafl’^uro Ayvangar r. 
Venkata Cbaryar, I, L, S,, 5 ^^ad,, 217, followed. 
CUlBTAUABBAT NAXtT i, VlIBASAX 

[I. L. R., 11 Bom., 683 
Otnr r. SAEBiiSAU ■ 1. L. R., 33 Bom., 271 

86 . 6 al«i«Mff«<ioi(, 

tie jiu/gmenf-deitor ie>»y ignorant of the «.epe«fio« 
proeeeJtnga through the fraud efthe a«fMe*ftoWer— 
Setting atidt procitdtngt ti> executior^Separaie 


(■eW'diK' b> 5. of which K became the furcfiaipr. 


Dauosab Asbabau . I. 1a R., 9 Bom., 408 
66. - ' ■ — -SalttneaecuUon 

of decree for arreara of rent— Fraud— Sett to let 
atide a aalton the ground of fraud — Decree — 

Uona artaing hetueru the pariiet or their repreattf 
tatiieaS\ght of auit-~Code of (7«til Procedure 
C-iirtXrro/'issiy. **. 3ii. 3is, 3i4-3ie.—jreid 
bj tho PaU Beach— P etheeam, C.J"., Psibssf, 


DIGEST OP OASES. 
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DIGEST OE CASES. 


( 120G } 


-C IVIL PROOEDimE CODE, ACT XIV 
OP 1882 (ACT X OF 1877) — cont%Med. 

J. QUESTIONS IN EXECUTION OF DECREE 
—eonUnutd. 

had not got their names registered in the landlord’s 
gheiista, they might not be able to question the 
decree obtained for arrears of rent, they were not 
thereby pieclndeA from contesting a sale on the 
ground that it had been frandulentVy obtained under 
colour of such a decree, and that it was competent to 
them, at any rate, to sue for a declaration that the 
sale in question did not in any tray affect their 
rights. Ji.aAB Nath GOeai v. Wateos & Co. 

[L L R., 19 Calo . 341 

70. Bast lit Aoie an 

«xecuiion-iale of land ttt aii«fe — P«rsA«»«r oi sale 
gought to ie set aside — Fraud, alUgatton of — 


tion is in question, Is interested and concerned in 
the result, has neyw been held to preyent the appli. 
cation of s, 244 of the Clril Frooeduie Code, Uniting 
the disposal of these matters to the Court execut. 
ing the decree. The plaintiffs, la a suit to Kare the 

J udicial laie of a lamindari set aside, alleged that the 
ccrec'holder, is part istisfactios of his decree, had 
received, from them and other co-sharers, in the za. 
misdari, their propoTtkmate mnounti of the dd>t 
decreed, and bad agreed that their sharee ehould 
be exempt from the execution sale about to take 
place s that the sale took place, subject to that 
exem^ion j that the decree-holder, howerer, with 
Mbam tome of the eo*aW«ta and the purchasers 


virtue of s. 244 of the Code of Civil Procedure, 
only by order of tbo Court executing tbo decree. 
Pbosuiwo Echab Saktai o Kail Das Sajttai 

[I L.B.,19Calc,683 
L. B., 19 L A., 163 

7L ' , ■ — , Question "ons- 

»«y ieticeea fA« vartxeg to ihe »uit" — Salt of pro- 
pert!/ hg the Collfctor at ancettral property— Sml 
to lel aside sale cn the gronnd that property vae 
not ancestral.— -Certain property of a jadgment- 
debtor having been snldby the Collector under ■ 520 
of the Code of Civil Procedura as being ancestral 
property, the judgment-debtor sued the decree-holder 


uj luv uuu «ue ifj, puiLiuwei 

nt the auction sale was the decree-holder hlmisif who 


CIVIL PBOCEDUEE CODE, ACT XIV 
OP 1892 (ACT X OP 1877)-co»f«n«ed. 

1. QUESTIONS IN EXECUTION OF DECREE 
— -C£>nti«Ke<i- 

Dot Sandal, J. X. JJ., J9 Calf-, S63, refejred ta 
DiuuT Suran ». Jitsax Kiehobe 

[I. L. B., 22 All,, 108 
See Dhaiti Ram c- CiUTTifiBntrJ 

[L L. B., 22 All., 88 

72 Application to 

*et aside tale on the ground of fraud tn a ease 


Connell in the case of Protunno Fumar Sattgal y 


See Htsa Lal Obosb r. CnAKPBi Kavta Gbosb 
[ 1. L. B , 23 Calo,, 639 
SC.'W.N., 403 

78. '■ - I. ■ — Suit to set attde 


Procedure Code, even m a cose where the real or 
nominal auetion-purchaser le a person who was not 
a party to the original suit Prosttnao Kumar 
Sangale.KaU Dat Sangal, X X. R, 19 Calc,, 
G83' h Jt~, 19 I A., ISH, followed Moti Lai, 
Cbazebbottt 0. Rcesice CnAEHBA Baibaqi 

[I. L. B., 23 Calc,, 326 note 
3 O. W. N., 395 
Bam Nakaht Tewaei t>. Shew Bitonjah Rot 
[I. L. B,37 Calc., 197 
and Kemai Chahd Eahji r Dsvo Nath Kahjt 
f2 C. TV. N., 691 
74. Question aa to trans- 

fer of decree— Pvreiaser of the decree from the 


ment in svriting. Xthan Chunder Strear v, Seni 


qnesUon of the transfer of the decree under the 
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DIGEST OF CASES. 


{ 1210 ) 


CIVIL PROCEDURE CODE. ACT XTV 
OP 1882 (ACT X OP ia77)-<oB<«»«*A 
1. QUESTIONS IN EXECUTION OP DECREE 

-~conUniied, 


into thit lyuiu-i. iur tue urjtuiujJW wiK> unm ji.. 


allowed by the Appellate Court'* decree, and that the 
question waa clculy one for diteraloation by the 


8 P, Cvi85 referred to. Snm Ghulnm ^.Dwarka 
2iai,I. L. 7 All., 170, dittin^iehed by MiB* 
uooD, /, Ja«wA5i SiNOB V Dtr ScxoB 

{IL-R., 7AH„48a 

82, ■ . I Q,ue8tloti arising after 


decree-holder's decree, Ra^CHHAibak Risk r. 

BKonyBBAaAT . L L. R.. 7 AU., 641 

83. Refund of purcbMO' 

money— Separate svit~-Adj«dicalion' of yudg. 
ment-deltor at bankrupt and order not to deal vtik 
properlg.—A sate, on the 4th March 1871, of certain 
property sold la execution of a decree obtained by A 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— contiaued. 

1. QUESTIONS IN EXECUTION OF DECREE 
~-coMtnued. 

.,4, of hi* imrchftse-money, and on the 19th of the 
aatoe month an ordcri^LS madefor such refund. The 
amount was refunded without protest hy the plain- 


Ciail Procedure Code hy the Court executing the 
decree. SOUBO v. AhueidA . lO C. I,. R., 673 

84. Compromise astopos- 

sesaion after decree — Procedure. — B sued hia 
brother C for pcssessiou of certain lands. B and C 
came to an araicahle settlement, one of the terms of 
which was that C, during his life, should retain po»> 
session of certain of the lands, and that, after his 
death, they should pass to N. A decree was given in 
accordance with the tenos of the conpromise. On 


RADIIA JlBAV MnSIATl 

[6 B. L. R., Ap.. 143:14 W. R., 4SS 



agreement. Ceaupai Rai v, PiTAUBAa Oas 

[L L. B., 8 AU., 18 

86. Comprotaise of decree 

— E^eet of «omprem\»e~ilode of tnforttng agree. 
neat of coMyromire— RiyAf of tutl, — A Aeme for 
par^tion having been compromised by an sgreement 
made by the parties, and communicated to the Court 


RAODtrSATa J osui v. EBisicrAn Axa^ Josbi 

[L I.. B., 19 Bom., 540 
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— rC^vcittvi^ 
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DIGEST OP CASES. 


( 12U ) 


CIVlli PBOCSEDUBE CODE. ACT XIV 
OP 1882 (ACT X OF 1877)— eoaiiiwed. 

1. QUESTIOHS IN EXECUTION OP DECBB® 
— conUnned. 

rclatpd. Tlio present plaiatiS tterenpoo studied 
and told the village to recover the hahinee before 
that amount vrae paid to the present plaintiff, the 
present defendant brought a suit against lum in the 
District Court, and there obtained a^decree fte mesne 


related Utm tuatiuu sun was nub uaiie<kujr Uie pru* 
visions of Civil Procedure Code, s. 244 NAsiTiNa 
c. Nabavai^a . . L L. B., 13 XladL, 437 

S4, EzeesB sum retftjued 


to satisf; the decree. ^ Instead of ^Jin^ the jiurchtse. 



CIVUi PBOCEDUBE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)-coHi,n«erf. 

1. QUESTIONS IN EXECUTION OP DECREE 
— coniinaerf. 

the full judgment-debt. Afterwards tho judgment* 


charged with the execution of the decree bad full 
jurwliction to determine tho question and order a 
refund. liOTHonnA Pebshad Sisan v. SnAaisnoo 
Gbeb 19 W. R., 413 

97. - Separate suit — 


©8. ^ ^ Jpphtntion by 


claim was not a matter determinable undei a. 11 of 
Act XXIII of 1861. Eamakaiiab Cnrm 
KniWArPtr Chetti . . .6 Mad., 304 

KnisTO CurmnEK Qoopio v. IlAUSooiUiTrR Sbot 
[17 W. B., 14 


99. Money paid in excess 

by mistake — of decree of Small 
CoMc Court — Damages, Suit for — IVhcre the 


05. SuittoxecoTersumpald 

in excess under decree — Separate «ni( — Soma 
paid m execution in excess of what was due noder tbs 
decree caa only be recovered by appheaUen to ^ 
Court wldch executed the decree, not by a separate 
suit. EAsnsE KianoBB Rot Chowdubt n Eisiizir 
CnntDEB Saxdtaj:, . , IB "W, B., 160 

96. Money paid in excess 

under decree — Decree reduced on appeal—^ 
Separate sutl.—A judgment-creditor having canwd 
certain property of his judgment-debtor to be sold in 
execution, the proceeds realized did not amount to 
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CIVIL PRO'CEDUBB CODE, ACT XIV 
or 1883 (ACT X OF 1877)— coBimiMrf. 

1. QUESTIONS IN EXECUTION OF DECREE 


ftud that M bidi Dotwithetan<!mg nch adjuftmeat, 
applied for eiecutioa of luch decree and recovered 
the amount thereof^ as the Court executing eueb 


«» trf s. 2&$ of that ^ct. The last pangrapb tt 


returned, but bad mleappropnated by taking out 
ezccntioD of the decree a eccond time and •ecuring 
the amoaut in full through the Court. SHADit. 
GavoaSaiui . . I. L. S AIL, 638 


adjustment ietireen drerte-Ticlderand third party.— 
Certain immoveable property baviug bem altaebed 
in execution of a deereo for money, dated in 1879, 


! Huucumeuc. He cUitned on the 


CIVIL PROCEDURE CODE, ACT XFV 
OP 1883 (ACT X OP 1877)— con<i««eif. 

1. QUESTIONS IN EXECUTION OF DECREE 

— COHtlBttett. 

112. — — Fraud — Settiny 

tttida tala ia execetton of decree— Cause of action 


execntioa of the decree bad certain immoveable 
property belonging to U put np for sale, and this 
prupeity he pureluscd himself, Seld tbnt a suit 
would lie by B to set aside the sale and to recover 
the property from A Ishan Chpkdpe Ban- 
DOrAsHZA r Indso Nabain Gossaui 

[1. L. R., 8 Calc;, 788 : 12 C. L. R., 391 


113. ■ ■ ■- ’ — Fraud— Causa 

of action — Regular suit — Code of Citil Froeedura 
(Act SlVofim), ». 25S.— TheheHerofamoney. 
decree agreed to aicept, in satisfaction of the amount 
thereof* a part payment in cash and a loose of 
certain lands for five years rent-free. The judg- 
ment-debtor made the ptymcnl, and gave the lease 
agreed on. Afterwards the decree bidder executed 


cert^ed under the proTisions of the Isat-mentioned 
eeelion can be recognized by any Ceprt, and a ee. 


Pestanji Dhunjibhoz 


[L Xt. B., 10 Pom., 155 

Suit to Sit 


116, 

atida a tale on theyroaad of e> adjustment of tie 
deerta cut ^Co«r<— natcertiJUd — C«r*/ 
Froeedura^ Code (ISSJJ, /. _25S. — B'lld that no 
separate suitvrooldEetoset aside a sale held o fx/ce- 
t»n cf a decree on the prtnnd that the decree 
' ' ‘ ’ ■ ’ . ' 'act, no 

‘ ' dc <i Cfvi 

• •> . . . . S^s-*^ 
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CIVIL PKOCEDUBE CODE, ACT XIV 

OF 188a (ACT X OF 1877)-con{i'«Bed. 

1. QUESTIONS IN EXECUTION OP DECREE 
— eontinned. 

638, and Kalian Singh v. Kamia Prasad, I. L. Jt., 

13 All., 339, distinguished. Ishan Ohunder Bando- 
'padhya v. IndroNarain Gossami, I. L. B,,9 Calc,, 
788, and Bat Basi v, Sharup Chund Mala, I, L. B., 

14 Calc., 376, not followed, Prosunno Kwmar 

Sanyal v. Kali Has Sanyal, I. L. K., 19 Calc., 
683, Azican r. Matiih I/al Sahu, I. L. P.,21 Calc., 
437, and Bairagwln, v. Bapanna, 1. L. P., 15 Mad., 
802, Tofen-ed to, Jaikaeak Bhaeti v. Eaghtjmath 
SiKGH . . . I, L. n., 20 All., 254 

116. Adjustment of 

decree — Suit to recover instalments due under a 
mortgage made in adjustment of a decree. — A suit 
will not lie to enforce an uncertified agreement of 
adiustment of a decree against a judgment-dehtor 
the consideration for which is that it shall operate in 
satisfaction of the decree, as there is, in that case, no 
consideration which the Court can recognize, and 
therefore no valid considei'ation for the judgment- 
debtor’s agreement. The plaiutifi was the assignee 
of a decree obtained by one O K against the defen- 
dants on the 6th May 1883. By that decree O K 
was declared entitled to recover B9, 961-5-6, with 
interest at nine per cent, from the defendants ; gnd 
payment was ordered to be made to him of the said 
Bum by weekly instalments of .R200. lu order to 
Becurc,the payment of the said instalments, the de- 
fendants were required to execute a mortgage to O K 
of certain property with power to him to sell the 
same, and to e-xecute the decree for the whole amount, 
in case of default for six months. O K assigned the 
decree to the plaintiff in the present suit, and subse- 
quently to the assignment (ms., on the gist July 
1883) the defendants executed to the plaintiff the 
mortgage on which the present suit was brought. 
The mortgage-deed, after reciting the above facts, 
stated that the defendants had agreed to satisfy the 
amount of the decree, and it contained a covenant 
by the defendants that they would pay B9,961-5-C 
with interest at six per ceut. by monthly instillments 
of R400 from the 21st August 1883. The raort- 
gaae, therefore, differed from the decree both with 
regard to the instalments and the rate of interest. 
The plaintiff sued to recover the sum of H4,207, 
being the amount of instalments due to him under 
the said mortgage. Meld that the suit would not 
lie, ns the mortgage was an adjustment of the decree, 
and had not been certified to the Court, as required 
by s. 258 of the Civil Procedure Code, Abdto 
Rahiman V. Khoja Khaki Aeuth 

[L L. K., 11 Bom., 6 

117. Civil Procedure 

Code, 1882, ss. 257 A and 258 — Adj usftnenf of decrees 
more than three years old — Peference to High Court 
under s. 617 of a question arising under these sec- 
tions. — On the 22ud Sfarch 1886, the appellant 
presented an npplic.ation to a [Subordinate Judge, 
praying that the adjustment of certain decrees, dated 
the 2Stb March 1867 and 11th .Tuly 1871, might be 
certified, and .a sanction granted to a saukhat, dated 


CIVIL PROCEDDBE CODE, ACT XIV 
OF 1882 (ACT X OF ie77)-continued. 

1. QUESTIONS IN EXECUTION OP DECREE 

■ — continued, 

18th March 1880, passed to him hy the defendant in 
satisfaction of the said decrees and in substitution of 
two bonds, dated Fobmfiry 1879. The Subordinate 
Judge, being' of opinion that the application corddnot 
.he granted, inasmuch ns the execution of the decrees 
was then barred by limitation, referred the case to 
the High Court under s, 617 of the Civil Procedure 
Code. Meld that the question could not bo referred 
under s, 617 of the Civil Procedure Code, as the order 
applied for to the Subordinate Judge was appealable 
under s, 2 of the Code, The question raised by the 
application related to the satisfaction of the decree 
within the meaning of s, 244 of the Code, Rak&ji 
u. Bhauj Haejitaw . I. L. B., 11 Bom., 67 

118. Jtidgment-de'btor 

as part-purchaser of a decree. Suit hy. — M J) and 
P J) owned a 6-nnna share in certain decrees. Tlie 
other decree-holders subsequently sold their lO-anna 
share to M S and S M, two of the judgment-debtors. 
M J) and P I) then proceeded to execute the decrees, 
and in satisfaction thereof were allowed to receive, 
upon giving security under s. 231 of the Code, the 
full 16-anna share of the decretal amount from M S 
and S M, notwithstanding the objection of the latter 
on the ground of their purchase. Thereupon M S 
and S ilT brought a suit for declaration of their right 
of purchase aud the recovery of a lO-anna share of 
the money in the hands ot M B and B B. Meld 
that the plaintiffs were entitled to the relief sought 
for. Meld, also, that the provisions of s. 25B of the 
Civil Procedure Code did not affect the suit, ivhich 
was brought, not upon tho allegation that the decrees 
were satisfied by the plaintiffs’ purchase, but, on the 
contrary, was founded upon the proposition that tho 
decrees were not so satisfied. AJbdvd Pahiman v 
Khoja Khahi Arxith,!. L. P.,11 Bom,, 6, referred 
to. Meld, further, that the claim was not within tho 
words "relating to the execution of tho decree” in 
s. 244 of the Civil Procedure Code, inasmuch ns it did 
not raise any question in respect to the furtherance of, 
or hinderance to, or tho manner of carrying out, the 
execution of tho decrees. Haeasobind Das Koi- 
eheto V. IssBEi Dasi . L L. K,, 15 Calc,, 187 

110. Suit for declara- 

tion of satisfaction of a decree — Satisfaction of 
decree otif of Court — Civil Procedure Code, s. 258 , — 
A judgment-debtor, alleging that he had entered into 
an agreement with the decree-holder in satisfaction 
of his decree, and that the latter Imd, in breach of 
such agreement, procured tho issue of a waiTnnt 
of attachment, now sued for a declaration tlmt the 
decree liad been satisfied, and prayed also for tlio 
cancellation of the warrant of attachment. M(dd, 
with regard to tho provisions of s. 244 of the Civil 
Procedure Code, tliat the suit was not maintainable. 
BAiEAOuin V. Bapanea 

[I. L. B., 15 Mad., 302 

120. ^ Ayrccmcnt not 

to execute a decree — Suit to restrain execution — 
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CIVIL PROCEDT7BB CODE, ACT* SIV 
or 188a (ACT X OF le^^)—coHttnued. 

1. QUESTIONS IN EXECUTION OP DECREE 
— eaxtumed, 

Affrementnot to execute regarded aatatt^aetiomi^ 
decree — Civil Procedure Code {Act XIV of IBSHj, 
it. 257 fa), 258 . — Af and4 werepartnerg.andMfuch 
were indebted to DT. A ^ed, and aubaeqaentty the 
debt 'naa aett!^ betweea S on^oae side and AT 


CIVIL PEOOEDXTBE CODE, ACT 2TV 
OF 1883 (ACT X OF 1877)— coa/iHuei. 

1. (JUESHONS IN EXECUTION OP DECREE 
—ooniinved.- 

thereupon an adjustment of account took place be' 

- • - ' -t • L »I. «orfi»{n 


‘il and S., praying far an injunctton agaiusi sue 
execution of the said decree and for damlgea against 
IT. He alleged that during the pendency of the 


. . fen- 

au 
nas 

■ the 

Oinl Pnjcedore Coue. -j *- ‘lie- 

~~ T that 8 244 

, was not 

d by an 

, action is 

_ suit on 

the ^Tcemcut ia not maintainable it ibe object 
of the suit is to restmo the decree-boldtr from 

I tVs 


Court, it having been urged that tbe quesi’iuu uaa 

ono which ouuid be decided In execution, and that, 

- ^ - I. r< tbsfweacot 

\ . “Ttiating 

« id to “the 

it has been 

< uchide an 

It txing 
. raised a 
. ■ the decree, 

■ -tion of the 

ilonrt ,— sum u<t. intemplated 


121 . 


— . —— — ■ Adjustvtenl of 

decree out of Court— Instalment bond — A kietbnndi 
or instalment bond was executed by way of adjustment 
of a decree, bot ti» was act ccAiSeil to the Coart 
‘in accordance with the provisions of ss 257A and 
258 of the Code of Civil Fmcedare. ffeld that 
a Court executing tbe decree was not competent 
41,^ nndnr a 244 


HiEI Pii 

122 . 


A h. xL, mV 
■ — SefataUtuU— 


against Uiepuiiutiu, i 


i maintainable. 


entered up under s .loo, ciiu ... ... 

iTeld that there mnst be an inquiry into the truth 
of tlio judgment-debtor’s ailcgatioiip, and, if proied, 
the pititiou (or cxccutlou must be dismissed, and^ 
2 B 2- 
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CmL PEOCEDDUB CODE, ACT XIV 
OP 1882 (ACT X OP ien)~confht7td^^ 

1. QDESTIOPS lliT EXISCU'JTON OF DECREE 
—coiitijiufd, 

fnrUicr, that s. 25S, Civil Procedure Code, was in- 
npplicablo to the jwcpcnt case, since that section ap- 
plies only to the case of ]iartics who stand in the re- 
lation of jiideincnt-dchtor and judgnicnt-ercditor at 
t lie date of the transaction. Rajia Avyak v, Snnr- 
WVASA I’ArrAB . . I. L. R, ID Mad., 230 


125. 


Uiicerft/ied ad- 
■Snif. 1)1/ jnilg- 


Jvslmn}! of dcerce—Scjximtc snit- 
tnrtil-dfhiors io rccovrr hack- fficir properf^, "which 
iho decree-holder ohhuned possession of, tit cxecu- 
iioii of his decree, whether mniniaittahle.— One Af 
obtained a decree for possession of n jate and for 
mesno profits against the plaintiffs. S'uliscquontly, 
bp ft registered cleramanmh, the decree-holder having 
received from the jndginent-debtors (the plaintiffs) 
the nmount dm; on ftceount of mesne profits, and also 
a further consideration of RICG, relinquished an 
S-anna share of the jotc in favour of them. The 
remaining 8-.ann.a share of the joto was also sold by 
the decree-holder by a registered hobala to the judg- 
ment-debtor. Tlic heirs of the decree-holder on his 
death ajijdicd for execution of the decree, but, not- 
withstanding the judgment-debtor’s objection that 
the dreroo could not be o.xccutod, it having boon 
s.ati.sficd by virtno of the aforesaid' ekiwrnatnah and 
kobala, they obtained possession of the jotc j the ad- 
justment, not having been certified, was not taken 
into account by the Court executing the decree. On a 
regular suit by tho judgment-debtors for, a declara- 
tion of title to, as well as for the recovery of, posses- 
sion of the jotc, the defence mainly was that, under 
s. 344 of tho Code of Civil Procedure, no separate 
suit would lie. JTeld that such a suit was maintaiu- 
nble, and that s, 244 of the Code of CivU Jlmiure 
was no bar to it. Azizan v, Saha, I. 

L, H., 21 Calc,, 437,feJ,|ny,sfIJd. Iewab Chakdea 
Dull V, Habi^CShSea Dtttt 

[I. D. K., 26 Cale,, 718 
2C,W.IT.,247 


^^'OCEDDBE CODE, ACT XIV 
OP 1882 (ACT X OP lQll)~eontimied. . 
1. QUESTIONS IN EXECUTION OP DECEEB 
—contiiwed. 

teliich the decree might award — Question io he de- 
termined in execuiion and not hg a separate suit.— 
D and U obtained a decree on an award with, costs 
against S and A. "When they applied for its execu- 
tion against A in order to recover liis half share of 
the costs, ho pleaded that before the proceedings had 
commenced, 'the plaintiffs had entered into an agree- 
ment with him that none of the costa which might 
be awarded by the Court should be recovered from 
him, Ae/d that the existence and validity of such 
an agreement ought to be determined in exeention 
nndor the provisions of s. 241. of the Civil Procedure 
Code, and not in a separate suit. Laudas Naeakdas 
r. KisnoEDAs Devidas , I, L, E„ 22 Bom,, 463 


128, 


Question as to 


amount of security on stay of execution 
pending appeal. — The question as to the amount 
of security to be given by a defendant against whom 
a decree has been passed, when a stay of exeeation. 
is granted pending appeal, is a question relating to the 
execution of the decree as contemplated by s. 244 • 
of the Civil Procedure Code, IsirwAO-AE r. Cmr- 
DASAAiA Manabhai . I. It. JR., 12 Bom., SO 


129. 


126. 


Adjustment out 


of Court — Snhseqticnt execution decree-holdei — 
Suit to recover money paid on adjustment . — It was 
agreed between a decree-holder and the judgment- 
debtors that the former should accept R200 which 
was paid in full satisfaction of the decree, and should 
certify the adjustment to the Court, and that an 
attachment already placed on the judgment-debtor’s 
property shouldhe raised. The decree-holder accepted 
the money, but did not carry out his part of the 
agreement, and more than two years later applied for 
execution which was ordered to issue, the judgment- 
debtor’s objections being dismissed as out of time. 
The judgment-debtors now sued in a Small Cause 
Court to recover the money paid to satisfy the decree. 
Beld that the plaintiffs were entitled to recover. 
I’EMATAMni Udavan V. VEi.j.ArA. Goukdax 

[I. D. B., 21 Mad., 409 

127. Agreement he- 


jore decree hy the decree-holder not to recover costs 


Claim to atfacbed 

Question to he decided in execution 


property 

— Lialility of property to be sold in execution , — 
Tho question whether property is liable to be sold 
in execution of a decree is one to be determined under 
s. 244 of the Code of Civil Procedure. Choiodhry 
Wahid Ali v. Jmiaee, 11 B. L. 

M., 185, followed in JiBeipn?; — |,fbs&EBHDE Kdab 
V. Jdsioona^JsCSd * . I, L, R., 16 Calc., 603 


ISO. 


Question as to 


legality of purchase by judgment-debtors 
of right of some of decree-holders.-— Disputes 
as to the legality of tho purchase by judgment- 
debtors of the rights of some of the decree-holders in 
the property to which the decree relates, and the 
extent of the share acquired under the purchase, are 
questions falling within tho purview of cl. (c) of 
8, 244 of the Code of Civil Procedure, and murt be 
determined by order of the Coui't executing the 
decree. Khtidai v. Sheo Dyad 

[L D. B., 10 All, 570 


131. 


-Separate suit— .^actioii- 


piirchaser not a representative of either party io a 
suit — Sale in execution of property belonging to a 
person other than the judgment-debtor . — In execution 
of a decree on a mortgage, certain property was sold, 
which the plaiotiffl in this suit claimed as his own under 
sale to himself by the sons of the judgment-debtor. He 
applied to the Court to have the sale set aside, but, 
failing in his application, he sued both the decree- 
holder and the auctiou-purcliaser for a declaration of 
his title to the property in question. Tho Assistant 
tl udge held on appeal that tho suit was not maintain- 
able, on tho ground that, tho greater part of the pro- 
perty being included in the decree, the question of 
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C31VXL PROCEDTJKE CODE, ACT 3aV 
OP 1882 (ACT X OF 1877)-eoa<.»ii«A 
1. QUESTIONS IN EXECUTION OP DECREE 
—conttnued. 

title ought to have been settled in cxecoti<Hi*pTCceed» 
ings under s. 244 of the Code of Cwil Pwecdurc, 
and not by a separate suit. Seld, TeYereUJp the 
decision of the Assistant Judge, that a. S44 did not 
bar the present suit. It could not apply, except u 
regards property afiected by the decree, and a part of 
the property claimed hy the plaiutifi was not inclndcd 
in tho decree Moreover, the question u» the present 
suit did not arise between the partoet to ttie fonnw 
suit, or their representatives. Smitbam CinKtAUAK 
tvJrru . . . I. L. H., 13 Bom., S4 

133. - -■ - Separate s«»^ 

on dtsalloioante of ohjeciion to exeention. — In 
eveeution of a decree, the defendant, who was sued as 
the representative of her deceased brother, objected 
nnder i. 244 of the Code of Civil Prceednre to the 
attachment of certain lands to which she ttX vp 


• !*■ * J ' ■ ■ y • 

withstanding the order under a. 244 KnTLitAuua 
V. SstAPrAv . . L Ij. B., 12 Had,, 328 

133. ' '■ -I- — ■— Ohjettion ran- 

sny qtieiiton of Uth leUetn parii/ added at 


CIVIL PEOCEDTIRE CODE, ACT XIV 
OP 1882 (ACT X OF 1877)— eo««i»tied. 

1. QUESTIONS IN EXECUTION OP DECREE 
~continwd^ 

and applied to have the sale eel aside on payment 
being made by him under Civil Procedure Code, 
e. 310A The purchaser was the decree-holder. 
The application having been refused by the Courts 
of first instance and first appeal, the applicant 


13B, Clams io at- 

tached property — Qaeshons arising heficeen^e 


tativcalun the record ti the suit in regard to the «»• 
cntion, dis< barge, or satisfaction of a decree- The 


ISQ. Cfoiw If led^l 

'reprosentaUot to property at At* own indepen- 
dently of deoeased gvdgneni-deitor—fns fertii— 
Cf«t Prooedure Code, et. 234, 278, J2S3 lleld 
br the Full Bench (TraBBU.. J., dissenting).— 
Where a ju^rnent-debtor dies after the passing of the 


V. JVOVT Ceandba Atobikabi 

[LlaE-.n Calc., 67 

134. ' Sight of a 

morfgageelo the benefit oft. 310 A— Appeal against 
order adverse to nortgagee,~k mortgagee, beng a 
party to a suit, objected that the mortgaged premises 
hadbeen attached and sold in execution of the deersa 
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CIVIL PROCEDURE CODE, ACT XIV ( CIVIL PROCEDURE CODE, ACT XIV 


OF 1882 (ACT X OP 1877)-c»*<iiiii«rf. 
1. QUESTIONS IN EXECUTION OP DEC] 
y-eonliimed. 

nf the iudument-debtor — Cla*m> to attaeked 


OF 1883 (ACT X OP 1877)— 


d pro- and not by » gepanite suit. MADHrS0J>AS Dl3 r. 
QoBiiit*^ Pbia CnowDHUBairi 

p:.Ii.R.,37Calc.,34 

40.W.If.,417 

*£ » 144. Uiam to prc- 

18S8 perfi/ atlacied in execulion of decree— " Partite to 
l>een *u*t " — Snheeqnent tatf Ig a defendant toAo had 

tnrt hren cconerattd %n a former *«i< — MaintatnahiUlg 

ttba .... 


pnxMitative ot a 


• At tbe dtniu uL u , 

. snbaaqumtly, tbe md lands would bave Tested 
•_ .va wbo now brongbt tbia suit claiming 


SeeCayyaiJ h It , 4l Muti., , 

> eWlJU S1BTB01.0 r. K&UBSWiBi^UA 

. • [L L. R., 23 Mad, 301 

I 

. dVeOADtciiBBlACirnfASsErArrA e Gabicheeha 

'■ ’ SxETATTA . . .XL. R., 21 Idad., 46 

145. — Partiee to 

mtt — AJferation of decree by Court executing 
■ Fottereion (a deewer— The plainlifE purchased a one-gunda share 

In estate No 831 and obtained a decree for pciscsetnu 
• a^toat the defendants While the plsinlifi’* suit 

was pendinp. and before he took out execution under 
i..,. , the said decree, partition proceedinfs took ptice. 

execotioii of the nartitiou-prcreedings the defendant’s interest 
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'CIVIL PROCEDUBE CODE, ACT XIV 

OF 18S2 (ACT X OF imi)~con{inned. 

-1. QUESTIONS IN EXECUTION OF DECREE 
— continued. 

Frocedtire Code. The requii’ed ti'ansformation of the 
defendants’ interest could not be effected without 
altering the decree which was given in the former 
■suit. The question that arose in the suit, although 
it was one between the same parties as those in the 
former suit, could not be regarded as a question relat- 
ing to the execution of the decree in the former suit, 
and therefore the Court in execution proceedings had 
no authority to make the necessary alteration in the 
decree. Keishna Roy v, Jawahie Sin&h 

[L L, B., 20 Calc,, 260 

146. Order cancelling 

an execution-sale of land — Subsequent suit for pos- 
session brought bg judgment-debtor . — A decree-holder 
attached land of his judgment- debtor and brought 
it to sale and himself became the purchaser in execu- 
tion of his decree. The purchase having been made 
without the permission of the Coni’t, the sale was set 
nside on the application of the judgment-debtor, who 
now sued to recover possession of the land. Meld 
that the suit was not maintainable under Civil Pro- 
cedure Code, s. 244. Vieaeaghava r. Venkae’A 

u. L. B., 16 Mad., 287 

147. ^ Purchaser of 

land sold in execution — Confirinaiion of sale — Objec- 
tion of msaleabilifg . — A judgment-debtor having 
died before the decree was executed, his sons were 
brought on to the reco: '' 

Ancestral property of the 

brought to sale in execution and purchased by the 
decree-holder, and the sale to him was confirmed. 
Subsequently the judgment-debtor’s sons objected, 
under Civil Procedure Code, s. 244, that the property 
Tivhich had been brought to sale was not liable to be 
sold in execution. Meld that the objection was 
rightly made under s. 244, and a separate suit was 
not necess-ary for the purpose of an adjudication on it. 
KEISHNAN t!. AEUKACHAlASt 

[I, L, B., 16 Mfld., 447 

148. Question of nalid- 

iiy of sale of an occupaneg holding not transferable 
ig custom in execution of a decree for arrears of 
rent obtained bg a co-sharer landlord — Bengal 
Tenancy Act (VIII of 1885), ss. 22, 65, 73, and 
188 . — An occnpancy holding which is not transferable 
by custom, as also the interest of the judgment-debtor 
in the said holding, are not saleable in execution of a 
decree for rent obtained by only some of several 
co-sharer landlords. Bhiram Alt Shaik Shihdar v. 
&opi Month Shaha, I. L. £., 24 Calc., 355, ref erred 
to._ A judgment-debtor, whtsc occnpancy holding, 
which was not transferable by custom, had been sold 
in execution of a decree for rent obtained by some of 
the cc-sharer landlords, objected to the application 
■made by the anction-pnrehaser after the confirmation 
of the sale for delivery of possession of the said hold- 
ing, on the ground that the sale was illegal. Meld 
that the confirmation of sale was no bar to the ap- 
plication that was mado by the judgment-debtor to 


CIVIL FBDCEDDBE CODE, ACT XlV 

OF 1882 (ACT X OF 1877) — continued. 

1. QUESTIONS IN EXECUTION OF DECREE _ 
— continued. 

- have it declared that in execution of such a decree 
the holding could not be sold, the question being one ■ 
which related to the execution, discharge, and satis- 
faction of the decree. BasH Bam v. Fattu, I. L. B., 
8 AIL, 146, refen-ed to. DheGA Chaean MaedAu 
V. Kaxi PeASAEEA Saekae 

[LL.B.,26 Calc., 727 
3 C. W. E;., 588 

149, : Sale bg mort- 

gagee in execution of decree — Sale contrarg to pro- 
visions of s. 99, Transfer of PropeHg Act. — Property 
subject to a mortgage having been sold by the mort- 
gagee as holder of a decree against the mortgagors, a 
separate suit was brought by the mortgagors to set 
aside the sale as being in contravention of a. 99 of 
the Transfer of Property Act. On objection being 
taken that the suit was not maintainable, the matter 
being one for detennination in execution proceeding 
under s. 244 of the Code of Civil Procedure, — Meld 
(1) that, although the sale was contrary to the provi- 
sions of s. 99 of the Transfer of Property Act, that 
section being for the benefit only of a particular class 
of persons, namely, those concerned with a right to 
redeem mortgaged property, such a sale was not void, 
but voidable ; (2) that the question, being one arising 
between the parties to the suit wherein the sale was 
made and relating to execution, could not be raised 
and decided in a suit, but should be raised and tried 
only in execution proceedings taken under s. 244 of 
the Code of Civil Procedure, and the sale set aside 
if such relief were not, for any reason, barred ; (3) 
that the sale having been confirmed, such confirma- 
tion was final, and precluded the mortgagop from 
seeking the relief to which they would otherwise have 
been entitled ; and (4) that, notwithstonding such sale 
and confirmation, the mortgagors might not be pre- 
cluded from suing to redeem the mortgaged property 
on payment of the amount given credit for by the 
mortgagee in respect of the sale. Mayan Pathuti v. 
Pakueait . . . . I. L. B., 22 Mad., 347 

150. Question of 

saleabilitg of occupaneg holding in execution of 
decree — Transferabilifg of occupaneg holding ac- 
cording to custom or usage , — When an application 
is made to execute a decree for money by the attach- 
ment and sale of . an occupancy holding, the judgment- 
debtor is entitled, under s. 244 of the Civil Procedure 
Code, to raise the question as to whether the holding 
is saleable according to custom or usage, and to have 
that question determined by the Court executing the 
decree. Majep Hosseh v. Eaghubtie Chowdhet 

[I. L, B„ 27 Calc., 187 

161. — — — Question for 

Court executing decree- — Question between decree-, 
holder and judgment-debtor as to saleabilitg or 
otherwise of an occupancy holding . — Under s, 244 
of the Civil Prccednre Code, the question as to the 
saleability or otherwise of an occupancy holding be- 
tween the decree-holder and judgment-debtor can be 
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ClVIIi PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)-eo»i<i»««?. 

1. QUESTIONS IN EXECUTION OP DECREE 

— conttnutd. 

•ditermined in tlio esecutiou rrMeediBR. Dvrga 
Charan Mandal v. KaU Prasanna Sarlar, I. X. 

26 Calc., 727, and Phiram Ah Shatk Shitdar 
V. Oop% Kanik Skaka, J. L. P , 2i Calc., 355, 
referred to Gahab Khaxipa BtrAiii r. Kasui 
W nBUX Jamadas . . D L. R., 27 Cale., 416 

[4 a W. H , 657 

162.-- - ■ - Hwijor odmtntV 

dration respect of iarred decree — Uorfgage- 
decree — Transfer to High Coarl for extenUon— 


A eeparate fuit, Joosxuta Dassi c. Tkaceomoni 
DA 53I . . . I. L. S., 24 Calc„ 473 

153. ■■ Question as to 


uuutuMou, nan appoiuien lu uii vue luen vacant 
tiSice of T«znbu-an, aunaging Certsia tastbg. Tlie 
decree directed that the Pandara ibonld Basie a 


own selection. Xu exeiuiiuii luu xauuara named 
a Tambiran for the oflice, but died before the in^niry 
as to hie fitness Ilia successor, as bead of the adbi- 


ClVIIi PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)-con<.«ttei. 

1. (JUESTIONS IN EXECUTION OF DECREE 
—continued. 

nam, petitioned to withdraw the nomination, naming 
another Tambiran. The snbordinate Court made an 
order disallowing the withdrawal, and, after inquiry 
as to the fitness of the first-named Tambiran, ap- 
pointed him to the cffiie. The High Court, on the 
Pandara’s appeal, decided the first nomination had 
been competently withdrawn, and directed an inquiry 
as to the fitness of the person semndly named, find- 
ing on the evidence that the first-named was not 
fit. JLeld, on the appeal of the Tamhiran first- 
named, that the gnestinn as to his right was ono 
that bad arisen between the parties to the suit. 


SAunAMnnA Pabbaba SAKifAiim 

[X L. B., 17 Mad., 843 
L. R., 21 L A., 71 

164 — Steond 

restilalion of eonjutal rights— Decree »» former 
self not etecuied — Svl>se(^tnt voluntary eokahta' 


house, and stayed with him for two months. She 
afterwardtdHertedhim again. Thereupon the plain- 
tiff filed a second amt lor restitution of conjugal 
rights Held that the suit was not barred cither 
under a. 13 or i 244 of the Coda of CimI Procedure, 
A second withdrawal frem cohabitation eonititntea a 
fresh canse of action. KisnATLAi, QianHABtAX, 
V. Bax PabtatX . X L R„ 18 Bom.. 327 

166. ; Objection by re- 

presenlattre of party to the suit fofA* yHrtsrficflOu 
of the Court vhick passed the rfecree. — S. 244 of the 
Code of Civil Procedure applies as well toadispute 
atisii^ between the parties contemjilatcd by that 



156. — — - 5ui< for mesne 

profits subsequent to partition — Right of sui(— 
Decree tM evtt for parUUon not giting mesne pro- 
fits . — Where a decree for partUioa is silent about 
mesne profits subsequent to the institution of the 
amt, a party is at liberty to assert his right to such 
profits by a separate suit. S. 244, para. 2, of tlie 
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CIVIL PBOOEDUEJI! CODE, ACT XIV 
OP 1882 (ACT X OP 1877) — continued, 

1. QUESTIONS IN EXECUTION OF DECREE 
— continued, 

Codo of Civil Procedure, expressly reserves such a 
right, of suit. IllliVKAV r. StTAUA^t 

[1. L. R., 19 Bom., 532 


157. SuH/or contri- 

lulion against joint judgmcnt-deltor, — S. 2-14 of 
the Codo of Civil Procedure does not apply to a suit 
brought by one of two joint judgment-debtors who 
has boon compelled to satisfy the decree in full 
ngninst the other joint judgment-dohtor for con- 
tribution, the liability being one which could not 
have boon decided in cxccntion of decree. RAM 
Saban Pande f. Janki Pakee 

p:.L,R,ia Aii.,108 

158. Decree tncapalle 

of execution hi/ reason of erenis suhse 2 uent to decree 
— Decree giving an option to the parties , — A 
partition suit bniught by a son against his father was 
referred to arbitration. On the 0th .Taunary 1800, 
thcawanlwaa published, and, on the 27th March 1890, 
the defendants moved for and obtained a decree in 
teinis of the award. By this decree it was ordered 
that, in satisfaction of the plaintiff’s claim, the 
defendant should pay to him Rl,05,000 in the 
manner therein stated, viz,, 1140,000 to bo paid forth- 
with, and the balance of HG5,000 to bo paid " upon 
the plaintiff delivering to the defendant certain speci- 
fied property, which inelnded two vessels or buglows, 
called respectively the Nasri and Samhuh,” In no 
event was defendant to bo required to pay the 
RGSjOOO before the 15tli November 1890. At the 
date of the decree the vessel Samhuh was at sea on 
a voyage, and, on the 18th June 1890, while still 
on the voyage, she was lost. On the 15th Novem- 
ber 1890, the plaintiff's attorneys demanded pay- 
ment of the balance of 1105,000, They offered 
to deliver the other properties specified in the decree, 
but stated that the vessel Samhuk had been lost. 
They offered to pay its value, which they estimated 
at R1,000. The defendants, however, demanded 
the delivery of the buglow, which they stated to be 
worth a very large sum. The defendant hav-, 
ing, under the circumstances, refused to pay the 
B.65,000, the plaintiff applied for e.xecution of the 
decree, which was refused. He then obtained a rule 
calling on the defendant to show cause why the 
decree of the 27th March should not be amended or 
rectified by stating therein the amount of money to 
be paid to the defendant ns an alternative, if delivery 
of the vessel Samhuk could not be made, such deli- 
very having become impossible. That rule was dis- 
charged. The plaintiffs then took out a summons call- 
ing on the defendant to show cause why an order should 
be made, under s. 244 of the Civil Procedure Code, 
^eoting the plaintiffs to pay to the first defendant, 
in lieu of the delivery of the vessel Samhuk, such 
sUm of money as might bo fixed by the Court as the 
value of or compensation for the loss of the vessel 
Samhuk in the decree mentioned, ' and why an order 
should not be made that on payment of suCh sum 
and delivery of the other properties mentioned in 


CIVIL PROCEDDEE CODE, ACT XIV 
OF 1882 (ACT X OF 1877) -continued, 

1. QUESTIONS IN EXECUTION OF DECREE 
— concluded. 


the decree which the plaintiffs were to deliver under 
the decree to the first defendant on payment by the 
latter to tlicm of RG5,000 the first defendant should 
pay to tho plaintiffs RCS.OOO and interest thereon 
from tho 15tU day of November 1800, mentioned in 
the said decree, and, in tho event on its being hold 
that tho first defendant was not bonnd to pay tho 
said sum of BG5,000, then why an order should not 
ho made that tho property mentioned in tho decree 
which the plaintiffs wero to hand over to tho first 
defendant on payment of HG5,000 should not be 
retained, used, and appropriated, absolutely by tho 
plaintiffs for their own use and benefit, freed and dis- 
charged of all claims on tho part of tho first defen- 
dant, and why the first defendant should not bo 
directed to withdraw tho claim made by him to a debt 
of R22,000, or thereabouts, mentioned in an affi- 
davit of one Ahmed bin Essa Khaliffa, and why such 
further or other order ns to tho Court might seem fit 
and tho justice of tho case may require should not 
bo made in the premises and in relation to the 
properties mentioned in tho decree which were to be 
delivered over by the plaintiffs to tho first defendant 
on receiving from him RGS.OOO, and why in the 
alternative tliis suit should not bo restored and placed 
on tho board for trial. It was contended by the 
plaintiff that the questions raised in the summons 
wero questions arising in osccution to bo dealt with 
by n Judge in chambers under s. 244 of tho Civil 
Procedure Code, and that a fresh suit was not neces- 
sary. Deld, disnnssing the summons, that tho 
application was not ono in execution of a decree, nor 
was the question ono arising in tho course of execution, 
bnt that the decree having become incapable of execu- 
tion, the Buminons asked tho Judge to decide what 
wore tho rights of tho parties in consequence of its 
non-c.vecntion. Held, also (as to the part of the sum- 
mons osking for restoration of tho suit), that tho 
matters in issue in the suit had been fully heard and 
determined, and the rights of all parties had been 
settled by the decree, and consequently there was 
nothing further to be tried. The Court could not in 
this suit, after passing a decree, proceed to ascertain 
the rights of tho p.arfies under a state of facts quite 
different from those which appeared in the pleadings 
and arising subsequently to tho decree. Ahmed bin 
Shaik Essa Khaupb a v. Essa bin Khambpa 

[L L. B., 18 Bom., 495 


2. PARTIES TO SUIT. 

159. Representative of 

decree-Bolder — “ Parties to suit, ” Meaning of . — 
The words in s. 11, Act XXIII of 1861, "questions 
arising between the parties to the suit ” cannot be 
limited to questions arising between those who were 
parties to the suit at the date of tho decree, but 
after decree the representative of a decree-holder, 
or the representative of a defendant against whom an 
execution is sought under ss. 210 and 2J6of the Code, 
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tJIVTIi PBOOBD'OEE CODE, ACT XIV 
OF 1882 (ACT X OP 1877)— 

2. PAETIES TO SUIT— 
become parties to tbc suit for tbe purpose of execu- 
tion, and questions arising between the parUca to the 
suit within the meaning of S. 11 of the amending 
Act Btodtj Rammta I'. VEHiAXTiL S Mad.. 283 

160. — — Separate tmU 

jj having obtained a decree for money Kt 

the haruavan of the defendants, K died, and the 


CiTil Procedure. KITckot M*kok «. Ktojo. 

KATAB . . . I.L.H.,10Mfld.,U7 

161. Trantfer of 

decree ly Bperalton <jf lau>~Xepreee»tattte of 
ortginal decree-holder— HigM to appeal againet 
order erecurton. — Z died in Hay 1B59, 


this suit against L as manager c{ certain landed 
property bden^ng to the Hallai B^Uia caste, and 
Iraown as Maujan Wadi to recorer certt^ loaoa 
mode by them as executors to bun as manager of the 
ji^d wadi. On the llth May 1870. while tbb amt 


proceeded without amendment. On the S3rd Jann- 


CIVIL PBOOEDOEE CODE, ACT XIV 
OF 1882 (ACT X OF 1877)— continued. 

2. PARTIES TO SUIT— continued, 
entitled to sue out execution, and was to be regarded 
aa the represcutatire of the original decree-holder 
yrithin the meamng of cl. (o) of s. 24A of the Civil 
Frocednre Code, and had a right of appeal agmnst tho 
order of the Judge in chambers refusing exeention. 
FOBEUSASnlS JlWAKSAS «. YaILABDAS WaAIJI 

[I. L. E., 11 Bom., 608 


tho transfers to AT were inoperative, as the initm- 
menis of tninsfer had not been registered at tbe place 
where the substantial portion of the mortgaged pro- 
p^y was sitnste, in accordance with s. 20 of the 
Reclstration Act of 1877. It appeared that no notice 
had been issued to 21 under s. 232 of (he Civil Fro* 
eednre Code, that he was dead, and that his legal 
representatives bad not been cited as retired by law. 
Ibe application was allowed by the Courts below. 
Beld that the matter involved questions arising 
between the parties to the decree, or their represen* 
talives. within the meaning of s 244 (c) of the Code, 
and that the order allowing the application was 
(herefure a decree within the definition of s 2. and 
was appealable as such GnuAm Lai< v. Data Rau 
LI. L. B., 8 All., 46 

183. Zepreeenial\Te 

of deeree-hoMer—Affachment tf decree — Cir«7 


to mane any payuicuk. lu cue appeuaui, wiurenpon 
the appellant applied for execution of the deem 
, u- — . -’-hned 
■■ ■ " tbe 

. HU 

■ •• the 

uecree wuuiu me uieuumg in s. aoA ox uic Civil 
Frocedure Code. The decree had been tiansferred 
to him ” by operation of law.” As such, he was 


164 . 1 . — Quertton relat- 

ing ioexeevtion of decree — Reprcsentatteci. — Xand 
JIf were brothers alleged to be jomt m food. 
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ftltvrf.ntiv.' tbi» •:!(■. 'jl ! r.' t 1 Mtlom! r.r.'t plari '! 

I 'l th- t> n.rd fer Iriti, It wat nrit.’tvii-ii by tht 
ji’.ti'-.tifT tun! th.- r,;ti'«*.V ;•.♦ nit'ii in the riniin'''n» 
te.-ti- <j!;,5*i v» s.'-i!';.; in rW'-niti .'ti to In' li-alt H'itli 
by& in rhar.-.' in nnib-r «. 2 51 rf tlie Civil 

I’r <- In:.- (.V-h-, ati'I thi*. ft froah tnit ww n*'*. ntw-*.- 

rvry, ll'td, lUir.'.li the m. tiiit the 

ftyj'Vi^tti '! WAt n *. r".,' in i-tiwiii t. < ( ft tli-vrfr, tr ? 
v.t» th- ijr.ia'i n r;'..‘ ariiins !'i the r,'''jri*''f c ivnitiftti, 

1 ".t thatth' ih-rvv htvin.t’. |■l-■;r!'• inwi-ahl.' of rilin’,* 
ti- ':, thi- ttVi'l th- to i!ie!,!i' wh.-t‘- 

t»-*i- th- ri.eh!t of th- p-trtiea in rntia.i^ntnce ofita 
ft irv-jtt •;!, it fit, r!«i (ft< to th'’ jntt of the j'.itn* 

! I:-. “1 aii.:;!.; f,-;’ ti'it. nt'.i ft of th.e unit). t!at the 
! o.t'.t. ri in ill-.’.'- in t'le sail iift'i Ivi'ft fully hinii! ittiij 
i! tirrnint.!, nmi the rtf-h‘.v i f aft I'trtift had hem 
t by tin- iln'r.'.', ftsv! r.5rt''lmftlly th.ri- wav 
r. t.Mn;; fnrtlor t,i he tri.'!. Tilt* C'.-nrt c' uhi !i t in 
lliit i'sit, nf:*r p-.t'in;; a ilii-rii', pr.-niil to m.-ertain 
t*:- riithtv of the J'vrtioi ttftil’r ft v'-.tte of faciv Iiniti' 
I'.ifT.-riti*, fft.'n th I - « t>ifh ai'’,'"Ar,''Hn the j'io.vlinTs 
ft’-'.ii r.riiin * »-.jbi, iju.estly to the tl.eref. .bltitKi) jii;,' 
Sluix lit?.'. Kiuuri'.v r. iPbt sijK fCir.ti.tpr.v 

[I. L. It, 18 Bom., 405 


n. rARTIFS TO SUIT. 

ICO. XleprPBontntivc of 

tlccroc-holder — Fnr.'iVf it, suit,'’ ICfitnir.^pf . — 
Tin- werifv in s. 11, -bet XXllI of IS-il, “ ijlirstionv 
ari-inp hitwr,-;! the partin to the vnil" cannot he 
limitcii to qniKtionv ariiing lutwccn these who were 
jnrtics to the snit at tlic ilvtc of the deen'e, Imt 
utter decree the repruentattve of n dferi'C-holdcr, 
or the rrprcsent.ntive of a dcfanhvnt apiinst whom an 
fxccntionb to'ajthtnnder ss. 210 and 2lCof the Code, 


( 1237 ) 


DIOBST OP- CASES. 


( 123S ) 


tlCVlL PEOCEDURE CODE, ACT XIV 
OP J883 (ACT X or 1877)— conifnued. 

2. PARTIES TO SUIT — c6»<tHtied. 

■become parties to the suit for the purpose of eieeu- 
tion, and questions arising between the partiM to ^ 
suit within the meaning of «. 11 of 
Act BtJDDO Raiuita r. Vekkaita 8 mad.. 263 

Separate emtt. 


—£ having obtained a decree for money agmnat X. 

TT file 


that tlie sail ttas uuIa.,.. ..j k . J 

Civil Procedure. EATUHin Mbhow «. KiWJU. 

2fArAS . > . 1. Xb B.. 10 Mad.. 117 

161. Trant/er of 

decree ly operation of laa—Sepreientatite of 
original detree'holier — EtgM to appeal agaimtt 
eraer refitttng eeeeuhon. — B died in Kay 1859. 
leaving his property to his execoton in imst for the 
appellant P> ana he directed tiat the praperty obcald 
be assigned hy them to the appellant as «>ao as he 
oaae of aga la Aagest ISCS, the erenton filed 
this suit against Z as manager c( eertam landed 
sroperty belonging to tbe^Ballai Bbattb cute, and 
nown as Mahajan ITadl to recorer certain icaoa 


their testator lu lue appiubUi a. > 


decree wuum me meaning U a aii «.| 

Procedure Code. The decree had been iasHemd 
to him “ hy operation cf law.” As rath, 1® 


CTVIh PROCEDOEE CODE, ACT XIV 
or 1882 (ACT X or 1877)— eo«f»nK«d. 

2, PASTIES TO SUIT— eoBtinaed. 
entitled to sue out eseeotion, and was to be regarded 
aa the representative of tho original decree-holder 
irithia the meaning o£ cl. (e) of s. 244 of the Civil 
Procedure Code, and had a right of appeal against tho 
order of the Judge in chambers refusing execution. 
FVsniAEAKPAS JWANSAS V. VA1XABDA3 WAIWI 

[I. lu E., U Bom., 608 


«i lueaauimu^Kj u 


petty was Dtoate, in acdTuance aim a. bu oI liib 
Kccutntbn Act of 1877. It appeared that nonciiee 

•,v. ,1*. ,r 4-., 


hetweea the parties to the decree, or their represm* 


of tfeeree-Mder—^/laeAment of decree — C«n7 


denw which he baa aiUcLciL When the dime 
attached iao heea perseJ by ttr fame Cnatt u the 


184.- 


. — " QnceiU^ reia!^ 

eng loneentionof decree— BepTtetoiatrtu^TtnZ 

U were trothiTS alliged pj be iyiia 5r !»£. 
dweDtng. and boiliifM. In a wit aU-i-vnaiiTOgh: 
wassft K, and which wm uniucKatfcry Ofiii.&£ ty 
him tn behalf of LlmsrlfoMtbej-^juJfssirt.efit-Tw 
tor eotte wtt poHcJ aj-aiori Ihn. X ifirf tiie- 

deerte, and tiic dtTnvh'vldcr Is satnz-at laZX'a 



( 1839 ) 


DIOKST OP CASKS. 


( 1240 ) 


Crvili PROCEDTJBE CODE, ACT XIV 
OP 1882 (ACT X OP 1817) -coni 

2. PARTIES TO SUIT— 

80«8 put on Uic record ns his representntivea. Cer- 
tniii property wns ntlaclicd in execution, nnd the sons 
ohjccled thnt tlie pivijicrty in rpK'stinn bud come to 
them ns the self-ncquired jmipcrty of tlicir uncle 31, 
who luid died after A', nnd that they lind inherited no 
projierty from their father A'. Tlieir objection wns 
followed hy.tho Court executing the decree, nnd the 
property wns ordered to he released from nttaehmenf. 
In n suit brought by the nssiguec of the decree-holder 
ngninst the sons of A to establish Ida right to ppn-eed 
ngninst the property in question in execution of the 
deci'oo ngninst K, — Held thnt the question of the 
liability of the properly to betaken in execution in 
the Imnds of Iho defendant wns a " question iirisitig 
between the parties to the suit in which the decree 
was passed or their rei)rcseutntivcs, nnd relnling to 
the cxeeTition, etc., of the decree ” within the meaning 
of s. 2-1‘t of the Civil Procedure Code, nnd that the 
Ruit was consequently net maintainable. The cases 
ns to the jmsilion of rcprc.scnlatives nddwl to the .suit 
either before or after decree referred to nnd discussed. 
llAjniTP Sisou ». llAMaoPAM Roy 

[I. L, B., 16 Calc., 1 

165. — — — licpresttitatives 

oj jndpmenl'ihJitors — Question ofliahililt/ of pro- 
per! i/ to be eoUJ, — Held tlmt tlic question whether a | 
person nllegcd to bo a representative of a deceased party j 
to a suit is sucli represcntnlivc, and also the question 
whether property against which execution is sought 
in the hands of the rcprc.sentntivc of a deceased pnrty 
was in fact the property of such dcccascti party nnd 
not the separate property of the representative, are 
questions to bo decided under s. 24-1 of the Code of 
Civil Procedure nnd not by separate suit. Rajrup 
Sinph V. llampolam Hop, J. A. R., IS Calc., J, 
Choicdry If'alted Al{\. Jnmaec ,11 li. L, Ii.,149, 
and Seth Chand Hlal v. Jlurga Del, I. L, It,, 12 
All., 313, referred to. llE^'I Pkasab Ktowar r. 
Lukhna Kunwab . . I, L. H., 21 AIL, 323 

166. « Fa rip »— 

Fepreseniaiire of a parly” — Avclion-pttrc/tascr 

— Order in summary inquiry, — A purchaser at a 
Court-sale is net a party, or the representative of a 
party, within the meaning of s. 24-4 of the Code of Civil 
Procedure (Act XIV of 1882). He is, therefore, not 
bound by any order in the miscellaneous inquiry under 
E. 280, 281, or 282 of the Code. Nor is hobound by 
the specifications contained in the proclamation of sale 
of the claims of intervenors. Certain property was 
attached in execution of a decree. The defendants 
intervened, and objected to the attachment, on the 
ground that they held the property on permanent 
tenancy. Their objection was allowed, and the Court 
made an order, directing the property to be sold, 
subjeet to the defendants’ rights. In the proclamation 
of sale, however’, it wns stated that the Court did not 
guarantee the title of the intervenors. The plaintiff 
purchased the property at the Court-sale, He then 
sued to eject the defendants. The defendants pleaded 
that the plaintiff bad purcliascd, subject to their rights 
as pennauent tenants. Both the lower Courts rejected 


Civil, PROCTEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877) —continued, 

2 . PARTIES TO SUIT-oo«<imierf. 

the plaintiff’s claim on the ground that ho was hound 
by the order in the miBCcllancons inquiry, which had 
heromn conclusive hy reason of his having omitted to 
sne within one yc.ar from the date of the order. 
Held, reversing the lower Court’s decision, th-at the 
order in the miscellaneous inquiry was not binding 
on the plaintiff ns an anetion-purchnscr. V ism'ANATn 
CitARUtT Naik f. Srdkaya KritaRA Sretti 

[I.D. B,, 15 Bom,, 290 

167. Furchaser of 

rights of Hindu widoir — Jlcprcsentafirc, — After the 
dentil of a childless Hindu widow, a lessee from her 
of jiroperty n-hicb Imd belonged to her liusband 
. obtained against her vendees of part of the same pro- 
perty a decree for dairmgcs for wrongfully keeping 
1dm out of possession. The effect of tlio decision wa.s 
to decree the claim against the estate of the widow, 
nnd to exempt from liability the judgment-debtors 
personally nnd the i>ropcrty wliich they had pur- 
chased. In execution of the decree, the said property 
wns S lid, nnd was purchased by the decree-holder ; 
one of the judgment-debtors had died during the exe- 
cution-proceedings, nnd her son wns duly impleaded 
ns her representative, nnd he raised no objection to 
the ntlacliment and sale. Subsequently this son 
sold bis rights and interests in the property i and his 
vendee sued the decree-holder to recover possession ' 
on the ground that, the decree being limited to the 
estate of the childless Hindu widow, the defendantas 
purchaser conld not acquire hy the sale aiiy rights 
superior to those of the widow ; thnt those rights had 
expired upon her death, and left nothing to be sold, 
nnd tliat on her death the property devolved upon 
the plaintiff’s vendor, nnd bad thence passed to the 
plaintiff. Held that the plaintiff’s vendor was a 
party to the B\ut within the moaning of s. 244 (c) of 
the Civil Procedure Code, and tlmt he not having 
objected to the sale in execution oftlio decree, neither 
lie nor the plaintiff could go behind that sale or ■ 
claim the property upon any title which ho might 
have asserted in the cxccntion-procccdings; and that 
the suit wns barred by s. 2’14. Ham ffhulam v. 
Hacarn Kuar, I, L, H., 7 All., 547, followed. 
Hahori Hal v. Gatirt Sahai, I. H, H.,8 All., 620, 
distinguished. Alulmatifri v. Ashfah Ahmad, I. 

L. H., 9 All,, 605, Hoop Hall Hass v. Belcani 
Meah, I, Jj. H., 15 Calc., 437, and Havitnni Menon 
r, Etinjn Nayar, I, L. H,, 10 ilfarf., 117, referred to. 
Raghtoab Diai o, Hamxd Jar 

p:.L,B,12AU., 73 

168. ~ Hxectdton of 

decree — Transferee of decree — Hepresentative of 
party to suit — Appeal — Civil Frocedure ' Code 
(1892), SS.232, 540, arid 588. — A person who, within 
the meaning of a. 232 of the Code of Civil Procedure, 
is a transferee of a decree is a representative within 
the meaning of s, 244, qud the decree, of the party to 
the suit under whom he, immediately or by mesno 
assignment in writing, or by operation of law, has 
derived title to the decree in the suit. It ia tiie 
assignment in writing from the decree-holder, and 
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I>IQES1! OF CAS^. 


( 1212 ) 


CIVIL rROOEDCRE CODE, ACT XIV 
OE* 1882 (ACT X OP 1877)— coB<«)iuee?. 

2. PARTIES TO SUIT— conHawi. 
not the recognition by b Court of him as a raprcsra- 


ffulzan Lai «*. -Dd^aram, L L, S,, 9 Ml.> 


109, ■ •* RtprtutU<t’ 

(I’ta " 0 ^ pari^—TMrtkaur of Ikt decrtofrom ike 




•Dwaa BuKsn Sibxab v. Faxik Jiii 

[L L. B., 20 Cala, 250 
3 C. W. ir„ 222 


170. C\t\l Rrocf 

dvre Code (Jet XiroflSS2J.ts.232,214,el.feJ 
— Cir«i Procedure Code Amendment Act {Vll 


CIVIL PROCEDtlBE CODE, ACJT XIV 

OP 1882 (ACT X OF 1877)--coB<»n«ei. 

2. PARTIES TO SUIT— coai.Buerf. 

Jat firifn Pas, J. Z. R > 16 All., 483, followed. 
Gasax Das Seax. r. Yaeob Ali DosAsnt 

ELL.B., 27 Calc., 670 

17L Party tumecessanly 

added to suit— Aui<.— S.244ot the Civil 
Procedure Code alludes to poxties to the decree or 
their rcprMentativea, but it is not on that account 
open to a plaintiff to evade the section by adding an 
unnecessary party to the suit. Knisio MoniKBE 
Dasseb V Kalitbososibo Grose 

[I. L. R., 8 Calc., 402 

172. — — ■ ■ Purchaser of decree 

of purehaier. — Tho words " Party to a 


Taea CniSD IlAjaAB e. Doobca Chit&k Hajbih 
[10 W. B., 205 

173, — . . Petitioner, Fosltloa 

of, when petition struck oS— Stranger —In a 
suit brought by il apainit fand others, certaiulands 
belonging to O were included) and O was mido a 


[lOW.B., 101 

274 Party on record, 

though wrongly — Jliffhte of appeal . — A party 


175, _ AppUcahdUif 


170, ' ' ■ - Ptrton olitruc- 

/•ny the decree-holder at the inshgahon of lie 
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DIG£^ OV GASES. 


( 124(5 ) 


CrVUj PEOCEDUBE CODE, ACT XlV 
OP 1883 (ACT S OP 1877)— 

2. PAETIES TO SUIT— con<«»tterf. 


not barred. HuonUkS ShAha c. aauuuua^a# 

Das Koibdbto . . 1. li. 13 Calc., 105 


CLL.R,35Cftlc.,40 
3 C, W. N., 70 

184. — Applieatton 

far fTfCvtion Itt ienefiaial hilder of decree— dp» 


decree 

All., 

Dus 

Sued-.., i. ' 

CL Ii. B., SO AIL, 509 
185. Dxeeuttoa of 


Katab . . i, li. B., 14 Mad., 478 


ouly appealed, andtho d..crcc nas rcMrsed os rcgaidcil 


CIVIL PEOCEDTJRB CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— eo»i'i»«rf. 

2, PASTIES TO SUIT— conitflwei. 


them for partition of the three-quarter* sharo pun- 
ched by her. Seld that the suit ua* not pre- 
etaded by CInl PA>ccdiire Code, s. 24i, Ha- 
QAUOTBti V. SATABniutnr 

[L L. B,. 15 Mad., 226 

’87 ' ” Jud.o menl- 


•Itare in the land was allotted to a metnbet of the 


2fapam%lh% v. SovarimitiAtt, I, L, R,, IB 21ad„ SUB, 
foUioued. Yasudsta U?A3>tata t Tistasaia 
TmiiiAsAUi . . L L. B., 29 Mad , 801 

See ViBinrrArBtTA TaiBTaAEAAii v. Yibia- 
mVBl ’PnlBTBASAUZ 

[L L. B., 22 Mad., 131 
where these two last-mentioned coses were distui- 
guisbed. 

188. Bival decree-holderB 


[B L. B, Sup. VoL, 1022 : 9 W. B., 616 

See OoBooL Dabs e. OirsacsaEB SrNoa 

[S N. 'W., 104 

189. Claim for rateablo 

diatribution by creditor rejected— ^’lna 
delatved ik Court, pending opp/«oa<i't>B of High 
Court — ^pp?icflftoi» rejected — Interest on sum 


Coart under e. C22 of the Code of CimI I’roredurc 
to set aeldc this order, the slwc rhuined by S 
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DIGEST OF CASES. 


( 12S0 ) 


CIVIL PROCEDUIIB CODE, ACT XIV 
OP 1883 (ACT X OP X&ID-contmued. 

2. PARTIES TO SUIT^co»ii»B#i 
this kind, and that S had been rightly snhstitnted. 
-Hart Saran Moitra v. Bhubanesicari Debi, /. X. 

16 Cale., 40 ' L R., 15 I. A, 195, referred to. 
S«ld, also, that S was precluded by the previous 
proceedings from questioning the order of subati* 
tution Mnngul Pertiad Pxehxt v, Oxrja Kant 
Lahxru I. L. R., 8 Cale, 51- L. R, 8 I. A., 128. 
and Ram Kxrpal v. Rvp Kuari, I, X. R., 6 Alt^ 
269 X/. R,, 11 J. A , 37,ielevte6.to. Dhuronid&ur 
Sea T. Agra Rank, J. i. R; 4 Calc., S80 1 I.L R, 
5 Calc., 86, distinguished. Noeeotba Kirn F.&BABI 
l . BHUPENDEA NABAllf ROT 

[L L. R., 23 Cala, 374 

106. Party refusing to 

Compromise—Xecree e» cotnprofntte—Execxdioa 
agaxnat parig to luti, not party to coM7»roint*«— 
Resutance to exeenUon — Procedvre, — In a suit fer 
partition a compromise was entered into by alt the 
parties except 8, smd a decree obtained on the terms 
thereof. In execution S .was dispossessed and 
presented a petition to the Court, objecting that 
r • . . .. . < ’ T I 


TASmUUAL V. KCUABiSAUTA ' 

[L L. R.. 8 Mad.. 473 

198. ■ ■ Plaintiff eulng In 

a oliaracter separate from that in wbtoh 
decree was passed against him— i’ep.rrar# 
soft not barred,— A jodgment-debtor, upon the 


Katdar, I. X. R,, S All , 752, referred to. Kaih 
Mal DA8 c. Tajammul HPssAnr 

[L li. R, 7 AIL, 86 





ervn. PROCEDURE CODE, ACT XIV 
OP 1883 (ACT X OP lQn)-conttnued. 

2. PARTIES TO SUIT— con/inwrf’. 
the amt was rerm<d on appeal, and the defendants 
in that anit were ordered to pay a certain sum to (7 
with eoata O then applied for restitation of her 
bouse which had been sold under the decree reversed, 
and CTentnally cdstaiued an unconditional order for 


execotiou proceedings, and for the purpose of tho 
suit was to bo treated as a third person. Hixa Lal 
CUATTBIUBE a. OOUBUOKET DZBI 

[L L. R., IS Calc., 328 

188. .. — Repreienlatiie 

of parly to tnxf—AucUon-purehaetr u-hn vat aha 


and obtained possession. A usufnietoary mortgngee 


in his favour. Tbereupon the assignee, auction- 
pnrehaser, applied in revision to have the order 
restonng the usufructuary mortgagee to possession 


109. Purchaser at auction 

sale. — Where a de««e»holder, who had obtained a 
decree and order under ss. 68 , 80 of the Transfer 
of Property Act over certain property, proceeded 
to attach it in execution of his decree , — lleld that a 
third party who had bought the rights and interrsts 
of the judgment-debtors at an auction-sale held in 
conaequenco of a money-decree was nrt a legal 
representative of the judgment-debtors so es to 
oititle him to be heard under s 244 of the Code 
of (Svfl Precedure at the execution prcccedings 
SaUajtt V. Sr\ Qopal, I. X. R., 17 All , 222, 
follow^ Frotottno Knmar Sanyal r. Kah Rat 
Sanyal, I. I/. 19 Calc., CSS, distingnished 

hlaSABOt PSASAU t, PiBTAB Cniyp 

[LIi.R,22 AIL, 450 
200. — Recree — Praad 
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DIGEST 01'. CASES. 


( 1252 ) 


PTvii* procedure code, act xry 

qF 1882 (ACT X OE 1877) — ooniinited. 

2. PARTIES. TO continued. 

or til® as also on the ground of 

franc' Court of first instance rejected the 

.application, and refused to set aside the sale. On 
appe?^ to the Subordinate Judge, he reversed the 
^gpjAon of the first Court. On a second appeal to 
the Court by the auction-purchaser an objection 
taken that no second appeal lay at his instance, 
that, inasmuch as the application was under 
s. 2a^ Civil Procedure Code, a second appeal 
p.p^d lie. The question of a right to a second 
eal does not turn upon who may happen to be the 
j^ppCllant, but upon whether or not the case is one 
Jjtjiin s. 244 of the Code. Hiea Lai Ghose ». 
p JUDEA Kanto Ghose . L L. R., 26 Cale., 639 

[3 C. -W. ivr., 403 
Jee Bhhbon Mohhn Pad r. Nanda Lad Dev 
[I. L. R., 26 Calc., 324 
3 C. W. N., 399 
■I Moti Lad Chakeabhttv v. Ehssik Chakdea 
Tj.iEAGi . . I. L. R., 26 Calc., 328 note 

[3 C. W. N., 395 

^01. Application to 

1 aside sale on the ground of fraud.— yfhevc a 
. pgment-debtor applies to have an execution sale 
aside and alleges circumstances which, if found 
his favour, would amount to fraud on the part 
£ the decree-holder or auction-purchaser, the appli- 
p tion comes under s. 244, Civil Procedure Code, 
j^phough the question is one between the judgment- 
j^^btor and the auction-purchaser, who was not the 
^jcree-holder. Prosonno Kumar Sanyal v. Kali 
^as Sangal, I. L. K., 19 Calc., 683, referred to. 
^ElTAI Chand Kanji V. Dekonath Kanji 

[2 C. W. H., 891 
Eojow Kant Bagohi v. Hossanx Uddin Ahmed 

[4 C. W. RT., 638 


202 .- 


- Purcliaaer from some 


jf the judgment-debtors of property not 
Affected by decree — Kepresentaiive of Judgment- 
3eUor. — Certain persons, claiming by right of 
-nheritance to C, sued 3, N, A, K, and others for 
SossDssion of certain immoveable property, and 
^btaiued a decree dated in August 1876 for posscs- 
jiou of the same. In the course of the litigation 
which ended in that decree, Z purchased certain 
unmovcable property from 3, K, A, and K. Z 
^vas subsequently dispossessed of such property in 
execution of the decree of August 1876. He there- 
upon sued the holders of that decree for possession of 
the same, alleging that his vendors had inherited the 
same from D, that it was not afEected by that decree, 
and that he had been improperly dispossessed of it in 
execution of that decree. Keld by the Court that 
the plaintiff not being the representative of any of the 
parties to the suit in which that decree was passed 
in the sense of s. 244 of the Civil Procedure Code, 
hut lieing, if his allegations were time, a purchaser 
from certain of the judgnient-dcbtor.s of property not 
affoelcd liy that decree, the suit was not baiTcd hy the 
provisions of that section. Pariah Singh v. Beni 


CIVIL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)-co«<in«ed. 

2. PARTIES TO SUIT — continued. 

Pam, I, L. P., 2 All., 61, distinguished. Observa- 
tions by Sthaet, 0.3., on his judgment in Agra 
Savings Bank v. Sri Pam Mitter, I, L.. P., 1 
All., 388, and on the judgment of the Pull Bench 
in Partah Singh v. Beni Pam referring to that 
judgment, Zanei Ladd v. Jawahie Singh 

[I. L. R., 6 AIL, 84 

203. Party to suit in re- 

presentative cbaracter. — In 1875 a decree was 
passed against N as representative of L, who died 
pending the suit, declaring K liable ,to the extent of 
the assets of B which might have come to the hands 
of N. In 1879 the decree-holder applied for execu- 
tion of the decree, and, without proof that any of tho 
assets of L had come to the, hands of iV, obtained an 
order and attached lands belonging to K. K objected 
to the attachment, but the Mnnsif, without in- 
vestigation, rejected his claim and directed K to 
bring a regular suit. The land was sold and 
purchased by A B. K, after an abortive attempt 
to obtain a review of the Munsif’s order from his 
successor, brought a suit in 1880 against the decree- 
holder and A B to recover the land. Seld that, 
as N was a party to tho former suit of 1875 within 
the meaning of s. 244 of the Civil Procedure Code, 
1877, the suit would not lie. Aettndadhi v. Natesha 
[L L. E., 5 Mad., 391 

204, Sale of property 

in execution of decree obtained hy second mortgagee 
for sale of property — Solder of prior decree 
enforcing first mortgage — ^Execution of decree — 
Fresh suit — Meaning of “representative” of judg- 
ment-debtor . — A decree enforcing a first mortgage of 
certain property not being satisfied, tho property was 
sold in execution of a decree of a later date enforcing 
a second mortgage of the property. Per Sthaet, 
C.J., that the decree enforcing the first mortgage 
could not be executed against the property, but the 
holder of such decree was bound to bring a fresh suit 
against tho purchaser of the property to enforce his 
decree. Per Steaight, Beodhuebt, and Txeeedd, 
JJ., that a fresh suit was tho most convenient and 
expeditious remedy. Per Oddeied, J., that tho 
purchaser not being tho “representative” of the 
judgment-debtor, unthin the me.aning of s. 244 (c) of 
the Civil Procedure Code, tho holder of such decree 
must bring a fresh suit to enforce it. Jagat KabAIN 
17. Jagehe . . . I. L. E., 6 All., 452 

205. Transfer of in- 

terest pending suit — Bis pendens — Application to 
bring transferee upon the record . — A decree of tho 
High Court, giving possession of certain sliares in a 
bank to tho plaintiff, R, was reversed on appeal by 
the Privy Council. The defendant then applied to tho 
Court of first instance to order restitution of tho 
shares, which had been realized by tho i7?(tintiir. Upon 
being ordered to produce tho shares, P made an ni)pli- 
cation to the Court, professedly under s. 244 of 
the Civil Procedure Code, in which ho alleged that, 
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pending the appeal to the Privy Council, he had fraTis* 
ferred the Bharcs to O, his counsel in the case, v>ho bad 
failed to restore them, and he prayed “ that the said 
person might he brought upon the record, and that 
execution for recovery of the said sharea might be 
given against him.” The Court passed an order upon 


ClVUi PBOCEDUBE CODE, ACT XIIT 
OF 1882 (ACT X OP 1877)-conf.««erf. 

2. PARTIES TO SUIT— co»<.nae^. 
which must be decided in the exeention department, 
under «. 241 of the Civil Frocednre Cule. Earn 
Okvlam V. Eataru Koer, L. E., 7 All-> S47, 
referred to. Sm Rau v. BnaowAir Das 

[I.L.II.,7A1L,783 

208, Official 


p. L. H., 7 AIL, eSl 


Code, and was therefore to be detemuned m the exe* 
ention department, and not by regnlsr suit. Chaw- 
dry Wahtd Alt v, i7«»»aee, iJ E. L. S., 149, 
S/iankar Etal v. ^»B»r Eaidar, I. L. S., S All., 
753, and Hath Mai East v. Tajanmul Eatain, 
T. L. E; 7 All,, SS, referred to. Ftr AfAHUOOP, 


c. 21, inatnrach as that section refers to cases 


section, and that the District Judze had no jnrisilir* 
tion to entertain the appeal. Eabui Psasap t. 
UuuB . . . 1. Ii. E., 7 AIL, 762 


dtere»—'‘ EtfftstniaUvt " ^ jnd^mtnfAtbior.— 
The word "representative ” aa used in cL (c), i. 219 
of the Code of Civil Procedure, mcftni any person- 


2 S 2 
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Council, and pending tlio hearing of that appeal, the 
rvidow died, and B was brought on the record as her 
legal representative. The decree of the High Court 
was ultimately confirmed by the Privy Council. In 
^ecutiou of the decree, it was sought to make B 
liable to satisfy the amount out of the properties which 
he liad obtained under the ikramamah, the mort- 
gagee not having been aware of the conditions of that 
document before the decree of the High Court. Held 
that, so far as these juoperties were concerned, he was 
not the legal representative of the widow, as lie inherited 
them as heir-at-law of her husband, and that his 
title to them under the ikramamah was not that of 
a “representative” within the meaning af cl, (c) 
of s. 2-4*1. Held, further, that the question of B’e 
liability under the ikramamah did not fall within 
the scope of the provisions of cl. (c) of s. 244, 
as being a question to he decided between the 
“parties” to the suit, as, although B was a party 
to the suit, the only claim against him was that the 
property in his hands was liable as having been pre- 
viously hypothecated ; and as tho suit was dismissed, 
so far as that claim was concerned, it was not n ques- 
tion relating to the execution of the decree. Kamesh- 
TTAs Pebshau c. Ettn Bahadue Sisg-h 

[1. Ii, B., 12 Calc., 458 

210, Bepreseniative 

of a parip to the suit — Second mortgagee talcing a 
mortgage during the pendeneg of a stiU on the first 
mortgage. — Held that a second mortgagee who takes 
his mortgage during the pendency of a suit on the 
first mortgage is a representative of the mortgagor 
within the meaning of s. 244 of the Code of CivU Pro- 
cedure. Madho Bas v. Bamji Batak, J. It. B., 16 
AIL, 2S6, referred to. Sheo Hauaiw v. Ckok^ci I,Aii 

[I, L. E., 22 AIL, 243 

211, — Person who had 

aegtiired interest in propertg sold iefore the Jtidg- 
ment'deiior became liable under the decree — Ap- 
plication to set aside sale — Civil Procedure Code, 
s. SIO. — ^Where an application to hav'e a sale set aside 
under s. 310A of the Civil Procedure Code is made 
by a person who has acquired an interest in the 
property sold before the judgment-debtor became 
liable under the decree, such person is not a represen- 
tative of the judgment-debtor within the meaning of 
s. 244 of the Code. Bungbhi Dhab Haedab v. 
Kedasi,'ath MoKBAii . .1C. W, IST,, 114 

212, ; Civil Procedure 

Code, ss. 278-283 — Question fo Court ezeauf ing 
decree — Separate suit — “ Bepresentative” of judg- 
ment-debtor. — The decree-holder under a decree 
for enforcement of lien against the zamindari rights 
and interests of K applied for execution by attach- 
ment and sale of certain shares, one of which was 
recorded in the khewat in the name of K, and 
two others in the name of B, his brother’s widow. 
The shares having been attached, the judgment- 
debtor died, and J, his brother, and L, his 'son, were 


CIVIL PEOCEDDEE CODE, ACT XIV 
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2. PAETIES TO SUIT— conrihue* 

substituted as his representatives. In execution of 
the decree, only the share which had stood recorded 
in the name of the deceased judgment-debtor, and 
which was in possession of J' and L as his representa- 
tives, was sold; and the decree-holder then applied 
for sale of the other shares which had been attached. 
To this B objected under s. 281 of the Civil Pro- 
cedure Cede, claiming to be the ovmcv of the shares in 
question. Before the hearing of her objection she 
died, and L applied to have his name brought upon 
the record in her place for the purpose of supporting 
the objections. An order having been passed dis- 
allowing the objections which had been filed by S, Jj 
applied to the High Court. A preliminary objection 
was taken on behalf of the decree-holder to the hearing 
of the appeal on the ground that, as the first Court’s 
order related to L’e claim as the heir of E to 
have the shares entered in her name released from 
attachment, it must be regarded as passed under s. 281 
of the Civil^ocedureCode, and as conclusive, subject 
to A’s bringing a suit to establish his i%ht. On the 
other side it w.as contended that, L being the repre- 
sentative of the deceased judgment-debtor K, the first 
Court’s order must be regarded as passed under s. 2^ 
^ of the Code, and the appeal would therefore lie, 

* Held that the preliminary objection must prevail, 
and the first Court’s order must be regarded as passed 
under s. 281, and not under' s. 244 of the Code, 
inasmuch as i’s claim, wHch was rejected by it, was 
nothing more than to come in as E’s representative 
for the purpose of supporting her objections ; and it 
was in right of a third person, whose interest ho 
asserted to have passed to him, that he prayed ad- 
mission to the proceedings, and bis character was 
wholly distinct from tint he filled as the legal repre- 
sentative of his deceased father. Because B hap- 
pened, for the purpose of the execution proceeding, 
to be bis father’s legal representative, and to be liable 
to satisfy the decree to the extent of any assets 
which might have come to hia hands, it did not follow 
that any rights claimed by him through a third 
person must be dealt with, and could only be dealt 
■with, between him and the decree-holder in the exe- 
cution-proceedings. Wahed Ali v. Jumaee, 11 B. 
L. B., 149, Bam Ghulam v. Sasarti Knar, I. Jj. 
B., 7 All,, 547, Sita Bam v. Shagvian Das, I, L. 
B„ 7 All., 733, Shankar Dial V. Amir Haidar, I, 
L, B., 2 AIL, 752, Nath Mai Das v. Tajammul 
Husain, I. L. B„ 7 AIL, 36, and Nanai Lai Khan 
v. Sashi Bhuson Biswas, I. L. B., 6 Calc., 777, 
referred to. Bahoei Lae ®. Gagei Sahai 

[LL.E.,8 A1L,628 

213. — Suit Ig repre- 

sentative against purchaser — Separate suit— Civil 
Procedure Code, ss. 266, 316. — The provisions of 
s. 244 (c) of the Civil Procedure Code prohibit^ not 
only a suit between parties and their representatives, 
but also a suit by a party or his representatives, 
against a purchaser at a sale in execution of tho 
decree, the object of which is to determine a question 
which properly arises between the parties or their 
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fepresentativcs, and rdates to the execution, dit> 
chi^c, or satisfaction of the decree. A judgment* 
debtor, nboso cccujwncy tenure had been Bold m 
execution of a decree for money, sued the purchaser 


inai buu quesiiou luvoivea m lue suii. Vraa uue vi sue 


AIL, 1S83, ji. 2}8, referred to. Ra8ti RiK e. 
Faitc . . . . L li. E,, 8 AIL. 146 

See BimSA CuASAir llASPAi r. Kak Pba^anha 
Sabeab . . . • 1. li. E., 28 Calc., 787 

814, ■ - — . ■ , . .,1 — .. Sepreeenfa' 


81s. — — , ..I. , Decree pa*s«d 

agotntt re;pre»eniaUTe of Mtot^Atladment of 
property at lelongmg to debtor— Oljeetton io of* 
taekment hg jvdgment'debter teiUng up an tndf 
pendent Utle — Ap^peal Jron Order duallovtng 
olJeHion—CiVxl Droeedure Code, ei. 2, 8S3.— The 


erVIL PEOCEDOEE CODE, ACT XlV 
OP 1882 (ACT X OF 1877)— confinuei. 

2 PARTIES TO SUIT-co»<i>i«ed. 
hroueht for the determination of certain questions 
specified thereiQ, but does not bar the trial of any 
issue involved in those questions if the issue is raised 
at the instance of a defendant in a suit brought 
against him BasU Bam v. Fatlu, L L. B., 8 AIL, 
Ud, distinguished. Bhisau Ani Shaie Shieuas v. 
Gobi Kajith Shaha . I, Xi. 24 Calc., 855 
' [1 C. W. N., 383 

217. . . — _ Queition for 

Court etfeceiting deeres—Flea tajeea hg defendant 
tn erparate euU — Cioil Procedure Code (Act XIV 
of J6a2>, 4. 13~Bet judicala. — 5Vhen an issue 


ran At* bAa%k tsAtkdar v, Uopt tinaha, 

B.., Hi Cale., 553, foliowed. »ip Raual llrxEhJEB 

«• iABVABi Cuowpnr&Ain 

[L L. R, 83 Calc., 048 

218. — ■ Party to sui^ 

—(^uetfion in execution of deoree—Bigkt ^ tutt^ 
jiftaer defendant objecting to tale mortgage ivii, 
but unlhdratexng kts de/enee.—iu a suit brought 
upon a Qicrtgage bond after the death of the execu* 
tant, «ho was the widow of the last full ewner of the 
properties mmtgsged, the present plaintifi, who was a 
oinor at that tune, appeared. represcnti.d by tho 
manager under the Conrt of Wards and denied the 


219. — — .■■■ - Suit by decree- 

Holder and fudgmtnt-deieor agatntl auciion-pvr- 
ebater to tei elide eale alleging an uncertified ad- 
jutlnent iff tke prtor to tale . — Tho 


210. — — ■ — Jeeve raiifd 

inborn of ohjeeltoa It/ defendant in teparate nit, 
—S. 241 of the CitU pKcednre Code bars a snit 
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detei'miue a ques*-’ . ,g ^jje 

parties or their : . ■ ' . ■ . ' . to the execu- 
tion, discharge, < ■ '. , ■ ■ • ' i ecree. Basti 

Bam V. Fatki, I. L, B., 8 Alh, 146, and Brosonno 
Bmiar Sani/al v. Kali Das Sanyal, J, L. B,, 
19 Calc., 68S, refcited to, Dhaot Eah n, ChatpE' 
BHOT . . . . L L. B., 22 AIL, 86 

See Datoat SmaH r. Jttgai. Kishobe 

P,L.E,, 22AIL,108 

'220. Deceased judg~ 

meat-dehtor — Bieecufion against a person not tfte 
■legal representative. — The defendants, along with 
one N and C, had brought a suit against one A in the 
■Civil Court at Peshawar in the Punjab, and obtained 
a decree, on the 23rd July 1878 for 113,05,645-12-0. 
In 1881 application for transfer of the decree to the 
Court at Moradabad for execution was made, and 
it was granted, but no steps were taken thereupon. 
•On the 12th June 1883 .d died. On the 30th April 
1884, the defendants again applied to the Court at 
Peshawar, treating their judgment-debtor as being 
then alive, for a fresh certificate to execute their 
decree in the Moradabad district, and obtained it. 
On the 20th August 1885, they made an appli- 
cation to the District Judge of Moradabad for 
execution of their decree, and in it it was stated 
that the application was "for execution against 
Adjudhia Prasad and after his death against Angan 
Lai, the own brother, and "Durga Knar, widow, 
and Lachman Prasad and others, sons of Ajudha 
Prasad, residents of Knndavki, and the said Angan 
Lai, at present residing at Umballa and employed in 
the Commissariat-Transport Department, judgment- 
debtors.” It Was further stated that “ the judgment- 
debtor was dead, and his heirs are living and in 
possession of his estate, and Angan Lai himself has 
realized B.9,637-4-9 due to the deceased judgment- 
debtor from the Commissariat Department of Calcutta 
and appropriated the same ; therefore to that extent 
the person of the said Angan Lai was liable.” Noti- 
fication of this application was issued to Angan Lai 
as also to the other persons named therein. Angan 
L'al objected to the application as against him, stating i 
that, although he was the brother of A, deceased, yet 
he always lived separate and carried on business 
separately ; and that there was no connection or 
partnership between him and the deceased judgment- 
debtor, and that he had no property of the deceased 
in his possession. Purther, that as A left issue, it 
■was wrong to tjall him an heir to A, and take out 
execution process against him. In reply to these 
objections, the judgment-creditors (defendants) did 
not contend that Angat L . " ' ’ ■ ■ ■ • ' ■ ' • 

ti-Ve of the deceased ■ ■ ■ ■ 

him as a person in possession of a sum of money 
belonging to the deceased, and, therefore, liable to 
the extent of the sum so received by him. The 
Subordinate Judge, holding that Angan Lai was 
the brother of the deceased and had realized 'the 
amount of the Commissariat Office, which he foiled to 
prove that he paid to the deceased, ordered execution 
to proceed against him. Angan Lai then instituted 
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2. PARTIES TO SUIT— confrhKsd. 
this suit to set aside the order of the Subordinate 
J'U(^e._ It was contended that the proceedings of the 
Subordinate Judge were' held under s. 244 of the 
Code, and, therefore, no -separate suit would lie. 
Seld that the contention must fail, as the Subordi- 
nate Judge never treated the proceedings in execu- 
tion against Angan Lai upon the footing that he was 
the legal representative of the deceased judgment- 
debtor. Mahomed Aga Ali Khan v. Balmulcund, 
L, B., 3 I. A., 241, and Nadir Sossain v. Bipen 
Chand Bassarat, 3 0. L. B., 437, were referred to. 
Asgak Laeu. Gtoab'Mai, I. L. E., 10 All., 479 

22L — Bepreseniative 

of party to suit— Mortgagee under a conditional 
sale-deed who has become owner in pursuance thereof. 
— A person who becomes owner, by process of law, 
of property mortgaged to him by a deed of conditional 
sale must be considered as the representative of his 
mortgagor within the meaning of s. 244 of the Code 
of Civil Procedure. Jahbi Peasad v. Uibat Am 
[L L. B., 16 AD,, 284 

. 222. — — — • Bepreseniathes 

of judgment-debtor — Death of party to suit before 
final decree in appeal — Subsequent proceedings^ in 
execution tahen against representatives of such 
party. — B decree was given to the defendant (then 
plaintiff) in 1856 for possession of land and mesne 
profits against numerous defendants, including one 
Da wan Eai. Some of the judgment-debtors, including 
Dawan Eai, appealed to the 'Sadr Diwani Adalat, 
but before the decree of the Sadr Diwani Adalat was 
passed, Dawan Singh died. No application was made 
to put 'any representative of Dawan Bai on the 
record; but in 1881 (the amount of 'the mesne profits 
payable under the decree having been finally detcr- 
' mined in 1877), certain persons were made parties, as 
representatives of Dawan Eai, to vai’ious proeeeditigs 
in execution of the decree for mesne profits, which 
ended in the sale of certain property which had -been 
of Dawan Eai in his lifetime. Subsequently the 
said representatives of Dawan Eai brought a suit to 
recover the property sold as above described on the 
ground that they were no parties to the decree under 
execution. Meld that tho plaintiffs were entitled to 
bring such a suit, and it was not barred by the provi- 
sions of s. 244 of the Code of Civil Procedure. Beni 
Pbasab KtFirwAE- ®. Mtjkhtesae Eai . - 

[I. L. E., -21 All;, 316 

223. Bepreseniative 

of judgment-debtor — Purchaser at execution-sale — 
Private purchase — Purchase pendente life. — The 
defenebnts Nos. 2, 3, and 4 were, together with one M, 
the owners of certain immoveable property, including 
two mohals, Olipore and Ekdhala, subject to a 
mortgage, on which the mortgagee obtained a decree 
on 30th July 1876. Whilst that suit was pending, 
one K D took out execution of a moncy-decrco which 
he had obtained in 1871 against defendant No. 3, , 
and put up for sale the mehal Olipore, which was 
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2. PARTIES TO SUIT— 
futcbased b; the father of the plam^ A, 
eTCntuaRy obtained poaBcesinn of it through the Conit. 
The plaintiff S purchased privately theuehalEIdhala 
friim the moTtgagoTs and from jtf, aone time 
after the dale of the decree on the mentg^e. That 
decree was in course of execution when themortg^ee 
died, and his estate came into the hands of the 
Admiuistrator-Oencral, who, on 13th August 187S, 
sold the decree to O, defendant No. 1. After this 
sale, several applications were made to have the name 
of G Buhstltutcd for that of the original decree* 


ras DisiBi V, Hafiz IfoiiAitsD Aci Eeav 

[L L ZL, 10 Cslc., S55 

E24. - — — — - Stprtiettlalite 

of party to liiit—Xepreienlattte of jiiJpmea/~ 
deltor — Pvrehater of property allaehed under a 
ettnple moae^-deeree. — A purchaser by piivate wlo 


CrVUi PBOCEDUKB CODE, ACT XIV 
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2. PARTIES TO SUIT— coni, -nneif. 
his interest, who, so far ns such interest is concerned, 
H hoond by the decree. Tliere is no reason for 
excluding from its signification ancxeention-piirchaser 
of the ji^gment'debtor’g interest. Seld, therefore, 
by the Pnll Bench that the cases of Qour Sundar 
Lahtm v, flew CTiunder Chotrdhvry, I. L. S,, 16 
Cafe., 355, and Naratn Ac^aryee V. Oreijory, 8 


lepitwutauvtt ui lue juuguu.ui.-ucui.or uuucr s Z'iii 
of the Code are not rmbtly decided. Isbak Cbitb- 
DBB SlSXAB O, Bsn MASSDII SlSKAB 

[ 1 . L. E., 24 Calc,, 62 

1 C. ■w.K-„ 3 a 

220. . , ... Eepretentative 

of a party fo the iuit-~Purehattr of property 
under attachment t« txeeuUon of a decree— Objec- 
tion to etecuUon under Ctoil Procedure Code, 
t. 298 . — ^The purchaser of property which is nadcr 


Co., 1. A/. Jc., U Au., 4-io, uuu imuaa ah t. Jaqan 
Lai, J. L B., 17 All., 478, referred to. Lami JIal 
u. Naks ErtBOBB . I.Ii. lU, Id AU.,S22 

227. BepreuntaUre 

ofnpariytothetuxl — Punhater(^properfi/^ under 


T. X. Am i3 Ail., 286, explained. Psasad r. 
Rau Lab . . . . I. D. E., 21 AIL, 20 

228, — - Order in exe- 

o/ deem — Sarplu* o/ snie.proceedr — Due 


225. 


Bepretenlaitte 
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title to the sarpliis sale-proceeds and ' gave him a 
decree. On appeal by defendant No. 2, — JETeZd that 
the order under s. 295 in favour of defendant No. 2 
was one coming under s. 244, cl. (e), and that the 
present suit was not maintainable. Ishan Chunder 
Sirkar v. Seni Madlinh Sirkar, I. L. JB., 24 Gale,, 
62, referred to. Held, further, that the fact of the 
Bale-proceeds being realized in execution of the 
decree, not of the third, but of first mortgagee, made 
no difference, inasmuch as the two execution cases 
were amalgamated and disposed of simultaneously. 
Htodwab Sinsh ®. Bhawani Peeshad 

[2 0.^. lS-.,429 

229. Application hy 

Collector in pauper suit — Civil Frocedv/re Code, 
s. 411 — Recovery of Court-fees hy Government . — 
Held that a Collector applying on behalf of Govern- 
ment, under s. 411 of the Civil Procedure Code, for 
recovery of Court-fees by attachment of a sum of 
money payable under a decree to a plaintiff suing in 
forma pauperis, might be deemed to have been a 
party to the suit in which the decree was passed, 
within the meaning of s. 244 (e) of the Code, and 
that an appeal would, therefore, lie from an order 
granting such application. Janki v. ConnECTOB 
OE AiiLAHAEAn . . L L. E., 9 All., 64 

230. — Civil Froce- 

dure Code, s. 291 — Sale in execution of decree — 
Tender of delt ly transferee of property — Separate 
suit. — Held that the assignees of a purchaser from 
a judgment-debtor of property the subject-matter of 
a decree for enforcement of hypothecation were 
entitled to come in and x>rotect the property from sale 
in execution of the decree by tendering the debt and 
costs under s. 291 of the Civil Procedure Code, and 
that the executing Court was bound to accept the 
money and stop the sale. Held, also, where the exe- 
cuting Court had refused to accept the money, and 
tlm sale bad taken place, that a suit by the assignees to 
set aside the sale and for a declaration of their right 
to come in under s. 291, was not barred by s. 244 of 
the Code. Behaei Lai v. Gaotat Eai 

(I L. E,, 10 AU., 1 

23L Money paid 

into Court ly pre-emptor — Suit for pre-emption 
dismissed on appeal — StiH for refund of money 
paid into Court. — A suit for pre-emption was decreed 
conditionally on the plaintiff paying R1,B95, which 
the Court determined was the amount of the sale- 
consideration. He paid the amount to the vendees," 
and the payment was certified under s. 268 of the 
Civil Procedure Code. Subsequently the decree 
was modified on appeal by increasing the amoimt 
of sale-consideration to fil,995, which the plain- 
tiff was required to pay as the condition of pre- 
emption. He never paid the difference between the 
amount fixed by the first Court and the sura fixed 
as the true price by the Appellate Court, and the 
suit consequently stood dismissed. He then assigned 
to the plaintiff in the suit his right to recover 
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the amount, Rl,595, from the vendees, who, after 
unsuccessful application made to' the Court of 
first instance, under s. 244 of the Civil Procedure 
Code, to recover the amount, instituted this suit. 
Held ^ that the assignee was a representative of the 
plaintiff in the pre-emption suit within the meaning 
of 8. 244 of the Civil Procedure Code, and the suit 
was therefore barred under the provisions of that, 
section. ISHTO Das v. Koji Ram 

[1. L. E., 10 All., 354 


232. ^ . Civil Frocedure 

Code, 1882, ss. 293, 306 — Liahiliiy of defaulting 
purchaser — Appeal from order under s. 293 — 
Resale. — ^At a sale in execution of a decree a 
decree-holder, who had obtained leave to bid, was 
alleged to have made a bid through his agent of 
B 90,000, hut he shortly afterwards repudiated the 
hid and did not pay the deposit. The property 
was put up for sale again on the following day 
under s. 306 of the Code of Civil Procedure, and 
was in due course knocked down for a smaller sum. 
The judgment-debtor filed a petition under s. 293 
to recover from the decree-holder the loss by re-sale; 
the petition was rejected. On appeal, — Held tliat 
the question at issue was one arising between the 
parties to the sitit, and that an appeal lay against 
the order rejecting the petition. Vaeeabhah v. 
Pan&uitni . . 1, L. E,, 12 Mad., 454 

238. ; Application hy 

purchaser to set aside sale or for compensation for 
deficiency in area of land — Turohaser adverse in «'«• 
teresi to judgment-debtor. — A purchaser at an execu- 
tion sale of immoveable property held by the Sheriff 
applied to set aside the sale or for compensation on 
the ground of deficiency in the area of the land sold. 
Held that, as the interest of the purchaser was 
adverse to the interest of the judgment-debtor, the 
former was not the representative in interest of the 
latter, and therefore, even, if the Civil Procedure 
Code Was applicable at all, s. 244 of that Code did not 
apply. Ishan Chunder Sirkar v. Reni Madhub 
Sirkar, I. L. R,, 24 Calc., 62, applied. Ram 
Nabain V. Dwaeea Nath KnETTBr 

[I.L.E.,27 Calc., 284 
4 C. "W. M., 13 

234. Decree against 

mortgagor for mortgage-money, and directing sale 
of mortgaged property as against him and a third 
party — Attachment of other property in possession 
of third party as that of the mortgagor — Claim bg 
third party to ownership of such property — Suit 
hy decree-holder to establish mortgagor’s right to 
property . — In a suit upon a hypothecation bond a 
third p.arty was made defendant, as she claimed the 
hypothecated property. The mortgagee obtained a' 
decree for recovery of the amount of the bond, and for 
enforcement of the mortgage. In execution of the 
decree, the debt not being satisfied by sale of tbc mort- 
gaged property, the dccrcc-lioldcr caused certain other 
immoveable property in the possession of the third 



( 12G5 ) 


DIGEST OP CASES. 


( 12CC ) 


CIVIL PEOCEDDRE CODE,' ACT XIV 
OF 1882 (ACT X OF 1877)-cc<B<.at«ed. 

2..PAIITIES TO SUIT— con<»au«?. 
party to be attached. She objected to the attachment 
on the ground that thia property was her own, and 
was not liable to sale in csecntion ol the decree. The 
objection was allowed, and the dccreedtolder then 
sued for a declaration that the property belonged to 
the mortgagor, judgment-debtor, and was hahle to 
attachment and sale in execution of the decree. 


CIVIL PEOCEDUIIB CODE, ACT XIV 
OF 1882 (ACT X OF 1S77)— continaecf. 

2. PARTIES TO SUIT— eoneZudei. 


t*. L. A-., . 1 

835. — ■ — Pertons made 

parlti* to f«i( huteximpled/rcm operation of decree 
“CZefZ Pfocedere Co5« t, 278—Objtetton 

to ettaeimrntM — Eeld that persons who had ori- 




238. - • Defendant ex- 

ontrated from a suit.— A defendant, who bad been 
exonerated from a suit, is not a patty wtibin the 
meaning of Ciril Procedure Code, ■, 244 (c), and 
a suit by the piaintiff for contribution for bis share 
of the costs of execution is not barred under that 
section. QanicnXBU Cbibx Sebuatta c. Gant- 
CQEBLA SBErarra . L L. Ih, 21 hlsd., 46 
Sec Kamsaui Sastbaiu e. KausswaBasuia 

[I. L. lU, 23 Had., 961 
where the above case is explained, 

237. ■ ■ Farhet to tie 

suit «» iplicA the decree teas paiied — Ihtmueal of 
applicatton for tale of property of next friend 


proceedings. CotiscTOa os Tbichisopoly t. Sm-* 

BAHAEBisHva SasTBiaAX. . I. Xi. B., 23 Had, 73 

B. 246 (Act XXm of 1801, 8. 15). 

See Eiicriioif op Dxcbjb— APPU catios 


See LiirtTAnoS Act, 1877, Abt, 170— 

KaTYKB op AmiCATION— iBhEatrlAB 


1. , . . InTCBtlgation of title— 

Exeention of decree— ^et nXf of 1859, t. 814 — 
Peilhn s. 2i4, Act VIII of 1859, nor s. 15. Act 


a Filing decree — Cecil 

Proceders Code, 1859, t, 815, — 3. 1 6, Act XXIIl of 
1861 (Act yilt of 1859, s. 215). did not laalce 
it essential that the decree itself should he filed, but 
only required certain particulars specified in s. 215, 
Act VIll of 1659, on which the Judge is empowered 
to pass orders for execution. Srprs Art c. hlOBESH 
(intrioiEB Kabo . . >4 W. B., Hih., 16 

3. Irregularity in appli- 

cation for execution— Procerfsre. — S. 15, Act 
XXIII of 1851, did not authorise a Judge to reject 
an application for the execution of a decree on the 
ground ot an irregularity in form. IVhere the 
application is irregular, the Judge should either 
retum it immedately to the applicant for eorrectico, 
or with his coDsest cause the necessary correctica to 
be made. • Chowthst PrsiAnn ILauapattab e- 
Cao'srrast Joyaeuoy Mahapattab 

[eW.B,His,2S 
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4. Application in terms 

of decree — Decree needing covrection* — -UndGr 
s. 16, Act XXIII of 1861, if an application for 
execution corresponds with the terms of a. decree, it 
should he admitted. If the decree needs correction, 
the Court executing cannot correct it ; hut it is for 
the defendant to apply to the Court which made the 
decree. Bisheshtjb Rot Chowdhbt u. Bisheshub 
Bose 8-W.Il.,277 

s, 245B. 

See Exeotttiok or Decbee — Deobees or 
CoTTBTs OB Native States. 

[I. L. R,, 15 Bom,, 216 

s. 246 (1859, 3S. 209, 247). 

See Cases tindee Set-oef— Ceoss-de- 
OEEES.- 

s. 248 (1859, 8. 216), 

See Execution of Deoeee— Execution 
BV AND against EePBESENTATIVES. 

[X L. R., 16 Bom., 636 
L L. R., 18 Bom., 224 , 
I. L. B., 22 Calc., 658 
I. L. R., 21 Bom,, 314 
See Cases’ UNDEB Execution of Deoeee 
— Notice of Execution, 

See Cases undeb Limitation Act, 1877, 
ABT. 179 (1871, AET. 167 5 1859, s. 20) 

— Notice of Execution. 

See Limitation Act, 1877, aet. 180, 

[I. L. R., 6 Calc., 504 
L L. R., 20 Calc., 55l 
I, L. R., 22 Calc., 921 
I. L.R., 24 Calc., 244 


CIVIL PROCEDDRE CODE, ACT XIV 
OP 1882 (ACT X OP l&n)~continued. 

See Wabeant of Execution. 

[I. L. R., 7 All., 506 
L L. R., 10 Calc., 18 
— ^ ^ 8. 252 (1859, 8. 203). 

See Eefeesentative of Deceased Fee- 
son . . 6 B. L. R., Ap., 100 

[14 w: R., 431 
2 Mad., 336 
2 C. L. B„ 189 
1. L, R., 22 Calc,, 259 
1. L. R., 20 Mad.,'446 
L L. R., 8 Bom'., 309 
I, L. R., 4 Calc., 142 


— 8. 263 (1859, 8. 204), 

See Cases undeb Sueett. 


— B. 254 (1859, as. 201, 204). 

Sec Attachment — ^Attachment of Fee- 
son . . I. L. B., 4 Calc., 583 

[8 W, E„ 282 


■ 8. 257 — Praefice — Order for payment 

of costs of day — Payment into Court or to party . — 
"Where a party to a suit was directed by the High 
Court to pay the costs of the day, and his solicitor 
paid the money into Court under s. 257 of the Code 
of Civil Procedure — PLeld that section was not 
applicable, as the order was not a decree. Shanks v. 
Seoeetabt of State foe India 

[1. L. B, 12 Mad.. 120 


— 8. 257 A. 

Nee Comfeomise—Comfeomise OF Suits 
Undee CiTiD Pbocedueb Code. 

[I. L, B, 11 All., 228 


1. 8. 249 (1869, 8. 217) — Dismis- 

sal for non-appearance when no day was fixed 
for heaving. — ^Against an application for execution of 
a decree after .notice under s. 216, Act VIII of 
1859, the judgment-debtor presented by his pleader 
certain grounds of objection, and the petition was 
ordered to be placed on the record. No day for hear- 
ing was fixed, but the case was called on, and, on 
account of the absence of his pleader, the objections 
of the judgment-debtor were disallowed. JSeld 
that, notwithstanding the absence of the pleader, 
the Judge should have taken the objections into 
consideration and passed an order under s. 217. 
BajeaMiAB Shaha n. Bamsadat Ghose 

£5 B. L. E., Ap., 65 : 14 "W. B, 155 

2- Petition under section, 

Requisites of. — A petition under s. 217, Act "VIII of 
1859, is not required to be verified. GofAD Chun- 
dee V . JuGUT Indue Buntvaeee Gobind 

[8 W. B, 200 

6. 251 (1859, 8. 22). 

See Penal Code, s. 186. 

[L L. B, 22 Calc., 596 


L Agreement modify- 

ing decree — Agreement to pay by instalments — 
Ouaranfee to indemnify surety ' who pays judgment- 
debt. — The provisions of s. 257A of the Code of 
Civil Procedure, 1877, apply only as between parties 
to the decree. Yella v. Munibami 

[L L. B, 6 Mad., 101 

2. Arrangement to 

pag decree by instalments. — ^Tbe decree-bolder and 
judgment-debtor of a decree -filed a petition (suleh- 
nama) in the Court executing the decree, praying that 
the Court would sanction an arrangement providing for 
the payment of the decree.by instalments, and enhanc- 
ing the rate of interest made payable by the decree. 
The Court sanctioned the arrangement. Pfeld that 
the "sulehnama” was within s. 257 A of the Civil 
Procedure Code, and the decree might be executed in 
accordance with its provisions. Sita Eam u. Das- 
eAth Das , . . L L. B., 6 All., 492 

3. . Pond for satisfac- 

tion of judgment-debt without sanction of Court . — 
O, the father of the plaintiff, obtained two decrees: 
one against the defendant A and his father, and the 
other against’ A’a father alone, and iu satisfaction of 



( J2C9 ) 


DIGEST OP CASES. 


{ 1870 ) 


CIVUi PEOCEDUBE CODE, ACT XIV 
OP 1882 (ACT X OF 1877)— confiawi. 


crvili PROOBDDBE CODE, ACT XIV 
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without tbs sanction of tbe Court, and are not 


c. ABi>rxA. BcQ . • X E., 8 Eom., 638 

4. ■ - — - .. -I — - Tranter of Pro* 


8.' — - ■ Compromit€~Ctvil 

Procedure Code, c. 210— The parties to a decree 


7 DairatX Dai, I. Z. S; S AIL, 4Si, distingnlibed. 
Kism Pbas^ 0, Sebo SiB.u 

Cr. lu E, 10 AIL, 188 

5. Agreement or ad* 

jueUng mtiefgxog decree— Afert^a^c-iontl •» »<»<»e- 
^rito» ^decree — Satieiton ofmort^e^e hg Court— 
S7tffkie*og tf eanrtton.— ItTiere mort^e'bonds 


xeaeoa of tueb adjuitmeut becamu incapable of execn* 
tlon,— Beid that aaffleient had been done by the 
Court to latisfy the ie<joireinentt of e 267 A of the 
Civil Procedure Code (Act SIV of 1883 ). although no 
formal aatictma had been rccordcA Entsiaea 
RavATi Nats c. Vabitdbv VESsaveSH Pai. 
VaftrpzT VEKxaiEsa Pax o Jlaasn 

tX L. B , 21 Bcnn., 808 

6. Juigmeni-dettt — 

8aflefi0*» of Covrt~Coniraet roii— Pr>»c»pol— 


tiuiaimeuis, auit, iii case ui neiauiL m lue payuicnc 
of any instalment, it was agreed that tbe entire 
amount should become immediately realizable by 


595, follorved. RaMUSBaw Bai v. BaxHTaus Bat 
[XX.E,e All, 623 


0. - — Adfuitment^ 

decree out of Court— InetalmenUhond — Ccaeidera- 
txon—ExecuUon of decree— RxgM pf suit— Au 


aued. DaTLiTsiNO «. Pasun 

[X X. B,, 0 Bom., 178 

7. — Adjuttmenlof 

decree o«( of Court— huialment-lond—Comidera* 
tton — Execution of decree . — The proviiiona of 


interest at 3 per cent, per menaem. Meld that the 
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certified feo the Court, and the decree was executed 
at the instauco of the surviving plaintiff who sub- 
sequently refused to give effect to the arrangement. 
The then defendant now sued in the alternative for 
possession of the land awarded to him or for damages. 
SelA (1) that the plaintiff’s claim for the land was 
not maintainable; (2) that the claim for damages for 
breach of the agreement was maintainable. Keish- ' 
KASAMi Ayxakgae V. Ranga Atvangae 

[L L. E., 20 Mad., 369 

23. 1 Agreement for 

satisfaction of judgment-debt . — A money-decree was 
passed against a zamindar by the High Court in 1883, 
and it was transferred to the District Court for execu- 
tion. I The decree-holder attached and prepared to 
bring to sale certain villages of the judgment-debtor. 
These villages were included in a mortgage subse- 
quently executed by the judgment-debtor in favour of 
third parties. Both before and after the mortgage 
the decree-holder received from the zamindar certain 
sums in consideration of his agreeing to postponements 
of the sale ; also it was agreed between them at a date 
subsequent to the mortgage that interest should be 
computed at a higher rate than that provided by the 
decree. Subsequently the decree-holder sought to 
bring the land to sale, and in computing the amount 
then due gave credit for none of the sums so received 
and calculated interest at the enhanced rate. The 
mortgagee objected that the computation was errone- 
ous in both these respects, and the District J udge up- 
held his objection. The judgment-debtor took no 
part in the contest. Held that the District Court, 
not being the Court which passed the decree, had 
no power to sanction the agreements under s. 237 A, 
and that the decision was right. Paeaaiaitakda 
Das V. Mahadeeb Dossji 

[L L. E, 20 Mad., 378 

24. Agreement to 

give time to the judgment-debtor — Agreement not 
sanctioned by the Court.— A judgment-debtor asked 
for time to pay the decretal amount. The decree- 
holders agreed to give time on condition that the 
judgment-debtor gave them a hundi for Bl,500, that 
sum representing a portion of the decree-holder’s 
claim which had been dismissed ns bati-ed by limitation. 
The judgment-debtor gave the hundi, but the sanction 
of the Court was not obtained to the transaction. 
In a suit by the decree-holders to recover the money 
secured by the hundi given under the circumstances 
mentioned above, it wasAcZd that the transaction was 
one contemplated by s. 257A of the Code of Civil 
Procedure, and that, as it had not been made with the 
sanction of the Court, it could not be enforced, and 
the suit should be dismissed. Huhtm Chand Osival 
V. Taharunnessa Sihi, I. Ii. H., 16 Calc., 504, 
dissented from. Dan Bahadue Singh v. Anandi 
Pbasad , , . .1, Tj. E., 18 All ., 435 

25. Agreement as to 

payment of decretal money — Void agreement . — ^An 
agreement between the decree-holder and tfie judg- 
ment-debtor for the satisfaction of a decree by which 


CIVIL PEOCEDTJEE CODE, ACT XlV 

OP 1882 (ACT X OP 1877)-co»<m«0d. 
any snm in excess of the decretal amount is payable, 
and which has not beeji sanctioned by the Court 
which passed the decree, cannot he made the basis of 
a subsequent suit. Dan Dahadur Singh v, Anandi 
Prasad, I. L. P., 18 All., 435, Qanesh Shivram v, 
Abdulla Beg, I. L. Jt,, 8 Bom,, 539, Davlatsing v, 
Pandu, I. L, B.., 9 Bom., 176, Vishnu Vish wanath 
V. Hur Patel, I. D. B., 17 Bom., 499, and Naraydn 
Deskpande v. JPashinath Krishna Mutalih Desai, 
I. D. B,,, 15 Bom., 419, refeiTed to. DAi.tr Mai.- 
tvAin V . Pabakdhabi Singh 

[I. ,L.E,18 AU.,479 

26. Want, of sanc- 

tion of Court to agreements for satisfaction of 
decree, — Agreements for the satisfaction of a judg- 
ment-debt not sanctioned under s. 257A of the Civil 
Procedure Code are void ; but, if sanctioned, they 
may bo carried out in execution, Dhega Pbasad 
Baneejee V . Laeit Mohhn Sengh Roy 

[L L. E., 25 Calc., 8® 

s. 258 (1859, s. 206). 

See Cases undeb s. 244 (Aor XXIII or 
1861, s. 11)— Questions in Execution 
Deceee. 

See Limitation Aot, 1877, abt. 179 (1871, 
ABT. 167)— Oedeb toe Payment at 

6TECIEIED DATES. 

[L L. E, 2 All,, 291 
I. L, E, 4 AIL, 816 
I. L. E, 7 All., 827 
L L. E, 12 AE, 589 
L L. E, 21 Calc., 542 
I, L. E, 19 Mad., 162 

See Penad Code, s. 210. 

[L L. E, 16 Calc., 126 
I. L. E,, 10 Bom,, 28S 

L Adjustment of decree— 

Beng. Beg. VII of 1799, Decrees under. — S. 206 of 
Act Vlli of 1859 did not apply to decrees under 
Regulation VII of 1799. Gopae Chahdea Dey 
V. Pemu Bedi . . . 1 B, L. E., A. C., 76 

2, Knquiry by Court 

as to satisfaction out of Court — Proceedinys in 
execution of decree. — Act VIII of 1859, s. 206, applied 
only to proceedings which were taken while the 
decree was in execution, and did not preclude the 
Court, before putting the decree in execution, from 
enquiring if it has been satisfied out of Court. 
Obhoy ChuenMookeejee V . Peaeee Dossia 

[22 -W. E, 270 

3. ' — Inquiry as to 

satisfaction of decree beiiceen judgment-debtor and 
transferee of decree. — On an application for execu- 
tion of a decree being presented by a transferee 
dccrec-bolder,tbe judgment-debtor opposed, allogingiil 
his petition that he had transferred certain immove- 
able property to the petitioner in considemtion of his 
paying the judgment-debt to the original decree- 
holder, and that the petitioner had discharged the debt. 
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4 , •• J)eer*fholier*‘ 

—ExtcuUon of de<;rtt~Gtneral Ctautti Co^toU- 
dation Act — Begaid bcmg bad to the General 
ClauaeB Constjlidation Act (I q{ 1868 ), the word 
“decree-holder” la s 253 of the Cito Procedaf* 
Code, 1882 , ahonldhc read in the plnral. Tabbuo* 
CBtruDSB Bb'oti^cbabjeb V DiniroBO Naxa 
Sabtaii « , . . X Xi. B.. 0 Calo., 831 

[12 C. Xu B., 666 

B. — ■ — ~ ifonejf decree,— 


6 . C»«l Troeedurt 

Codt Amtnintnt ^Aei (VIZ of 1885), t. 27 — 


cntisg the decree, applies to adinitmcnta preTtons to 
the amending Act. Change* of law relating to proce- 
dure lukTe retroapcctire efiect. CatEBisnita PiB* 
SBasisaTB V. Eafr Tesasi 

tXL.E., 10 Bom., 204 

7 . ; — Sxeonlion of rfe- 

creee— A/onei/ decret—LiniiaUon Ad (AiV of 
JS77J, ic\. II, arM73A.— S. 258, CjtU Ptocednro 


8, AdjvdmenloHtnf 

Covrt - — According to •. 200 , Act VIII of 1859 , 
uo adjustment* made out of Conrt were admissible bjr 
tho Court in excentioo. IIotee Laii, r. B&v Dasa 
[W. B., 1804 , Mis.. 88 

Dsta BcoorKinr SauM c. KPjrwAir 

t7W.B.,184 

OrsQA Gobikii Goobioo «. blacBin* Lasn 

Uattbb 9W.B.,362 

8. - ■■■ — — I — . LtUer fnm «fe* 

cru'holdtr to roi-eef.— A letter from a decrec-holder 
to bis valscel to put in an aclnoalcdgmcnt intoCnuit 
ia not a tettkment out of Court ccrtibed to Utc Court 


OrVIL PROCEDCBE CODE, ACT XTV 
OF 1883 (ACT X OF 1877 )-eonfiB 8 erf. 
lathe manner required by s. 206, Act VIII of 1859 , 
to warrant further biTestigatiOn in the matter. 
Tbaeoob Law, Missbee r, Kaxtb Laxi. Tewabeb 
[7 ■W. B., 610 

10. - - — . ~~ — ■ — — — ' Volonfaty ad' 


Vin of 1859, relating not to auch payments, but to 
Tolantary adjustment. BmBOO Beebee v. Kfsbitb 
Cbididxb 8 W. B., 462 

11 . Adjustment out 

tf Coorf. — Where several of the arts required to be 
done in eseeutioa of a decree are such as can be done 


the decree nas mad*. 'Pwaseabatb Pass Biairaa 
e. UintODACiirBy Data . , 8 W. IL, 810 

12 . ^ A^uslmtnl out 


13 . -— - - ■ - Adjustnent o*t 

if Covrt~Suffiextne^ of eeriiflcafi of jtaymeni . — 


14 . , - - . Adjustment out 

if Court— Vufy if etteution-eredilor—rresump- 
fion — F, an rcccution-creditor of C, applied to tlio 
Conrt by which tho decree was passed, and caused O 
to be imprisnacd under it. O then entered into a 
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taken place between him and K. Eio J udge, bow- 
over, refused to enter into the question of the ndjust- 
mout, ns tbc terms of it had not been certified to tiio 
Court under s. 20G of the Civil Procedure • Code. 
Jlrlil tlint the .Judge was in error ; lliat itwaa tliednly 
of K, on applying for the rcleaBO of C, to certify the 
ndiustment to the Court ; lluit it would be unjust to 
allow him to take advantage of his own omission to do 
so; and that, not having done so, the prcsumidiou 
against him was that the decree had been satisfied in 
full; but that, under the eircumslnnccs, it would 
bo tho most equitable course to direct tho Judge 
to enquire into the terms of tho adjustment." Case 
remanded for that purpose. CiiANOO TAI,\D DnvnA 
AUhAJAN c. KAI.t712A.\£ NaUATAKDAS 

[4 Bom., A. C., 120 

15. Adjviimcnt out 

of Court — Compromise. — //sued P to recover posses- 
sion of a certain house. B answered that tho house 
was his own ; that 2/ having fraudulently got posses- 
sion of it, he (/?) had filed a snit to recover possession ; 
that 5 decree was passed in his favour in the lower 
Court, which, however, was reversed on appeal ; that, 
pending a special appeal, a compromiso had been 
entered into between him and H, in pursuance of 
which ho (73) was put in passcssion of the house. 
Tho terms of this compromiso were not certified to the 
Court under s. 20G of tho Cisil Procedure Code. 
Held that this compromise, having been dfccted after 
tho decree in favour of B had been reversed, did not 
come within tho meaning of s, 20G, and was, therefore, 
a good defence to tho snit of JT, IlAnr SAnAsniv 
DiKsinT t>. IJAru Boivaat . 6 Bom., A. C., 78 

16. Adjusimeni 

made out of Court — Payment into Court. — Underthc 
Civil Procedure Code, s. 20G, a debtor under a money- 
decree c.an at any time bring tho amount of his debt 
into Court to bo paid to the judgment-creditor ; and 
by analogy any other person against whom a decree is 
made for the delivery of moveable or immoveable 
property has an equal right to relieve himself from 
further vexation by making satisfaction with the 
knowledge of tho Court in such mode as the circum- 
stances of tho special case admit of. By the same 
section all adjustments of decrees, whatever bo tho 
nature of the subject of those decrees, must be made 
with the knowledge of the Court. Qumre (by 
SlARKBY, /.) — Where a party simply actB_ in obe- 
dience to a decree, is ho debarred from showing that 
he has done so by the words " no adjustment of a 
decree, in part or in whole, shall be recognized by the 
Court, unless such adjustment bo made through the 
Court, or be certified to the Court by the person in 
whose favour the decree has been made or to whom it 
has been transferred ?” Baj Lticehee CnoWDimAiN 
V. Tew ABBE CnowDHEY . . 18 W. B., 620 

17. — Splitting decree 

into shares — Payments Ig fudgment-debtor. — Pay- 
ments by a judgment- debtor in satisfetion of a decree 
which is afterwards split up into shares, if made 
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through tho Court, and while tho decree is entire, 
ought to be taken into account and set ofi! as in satis- 
faction of the whole decree. Buyeue Bath Seaha 
e. IvuKnYA Lae Roy . . 20 VT. B., 131 

18. iSntV o» l-istbundi 

— Adjustment through Court, — Tlio suing on a kist- 
bundi in Court docs not necessarily make it the instru- 
ment of a public adjustment through the Court, within 
the meaning of 8. 20G, Act VIH of 18.59. SIcdeon 
Moucx SfiTTEE ». Peee Bukshun 7 W. E., 485 

10. Pari pagments 

not certified to Court. — Qu/tre — Whether part 
jKiymcnts under a decree may not be proved, although 
they have not been made ihrongh the Court, or 
certified to the Court under s. 20G of Act VIII of 
1859. BtnjnohTSWAEi Beiii v. DiirAE-ATn Saedy'AE 
[2 B. L. 3L, A. C., 320 ; 11 W. H., 232 

20. — — — Bond payable by 

instalments — Bxrcitfion of decree — Limitation , — 

' >. ■■•••> 5 g entitled to prove payments 

- . ■ ; • 'ic terms of a kistbundi, for tbc 

])urpo30 01 showing ibat bis right to sue out execu- 
tion under the kistbundi was not barfed by limitation, 
BnuEOSESWAEi De»i r. DncANAin Saneyae 

[2 B. L. B., A. C,, 320 : U "W. E,, 232 

Biseto CntrjTDEE CnucEEEBtrrrY v. Woowakath 
Bor CnowDHEY . , .16 W. E., 459 

21. 1 Decree payable 

by instalments — Bucculion of decree — Limitation. 
— ^JVhcrc a creditor has obtained a decree for money 
payable by instalments, tbc whole amount to become 
duo on failure by the debtor to pay one of the in- 
stalments, ho is upon failure entitled, notwithstand- 
ing s. 20G of Act VIII of 1859, to come into Court 
and certify to tho Court and prove paynicnt of 
the earlier instalments, to show that execution of 
his dcci-ce is not barred. Pakie Chaed Bose r. 
Mauae ifoniTN GnosE 

[4 B. L. E., P. B., 130 : 13 W. E., P, B., 40 

JtjaouT hloniKEE Dossee c. Madeeb Chen- 
EEE Kee 15 W. E, 66 

22. — — Payment siot 

certified to Court — Civil Procedure Code f Act VIII 
of 1859J, s. sot} — Decree payable by instalments . — 
A decree dated 22nd Cheyt 1295 (18th April 1882) 
provided “ that the defendants do pay the decretal 
money as per instalments given below, otherwise the 
pl.aintiJI will have the power to cancel the instalments 
and realize the entire amount.” The first instalment 
was made payable on SOth Cheyt 1295 {26th April 
1888), and the other six instalments on the SOth of 
the months of Magh and Bysack in the three follow- 
ing years. In an applic.ation made on 9th February 
1892, for execution of the decree, the decree-holder 
stated that only the first instalment had been paid, 
and asked for execution for the amount remaining 
due under_ tho decree, and the judgment-debtors 
denied having paid any of tho instalments. Pay- 
ment, even if made, had not been certified "to the 
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23.' Zt<n><a<tos.>— TIte 


KiSTO KoJlUIi SlSOQ «. Hches Sibdae 

[13 W. R, P. B., 44 

UsnsnooinrissA «. DorsnAV Jeban 

0-7 W. R, 30a 

Dim Rcygcs CiiucBBRBBtir v.- J owbtowbmab 

Kuiir 23 W. R, 129 

24. ■ Cttil Prttddurt 

Code (1S8U), e. BOlf—lmUatton Act (XI’ of 
lb77J, ti, 19 and SO— Execution transferred to 
CoUector—Aeinou'led^inent m tie Court y lie Cot- 
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Ohose, 4 S. Z. S.i F, S., ISO, Furmananddas 
Jtwtiideu Y. Vallaldas Walljs, 1. L. JE., 11 Bom., 
SOB, Siam Lai t. KanaMa Lai, L L. B; 4 All., 


26. ■ — Ci'ci7 Procedure 


27. Siitlandi — 


Huuuub VI luu ueci^ iiuuuiu uu )xfla by mstaiuiiiiiii 


JUrCEE V, SEEESAXn EOT Chowdbrt 

[6 W. R, Mis., 19 

28. Kittbundir— 

There is no procedure under Act VIII of 1850 under 


Limitation Act.1877, to aarc limitation in respect of 
the ezecation of the decrees hlCBAMUin Said 
KnAS c. Patao Sah 0 . L L. R. 16 AIL, 228 


25. ' VneertiJUd pay- 

ment of pari of decretal amount — Plea ofhmita- 


20. 


Ki sthund i 


the terms of the arrangeinent and a balance remained, 
doe, it held that tho d«riec4ioiiicT- could not 
tccoTCT In eiccution of the decree any awn beyond 
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what was stated in the decree. KanhxaIiAIi Pchdit 
V, CoiiiECTOB OB Cuttack 

[14 B. L. E., 281 note : 16 W. E.. 276 

Dwaskkath Sahhoo Khan d. Dooeoa Chtten 
Saha . . .6 W. E., S. C, C. Eef., 1 

SO. JBond given in 

satisfaction — I)efauU in paying. — IVTiere a judg* 
ment-debtor executed a kisthundi or instalment bond, 
providing for the satisfaction of the decree which had 
been obtained against him, and subsequently failed 
to pay according to the terms of the Iristbundi, — 
Held that the decree-holder could enforce his claim 
under the terms of the kisthundi by proceeding in 
execution, and need not file a fresh suit. Taeep 
Biswas n. Kaikdass Baheejee 

[2 B. L. E., A. a, 223 : 11 W. E., 86 

31. ^Release without 

consideration — Adjustment otherwise than through 
the Court. — A had obtained a decree against A, C, 
and D in execution of which the sheriff attached 
certain property belonging to A, C, and D, who were 
carrying on business in partnership. The property 
was sold, and the proceeds paid mto Court, and by 
order of Court A received a sum in part satisfaction 
of hia decree. Subsequently A, at the request of A, 
and without receiving any consideration, gave him a 
letter in Bengali, purporting to be a release to him of 
the remainder of his decree, but such adjustment was 
not made through the Court. A afterwards applied 
for execution of his decree against A, C, and JD, 
hut his application was refused, the Court treating 
the letter as a release. A appealed. JBeM, on appeal, 
that the letter was not a release ; there was no 
consideration for it. The adjustment of the decree 
should have been made through the Court or certified' 
to it in accordance with s. 206, Act VIII of 1859. 
Bhtjbhh Mohan Bonneejee v. Sahh Chaeah 
Saekab . 6 B. L, E„ 339 ; 15 W. E., O. C,, 6 

32. Agreement he- 

tween parties for payment of decree by instalments 
— Subsequent application for execution. — C ob- 
tained a decree against AT for payment of a certain 
sum of money. Various applications were made to 
execute the decree, andononeof them, in September 
1869, the sum of HI, 000 was paid. Subsequently, 
on December 16th, 1870, it was arranged, .upon a 
petition of JV and the consent of A, that a further 
payment of B1,000 should be made, and that tho 
balance of the debt should be paid with interest at 
the rate of 1 per cent, per month by monthly instal- 
ments of R125. In May 1872, 0 applied for execution 
for recovery of tho balance duo ou the decree, deduct- 
ing tho amount received under the arrangement. 
Held ho was not entitled to execution in snpcrscssion 
of the agreement. CnTTNEEB IfATH Missee u. 
Goubee Koiivh Bhuttaohabjee 

[10 B, L, E„ Ap,, 28 : 19 W. E., 155 

33. Histbundi — lEf 

feet of on decree. — A kisthundi, or aiTangcmeut to 
pay by instalments the amount of a decree obtained 
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upon a bond, docs not effect an extinction of the 
original debt or the mortgagee’s lien upon property 
mortgaged to him by the bond. Eamchhen Laei v. 
Eoohdtw Koomaeee , 14 B, L. E, 428 note 

East Cetoeh LAm v. Ehghoobeeb Singh 

[11W.E„481 

34. Kisfiund i — 

Fosipone-petHion — Execution of decree, — ^Plaintiff 
sued in the Munsiffs Court of Ellore for recovery 
of certain moneys claimed as due under a “ postponc- 
petition,” In execution of a decree in a former suit 
between the same parties a petition was presented by 
them to tho Munsiff s Court, stating an arrangement 
between them for the payment of the amount decreed 
by instalments, with a provision that in default of 
payment, “ the Court may, on the application of tho 
plaintiff, issue a warrfint and collect the amount, with 
costs of the petition, from the produce of my share of 
the agraharam lands .... which are held liable 
by the razinama decree of this suit, from the said 
lands, from my other property and from myself, and 
pay the s,ame to plaintiff.” The petition concluded 
thus ; “ 'We, both the parties, present this postpone- 
petition with our free will and consent, and pray' for 
its being enforced according to its terms.” Held, 
on second appeal, by the Bull Court, affirming tho 
decree of both tho lower Courts, that, as it was clear 
that no intention existed between tho parties to create 
new rights enforcible by suit in supersession of those 
acquired or declared by the decree, *a suit on tho 
« postponc-petition ” was not maintainable. Daebha 
Venkamha f. Eaila Shbbaeayadh 

[I. L. B., 1 Mad., 387 

See Debi Eai f. Gokhii Peasad 

[I. L. E., 3 All,, 685 

and GanGA r. MraBiPHAE 

[I. L. E., 4 All., 240 

35. Kisthundi, Sub- 

stitution of, for decree — Consent of parties — Exe- 
cution of decree. — The consent of parties cannot give 
jurisdiction, nor can it alter the nature of the decree. 
An agreement introducing fresh parties cannot be 
substituted for the dccroo or become capable of exe- 
cution ns if it was the original decree. BhoobendEO- 
NATH CnOWDHET U, KAIiEE PeOSUNNO GhoSE 

[24'W.E.,206 

36. Instalment bond 

intended to. revive barred decree. — An instalment 
bond by a judgment-debtor acknowledging a balance 
to be duo under the decree, but executed without con- 
sideration, aud after the decree is bjvrrcd by limita- 
tion, cannot cither revive a decree or bclcgally binding 
on his representatives. Heeea Labb Mookeejee v. 
Eox Dhhnptjt Sikgh . . 24 W. E, 282 

37. Agreement to pay 

by instalments— Enforcing histbundi or instalment- 
bond by execution. — ^An agi-eement between the par- 
ties to a dccroo to reduce its amount or to give lime 
for his payment, or that the amount shall bo paid by 
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provided tbat in esse of default the amouata dne 


CIVIL PROCEEUEE CODE, ACT XIV 
OP 1888 (ACT X OP 1877)— con<.»K«tf. 
of a decree, dated tliel4tL June 1878, tbo parties, on 
the lltb January 1881, entered into an agreement, 




BJESruriit . . . L L. R, 7 AU., 337 


88. ■ * Contract nwper- 

tedtnj rfewee— C»r«7 iProPerfure Cede, e. 25S~Cfr^ 
tijlcatiun.—la the course of proceedings iucsccatkn 
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respect of a tempoi’ary arrangement nnder which the 
decree remained in force. Per Mahmood, J • — ^That 
the agreement of the 11th January 18S1 was in- 
tended by the parties as a performance of the obliga- 
tion created by the decree, by substituting a fresh 
obligation founded upon contract, but that the deed 
could not be regarded as such an adjustment of the 
decree as satisfied the requirements of s. 258 of the 
Civil Procedure Code, because the creditor's, whilst 
admitting the creation of a separate contract, took 
ciire to say that the decree was to be kept alive, and 
the attachment thereunder was to subsist ; and that, 
therefore, the certification of the adjustment was 
inadequate and could not be recognized in executing 
the decree. Fateh Muhammad r. Gopad Das 

[L I.. E., 7 All., 424 


40. 


Adjustment itf 


parties out of Court — Sulsequent application for 
execution of decree — Refusal to certify payment to 
Court. — When a decree has been adjusted between 
the parties by a contract binding upon them, a Court 
is not bound to issue process of execution on the 
original decree in violation of the tenns • of the con- 
tract, although the decree-holder refuses to certify 
the adjustment of the decree under s. 206 of the 
Procedure Code, especially where the Court executing 
the decree is the Courtip^’’’i<l\tho parties would go 

Miisideratioii, g»'= Keissnaji 

and without to be a release to hn,- 

letter in Bengali, 

the remainder the contract«--iijyi^ 

Kesata JruHDiv u 1 

^Certifyi^'^g . 

Twee” Meam'‘''9fJ’ 

41, • — — ~ ”7__«yo shov) A. -jTV of 1882 

S ^det s. 258 of Act 

Si determim^S Court to invf 

Whether or no C 

mrties ’oay either o^^S °%Jmerciy to 

Evidence may S^'eause” that there is 

The term “to eh to ro»hc g and to 

allege causey jo^^, hut hoth to 
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decree-holders in the decree has been attached, pays 
the decree-holders the money due under the decree, 
the payment is not a valid payment and the Court 
whose duty it is to execute the decree is competent to 
enter into that question, and to detci'miue whether the 
alleged satisfaction is binding upon the auction- 
purchaser of the attached right, title, and interest 
above mentioned. Bwhath Sahoo c. 
ChandSahoo . . . 24W.E, 24e 


44. 


— Iitjuiiciion to re- 


strain execution after agreement out of Court notto 
execute.—Vnicre a decree-holder agrew tor a 
consideration not to enforce his decree, the tonrt_ y 
legitimately, on the suit of the opposite party, is 
an injunction against the fonneriiot fo 
has a^eed not to do. Act VUI of 1859, s. 206, not- 
withstanding. Krao Kisheh Moo^r^b r. U® 
hath Eor CHOWDHBy . . 22 W. B. 

Refusal to certify 


to Co«rA— Where a payment ^eged 

made in satisfaction of a decree is not certi , , 

Court executing the decree, the Court is 

proceed as if such payment had 

If such payment has in fact been made to the ]ung 

meut-creditor and he dishonestly reuses to cert Jy 
to the Court when called upon to do so, he ca^ 
niade liable to refund it in an action. MAH 
Kazem Jowhueex V. Eatoo 160 


-n 

acq 
“ posv, . 

vyESKAMM. 

4tt? 


Contract to cer- 

-.faction of decree, Bread of-SmtJer^ 


in- .. ,58 rf «» W, ;f 


prov 
i. HEM 






power of 

as to decrees, wlElnf 

ACourtexMutog^ 

f«>,yjJS,ecs3 isuofcjahout 


tobraW -debtor decre^, 

43- — ~fCowdtoj^^^ SxT rc- 

Coi!rt'-?o’'^j'' e— If a 


”c- ov„fni adjiistmeut 

PtvU procedure? * -iiTvcieii '•'*nfcing the 
decree, iiniesB , VenkaTTA 

nulv prevent tlio niado out of '-<our , . 

cognwbaS refund of such _pa^« ^ j and 

bar a suit ® ,pb.o satisfied it on ° t it ivas 

decree ag^mst g. to the tbo 

obtainca tbm, G ^^^^ough«'C 

eatisfied. ,^°^„.,ored the - Alinn iu tbe cxccu- 

. „oJActXlIot?-|’‘n23 aud ffidowad 
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B 258 of the Ci\ il Procedure Code (Act X) Jof 18f7» 
Dati-ita V. Oahesu Shastbi 

[L Ia B., 4 Bom^ 285 
48. . Suit for MoMjr 


l.AM>, auu j,, luaseuuug^ iuab»uL‘it& 

euit is not tnaSntainablet AKxrHACHBxu. PixxaI r. 
Affata Fiixai ... 3 Mad., 188 

Kukhi MomiN KtiTti r. R^mek Ukki 

[I. L. B,. 1 Had., 203 
40. Tasnenltmndt 


r. KosiircBirjrDEa AoinEABSB . 8 W. R<, 448 

60. ' — ■ PiJr< laiktfaehon 


CIVIL PEOCEDTJEE CODE, ACT XlV 
OP 1882 (ACT X OP 1877)— co«(inBe(f. 
that the rejection, under s 200 of Act VIII of 


Riven in satisiaetion of the decree. tiuiAiVAD 
COABDABOAl ff. BABIUTVIXA jAMAISnAI 

[4 Bom., A, C., 70 
B3. Sait for breach 

of contract ij» not eertifging payment to Court.— 
A mit Will, flotnithetandmg i. 206 of Act VlII 
of 1859, lie for dAmagei for an alleged breach of 
contract In not certifying to the Court a payment of 
money in aatiafactinn of a decree, made out of and 
not through the Court, !u consequence of which tbo 
same was trandulently recovered a second time by the 


64, — Uncertified ad‘ 

jiutnent oat tf C\>urt leitA o decreeiholder^Sahte' 
^eat execnito*— Fraud of decret>\oldet— Power 


Ovetmling AtusnJA Bbseb r. Oooboo Chubs Rot 

£3 W. B., S. C. C. Bet, D 

DmiGOBANTAKTSB e. OODIBD CuCSDER RoT 

[9 W. B., 210 

where it was held that a suit would he for damages 
for breach of contract in not certifying the payments. 

61, Suit fo enforce 


66. ■ " - ■ Saiiifaetion of 

decree nolceftified— Fraudulent execUUon'^Chnryo 
under Penal Code, «. 2V^Froof of payment . — 


60. — ■ — Fraudulent exe« 

ratios of decree-^Duty of the decree’holder to 
inform the Court of pritafe adjutlmentcr eatiefac^ 
Uou of a decree— ^ontinction of Penal Code, 


62. " ^ 1 Jte^ectioB ofob' • 

jection that decree had been eatiefied out of Court— > ' • 

A'uit to reeorer tJisy yicen IB sa/n^action. — held ■ i a 
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lavo uo application to a Criminal Court 
ntiug a clinrgo of fraudulently executing a 
nder b. 210 of the Penal Code. Those words 
Jar any criminal remedy wliicli an injured 
it-dchtor may have against a fTaudnlent dc- 
der, whether by a prosecution uuder ss. 193, 

!, or any other section of the Penal Code. In 
)f the Penal Code the word “satisfied” is 
idcretood in its ordinary meaning, and not 
■Ing to decrees, the satisfaction of which has 
eftified to the Court. QracK-EsirnEsa v. 
Dai'ahah . . I, L. K., 10 Eom., 288 

Adjmlmcnt of cte- 

iihout certifying — Froof of payment of 
otherwise than ly certificate — Fraudulent 
on of decree after adjustment . — 'Where a 
has been satisfied out of Court, and the 
it has not been recorded in accordance ■u-ith 
if the Civil Procedure Code, it is nevertheless 
3 the quondam judgment-debtor when suing 
3 a sale made by the quondam dccree-holdci' 
itisfaction of the decree set aside, to prove the 
it of the decretal money otherwise tlwn by a 
itc under that section. Pat Dasi v. SnAurr 
AIaIiA . . I. L. H., 14 Calc., 376 

see SIotnuEA MonuN Ghose Mondue n. 
KuiiAH Mitteb I. h. B., 16 Calc,, 567 

Suit to recover 

rients due under a mortgage made in adjust- 
of a decree , — Under s. 258 of the Civil 
uro Code, no Court can recognize an uncertified 
nient of a decree for any judicial purpose what- 
Fattanh'ar v. Berji, I, L. R„ 6 Bom,, 140, 
led. A suit will not lie to enforce au uucerti- 
TTcement of adjustment of a decree against 
ment-debtor, the consideration for which is, that 
I operate in satisfaction of the decree ; as there 
hat case, no consideration which the Court can 
ize, and therefore uo valid consideration for the 
ent-debtoris agreement. The plaintiff was the 
BO of a decree obtaiued by one O K against the 
lants on the 6 th Slay 1883. By that decree, 
was declared entitled to recover 119,961-5-6, 
utcrest at nine per cent, from the defendants 5 
ayment ivas ordered to be made to him of the 
im by weekly instalments of K200. In order 
lure the payment of the said instalments, the 
lants were required to e-xcente a mortgage 
K of certain property, with power to him to sdl 
amc and to execute the decree for the whole 
at, in case of default, for six months. O K 
;ed the decree to the plaintiff in the present 
ind subsequently to the assignment {vis,, on the 
July 1883) the defendants executed to the 
iff the mortgage on avhich the present suit was 
;ht. The mortgage-deed, after reciting the 
I facts, stated that the defendants had agreed to 
y the amount of the decree, and it contained a 
ant by the defendants that they would pay 
1-5-6, with interest at six per cent, by monthly 
meuts of RiOO from the 2Jst August 1883. 
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The mortgage, therefore, differed from the decree, 
both with regard to the instalments and the rate of 
interest. The plaintiff sued to recover the sum of 
I14',207, being the amount of instalments due to him 
under the said mortgage. Held that the suit would 
not lie, as the mortgage was an adjustment of the 
decree, and liad not been certified to the Court as. 
required by a. 258 of the Civil Procedure Code. 
Abdee Kamiman V, KnoM Piuia Aeetji 

[X Ii. E., II Bom., 0 

69. Payment made 

towards decree, hut uncertified — Effect of such pay- 
ments on limitation for application for execution 
of decree , — IVlicro certain payments had been made 
on account of a decree, but such payments had not 
been certified to the Court under s. 258 of the Civil 
Procedure Code, it was held, following Falcir Chand 
Bose V. Madan Mohan Ohose, 4 B. L. B.., F, B,, 130, 
that such payments, although not certified to the 
Conrt, were dfcctual to prevent the appellant’s 
application for execution from heiug barred by limit- 
ation. It would, bowever, be necessary for the 
appellant to certify these payments. Pobmanan- 
DAS JlWANDAE t>. VAEEABDAS WAEEJI 

[X L. B,, 11 Bom., 508 

60. Sanction of 

Court to agreements for satisfaction of decree — 
Payments by judgment-debtor under void agree- 
ment — Effect of uncertified payments to decree- 
holder. — F sum paid under an agreement void under 
s, 257A of tbo Civil Procedure Code cannot be 
acknowledged or recognized in execution of a decree 
under s. 258 of tlio Code, unless it has been certified 
within the proper time. Agreements for the s-itis- 
faction of a judgment-debt not sanctioned under 
s. 257A of the Civil Procedure Code ore void j but, 
if sanctioned, they may ho carried out in execution, 
Debga Pbasab Bakebjee i'. Laeit MonuH Sison 
Hot . . . , I, L, B,, 26 Calc., 86 

6 X Payment made 

by defendant in satisfaction of decree not certified 
— Subsequent reversal of decree on appeal — Appli- 
cation by defendant for refund of money paid in 
satisfaction . — The plaintiff obtained a decree against 
the defendant for R60 and costs, E29-10-1, against 
ivhlch the defendant immediately appealed. Shortly 
aftenvards the defendant sent R70 to the plaintiff’s 
vakil, intimating by a letter that the remittance was 
in part payment of the decree, and that an arrange- 
ment would be made to pay the balance. The 
plaintiff did' not take out execution of the decree, 
but the part payment was not certified to the Court. 
On appeal the decree ivas reversed, and the 
defendant applied for the refund of the amount 
which he had paid, to the plaintiff. The Court of 
first instance granted the application. The plaintiff 
appealed, and the Appellate Court reversed the 
order, holding that, under the provisions of s. 258 
of the Civil Procedure Code, the payment made 
by the defendant, not having been certified, could not 
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A rvp vrv 


C(>n9ideration, auu lue p—u ' 

It restored The Court according’ly, under « 623 
of the Ci\il Procedure Code, dicharged the order 
of the lower Appellate Court aud restored the ord« 
of the Court of first instance, ViStiDET Qothib 
V. VisnOT ViTDAi, . I. li, B., U. Bom., 724 


ClVlIi PEOCEDtTBE CODE, ACT XtV 
OP 18S2 (ACT X OP 1877)— conttBBci. 
tnmrtsatjei property , stihj'ect to tnortyaye — Mtyht of 
mortya^or to redeem — A morC^gee liavinjrobtaiaed 
a decree agnmrt hia mortgagor for the sale of the 
mortgagvd property, a portion of the latter iras 
■nhsccpiently sold, subject to the said decree, in 


(Hfil Procedure, claumng tuai i 


63. - ■■■ — ' Judymtid‘deMor 

os part'purehaur of a decree, iSuit hy-~lt 3 ) and 
E D owned a 6 anna share in certain decrees. The 
other decrec-holdeta suhscqueutly add thdr 10* 
Buna share to .. ZT and S df , two of ttc judg- 
jneut-debtors B J > and E B then proceeded to 



DaKK . 


*he urnuMty. i^iiftre 
tition was an 
meaning of 
EursiTPA 
• ■ -I MouTaAsa 
, 1* K., ad Mad., 377 


66. - - — I. Decree — Salts * 

rr ..... — e untsrii * 


63, ■ - Mortpago si* 

eot»e/ac<to« of decree — Adjttstment not certiJUd , 
—In a suit brought by a Hindu to recorer ccrtoui 
land, defendant pleaded that be held the same wider 
a mortgage granted to him by plaintiff’s mother 
and guardian in satisfaction of a decree obtained 
agsinet plaintiff’s deceased father. Flainiiff cod* 
tended that, as the mortgage was in adjnstme&t of a 


iL Ij. J.L, 1.1 Jw— , j 

« 

' ■ ' Omittion toeer* 

-r •'**“•*— i^«,e tn enfhrre morf* 


THIS • • • • 1. A4. Ih, J hluM., «.<xx 


■ 67. Decree , aljntt - 

Aralh , I . Jj . n , ii num , atfoe },. 

3tallamma V. Tenlappn , I . L . E , 8 Zlad ^ 237 , ■ ■ ■ ■ 

distinguished TEHUJUAiAt-r Scskaha . • . ■ s 1 

[L Ii. B., 11 MaA, 409 ■ • . • 


04, ■ - Pvrelisse hg 

mortyayee folding decree for sale of portion of 


BA13QEI r. J OOASUUl, . 



t 1295 ) 


DIGEST OF CASES. 


( 129G ) 


GIVID PROCEDUHE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)-conGTi«e(f. 

68 . Adjustment or 

saiisfaelion of decree — Civil Procedure Code 
Amendment Act (PII of 18SS), s. SS7 — Pecognition 
of adjustment hg a Civil Court, except in execu- 
tion. — TVlierc antler a bond a decree Tvas adjusted by 
niating: a small deduction, and by providing ftjr tbe 
pajTnent of the balance as part of tbc entire amount 
of the bond, — Held that since tbo amendment made 
in s. 25S of the Civil Procedure Code by s. 27 of Act 
VII of ISSS (Act amending tbc Ci\il Procedure Code 
of 1SS2), such adjustment may be recognized by a 
Civil Court, except in execution. GHAyASHAJl 
LaSSH3IA>*DAS r. liASHIRAir Kap.oba 

[L li. R., 16 Bom., 589 


69. 


— Decree pagahle 
-Waiver hg decree- 
-Limitation Act 
-An application 


hg instalments — Limitation- 
holder — Paginent out of Court- 
(Xy of 1S77J, ech. II, art. 179 (6).- 
for execution of a decree payable by instalments was 
resisted by the judgment-debtor as barred by limita- 
tion on the ground that nothing had been paid under 
the decree, and that the application mas made more 
than three years after the first instalment fell due. 
The decree-holder pleaded that he had waived the 
default in payment of the first instalment by 
accepting such payment shortly afterirards, and that 
the application was in time, having been made within 
three years from the date when the second instalment 
was due. Held that the decree-holder could not 
raise this plea, as the payment in question had not 
been certified to the Court executing the decree, and 
therefore could not, imder s. 25S of the Civil Pro- 
cedure Cede, be recognized. Sham Lai v. Xanahia 
—Ztol^. L. 12., 4 All., 316, and Zahv.r Susain v. 

D L. £., 7 All., 317, not followed. 
Muthc LaE’^Sv^haieati La^ 

569 


70. — — ^Execution of 

decree — Attachment — Previous assignment in satis- 
faction of decree of third partg — Suit hg assignee 
to estf-hlish right to attached properig.-g-yTheis 
a regular suit under s. 2S3 of the Cede of Civil Pro- 
cedure was brought to establish the plainti^s right 
to certain attached property on the allegation that 
the property attached had been transferred to him in 
satisfaction of a decree held by Mm against the judg- 
ment-debtor,— Reid that it was not necessary that 
such transfer should be certified under the provisions 
of s, 258 of the Code of Civil Procedure. The prohibi- 
tion to take cognizance of adjustments and payments 
referred to in s. 258 above-mentioned relates only to 
the Court executing the decree. KaIiTA 3< SnrGH r. 
Kasita Pbasad . .XL. E., 13 AIL, 339 

71. — Landlord and 

tenant — Mirasi tenure declared in decree — Suhse^ 
quent payment of rent hg defendants not a payment 
angler decree, hut under the tenure — Payment not 
ceriifed to Court. — The plaintiff sued the defendants 
to recover possession of certain land. The defendants 
pleaded they were mirasi tenants and entitled to 


CIVIL REOCEDDRE CODE, ACT XlV 

OE 1882 (ACT X OE 1877)-confinued. 
possession as long as they paid the rent The suit 
was compromised, and by a consent decree it was 
declared that the defendants held by mirasi tenure, 
and they were directed to pay rent “as before,” or in 
default the plaintiff should take possession. The 
plaint iff .afterwards applied in execution for posses- 
sion, alleging that the rent nad not been paid. The 
defendants pleaded that it had been paid, and the 
plaintiff rejoined tlmt, even if it had been paid, the 
Conrt could not recognize the payment, as it had not 
been certified under s. 258 of the Civil Procedure 
Code. Held that, under the circumstances, the ront, 
when })aid, w.as to be deemed as paid under the mirasi 
tenure and not under the decree and, therefore, s. 258 
of the Civil Procedure Code did not apply, and pay- 
ment need not be certified. Kedabi v. Gajai 

[XL.E.,18Bom.,690 

Is, 259, 280' (1859, s. 200), 

See Cases T7>dee Eestixciiok oe Cok* 
JTGAi, Eights. 

X Decree for perform- 

ance of a particolar act. — A decree had been 
obtained th.at “ the defendants do, within six weeks 
after the service upon them of this decree, remove the 
obstruction and reopen the pathway or lane leading 
from the north-west end of the plaintiff’s house, 
northwards to a public road, as the same existed 
before the commencement of the suit and as described 
in tbc plaint,” Held that this was a decree for the 
performance of a particular act on the part of the 
defendants, and must be executed under the provi- 
sions of s. 200, Act Till of 3859, — »>., by imprison- 
ment of the party or attadasfintjpf his property, or 
by _totbj .ytriitirei "an'brdcr for ^eCmthH'-.o^ the 
rTIecree by causing the obstruction to be removed wasx 
! set aside as Dltgai. BhoobiiK iloHHS AltrsDri t. 
XOBES CHUiDEE BmUB 

[10 B. L. E., Ap., 12 : 18 W. E., 282 

2. Execution of de- 

cree for restitution of conjugal rights.— ^A, who had 
been directed by a decree to refrain from preventing 
her daughter returning to her husband, after the data 
of the decree permitted her daughter, who 'was of 
age, to reside in her lionsc. Held that such conduct 
on the part of A was no such evidence of inter- 
ference with her daughter’s return as would justify 
tbc execution of the decree against her, under the 
provisions of s. 200 of Act Till of 1859. Ajitasi 
Khae t. SmsAj Pbaeah . X X, E., 1 AIL, 501 

3. Decree for possession 

of wife — Enfoi-cing execution of decree. — TVhere 
there has been a decree in favour of an applicant for 
special prssessioa of his wife, and application made 
for execution, the process under the or&iary sections' 
wiE not be enforced. Akbahajeet t. Hossakt Aiey 

p. Ind. Jur., IS. S., 101 : 5 W. E., Iffis., 29 

4 . Decree ordering wife 

to return to Inisband— Bji/orciny decree under 
a stiif for restitution of conjugal rights against 
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ClVIli'PROCEBUKEJ CODE, ACT 3TV 
OE 1882 (ACT X OP 1877 )— cob<i«««J. 

— Qua-re— Whether, niider the present jwe- 


C IVID PBOCEDiniE CODE, ACT XlV 
OP 1882 (ACT X OF 1877)-co»«intterf. 

s. 264 (1859, B. 224). 

See Cases twher Possession— Natiteb 
or Possession. 


Beoum 

[8 -W. B., P. O., 3 ; U IlQore'B I. A., 651 

6. Opportunity of, and 

refuaal to, ohey decree— E^srctny txeevium 
of decree - — No order for enforcing a decree by im- 
prisoninent under a. 200 of the Code of CiTil Pkk 


B. 265 ( 1859 , b. 225 ). 

See CouEOTOS I. Jj. B., 11 Bom., 663 
[I. -L. R., 12 Bom., 371 

See ExECtmow or Decbee— Mode op 

ExECETloif— PAUrmor, 

[L li. B., 6 AIL, 462 
See Cases itndsb Pabtitiox. 

B. 268 a&S 9 , s. 205 ). 

See CASESVNDEBAriACnuEin— SuBlECTiB 
OP ATTACnUEHT. 


See Cases ehdbb ArxAcmiBXT. 


B. 263 (1859, as. 234. 236, 239, 

See LiuiiATioM Act, 1877. s. 15. 

p. L. B.. 13 AU., 70 
Id. B., 14 ail, 162 
I. L. B., 17 Aa, 198 
D. B.,22I.A., 81 


mcot. Ncbsino Bas BAQaiTNATii Das v. Tdisibau 
»IR Dodlaybau . . 1. 1>.B, 2 Bom., 668 

1. — B. 272— Court of Justice— 


— s. 260. 

See EXEcmoK or DECBBE-*-ArpxiCATios 
TOB Exbcdtiom a»d Powbbs ot Codri. 

ILD.B., 19 Bom., 84 
See Execviiob op Decbbs— Mode op 
EXiCCTWa— 'DlCViBAXOBT Stecbebs 

[L L. B., 21 Calc., 784 
D. R, 21 X A., 89 


•« . j.k., 43 

a — Application for money 


See EiEcmow OP Dbcbes — Mode op 
E xEcmos— B ekotal op BrizDiiras. 

.[XlfcR, 8Calc.,174 
6 C. a B., 458 

— ss. 261, 203. 

See Beqisteab op ttion Cdrnr. 

[L a R. 10 Calc., 330 

— 8, 203 (1650, 8. 823). 


See Cases cndeb Execction op Decbsb I s • • 

—Mode op Execittioh— Possession I ■ • . ■ . . ..}■*. 



( ) 


niOK^T OF CASI’-S, 


( 13C0 ) 


CIVJI, rilOCJ^DUTtT: code, act xiv 
OP 18S2 (ACT X OP 1877) 

n. 273. 

S\/- ATt.u'infn-r—^vvjmr. r>y A?TA(it- 

L E. P., 2 AJ}.. 230 
[1. Iv K.. « Mad.. -118 
3. li. P.,10 Pom., 4-14 
I. L. P., in Pmn., C22 
I. Ij. P.. 20 C.ilc., Ill 
L 1.. R., 21 All., 405 

n. 274 (1850, n. 235). 

AVr Ca!!) ?! Arr.\r]n!r?-'T— Mosm or 

ATTACinti.Nr A.>'i> lin;r,tiVJ-.',i:uir.5 j:: 
AtwciivryT. 

Arc Vnc-cr^'j, S^rr.ricr or. 

(1 33. L. Jl, B. X, 20 
10 W, P.. 204 
10 B. li. H., Ap.. 12 

p. 275 (1850, n. 215) -Tonder of 

amount of ilcorci'— A'fnv of nroaiior ,. — IJliilir 
ArJ VIII ..f IK.'.n, tiu' fii.rc {(!!.l.r<4 ni -wy 
iM-f ri' Uir ii j!i;l niJi;c!'!it In lalillc I'lir 

jmUwini-itiMur to lu-vvi' tlio f.-ili’ <4 lii") t'oifx/rty 
^tny<'ll. mnl tlir l.iw CialnnJihil'A tli-it iiAjinMilii 
rli'jtiM In'- mull’ In Arocribnro «itli tl.*' nili'.t nn<I 
f nrn nf Oniric, IlCimNACTit llov r. Isi'oonoo- 
EUl'.v llov . . . .2 Hay, 302 

c. 270 (1850, p. 240). 

iS'fi" C’Asrs rxr)i;r. ATTACin:r.:rx— Atin.'.v 
iio;f nmiNu ATr.^cinttNT. 

s. 278 a850, s. 240). 

Sff C.\m:3 L';.-di:p. Claijc to Att.aciied 
Taomjrv. 

See CoenT Fr.r3 act, acn. 11. apt. 17, 
Cl. 1 . 1. 3J. R,. 4 Bom., 515, 535 

[15 B. Ii. IL. Ap., 1 
X li. R., 13 Calc.. 162 
L B. P., 2 AIL, 03 
I. L. P., 0 All., 34X 460 

See KsTOrm— K.^Torm nv .Trnoiirj:.VT. 

[I. Ii. R., 4 Mad., 302 
I. B. R., 8 Mnd., 608 
B B. R., U Calc., 073 
I, B. R., 17 Mad., 17 

See Casks tT.s-Di:n LisrirAxiox Act, 1S77, 
AP-T. n. 

See Cases rKBEE Lijiitatios Act, 1877, 
AUT. 13. 

See Cases rynm Oyrs op Peoop— C unts 
To Attached rr.opEitTr. 

8B. 278-283. 

See Casks u.vdee CiADi TO AiTAcnED 
Propeett. 

B. 280 (1859, s. 240). 

See Cases dsdee CiAiit to Attached 
PEOPEET r. 


CIVIB PROCPiDURE COD33, ACT XlV 
OF 3882 (ACT X OP 1877) -canlinued. 
See C.UT.S r.'-'DER CaVSE CoCET, 

M orr f » I X , — J t.‘ p. t « d rcri o.v— Cl Ants to 

PE01Ei;Tr iilTAED Jl' K.VrCVXIO.V. 

c. 231 (1850, fi. 240). 

See Casph rimru CiAists to Attached 
P jaiPEtin-. 

Set Cases r.'.-DEn Lnnr.wtOK Act, 1S77' 
AET, 11. 

n. 283 (1850, B. 240). 

See Cases ntnEE Ct-turs to Att-^ciied 
PEOPE itTV. 

Sec llsTOi'PEi— PSTorm Ev .TmostEiT. 

[L L. H, 4 ?4acL, 302 
I. B. R., 11 C/ila, 673 
I. B. R., 8 Mad., 600 
B B. R., 17 Blad., 17 

See Capes r.'-mEi: Lnar.iTio.v Act, 1S77, 

* AET. n. 

See Casks xrrnx:n Oxrs or Peoop— Ceum 
TO Attached Propeett. 

See Capes x-yvr.r. Kiciir op Snx— RtEcr- 
Tio:.' OF Deceee. 

See Cases r>T»r.E .SAtAii. Cavse Coeet, 
JlOFPssit— JrnisDicTiov— CiAnis to 

PilOrEETT SEIZED IX EXECETIOX, 

D. 285, 

See Capes r.vDEP. S.U.E ix F..tEccTiox op 
Deceee—Ixt.aiid S.aees— Waxt or 

JnilSDlCTlOX. 

BS. 288 and 200 (1859, s. 248) — 

ConBtruclion of.— la r. 2-lS, Art VIll of 1659, the 
wenl*! “ wlimii the Coart may npi>.)iat” apply act 
only in the words “nay other person," bat nisi the 
f.JHcers of the Cimrt, la the absence of the Xnb- 
onlinatc .TatVc it is not omipctent to the Jud^c, 
bccaase he is a superior tffictr, toperfonn the duties 
reiiainxlby s. 2-3S. JriOO.vATir Itor r, Paji UcKSjr 
CltATXEEJEE . . . .12 W. E., ^8 

B8. 287-320, 

Ser Cases exdee Saxe ix Execttiox op 

DEcnnn. 

BS. 287, 289, and 290(1859,8. 249). 

See Cases vxdee Saxe ix Executiox op 
I)EcnnE— Seitixq aside Saxe-^ 

lEBEorx.uim'. 

1. Part of an estate.— The 

“ part of an estate,” in s, 2t9, Act VIll of 1S59, 
meant tlie aliquot part of an estate. ICIXITTEOSOXXO 
Bose r. Dixoxath MtrtxioK 

01 B. B. R, 56 : 10 W, E., 434 

2. Proclamation, under. 

— The object of the preclaaiatien under s. 249 
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CIVIIj raoCEDTTBB CODE, ACT XIV 
- OP 1883 (ACT X OP 1877)-eo»f«>i«erf. 
i* to gire notice to intcndins porcliMMs, not to 
the ludsment-debtora. LaseBau e.MouBSHDiss 
tl2W.Il.,488 

B. 290 (1859, a. 249, last para j 

See IN Exectttios op Dscbpx — 

iBisnENS , 14S4ad>23S. 

See Caseb wdib Saie ik Ex*cTOio>i op 
pECESB-'SEttlBa ASIDE SiliB— I abS* 
COtARITP. 


cryiL PROCEDDRB CODE. ACT XIV 
OP 1882 (ACT X OP 1877)— coniinuei. 

307. 

See Patment into Cotot. 

[1. I* E., 22 Bom., 415 

— ; Vacation — 2IoUday~-Dai/) on 

vkieh the o^ee U open — Office day — Payment of 


— 8. 203. 

See SaIiB Is EzBCtmos OP DEcasE— R*- 
BAlxS. . I.D.E., 5 Bom., 675 

[I. D. B.,7 Calc.,S37 
I.L.II., 16 Calc., 635 
I. Ia R., 13 MaA, 454 
1. E, B., 19 An> 23 
aC.'W.N., 411 


as. 293, 307. and S08 (1869, e. 254). 


See AEtEAL— SiiG is SxECimoH op Da* 
CSBB . . I.I,.B..lAn..l81 

(L L. E,, 13 AIL, 564 
I.L. B., 14 AIL, 201 


See Cases trsDEa Salb is ExsetmoBOP 
Decbbs— Re'Saee . 3Vr.B,3 

re W. B, Hla.. 83, 128 

7W.R.UO 


I.L. Jl.,1 AU.,l8l 


Bee Saib ih F^tetmON of DBOBEE—BBt. 


— as. 307, 308 (1859, s. 254). 

See Cases rOTsn Sals in ExsctjtIon op 
Dzcees— Re-sale. 

B. SIO (Act XXni of 1861, 6. 14). 

Bee Cases rsoES Fse-suptiob. 


See APPSAL—Ospna* 

[L1..B.,19 AUL, 140 

See EsEcniiOB OP Bscbbe-Espbot os 
C nAKOB OP Lav rsKnisa ExsciiTtOB. 

ri.D.B,31Calc.,©40 
LL. B, 22 Calo.,?e7 
l.l4.B,18 2£iVcL,477 


See Sale tob Adbbabs op Rbht— S tiTixa 
AstDB Saib— OBSB ftAi Cases. 

[7. D. B> 23 Cale., 303. 306 nota 
law. N., 114 
2 C. W. N., 127 


-- a. 295 a859, ee. 270, 271). 

See Cases crxieu Sale ih Execttiok oi 

Dbchee— D tsiBonios OP Sale-pbo- 

CBBUS. - 

See Suall Cavsb Cocbt, UOttssil— 

JUBISEICTION— SALE-TBOCEED*. 

[L I* B, 9 Mad., 250 
— 8.306(1859.8 263). 

See Sale in ExEcrriOs op Decsee-Sxt- 


See Sale IS Eiictticis opDecbeb— Set- 
TINS abide Sale— Qbnbeal Cases. 

IE L. B, 20 Mod., 158 
L li. B, 22 Mad., 280 
i. 1* B, 23 Boau, 723 
1. 1* B, 24 Calc., 683 
E D. B., 25 Calo., 216, 609 
1 C. W. N., 605, 703 
E E. B, 28 Colo., 440 
3C.W.If.,283 


See Sale in ExicriiOK of Decbee— Set- 


— as. 811, 313 0859, as. 250, 267). 
See Cases rsTEB Sale in Extcrtios op 
Dzcbee— Settiso aside Sale— lEBzac* 

LABITT, 


The vctOI ‘'disallowed” in s. 312 

<f the Civil Procednre Code has bo rcfircucc to aa 
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oYdor passed on an appeal, bnt rofera to tbo dis» 
allowance of the objection by the Court before which 
the prt ccedings under s. 311 arc taken. Mahomed 
Hossein u. Purdnhdb Mahto 

[I.D.ll,,nCalc., 287 

8. 812 (1859, 8. 257). 

Sec Eight ot Shit— Sare in Rxrcction 
OP Decree . . 11 W. B., 297 

[12 W. E., 41 
X L. E., 3 AU., 112, 208, 664, 701 
L L. B., 14 Calc., 1, 9 
1. D. B,, 19 Bom., 216 

1. : — ^ Iictters Patent, 1866, 

88.16 and 36.— Cls. 15 and 3G of the Letters Patent 
of the High Court must bo treated as qualifying 
s. 257 of Act VIll of 1859. Eot Nandipat Mahata 
V. Urquhart 

[4 B. L. B., A. C., 181 : 13 W. B., 209 

2. Application of. — S. 257, 

Act VIII of 1859, applied only to sales licld after 
that Act came into operation, Abdooe Htd ®. 
Laera Nowak Eot . . IW. B., 204 

8. 313, 

Sec Cases hnder Sarb in Execution op 
Decree— INVARED Sares— IVant op 
Sareabre Interest. 

8. 315 (1859, s. 268). 

See Cases under Saj.e in Kxecution op 
Decree— Setting aside .Sard— Kiohts 

OP PhRCKASKES— llECOVERi' OP PHR- 
chase-money. 

See Smarr Cause Court, Mofusbir— 
J URiSDicTiON— P urchase-money. 

[I, L, B., 11 Had., 269 

. s. 316 (1859, B. 269). 

See Registration Act, 1877, s. 17 (186C, 
1871, B. 17) . I. L. B., 3 Mad., 37 

[10 Bom., 486 
12 Bom,, 247 
7 C. D. B., 116 
21 W. B„ 349 
11 Bom., 218 
I. D. B., 2 All., 392 
X X. B„ 5 AIL, 84, 688 
X X.B., 5 0ale.,226 
X X, K., 9 Calc., 82 
I. X. B„ 4 Bom., 156 
X X. B., 8 Bom., 377 

See Sarb in Execution op Decree— 
INVARED Sares— Decrees barred by 
Limitation . X X, B., 7 Calc,, 91 
[I, X. K., 11 Calc., 376 

See Cases under Sare in Execution op 
Decree- Purchasers, Titre op— 
Certipicates op Sare. 
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- — ; Certificate of Bale, Applica- 

tion for- Coar/ Fees Act, 1870, s. 6. —An applica- 
tion by an auction-purchaser fora certificate of sale 
need bear no stamp, since by s, 316 of the. Civil Proce- 
clurG Code it is iiofe even I’cQuircd to be in wn-ting"* 
Hira Amdaidas V. Tekohand Ambaidas 

[XX.B., 13 Bom., 670 


- 8. 317. 

See Oases under Benami Transaction— 
Cbrtipied Phrohase bs— Cn’iR Pro- 
oedure Code, s. 317. 


8.320. 

See Corrector X L. B., 11 Bom., 478 
p. X. E., 9 AIL, 43 
X L. B., 16 All., 1 

See Execution op Deoree—Teansfer op 
Decree fob Execution and Power 
OF Court, etc. X L, B., 7 Bom,, 832 
[I. X. E., 7 AIL, 407 
1. L, B, 8 Bom,, 301 
XX.B, 11 Bom,, 478 

Sec Eures made under Acts. 

[I. X. E„ 15 Bom., 322 
X L. E., 12 AIL, 584 
1. L. B., 23 Bom., 631 

ss. 322, 322A, and 322B; 

See Execution op Decree— Execution 
BY Corrector . I. L, B,, 18 AIL, 313 
[X X. B., 20 AIL, 428 

— 88. 326A, 326— Execution of de- 
cree — Limitation — Fxecutionas to immoveahle pro' 
pertg of judgment-deltor staged hg reason of such pro" 
pertg being in charge of the Collector. — The plain- 
tiffs obtained in 1874 a decree for money against the 
defendant. In 3879, by an order under s. 326 of the 
Code of CivU. Procedure, the immoveable property of 
the judgment-debtor was placed under the manage- 
ment of the Collector. Before this order ivas made, 
and during the period when the judgment-debtor’s 
propcrt;y was in charge of the Collector, various 
applications for e.’tecution were made by the decree- 
holders, Einally, in 1896, about ten years after the 
last preceding application, the decree-holders applied 
for execution of their decree shorfly after the pro- 
perty had been released by the Collector. FLeld that, 
as regards the immoveable property of the judgment- 
debtors, against which c-xecution was sought, the 
application was not barred by limitation, inasmuch as 
the decree-holders had no remedy by execution against 
that property until the Collector’s management had 
ceased, Giedhar Das v. Har Shaneae Prasad 

P. X. B., 20 AH., 383 

8, 326 (1869, 8. 244). 

See Execution op Decree— Execution 
BY Corrector . X X. E„ 18 All., 313 
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CIVIL PBOCEDUBB CODE, ACT XIV 
OP 1882 (ACT X OP 1877)-co«<tttwd. 

See ExECTinoN ov Decube— Stay oy 
Esecviiok . I. L. B.. 2 A1L| 866 
[Z. li. B., 8 Cale., 280 

L Arrangement leaving 

property in execution in possession of 


CIVIL PROCEDUBE CODE, ACT XIV 
OP 1882 (ACT X OP 18T7>-coni;«a»(i. 


See AmcnMEsi — ATTAcavrirr or Pzh* 
SoH . . 1. L. E., 7 Calc., 19 

[L L. R., 11 Calc., 627 
I. L. R., 8 Mad., 276, 603 
I. L. B, 10 Cala, 86 
I. L. E., 9 Mad., 99 

See SUBETT— Lusnmr or Stoett. 

[L L. E.. 13 Aa, 100 
L li. B, 14= Calc., 767 
L L. E., 16 Gala, 171 
L L. B, 18 All., 87 
1. L. B, 19 Bom., 210 

— 8. SS7A. 

See Abeest— Civil Abbest. 

[L L. B, 22 Bom., 731, 961 
2 C. IV. N., 688 

S*» Appeal —Decbyeb. 

[L L. B, 21 Mad., 39 

— s. 339 (1869, B. 276). 

See CA3Z9 ondbe Bossibtebce LIoket. 


Indge, vho excvedeil hU junsdlctloa la isterfenog In 
the matter. The arrangemeat ptopcied by (be 
(iollectoi was not one whkh could be propoim or 
accepted a&dei the terms of i 244 of the Civil Proce' 
dure Code. bltriT&A Fsasaao v. BAurBESHU) 

te IT. W., 39 

6S. 328-336. 

Bee Cases urpee ItEsisrASCB ob Ob- 
STEVCTIOtr to ExeCITTIOS op DBCBCE. 

: s. 828 (1859, 8. 226). 

See Cases rirsBB Bbsistaece on Ob- 
BTECCIIOH TO EXECUTION OP DEOBBE. 

B. 332 (1859, 8. 230). 

See Cases tktbb Okcs or Tboop— P os- 
sssaioa akd Fboop or TnxB. 

See Cases tnoiEB Eesistarcs ob Ob- 
siBYCTiOB TO ExzcrTion or Dbcbbe. 

Application under— 

' See CorBT-rEES— A ct XXVI or 1867. 

[4 B. L. B„ P. B., 84 
Order rejecting applica- 
tion under— 

See Appeal— Obdbss 

[2 B. L. R., A. C., 303 note 
W, R, 1864, MlB., 24 
1 W. B, 140 
6 Mad., 163 
18 W. B., 284 
21 W.B,39 
I. L. R., 10 Mad., 1S7 
X L. B., 21 Bom., 382 
XL. B ., 22 Calc., 830 


B. 341 (1866, 8.278). 


See CoirrBUPT o» Copnt— CoBTEsrPta 
Obdebailt . X L. B, 4 Calc., 666 
Bee CA8S9 rnniBB Subsistbbce M(TVXT. 

X. . Releaae of judgment- 

debtor— Co>ytneme»< Court-Aovse. — IVliere tbo 


2, Decree— Preeubon— .Arrest 


8. 342 aa59, B. 278). «> 

See CoxTEMPT or Covnr— C oxtejots 
G sxEBAtLT . I. X,. B, 4 Calc., 656 
See Execciiox op Decbee— E rrBor or 
CmuroK or Laip rzxnrxo Erzcrxiov, 
tXL.B,2Boin.,14S 
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CIVIL PBOOEDTrBE CODE, ACT XIV 
OE 1882 (ACT X OP lQ77)-cont{med. 

See iMPBisoimENT. 

[I. L, E„ 18 MaU, 141 

See Cases todee Sttesistenoe Moeex. 

s. 844 (1859, BS. 273, 280). 

See Cases unbee Insoetencx— Insoe- 
XENT-DEBTOES EITOEE Cmii PEOOEDUEE 

Code. 

SB. 344-360 (Ch. XX). 

See DEEcrx Commtssionee of Akxab. 

[I. Ii. B., 4 Calc., 94 

See Cases dndee Insoetenox— Iesob- 

VEHT-DEBTOES XTHDEE Crf-il; PeOCEDItBE 
Code. 

s. 349. 

See AMAonjiENT— A ttachment of Pee- 
BON . . 1. L. B., 11 Calc., 451 

P. L, B., 12 Calc., 652 
I. L. B., 8 Mad., 503 
I. L, B., 12 Bom., 46 

s, 360 (1859, s. 281). 

See Cases ttotee Insoevenox— Insoe- 
XENT-DEBTOES HNDEE ClXIE PEOCEDTJEE 

Code. - - 

B. 361 (1859, s. 281). 

See Apfeae— Oedees. 

p. L. E„ 2 Mad., 219 
I. L. B., 4 Calc., 888 
I, L. B., 6 Calc., 168 : 7 C. L. B., 282 
I. L. B., 5 Calc., 719 : 6 C. L. E., 135 
I. L. B., 11 Mad., 136 
I. L. B., 16 Mad., 89 

See Cases ttndee Insoexekcx— Insoe- 
XENT Debtoes hhdee Cixie Pbocedhee 
Code. 

s. 357 — Insolxeney — 'Execution of 

decree — Limitation, — S. 357 of the Code of Civil 
Pi’ocedni'o provides a limitation of its own and in sub- 
stitution for tho limitation provided for the execu- 
tion of decrees by the Limitation Act, 1877. Lae- 
MAN V. Gopi Nath . . I. L. E., 19 All., 144 

B. 364 (1859, s. 101), 

See LrsriTATioN—QHESTiON ox Limita- 
tion . . 1. L. E., 12 Calc., 642 

See Paeties— Adding Paeties to Shits 
— Defendants. 

^ P; L. B„ 12 Calc., 642 

s. 365 a859, ss, 102, 377). 

See Cases vkd-es. Abatement of Shit. 

See Cases hndee Exeohtion of Deceee 
— Exeohtion ex and against Befee- 
SENTATITES. 


CIVIL PBOCEDUBE CODE,- ACT XIV 
OP 1882 (ACT X OP, 1877)-co»i!mKcd. 

See Cases hndee Limitation Act, 1877, 
AETS. 171, 171A, 171B. 

See Cases hndee Paeties— Shbstithtion 
OF Paeties, 

s, 387 (1859, s. 103) — Eispute as to 

claim to represent deceased plaintiff— Per Curiam 
(SiiEPHEED and Best, JJ.), — A dispute within the 
meaning of Civil Procedure Code, s, 367, 'need not 
bo between persons claiming to represent the de- 
ceased plaiatyf. Shbbaxxa v, Saminadaxxae 

p. L. B., 18 Mad., 498 

8. 368 (1859, S. 104). 

See Luhtation Act, 1877, aets. 171, 
171A, 171B , I, L. B, 0 Bom., 26 

[I. L. B„ 11 Calc., 694 
I.L.E.,7 AU.,734 
L L. B., 10 Bom., 663 
I. L, E.. 7 Bom., 373 
I. L. B., 9 All., 118 
L L, B., 10 AIL, 260, 284 

See Limitation Act, 1877, aet. 175C. 

p. L, B,, 16 Bom,, 27 

■ ... See Paeties— Shbstithtion of Paeties— 
BESfondents X L. B., 4 Bom., 654 
"'P. L, B,, 9 Bom., 56 
I. L. B., 8 Mad., 300 
X L. B., 11 Calc., 684 
X L. B., 9 Bom., 161 
X L. E-, 9 AIL, 447 
X L. B., 10 AU., 223 
I, L. B„ 11 AIL, 408 

— s. 372— Construction of— PerPoNTi- 

FEX, J . — The words “ pending the suit ” in s. 373 
relate to a suit in wLicii no fiinal order has been made. 
GocooB Chhndee Gossamee X. Administeatoe 
Geneead of Bengab 

p. L, B., 5 Calc,, 726 : 5 C. L. B., 569 

B. 373 (1859, s. 97), 

See Atfeae— Deoeees. 

P. L. B., 8 AIL, 82 
X L. B., 18 Calc., 322 
X L. E ., 15 AIL, 169 
X L. B., 16 AU., 19 
I. L. B., 17 AIL, 97 
X L. B., 27 Calc,, 362 
4 c, w, isr„ 41 

See Exechtion of Deceee— Affbication 
FOE Exechtion and Powee of Cohet. 

P. L.B., 18 Calc., 482,515, 635 
I. L. B., 16 Mad,, 240 
X L. K„ 12 AIL, 178, 392 
X L. B., 15 Bom., 370 
X L, K., 17 AU„ 106 
L. E., 22 X A„ 44 

See Cases hndee ■nTriiDEAWAE of Shit. 
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CrVXL PROCEDUllB CODE, ACT XIV I 
or 188a (ACT X or 1877)-<;o»t;sit«d. * 

— e. 374 (1869, a. 87). 

See l.miTATiON Act, 1877, aet. 179— 

NATDEB or AFPIICATIOlf— G bsehaiit. 

[I. L. E., 6 Bom., 681 
I. L. E., 7 AU., 359 
25 W. JL, 108 
I. ji. E., 10 Bom.. 62 
■ L L. E, 10 All., 7 i 
See Cases todee Withdba'wai of Stot, 

8. 375 (1859, B. 08). 

See Casks etoee Coupeomise— Comieo. 
jnsE 05 Suits usDBn Cr?ii.Psoo*BDBB 
COpE. 

See pEACTicE— Cmt Casks— Afwdatits. 

p. I., E. 7 Bom., 804 
See Peactice— C iTiL Casks— Coksbnt 
Deceee . . . 6 C. D. E, 464 

See SFEanc Pketoemakce— Special 
Cases . . I. E. E., 13 Kod., 316 

68.377, 379. 

See Pbacticb— C iTlt Cases-Patuewp 

OUT 05 MOPBE DEPOsnBD IK CODET. 

p, L.E.,28Calc.,7e0 


CIVUi PEOCEDTJEB CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— coatinued. 

83. 394, 395 (1859, s. 181). 

See Accoukt, Ben poe. 

p. L. E., 6 Calc., 754 
I. L. E., 7 Calc.. 654 
See Appeal— Dkceees. 

P. li. 12 Calc., 209, 273, 275 
I, D. E., 19 Calc., 463 
I. L. E, 18 Mad., 73 
I. L. E. 23 Calc., 270 
I. Ji. E., 24 Calc., 725 
1 C. W. N., 374 


L. E, 1 1. A., 346 
See r.XBCcnoK or Decebe— Mobe op 
EXEC tmOK— PAEimoS. 

p, D. E, 19 All., 194 
See Cases ckpeb Pabtiiiok. 


— as. 401-416 (1659, BS. 297-310). 

See Casks ruLBS LdiitatiOk Act. ISTT, 


8. 380 (1859, Be. 34, 85). 

See Cases uKPEa Sectjbitt toe Costs— 
Sons. 

BS. 883. 384, 385 POSO, s. 176). 

' CosutisatoK—Cmx Cases. 

P Hyde, 08 
20 W. E, 253 

BS. 387, SOI P86g, 8. 177)— .rfef 

Till oj 1S59, e, 177—2faliv« Pnace or Siale tn 
alliaaee—Kttiydom of Ata — The kingdom ct Ava 
was not tlie territory of a Kativc Piince or State in 
alliance with tUo PntUh OoTernment wilWa tbo 
meaning of s 177 of Act VIII of 1859. AOA Mo- 
iSAsniBD Japteh Tebbaki p. Mibza Nazibclla 

(2 B. E. E, A. C., 73 ; 10 W. R.. 385 

BS. 389, 390 (1850, s. 179), 

See COAniissiOR— Cmi Cases. 

[2B. L. E, A.C.,73 
• 5 E. D. E., 252 

8 B. D. E., Ap., 102 
I. D. B., 26 Cale., 691 


See Cases Paittsb Smi. 

B. 417 (1869, e. 17). 

See Cases uksse sa. 87. SS. 

B. 418 aS50. 8- 26). 

See Cases ttkdeb PlaIkt— Fobu aks 
COSTENTB OP PeAWT. 

B. 424, 

See CouKCTOB . I. L. E, 3 All., 20 
P.D.E.,nMad., 317 
1. L. E, 13 Bom., 343 
See Paeties— Paetieb to Strrrs— Oov- 
EBiraiEKT . 1. D. E • 0 Calc., 271 
See PcoLio Oppickb. 

p. L. E., 14 Bom., 395 
iS>« Bubobbikitb Jump, JcEiswcnoK 
OP . I. E E.. 21 Bom., 754, 778 
p, E E, 22 Born- 170 
^“T: — Z — : — againstpniiiicoffl^ 


BS. 802, 803, 808, 389 (1859. 

B. ISO). 

See Cases vkdee Aueek, 


£'c0 Cases ukdee Etedbkce— Citil Cases 
— Ubpokts op Assbek AKB OTHEB 
OPPICBBS. 


See Cases ukdee Iocal Iktesiioaiiok. * , • • ;■ 

lUant OP Sun— Costs. • • ■ 

P. L. E., 4 Mad., 300 ■ , - . • . • » , ■ , 
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CrVTli PBOCEDUBE CODE, ACT XIV 

OE 1882 (ACT X OF lB’27)-confimed. 
iirccssnry tlmt a notice tinder tliat ucction Blinnld Itc 
rcadwitii tiio Btriclncss with wliicli a plaint slionldho 
md in regard to the statotnenl of tlie cause of action. 
Pakbditi CuentJK Mozoojedaji e. Foiiik CntTiVDKn 
Sek 13 C. L. B., 195 

2. Suit against an ollicor of 

Qovornmont— BomJay Civil Cotiris Aci (XlVof 
1S09J, s, S2 — Suit ex contradn — Notice of suit , — 
S. 4'2i of the Civil Procedure Code (Act XIV of 
1882), which requires notice to bo given to a imblic 
ofliccr tivo months before the institution of a suit 
against him, does not apply where the suit is one 
ex confrnc/u. Shalmnshah Begnm v, Fergiisson, I. 
Jj. a., 7 Calc., 409, and Slaueklal v, jlinnicijjal 
Commissioner for the City of Bomlay, I. X, B., 
19 Bom., 407, referred to. Kajmae MAMKCnAi.D 
V . IlANMAKT Atfi'ABA . L Ii. E,, 20 Bom., 807 

s 

3, Suit against public offleor 

in respoot of acts done by him in bis official 
capacity — Notice of suit — Suit for damages against 
a public officer — Trespass — Misjoinder of causes of 
action — Amendment of plaint. — The plaintiff sued 
the defendant, a public odiccr, to recover damages 
for two distinct acts (vis., wrongful arrest and 
trespass) alleged to have been illegally and mali- 
ciously done by the defendant on two different 
occasions, and claimed one lump sum ns damages 
for both the acts ; no permission to amend the plaint 
was asked for in the lower Court. On the 21st of 
October 1895, the plaintiff instituted this suit, having 
on the 18th of September 1896 served the defendant 
with a notice under s. 424 of the Civil Procedure 
Code (Act XIV of 1882). JZeld that the fortner act 
(vis., the plaintiff’s arrest) was an act done by tho 
defendant in his official capacity and was clearly of 
tho kind contemplated by s. 424 of the Civil Proce- 
dure Code, nuder which two months’ notice to the 
defendant would bo ncccssaiy previous to the insti- 
tution of tho suit; and that the suit was rightly 
dismissed by the lower Court for -want of such notice, 
Shahunshah Begum v. Fergttsson, J. X, JJ., 7 Calc., 
499, distinguished. Quara — VTictlior tho latter 
act (vh., the trespass into tho plaintiff’s house), on 
the allegations in the plaint, was an act done by tho 
Magistrate in his official capacity, and whether o 
notici' under s. 424 of the Civil Procedure Code 
would bo necessary previous to suing for damages for 
such an act. JNeld, further, tlmt as the two acts 
Were mixed up together in the plaint and one lump 
sum claimed as damages for both, and as no permis- 
sion to amend the plaint was asked for in the lower 
Court so as to convert tho suit into one for damages 
with reference to the trespass only, tho plaint 
ought not to be allowed to be amended on appeal to 
the High Court. Jogendba Nath Kor v. Psice 

[L L. B,, 24 Calc,, 584 

4. — — Suit against the Secre- 

tary of State for India in Council — Notice — 
Bublic Demands Jtecoverg Act (Bengal Act VII of 
1880J, ss, 8, 9, 20 — Sale for default in payment of 
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CIVIL PBOCEDTJBE CODE, ACT XIV 
OF 1882 (ACT X OF 1877) -continued, 
costs of realiziny Oovernment revenue. — S.424oftIic 
Civil Procedure Code provides that "No suit shall bo- 
instituted against the Secretary of State in Council; 
or against a public officer in respect of an act pur- 
porting to be done by liim in his official capacity, 
until the expiration of two months next after notice 
in u-riting has been, in the ease of the Secretary of 
State in Council, delivered to, or left at tho office of, 
ft Secretary to the Local Govenimcnt or the Collector 
of the District,” etc. The plaintiff had instituted a 
suit against the Secretary of State for India in Coun- 
cil to sot aside a certain sale of tho plaintiff’s pro- 
perty (possession of which had been given to the pur- 
chaser), hut had not given him the notice prescribed 
by s. 424 of the Civil Procedure Code. Die first 
Court (Ameer Ah, J.) gave tho plaintiff a decree. 
Meld on appeal (reversing tho decision of Ameer Ah, 
J.y that whether or not the words "in respect of an- 
net purporting to be done by him in liis oflic'ial 
cnjiacity” relate only to ft public officer and hot to 
tlio Secretary of State, no suit whatever is maintain- 
nble against the Secretary of State, unless tho notice 
prescribed by s. 424 of tbc Code of Civil Procedure 1ms 
been given I and that tbcrcforc the present suit could 
not bo maintained. SEORETARi’ op State toe 
Im>ia in CouNcn. v. Eajhcki Debt 

[I. L. B, 25 Gale,, 239 

s. 43L 

See Foreign Cotrur, Judgment op. 

[L L. E., 22 Calc., 222- 
L, K., 21 L A„ 171 

See Foreign State. . 

[L L, K., 11 Calc., 17- 

s, 432(1859, s, 17, para. 4)— Suit 

by independent Brince in Court in British India — 
Becoynized ayent for institution of suit — Civil- 
Procedure Code, s. 37 — Siynature and verification 
of plaint, — S. 432 of tbo Civil Pi-ocedure Code docs 
not prevent the institution by an in dependent prince 
of a suit in a Court in British India in his own name, 
and through a recognized agent other tlmn one .ap- 
pointed under tlmt section. Beer Cdundeb Makd- 
KTA t>. ISHAN ChUNDEB BURDBUN 

HL L. E., 10 Calc,, 136 

Maharaja of Bhartpur v. Kacneru 

PL L. B. 19 All., 510 

58.432,433, 

Seo Jurisdiction op Cmu Court — 
Foreign and Native Bubers. 

[L L, B, 8 Bom,, 415 

B. 433. 

See Jurisdiction op Civid Court — 
Foreign and Native Euders. 

[I. L. B., 9 Calc., 635 
3 C. L. E., 417 
25 W. B, 404, 407' 
12 a L. B, 47» 
1 L, E., 8 Bom., 415 
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CIV I L PROCEDUBE CODE, ACT XIV 
OP 1882 (ACT X OP 1611)— continued. 

2. PARTIES TO SUIT— 


CIVIL PROCEDTOE CODE, ACT XTV 
OP 1882 (ACT X OP 1877)-eo»/.«««rf. 

2 PARTIES TO SUIT— coftimtwii. 


See Res Judicata — Competzst Coqbt 
— O sKEBAL Cases. 

P. L. R., IB Mad., 404 

B. 434. 

See PoSlIW CoUBT, JtrDOlTElfT 0». 

[L Xi. R., 6 Rohl, 292 
L L. R., 14 Calc., 546 
I. Ii. R, 22 Calc., 222 
L. R, 21 1. A., 171 

8. 435 (1869, a. 26, para. 0, and 

s. 28, para. 2). 

. See Plawt— VE smcATios ahd Sio- 
SATCBE . . I. Ii. R, 21 Calc., 60 

[L. R. 20 L A.. 130 
L li. R, 16 All , 420 

as. 440-484. 

See CasZS itkdeb IIikOS. 

8. 4A6— Effect e/tee(icn on *t. 74 and 
76 of i\t Code of C»«I ProeeiureSerxece .of 
summoiif o« o minop — Ss. 74 and 76 o( tbe Code ot 
Civil Procedure are roatroUed bye 443 of tbat Code. 
Jatqtdba Mobak Poddas <■. SBtMATfi Ror 

ai<.R.28 Calc, 267 


— B. 491 a859, a. 88). 

See CoiTPEKSATiOK- Cim. Cases. 

[3 W. R, Mia., 28 
6 "W. R , Mia, 24 
LL.B,18 Bom., 717 

8. 492 (1859, a. 02). 

See Cases riroER Injukctiok— Ukdfb 
C tm PsocBDUBE Code. 

— — a. 403 — Temforae^ • nj uneiio n — 
" Other iojurv — The words ” or other injury ” in 
e. 493 of the Code of Civil Procedure do sot include 
acts of trespais upon property. Dasab Euab r 
Ooun Koas .' , . L L. R., 22 AIL, 449 

a. 603 (1859, a. 243). 

See Cases nniBB ArrsAL— M avaceuskt 
or Attached Pbopsbtt. 

See Cases dxdsb Attead — Beceivbbs. 

See Cases cniBB IfAVAaES ot Attached 
PSOTEBTT. 

.^ee Cases nroBB Receitsb. 

a. 605. 

See Cases ukdeb Attbal— R iCBims. 

See Cases dkdeb Recbiteb. 


— a. 462. 

See Cases cksbb Cohtbouisb— C oxirao* 
VISE 0? Sms xthdeb Civil Fbocbdvbe 
Code. 

— a. 483 (1859. s. 81). 

See Cases ukdeb Atiachheet— Attach* 
AIEin sbtobe Jddouest. 

See Attachhbite— L lABiirrr pqb WbOwj- 
TDL ATTACHAIEET. 

tL L. R . 17 Calc., 436 
L.B,17L A.,17 

— 83 . 484-487 (1859, a. S3). 

See Cases uhdeb AttachacbeT'— Attach* 
UEKT SETOBE JCDQUSin, 


B. 606 a869, a. 313). 

See Cases ttwdbb ArrmAW CvwBr— 
Ebbbcisb op Povrm sv TAwri 
Cases— SPBC tAi CAsw-AB'KmTrox. 

RrPEBEHCE TO. 


See ABBiTXATro'v-4br*TBf«r,'s o* Srs- 
inssios TO .ABEiraaWv 

[1 lad. O. S, 136 
1 Mad, 103 
ax. TV, 419 
1 Rer, 49, 63 
1 B. L. R. S. X, U: 10 W. R. 171 

X. 24. S, S3 Son, 6^ 
Ii. ^ 27 Cal-, ei 
4C.'W.X,e2 


5S.5C«^PS59,Ea.3l2^2il. 


See Liuitatioh Act, 1 877, a. IK. 

[LL. R., 14 All, 162 
I. L. R, 17 AIL, 193 
D. R, 22 L A, SI 


' 8.489(1869,3.89). 


See Attachmeet— ATTA cmiEET ziya r f 
JcDOUBST . Bourte, O. C, IS? ' 

r6Mad.ISS . 

lx.ir,X2 ' 
ax.-5*,3s 
Lx-B,26Ca::i,E:: ; 



— ES. £25, £2g 
See Cua eil-aa . .AJ J 
AiKjaisrr. . * 
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CrVII; PROCEDURE CODE, ACT XIV 
OF 1882 (ACT X OP 1877) ■-eonlinurth 

Scr SiUT.r, Cxvsr. Couht, iMorirfisit— 
•Ttniisnicrioif— AnuiTnATiON*. 

[3 isr. W., 117 
7 K. W., 329 
1 B, li, R., A. C„ 43 : 10 W. R., 86 
10 Bom., B4 
6 Had., 128 
I. L. R., 13 MacL, 344 

88. 632-538, Ch. XXXIX (Act V 

of 1806). 

Sfc Dkcriie— F onsr op Dnciu;p,— UiUi or 
Excn.AKGE . I. L. R., IG Cnlc., 804 

Scp LniiTATiox Act, art. 150. 

[L L. R., 23 Cnlc., 673 

Ser REOOrrABEE iNSTRITJtEXTa, SCMKARV 
PROOEDtIRE OK. 

Sri' Promissory Rote — Aesiokmekt or, 
ASn Suits ok, Promissory Rotes. 

[L D. R., 19 MaA, 388 

- -- 8.639. 

See Ekdoiyment . I. L. R., 6 Mnd., 383 
p. L. R.. 14 Mnd., 1 
I. L. R., 18 All., 227 

See Cases ukder Riomt op Suit- 
Charities. 

See llionT OP Suit— Ikterest to sup- 
port Suit . I. L. R., 12 Mad,, 167 

■ s. 640 (1859, 8. 332 ; Act XXIII 

of 1881, 8. 23). 

See ArPEAE— C osts. 

TL L. R., 16 Bom., 676 
I, L. R., 13 All., 290 

See Appear — Decrees. 

P. B, R., 2 All,, 487 
I. L. R., 3 AH.. 76 
I. Ii, R,, 9 Bom., 262 
L L. R.. 18 Mad., 73 
I. li. R., 22 Mad., 299 

See Cases ukder Appear— E.^-parte 
Cases. 

L 8. 643 (1869, 8. 338)— Tiwe 

alloived for correction — Memorandum of appeal . — 
IVTipro, under the provisions of s. 33G, Act VIII of 
1859, a mcinomndnnj of appeal is returned for the 
purpose of beiug corrected, the Appellate Court 
should specify a time for sncli correctiou. Jagak- 
NATH f. L.ARMAK , . I. L, R., 1 AIL, 200 

2. Practice — Pejec~ 

tion of memorandum of appeal, — Whenever a 
memorandum of appeal is rejected under the discre- 
tionary power vested in the Court, a judicial order to 
that effect, and the reasons for the same, ought to bo 
recorded. Larra Juoseb Sahoy ?>. Kassenauth 
Seek .... 1 Ind. Jup., O, S,, 121 

e 


CIVIL PROCEDURE CODE, ACT XIV 

OP 1882 (ACT X OP 1877) — Continued, 

D- — Jlejeclion of ap- 

peal, Tmcfor.--'ri]o time for rejecting an appeal is 
when it is presented, and not after it has once been 
admitted. Goopee Burrub Jlov v. Qqhtick Tito- 
SHAD Rose . . . VT. R., 1864, 135 

1 . e. 644 (1869, s. 337)-AIter- 

ation of docreo on appeal by one party— Ap- 
peal ly one parly—Perersal of decree againil all, 
— Power of tlie Court of appeal, under b. 337 of Act 
VIII of 1859, to reverse the whole of the decree of 
the Court below upon the appeal of one only of the 
parlies against whom the decree ivas passed. Jadu- 
.MAKi Dasi f. Fauu Bidi . 7 B- L, R, Ap., 28 

SlinE.MUK,JUnEE DOSEE V. POOEUSUTTUK DOBB 

[8 W. R., 499 

2. Bcorte on ground 

not common to alt parties. — A decree against several 
diffendants, one of whom alone appeals, cannot be 
reversed ns against the rest when it did not proceed 
on gronnd common to all. Doyasioyee Dobsee r. 
Esnup. CiruKJDER JIuirnoRR . 1 W. R,, 203 

WoojiEsi! G'li ukder Bose v. JfAXu.s'GiKEE Debia 

[2 W. R, 170 

Abdoor Ari V. Bakoo , . 2 "W. R, 287 

Boydokatii Surmah f. Ojak Biebe 

[11 Vr. R, 238 

Koorada Pebskad JIISEEE V. GoURA CnAKD 
Mibree 17 TV, R, 363 

CllUKDER JlOKEE DOSSEE f. RODROO DEY 

[23 W. R, 166 

Aliter when it does. CnuKDER Kurra Dobsee r, 
JoxEKDRA JIonuK Tagore . . ew. R., 104 

Kritartro Moyee Debia r, Khexterkath .Sir- 
car 9 TV. R,, 472 

Badur SrKGn v. Crutteediiaree Sikge 

[9 TV. R, 668 

Ruko Lar Gossaik r. Qowhee Mukdur 

[10 TV. R, 286 

Dooega Crurk Dosg r. Mahomed Abbas Bhoo- 
YAK 14 TV. R., 121 

SREESTEE DHUE CeUCKERBUTTY 1). Sreenath 
Biswas . . . . .18 TV, B,, 332 

3. — Appeal hg one de- 

fendant in respect of portion of decree. — One of 
several defendants, who appeals in respect only of 
the sum decreed against her, is not entitled to take 
advantage of s, 337, Act VIII of 1859, and question 
the full amount claimed. ShEEEOO Coomaeee DA- 
BgE V. Mahatab CnuKD . TV. R, 1864, 380 

4. ■ — Sight to benefit 

ig decree on appeal by one defendant — Secree of 
Privy Council. — A plaint having been dismissed by 
the first Court, which decreed that the costs of all the 
defendants u'ho had filed answers were to be borne by 
the plaintiff, the plaint® appealed to the High Court, 
which reversed the decree. One of the defendants 
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ivHouauiiinaai ... a** A , iu, iRu^ 

5. - . — Allertnff deerte 

againtt defendant on eo'defendanft appeaK — It 


to. OoroY Siifoa v. Piiucz SutiJh 

[10 W.B., 271 

6. -I I , Pro formd de^en- 


CrVTL PEOCEDtrilE CODE, ACT XIV 
OP 1882 (ACT X OP 1077)-cont«wi. 
olbm. Kgainst the elocution of the decree. Bus 
Fbobius Bor c, Esatbt Hosseih 

I2O.I1.E., 471 

10 Appliealion of, 

to ex^parte dttreet — Decree on ground common to 
all partiet,~a. 337, Act VIII of 1859, applies 
A) veil to ex-parle decrees as to other dcercci, the 


IA>> VV . AU, 214 

IL — ■ — . ■ — ■ — Cate ditpostd of 

under t, 116, Ctvtl Proeetfiire Code, ISS^-Er-parte 
decree — Decree onground common to ell parhet — 
Where parties who bare been made co-defendimta do 
not appear, and the Court deals with the case under 
a. lie, Ctnl Procedure Code, the decree glren is not 



EBEUtntSCntlB DOBSEB V. KlUltBUB UOMDOL 

[2 W.B., 227 

7. ^ ^ ^ Ojpenin^^ vhoU 


- 8 Appeal 5y one *• 

fendanl—Eevertal ofw\oU decree . — Where one of 
BCTcral defendants appeals not sgucit the whole do* 


I' [• I ' • . . f. -••• 

those defendants who have net appealed. Itau 
Cbcsdeb Paoi. f. Ouoba Cbubk Peb 

[18 W. Il.,2e 

NiKtJB.CnnfDEB SiHA c. Jcioo Nath CbdcK' 
ZBBUTTr .... 24 W, B., SQ9 

0. . — . ' ' — ' ■ ■ LxmilaUon a* af' 

^retia^ thote tcAo do «of <ippeo?.~Wh(;re a decree 
for possession of certain property is made ag^st 


I.A,- Vs.aI., ;jiu 

12. ■ .1 — Decree on ground 

coo^on to oil porUet.—a, SS7, Civil Froeeduro 


Court haa proceeded on such common ground, 
Pbotad Cqpii'cbb Dtttt e. EoossAtnssA Bides 

[14 W. R., ISO 

18. Poirer of Appel- 

late Court to matce decree tn retpeel qf partite mho 
have not appealed. — The Court of Appeal has power, 
nnder s. M7 of Act VIII of 1850 (ooircsponding 
with a. 644 of Act X of 1677). to draw up vhnt 
would be a fur decree as regards all the parties to s 
toU, although some of them map not have appealed. 
JOTIISTO COWAB <e. NlTtrAKUKD NUCTOT 

[I. D. R., 3 Calc., 738; 8 C. I4. R., 440 

1C— ^ — Common t?^e«e« 


AO.KJ, a. AAi, Has Bi'piitui'ie, aim i,nu >ie{cTi<iaiit alrmc 
might appral. llAUOazD Saetooluii r Anwar 
Alt 21 W. B., 112 

» J 5 . ;; Derertal in one 

enit teiereimo tnilt hate leen erroneouslg Irought 
tnAeoi of aw— Effect of rerwrai on other enit on 
appeal 5y o»« rfe/erwfa»;.— Two suits broucht by 
(Uffermb parties claiming different interests in a eer. 
tain alurc to set aside tb« sale cl that share haring 
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been dismissed, one of tlio plaintiffs appealed and tbe 
sale was set aside. Held that the decision must bo 
considered as setting the sale .aside as to the whole of 
that share, although the other parties did not appeal. 
Nagab V. SnuEipiooEDAH . 20 W. E., 77 

16. ; Appeal ly alienee 

of Hindu loidow — Suit hy reversioner. — ^In a suit 
by the reversioners ngiiinst a Hindu widow and her 
patnidar impugning the act of the widow in granting 
the patui as an act of waste prejudicial to their 
interests, and claiming to set aside the patni as in- 
valid and obtain immediate possession, a decree rvas 
granted against both defendants. Held that, under 
s. 337 of the Civil Procedure Code, the patui&r had 
such an interest as would entitle him to appeal 
against that part of the decree which regarded the 
rights of the widow, as well as that part which affected 
himself. HtJREr Kibsejs’ Doss r, Laie Soo^DEn 
Doss .... 1 Ind. Jur., O. S., 32 

liAMi SOOKEEE DOSS «. HUERT KlSSEE DOSS 

pvCarsli., 113 : 1 Hay, 339 

17. Foioer of Appel- 

late Court to reverse decision as regards person not 
party to the appeal. — In a suit against A and B for 
the recovery of the possession of property, tbe Court 
gave a decree against A and in favour of J7. The 
plaintiff appealed from that part of the decision which 
was in A’s favour-. Held that the Judge on appeal 
had no jurisdiction to reverse the decision of the 
Court below against A, he being no party to the 
appeal. Hueho CncOTEE Eor v. LaeIiOitd-hd 
Baneejee . . Marsh., 256 : 2 Hay, 48 

Laiea Bamseeto Lail a. Lokebas Kooee 

[18 W. E., 38 

18. Original decree 

maleing liable one defendant out of several. — In a 
suit by A ag.ainst B and C in which a decree was 
given against B alone, — Held that C could not 
be made liable, either on the appeal of S or on the 
cross-appeal of A, to B’s appeal. Geeesh Chttheee 
Singh v. Gohemohhn Baneejee , 7 W. E., 49 

19. Beversal of de- 

cree on appeal by one defendant. — A and B were 
sued on a joint lijibility to pay rent. A did not 
defend, B did, and a decree passed against both. B 
appealed. Held that it was competent to the J udgo 
on appwil to reverse the decree, on the ground that 
there was no joint liability, brrt that B occupied a 
separate estate at a separate rent. Litehee Kant 
Sein V. BAMDErAE Doss 

plarsh., 281 : 2 Hay, 288 

20. Main ground of 

decree affecting all defendants. — The plaintiff sued 
on a mortgage bond executed by the fli-st defendant. 
The second defendant, who claimed the property 
under a mortgage from the first defendant, was ad- 
mitted a defendant on his own application, but after- 
wards excluded from the suit. Before this was done, 
he had incun-cd certain costs, which, by the Munsif’s 
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decree, he was ordered to bear himself. Upon appeal 
by tbe first defendant the Civil Judge found that the 
mortgage bond sued upon was not piwed, dismissed 
the suit, and ordered the plaintiff to pay all costs, 
those of the second defendant included. Held that, 
under s. 337 of the Civil Procedure Code, it was' 
competent to the Civil Judge bo to modify the Mun- 
sif's decree, as the main ground of the whole decision 
— vix., the validity of the mortgage bond — affected 
all the defendants in common, and the appeal of the 
first defendant and the decision of the Appellate 
Court had reference to that common ground. Yeeea- 
BAIH Vieaeagata Eeddi v. Abdee Khadie 

[4 Mad., 28 

21. Suit on bond — 

Appeal by one of several defendants . — In a suit for 
recovery of E300 due on a bond, the defendants 
denied the execution of the bond and the receipt of 
the consideration. The Court of first instance decreed 
the suit, which on appeal by one of the defendants 
was dismissed. Held that under s. 337, Act 'V'lII of 
1859, the Judge had no power, on appeal by one 
defendant, to set aside a decree against the other. 
Seieam Ghatak «. Beajamohan Ghosae 

[3 B. L. E., App., 41; 11 W. E., 449 

Ehgghoonaeih Newgt V. Stohamoyee Dabba - 
[Marsh., 106 ; 1 Hay, 183 

22. — y- Any ground com- 

mon to all the plaintiffs or to all the defendants — 
Appellate Court, Power of. — S. 644 of the 
Civil Procedure Code presupposes a common ground 
of decision affecting property in which both those 
who have appealed and those who have not appealed 
have an interest direct or indirect. Thus a District 
Judge has no power under this section to reverse the 
decree of a lower Cmut, given for a plaintiff, in 
favour of a defendant who did not appealj.-and in 
respect to property in which the other defendants 
who did appeal disclaim all interest. Sriram Qhatah 
V. Braja Mohan Chosal, 8 B. L. B,., App. 41, and 
Appa Bail v. Batnam, I. L. B., 13 Mad,, 249, 
cited and followed. Seshadri v. Krishnan, I, L. B., 

8 Mad., 192, and Nagamma v. Subba, I, L. A., 11 
Mad., 197, distinguished. HtrsSAiN v. Madan 
Khan . . . 1. L. E., 17 Mad., 265 


23, Intervener — 

Barties — Appeal — Decree set aside on appeal by 
one defendant. — U C S, the zamindar, brought a 
suit against B, a raiyat, for recovery of arrears of rent, 
valued below ElOO. B set up in drfence that the rent 
was not payable to D C S, but to 77 C A, the mokur- 
aridar. N C A, who claimed under a moknrari title, 
and alleged that ho was in receipt of the rents from 
the raiyats, was made a party under s. 73, Act VIII of 
1839. The Munsif passed a decree in favour of the 
plaintiff. On appeal hy N O A, which was heard 
and decided by the Subordinate Judge on reference 
by the District Judge, the decree of the ih-st Court 
was reversed, apd the suit dismissed. On appeal 
to the High Court, — Held that N C A was propei-Iy 
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cnncii PEOCEDtJEE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— con<i»sw?. 
ffiade a defendant to the luit, and that he could 
prefer an appeal froin the decree of the Court of fint 
Isetance, and that the Court of .Appeal coolA (n Im 
appeal, set aside the whole decree. Dxxal Cbiki> 
SaHOT l’. NABIK CnANUKA ADnilASl 

P B. L. E, 180 : 18 VT. H., 236 


the surety liable, and the Judge on appeal disnussed 
the claim against both defendants. Seld that, aa 
the decision of the first Court did not proceed on 


«« « Ak., Abb A, Oj 

85 . 

ehoH^* in «ait — -^^teratton or reurtnl of <fecre« 
uiAere only eome itfiKdanU art madi forUtt — 
Where a suit at the tune of laetitutiou within tho 


origioal defendants vote znede portiee the Coart 
refused to reverse or alter the decree. ButsKo Dass 
V. BnsBO Dies . . . 3 If. Vf., 168 

28 i " ■ PerjoHf »otp«r* 

tier io proceedings in appeal not bound by tie 
result of tiote proceedinys.— Decreet In three 
sep.arate suits for the partition of a certain estate 


Court to set aside iiio i./Oiieciur'i scheme, anu to 
direct a firvsfi partifiun. Tie SuborAonte Jadeo 
of Venguila granted the application and set aside 
the partition ordered by the Collector. Against this 
order V, who was plsintiS in one of the suits, 
appealed to the District Court, and in the apiieal 
he made B alone the respondent. The District Court 
reversed the order of the Suhordmate Judge, and 
upheld the order of the Collector. Thereupon S 


ClVUi PROCEDDBE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)~c<.n<.n«d. 
hadheen set aside by the Snbordinate Judge, aod 
that the appellant had not been a party to 
the iwecedingi id cither of tho Appellate Courts. 
Be contended that he was, thcrifore, not bound 
by the dccuioni of the Appellate Courts, and 
that the order of the Subordinate Judj;e, setting 
aside the partition ordered by the Collector, was 
ntill in force so for as he was concerned. He 
therefore applied that the property should ho 


Court of first appeal, though one of them may 
roproseot hit fdlows in a farther appeal, be cannot 
represent a 'person who was not his co-respondent, 
and against whom therefore no decree could have 
been n^e on a point common to tho two, or os sny 
point at all. Dsv Qom Satasx e. VASTrnEV 
ViTBii 8 ata5t , I. L. E, 12 Bom., 871 


27. Appeal on full 

CovrOfe* frOfn deoret dunxtexny suit m part— 
J?e«i<in<I ty u>iole cars thoayh no erott-apptal or 
objeehone preferred— Bumtital of icAols suit on 
remand — Uxyh Court eempetent tn eecondappeal 
io eonndtr raltditv of remand order not epecxally 
oyy<o/«f— CiriJ Frocedyri Code, te. 644, 6G1. — 
A plaintiC whose suit had been decreed in part 


Appellate Court confirmed the decree. On a locond 
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Fcr Mahmoob, J , — S. 644 Imil no !\]'iilicaiiou to tlic 
CHBC, that sccliou relating only to casca where one or 
more of the partice arniycdon the aame aide appealed 
against a decree passed on n gronud common to all, 
and nut to eases n herc eitltcr of ttt’o oppnsiiu parties 
appealed from a part of the decree upon a Court-fee 
sullicicnt for an appeal from the whole. MoJteshiir 
Sitiff V. Bcnffnl Oovcrnmcni, 7 Moore’s I. A„ 833, 
Forhes v.Ainccrooiiissa Bcgttm, 10 Moore's I. A., 8-10, 
and Muhl-un Lai v. Sree Kishen Sing, 13 3toorc's 
I. A., 157, rcfeiTcd to. Cukda Lai< r. Radpi.t-ah 

[L L. R., 11 All., 36 

28. Appeal Ip one 

of several plainliffs claiming under a Joint right 
— Decree in such appeal hinds other co~plainfijfs, 
although not parties to the appeal — 2’rocedure . — 
A and B hrought a suit ngainet C, and obtained a 
decree awarding a part of their claim. B appealed, 
and the Appellate Court reversal the decree, and re- 
jected the plaintiff’s claim altogether. Subsequently 
A, who had not joined in the appciil, applied for 
exeentiou of the original decree, jicld that, although 
A had not been a party to the appeal, he was bound by 
the decision of the Aiipcllate Court, and was not en- 
titled to tahe out execution. Babaji lArOOTSUEi v. 
COELEOTOB or SALT llEVEVOr, 

p. L, R., 11 Bom., 698 

29. Bower of Appellate 

Court to alter decree on appeal hg one partg — 
Madras Civil Courts Act, 1S78— Jurisdiction of 
Munsif — Suit for partition and mesne profits. — N 
sued Sand others for partition of a share of certain land, 
and claimed mesne profits from other defendants «ho 
were tenants of the land. S obtained a decree 
by consent for her share, and a sum of E99 was 
decreed to her against the tenants for mesne profits. 
Against this decree the tenants appealed. The Subor- 
dinate Judge, finding that the subject-matter of the 
suit, the hand of wliicb partition was claimed, exceeded 
the jurisdiction of the Munsif, reversed the decree 
of tiic Muusif, and directed the plaint to be returned 
for presentation iu the proper Court. It was con- 
tended, on appeal to tlio High Court, that the Subor- 
dinate Judge could not set aside the decree against 
the tenants for mesne profits. Held that, as the 
Munsif’s Court had no jurisdiction to entertain the 
suit for partition, it could make no decree for mcBue 
profits, and, therefore, the Subordinate Judge had 
power to set it aside. RAGAMStA v. Subba 

[I. L, R„ 11 Mad., 107 

SO. — — - Appeal — Ground 

of appeal common to all the Judgment-debtors — 
Beversat or modification of the decree as against 
all OH appeal bg one onlg. — S. 544 of the Code 
of Civil Procedure does not enable an Appellate Court 
to decide, upon a ground which it considers to be com- 
mon to all the defendants, an appeal preferred by 
one only of such defendants, and to reverse or modify 
the decree of the Court below in favour of all the 
defendants, unless the lower Court has proceeded 


CIVIL PROCEDURE CODE, ACT XtV 
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upon a ground common to all the defendants. It is 
only when the decree appealed against has proceeded 
upon a pfround common to all tlio defendants, that is, 
when the Court below has made a. decree against 
several defendants upon a finding which applies equally 
to all of them, that under s. 544 any one of the dof cu- 
dants may appeal against the wliolo decree, and the 
Appellate Court may reverse or modify that decree in 
favour of all the defendants, Brotap Chunder Dutt v, 
Koorbanissa Bibee, Id IF, B., ISO, refciTcd to. Pn- 
EAK Mai. V. Khant Singh . I. L. R., 20 AIL, 8 

31. -—Decree proceeding 

upon ground common to several defendants — Decree 
upset in appeal, hut restored on appeal hg one onlg 
of the defendants — Fxecnlion for costs bg other de- 
fendants — Decree to be executed when there has been 
an appeal. — A suit brought against several defen- 
dants was dismissed with costs. The plaintiffs apfioalcd, 
and the case was remanded to the Court of first 
instance under s. 6C2 of the Code of Civil Procedure. 
One of the defendants appealed against the order of 
remand to tlie High Court, which set aside the order 
of remand and restored the decree of the first Court. 
Held that, the decree of the first Court being 
restored in its entirety, the defendants, who had not 
appealed, were entitled to take out execution of that 
decree for the costs nwardal to them by it, notwith- 
standing that tlioy were not parties to the decree of 
the High Coxirt.y Muhammad Sulaiman Khan v. 
Muhammad Yar Khan, I. L, B,., 11 AIL, 267, dis- 
tmgiiishcd. -oohrat Singh v. Bridgman, I. L. B., 
4 AIL, 376, referred to. Mra Chand r. Ram Eatan 

, , - [L L. R,, 20 AIL, 493 

32. Appeal bg onlg 

some of several defendants — Bower of Court as to 
reversing decree as to all the defendants — Ground 
not common to all. — S, 544 of the Code of Civil Pro- 
cedure does not, unless the decree itself proceeds on 
the ground common to all the defendants, enable an 
Appellate Court to decide, upon a ground which it 
considers to be common to all the defendants, an 
appeal preferred by some only of such defendants 
and to reverse the decree of the Court below in favour 
of all the defendants. Bnran Mai v. Krant Singh, 
I. L. B., 30 AIL, 8, referred to. CnAJJU v. Umbao 
Singh . . . L L. R., 22 AIL, 386 

33. Beversal of 

whole decree^ on appeal by one party — Appeal bg 
two persons — Withdrawal of one appellant from 
appeal. — A decree was passed for the plaiutifP in a 
suit to redeem a ianom brought against various , 
persons most of whom disclaimed all interest. An 
appeal was preferred by one of the defendants who 
claimed to be the jenmi of the premises comprised in 
the kanom and another who held a kanom from him. 
The first- mentioned appellant withdrew from the 
appeal, which, however, was prosecuted by the other, 
•and the Appellate Court reversed the decree. Held 
that, since the appellants were the only substantial 
defendants, the Appellate Court was right in allowing 
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Civil. VHOCEDTJIffi CODE, ACT XIV 
OP 1882 (ACT X OP 1877>-coH<;«a«rf. 
tlio appeal to proceed. SEiitiSA Vhbaxah r. 
r.ATAN . . . I. li. B., 16 Mad., 293 

8.545(1859.8.838). 

See Cases undeb EiEcmoir os Decbeb 
— Stay OB ExEctmoK. 

See Saie ik Execwiow ob Decbeb — 
Intaiid Sales— Sale psiroixa Afbeai, 
p. Ifc B., 6 Madv98 


See Stteete— Liabilmt ot Sttbett. 

ri. D. B., 2 Bom.; 664 
LX.. It. S Bom., 204 
— a. 548 (Act XXIII of 1861, b. 36) 


See Cases riniEB Execution oi DscatEE — 
Stay oi BxECtrriOK. 

See Subixy— Fnioecement oi SECtrurtT 
p. L. R., 8 Alin 639 
1. L. R,l2 Bom., 411 
L I.. B., 13 Mad , 1 
l.li.R..23 Calc., 212 


1. 8. 648 (1860, 8. S41)-.B«iy.a- 

of ^elUten a/ 


Appeal prtftTTei ofler 


I, me— Sower of Appellate Court.— ffeld by tbc 


J)BB SiBOiB • • • , 8 W . Kn 141 

8. 640 a859, 8. 342). 

See Cases undeb Seoubitt lOB Com— 
Abbeazs 

Seetoralfon of appeal rejected 

for nefflect to pSte teeunty for eoettr—Aa a^^csl. 


Court's discretion, and that there were grounds for H, 
upon the appellant’s giriag approred aacnrity within 


Civn. PROCEDDRB CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— coa/.nwd. 
BBch time aa tlie Court nught dx. IlALWiNT Sikqit 
r.DAui.AT StNoa . « 1. Ifc K., 8 AIL, 316 

B. 551. 

See Apbeal— D iSinssAL Or Abpeai . 

[1. lu E., 21 Bom., 648 
L L. B., 24 Cole., 759 
I. L. R., 22 Mod., 293 
&eSPECiiL OB Second ArrEAi — A dmis- 
sion obSustmaby Rejection OP Appeal. 

[I.I. B. 16 AIL, 387 
1.1,. Bn Idad. 293 
1. -■ — Jlearxey of appeal ex’parte. 


nndixMeU brothers, and that, as a elnldlcss widow, 
she had BO right to aell the property. Both tho 
lower CoDHa upheld the asle as ahsolnte, on tho 


as auey uiu uoi couiaiu tue imitation pouted out 
ahore, and remanded the case for the trial of tho Issue, 
whether there were any such special cireumstaneca 


2. Order of adjudication — 

Decree— Judynent.—TtiooTieT of adjudication made 
under a 551 of the Civil Frocedare Code ie a decree, 
and the procedure authorised under that section doee 
not dispeUso with tho neceseity of drawugup a 
iadetnent RoTAL Redsi r. Linua Reddi 

[X.I,. R.,3Mad.,l 

a. 663 (1859, a. 345)— A’o/iee of 

appeal — T*me 'for depoeit of ta^aSaen.— IVhea a 
notice of appeal is transmitted by the Hlirh Court to 
a Court hclow, with inatructioni to make a return 


- 6.558(1850,8.340). 


5fs Appbad— Default nr Appeibincb. 

(LL.n.,2 All., 618 
X. Ii. It. 3 AIL, 382. 619 
I. X.. B.. 12 Calc., 605 
I. Xi. B., 16 Bom., 23 
I. li. St.. 16 AIL, 869 



( 1327 ) 


DIGEST OP CASES. 


s 

XHVII. PROCEDITRE CODE, ACT XIV 
OE 1882 (ACT X OE 1877) — continued. 

See Letteeb Patent, Hish Conet, N.-w 
P„CE. 10 . I.L.B., MAIL, 361 

[I, E. E„ 15 AIL, 369 

See Speoiae oe Second Appeae— Oedees 

fiEBJEOT OE NOT TO APPEAE. 

[3 Mad., 109 
0 Mad., 1 
I. L. E... 27 Calo., 629 
4 aw. If., 237 

1. — Dismissal of appeal for 

non-appearance. — Where both parties make' default 
in appearing at the hearing of an appeal, the Court 
must dismiss the appeal, and not go into the merits 
and reverse the decree. Maniceeam: o. Roopnaeain 


SiNOH . Marsli., 6 : 1 Ind. Jur., O, S., 36 

2. Miscellaneous case s — 


Notice of hearing. — S. 346, Act YIII of 3859 (pro- 
viding for the dismissal of an appeal for default), 
even if it applies to miscellaneous cases, does not 
apply to a case in which it is not shown distinctly 
that the appellant had any notice that his appeal 
would be heard on the day. to which the case was 
adjourned, and on which the Judge disposed of it. 
Shib Chdndee Goopto v. Aiead Moneb Dassia 

[6 W. B., Mis., 22 

3. — Dismissal on non-appear- 

ance of appellant — Application for re-admission . — 
Where a Judge on the non-appearance of the appel- 
lant in person or by pleader, instead of observing the 
direction of the law, Act Till of 1859, s. 349, goes 
into the merits of the case and gives a judgment 
against the appellant, the appeal must bo considered 
as dismissed for default of the appellant in appe.aring ; 
and an application for re-admission and re-hearing 
cannot be treated as one for review, but must be 
entertained under s. 347. Mohesh Chdndee Bose 
o. Tdakooe Doss Gossamee . 20 W, B., 425 

4. — 'Appearance of pleader 

without instructions. — Where the appellant himself 
does not .appear and the pleader appears and states 
he is not instructed, a judgment of dismissal for 
default is a proper judgment. Teieoee Chdndke 
Sen r, Adkhix Chdndee Sen . 21 W. B., 66 

5. B. 666 and s. 558 — Non-attend- 

ance of appellant at hearing of appeal — Dismissal 
of appeal on the merits — Application for re-admis- 
sion . — In an appeal before an Appellate Court, the 
appellant did not attend in person or by pleader, and 
Hie Court, instead of dismissing tbe appeal for de- 
fault, tried and dismissed it upon the merits. Subse- 
quently, the appellant applied to the Court, under 
s. 658 of the Civil Procedure Code, to re-admit the 
appeal, explaining her absence when the appeal was 
called on for hearing. The Court rejected the appli- 
cation on the ground that the appeal had been decided 
on the merits, and reasons had been recorded for 
its dismiBsal which there were no apparent grounds 
for setting aside. Held that the Court should iiavo 
dismissed the appeal for default, and it was illegal 
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CIVIL PBOCEDITEE CODE, ACT XIV 
OE 1882 (ACT X OF 1877)leo«^le1: 

to try it on the merits, and the judgment was conse- 
quently a nullity, the e.ristonce of which .was no bar to 
the re-admission of the appeal. Zainab Besam u. 
Manawab Hdsain Khan . I. L. B., 8 AIL, 277 


— B. 658 (1869, B.iS47). 

See Cases hndee Apeeae— -DEPA raT in 
Appeaeanoe. 


See Lextees Patent, High Cohet, 
N.-W. P„ CD. 10 I. L. B„ 14 AU., 381 
[I. L. B.,16 AH„ 359 

See Limitation Act, aet. 168. 

[8 W. B., 61 
15 W,B„ 80. 
X L. B., 23 Calc., 339 

See Shpeeintendence of High Cohet — 
Cirii Peooedhee Code, s, 622. 

[I. L. B., 18 AIL, 119 

X De-admission of appeal 

strucTc off for^ default — Ctround for re-admission. 
— On an application under s. 658 of the Code of 
Civil Procedure for the re-admission of an appeal 
which _ had .been decided ex-parie against 
the applicant, it appeared that he had been misled by 
reason of the appeal having been transferred from 
the file of one Court to another, no notice of tbe 
transfer having been givc.n to him by the pleaders 
in the case. Held that, under the circum stances, 
the applicant was entitled to have the appeal re- 
admitted. Naeain Singh u. Bheheab Chhen 
Panda . . . 8C.L. R., 350 


2. Dismissal of appeal for 

default — Pleader present hut unprepared to go on 
with case — Vivil Procedure Code, 1983, ss. 556, 
J58.— Where, when an appeal is calied on, the 
pleader is not absent, but is unprepared to go on with 
the case, the dismissal is a dismissal for default withia 
s. 656 of Act XIV of 1882, and tho appeal can there- 
fore be re-admitted under s. 568. Buldeo Misser v. 
Ahmed Nossein, 15 TP. £., 143, followed. ,Shib- 
endea Naeain Chowdhdei V . Kinoo Ram Dass 

[X L. B, 12 Calo,, 605 

3. _ Dismissal of appeal for 

default — Pleader ashing for time to go on with 
a case — Civil Procedure Code, s, 556. — The provi- 
sions of ss. 556 and 668 of the Civil Procedure 
Code do not apply, when the pleader - for the 
appellant not merely informs the Court that he 
has no instructions, but makes an application for 
postponement, which is refused, and the appeal is 
thereupon dismissed. A second appeal does not, 
therefore, lie in such a case from an order of the 
first Appellate Court refusing to re-admit an appeal 
under the provisions of s. 668 of the Code of Civil 
Procedure. Watson & Co. v. Ambica Dasi 

[X L. E., 27 Calo., 629 

See Ram Chandea Pandheang v. Maddhe 
PUEHSHOITAM . .XL. E,, 18 Bom., 23 
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4. Dimittal of appeal for 

de/auU of appearanct — C/rtl Troeedare Cede, 
e. 556.— Wliere on an appeal beu^ called on fox 
hearing the vakil who held the brief for the appellant 
stated that he was unable to ai^ue the case, the 
- . I n.. v.«i into hia hands too 

ed, it 

, nit of 

> 

aadra 

Natk, 

■ . . L R i, 

• jAK r. 

EtTKDait Lal . . L Ik Jt., ilO Ain, S94 

8 . 660 . 

See Cases todeb PABTiEa— Aiirasa 
Pabiieb 10 Spits— Eebpokdekts, 

1. B.'&QQ~Appeales-parU—AppU‘ 

eaiioa for re-ktarxitg, — An applicant presenting a 
petition for the re-heariog of an appeal decided ex- 
parte must, at the time of making such application, 
be prepared to satisfy the Court that the notice of 
appeal was not duly served upm him, or that be was 
preveoted by ealfleient cause from attending when 
the appeal was called on for hearia|. Anwpa 
S lum Siswia Erouunnni Sai Piswas v. 
Keua Bbebs . . I. L, B., 8 Calc., 648 

9 , — — Se-ieartng ef appeal — 

8roB»d*/er fe-Ssafiny j— When an appeal hat bora 


him to incii rc-hcaemg. Mabohed nAAUN t>. 
Disokoyee Dashta . . 8 C. L. B., U2 

3. Se-heartng of appeal ex- 

. . i'— /.i.. ertBse.— 



A ■ — Se-hearAng of an appeal 

heard tx-parU — "Sufficient couee.’'— TVhere a 
party ^respondent in an appealj had received no 


CIVIL FEOCEDUEE CODE, ACT XIV 

OF 1883 (ACT X..OF IQll)— continued. 

6. 

dent ■ ■ ■ ■ ■ 

peal < a 

heard 

and 

a. SCO ot Act X of ioW, on lue giuuuu luj 
defendant had engaged plcaderatoappear for him, bnt 
“ nreventedfromappeariag. 


Lii U L. K., uoi 

B. 561 (1850, B. S48). 

See Cases ttnssb Appeal— Osiectioss bt 
Eebposueut, 

^'ce LiMTiATioN Act, 1877, a 6. 

DO Bom., 807 
I. Ik E.. 4 AIL, 430 
I. L. R, 7 Calc., 664 
L L. R, 0 Cale., 681 
See Pbitt Cofbco, Pbacthcb ot— 0b» 
JBCTIOKS sr Resposdekt. 

[1.1,. R, 23 Calc., 022 

B. 562 aeS9, B. 361)-s. 668 (1669, 

8 3651 . 

Sea Cases m> 2 B llBtfiini. 

s. 568 (1850, B. 866). 

See Cabes rKoEB Appellate Coebt— 
EmEXCB Ays AsomoKAL Etihesce 
oy Appeal. 

B. 674 (1850, B. 360). 

See Cases synEE JssaiiEyT— CmL 
Cases— F oBAi Ash Costents op Itroa- 
usyr. 

8. 676 (Act XXm of 1861, 8, 23). 

8e« Lbitbes Patbnt, Eion Coubt, cl. IS. 

[4 B. L. R, A, C., 181 
See Leitebs Patest, Hioh CoirnT, ct. 30. 

[I. L. E.p 8 Bom., 204 
See r.ETiEW— OBoryo tob Review. 

tL L. R, 11 AE, 178 

1. ^ XXIII of IS61, e. 23 

— Julget etlting tn appeal front ongtnal etrtl 

y«ri»d»cf»oiii — S 23 of Act XaIII of 1861 referred 


reason, tiiac ait luu juugta ui luu va>uu su iii.iug 
in appeal are tnpposecl in law to bo equal, whcrcs* 
e. 23 of Act XXIII of ISGl only eontcwplstcJ 
an appeal from a Conrt of inferior jurisdiction to the 
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CnriL PROCEDUBB CODE, ACT XHT 
OP 1882 (ACT X OP 1877)~coH/imicrf. 

]«{<> StuMrr Gnnrt, nod had iwfhiiij; at nil to do with 
tlic Co«rt of Appotd from the nrisinal rtvil jiirindic- 
tion as tlial Court is now coiistitiitcd. Gi!i;i;kway -r. 
lloaa . . . Bourlco, A. O, C., 139 

2. J)[(fcrr»ee of opinion 

iiohrren ftco .ht'lpea. — It was held under this Bee- 
lion Ihut, if llie .fudges differed in opinion on 
points of law nnd did not slnlo llic points on svliieh 
tliey differed, tliere was no determination of the ease; 
Kotlmt, if the ejise were tlien refen-ed torrtlier .Tm^es 
for final detenniimtinii, tliey u-oiild Imre jurisdiction 
to go into the whole case. Knij.UT Ciutkdkk Ghose 
V. TA^AC^E^^^• Kookdoo CiioWDniti' 

[C VT, R, 269 

3 ^ Order in execution of 

decree — Appeal— Party to suit. — Scrnble — S. 23 
applied to orders made in creeiitinn of decrees, 
Imt the ri;;lit of appeal was piven only as between 
the parties to the suit in which the decree or order 
was made. Assasiaeai CiiErri r. SIirxnrEiKrjA 
PjLE.u 0 Mad., 300 

B. 576 — Jiales made ly High 

Court, A*.- IP. P . — Ilejcrencc of appeal to other 
Judges of same Court — Composition of Bench hear- 
ing' referred appeal — Presence of referring Judges 
necessary. — The only Bcncli wliich can legally dcsil 
with an appeal which has been referred under the 
provisions of s. 576 of the Civil Procedure Code is 
one which includes the .fudges who first heard the 
appeal, and whose difference in opinion on a point of 
law necessitated the reference. Khelat Chunder 
Ghosc V. 2'ara Churn Kundoo Chotedhry, 6 IP. Jl., 
269, Mahomed Akil V. Asad-un-nissa Biii, B. L. 
B.,' Sup, Vol., 774, aud Brand v. Hammersmith 
and City Bail tea y Company, 36 L, J., Q. B., 137, 
referred to. Tlic word “ judgment ” ns used in Rule 
II of the Rules made hy the High Court, North- 
IVcstcni Provinces, to regulate references under 
8. 576 of the Civil Procedure Code, must not be 
understood in its strict sense, but merely as an esepres- 
sion of opinion contairdng reasons for a, contemplated 
or proposed judgment. ROHiEKnAKD axd IvuirAox 
Baku o. Row T . . I. L. B., 6 All., 488 

6, — - — Difference of opinion he- 

Uceen Judges hearing appeal — ‘‘Judgment” — Be- 
ference to Full Bench after delivery of dissentient 
judgments on the appeal — Befercnce ultra vires . — 
■\Vberc a Bench of two Judges bearing an appeal and 
differing in opinion Lave delivered judgments on the 
appeal ns judgments of the Court, without any reser- 
vation, they are not competent to refer the appeal to 
other Judges of the Court under s. 575 of the Civil 
Procedure Code. Bohilkltand and Ktimaon Bank v. 
Bom, I. L. B., 6 All., 468, referred to. Lae SiKon 
V. GnAnsHAii Snfon . I. D. B., 9 All., 626 

6. Practice — Appeal — Dif- 

ference of opinion on Division Bench regarding 
preliminary oljection as to limitation — Betters 
Patent, N.-Tf^. P., s. 827.— S, 27 of the Letters 


CIVIL PEOCEDTJBE CODE, ACT XIV 
OE 1882 (ACT X OP mi7)~continued. 
Patent for the High Court of the X-AV. Provinces 
has been superseded in those cases only to which 
a. 57.5_ of the Civil Procedure Code properly 
mul without straining language applies, There 
arc many cases to which s. 576, even with the aid of 
a. C47, docs not apply ; nnd to these s. 27 of the Letters 
Patent is still npjilicable. One of the cases to which 
a. 576 of the Ciale dors not apply is where a preli- 
minary objection being t.akcn to the hearing of a first 
appeal licfore the Higli Court on flic ground that the 
appeal is time-barred, the Judges of the Division 
Bcncli differ in opinion as to whether the appellant 
lias shown snfTieicnt cause, within tlic meaning of s. 6 
of the Limitation Act (XV of 1877), for not present- 
ing the njipcal within the prescribed period. The 
decision of auch a preliminary objection is not a 
“ bearing ” of the appeal, bnt precedes the hearing 
Or determines that there is no appeal which the Court 
can liear or decide. AVbere such a preliminary objec- 
tion is allowed, it cannot be said that the Court which, 
by reason of tlic Limitation Act, has no jurisdiction 
to hear the appeal, should nevertheless "affirm” the 
decree of tho Court below. In the case of such a 
preliminary objection and such a difference of opinion 
(the Bench being equally divided), the opinion of the 
senior Judge should, under s. 27 of the Letters 
Patent, prevail. Appaji Bhitrav v. Chtrlal Khuh- 
chand, J, L. B„ 3 Bom., 204, and Gridhariji Maha- 
raj Tickait v. Ponishotum Qassami, I. L. J?., 10 
Calc,, 814, distingnished. HiisAiNi Begaat v. Coi- 
XEOTOE OP JInzPPPAEKAGAB 

[LL.E.,I1 A1L,176 


7. Composition of Bench to 

hear appeal referred to a third Judge under s. 575 
of the Civil Procedure Code — Judges differing in 
opinion. — Qi«rre — Whether, where there is a dif- 
ference of opinion between the two Judges of a Divi- 
sional Bench who liave delivered judgment on the 
matter of the appeal, tho reference to a third Judge 
under s. 575 of the Civil Procedure Code should 
he beard by the third Judge sitting separately or by 
a Bench composed of tho third Judge and tho two 
J udges who first heard the appeal and differed in 
opinion. Bohilkhand and Kumaon Bank v. Bow, 
I. L. B., 6 AIL, 463, referred to. Per Weie, J . — 
The language of s. 675 docs not imply that the 
appeal must necessarily be heard again at the 
reference by the two Judges who first heard it and 
differed. SraBATTA r. KniSHifA 

iXL.R,14Mad.,186 

8. Appeal referred owing to 

a difference of opinion on a point of law. — AVbere,. 
owing to the difference of opinion between two 
Judges, an appeal was referred to the Chief Justice 
under Civil Procedure Code, s, 575, and was heard by 
him sitting with the two other Judges, — Held that 
tho whole appeal was open for argument, and not only 
tho point of law on which the Judges had differed in 
opinion. Seshadei Axtaegae v. Xataeaja' Attae 

[I. L. B., 21 Mad., 178 
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CrVUi PEOCEDURB CODE, ACT XIV 
or 1882 (ACT X OP 1877)- eonhnwed. 

8 . ■ - — Dectsion vhw appeal 

heard hy fyro or more fudges— Leltm Patent of 
1BC5, cle. 15, 36 — S. 5J5 of Act XIV of 1682 dneg 
ftici fate away tlie of appeal wlufb ia given by 
15 of the Letters Patent. When the jndgioeiit 
of a lower Court has been confirmed under a. 675 of 


B8, B77, B78 (18B8, B. SBOX 

fie* Cases ryniB Aepelxate CocntT — R e- 
JECTI05’ OB Anmaaioir op Etimmcb 
AS atlTTBD Qb bejeceeo bt Coobt be* 
xow. 

iSe« CAHBS tflfBEB AtPEttlXB COURT— 
EBBOR3 ASESOTlirO OB XOT MSBITS 
OP Casb. 

aa. 679, 680 (1859, e. SCO; Act 

XXIII of 1861, B. 26). 

See Cases xrtrDEB Dbcbcb— Fobu op Db* 

• OBEB— Costs. 

6. 682 (ActZXni of 1861, e. 87). 

See Asatbuert op SuiT-^ArrsAis. 

[L L. P., 7 AU., 693. 734 
0 Som , A. C-, 81 
12 C. I,. B., 45 
L I,. R., 11 AIL, 408 

See APPEIUTS Copbt— E tsBcis* op 
PoWEBS is TAB10V8 CASES— SPEClAI, 
Cases— Appeal. 

flB.I,.E., A. C.,185 
10 W, R., 160 
4 W. B., 109 
14 'W. R., O. C.. 17 

See Cases petes Appellate Covut — 
Exebcise op Powers ik TAsiors Cases 
—Special Cases— Abbitbatiok, Be- 
PBBEKCE TO. 


CIVIL PROCEDURE CODE, ACT XIV 
or 1682 (ACT X or 1877)— cofl/«n«e<i. 
8. 682A. 


See LisaiATios Act, s. 4. 

[L L. E., 22 Bom., 849 
28Calc,025 


B. 683 (1858. B. 802). 


See 8. 244— QuEsTioss nr EiEOUTioy op 
DZCEEE . I. L. E,, 7 All., 432 
P. L. R, 22 Cale., 601 
iSre Execctidx op Deceee— Applicatioit 
POE ElECCmOJf AJfD rOWBBS CP CoCBP. 

p. L. B., 11 Mad., 258 
I. L. R, 13 Bom., 485 
See Kesks Fbopits — Assessmbst ik 
E iECUTios, AKi) Suits pob. 

p. L. R, 7 AIL, 197 
I. L. B , 11 MaA, 261 
X X>. B.. 21 Calc., 689 


See PnE-ESipiiOK— P pbciiasi-iiosbt. 


P. L. R, 10 AIL, 400 
L L. R, 18 AIL, 262 


See P.ESTiTttTiOK OP ElQDia by SIotioy. 

[L L. R, 21 Calc., 340 
XL.R, 18 AIL, 186 
Z. 20 AIL. 139,430 
I.L. R, 21 AU.,1 
X X. B., 23 Mad., 806 


See SuBBTY— 2sT0Bcm8?eT op Sect* 
unr I. X. R., 12 Bom,, 411 


p. X.R, 18 MaiL.l 
X. X. R., 17 AR, 89 


Aef rilT {(f 15S5, e. SBH^dp- 

ptieahon for exeentwn qf <feew. — iji srpllcation 
fw execution of the decree of an AppelUto Court 


— B. 684 (1859, B, 378). 

See Cases uktlb Special ob Secoks 
Appeal. 



See Appellate Cocbt— Exebcise op 
FOWEBS is TABIDUS CASES— SPECIAL 
Cases— P tAiKT, Auektuekt op. 

[X X R., 19 Bom., 303 
See Cases ukteb Ximppatios Act, 1877, 
ABTS. 171. 171A, AST 171D. 

See Cases cktbb Pabties— bcBsmutios 
op Pabtjes — Respostests. 


See IVirntaiwAL 


OP SniT. 

[BourRe, A. O. C., 90 
14 W. R. O. G., 17 
X X R, 8 AIL. 82 


Cboxowbi Sine . . B. X R, Bup. VoL, 1 

2. ■- — " Conifruedon of— 

"ifaj.”— The word "may” in Act VIII of 1659, 
a. S7S, doet not imply “by soiao poMibihty," hot 
nicana **inay not improbably ItAM CnryuEB 
CnowDimT *. Kasiiee Roars . 21 W. R, 67 


. B. 685. 


See Special ob Secost Appeal— Peocz- 
nmz ts Specul Appeal. 

P X. B., 17 Calc., 291 
X. B., 16 1, A., 233 
I.X.R,, 16 AU., 120 



( 1335 ) 


DIGEST OP CASES. 


( 183G ) 


CIVIL PBOCEDtJRE CODE, ACT XIV 
OP 1882 (ACT X OP 1877) -cnn/hnmf. 

8. 586 (Act XXIII of 1861, 8. 27). 

Sec OuotTts. 

[I. L. B., 8 All., 18 
1. L. R., 7 Boin., 292 
I. L. n., 10 Calc., 523 
I. L. R., 22 Calc,, 734 
I. L. B„ 10 MncL, 391 

Sec CAsrs rNDrn .Sm.u.t, Cause Conar, 
Moruisii,— JuiusDiCTio.v. 

See Cauk!; vsDr.n .Speciat. ok Srco.VD 
Ari’EALS— S.MAM Cause Couut Suits. 

8. 687 0869, 83. 373, 374, Act 

XXin of 1861, 8. 25). 

See Speciae on Second ArruAii— rnoon- 
DUKE IN' SrECI.AE APPEAL 1 Mod., 250 
ri. L. K., 4 Mad., 410 
Agm, P. a. 100: Ed., 1874, 76 
I. L. B., 9 All., 147 
L L. E.. 16A11,, 123 

1 . Jei rill of 1S59, s. 874 

— Orottiirl of appeal not taken in petition. — S. 37*1 
IftWi'R it in the discrctimi of the Court to ndmitnny 
new groniul of iippe.nl arising ont of the procc<'ilings, 
though it may have hern omitted in the petition of 
special appc!\I. .TovKisnEN Mookemee c. Baj- 
itrsnEN' Mookidjee . . 6 W, E„ 147 

2. — and s. 667 — Appeal from 

appellate ttceree— Issue of fact referred to Appel- 
late Court — Ohjeetion — Flnaliti/ of finding . — A 
District Court on appeal having reversed the decree 
of a District Jlnnsif’s Co\irt and dismissed the suit 
upon a preliminary point of law, the High Court, on 
appeal from the District Court’s decree, reversed it 
and directed the District Coxirt to submit its finding 
to the Higli Court upon an issue of fact wliich had 
been framed and tried by the District Slunsif, but 
had not been decided by the District Court. Upon 
the return of the finding upon tliis issue to the High 
Court, a memorandum of objections to the finding 
was presented under s. 567 of the Code of Civil Pro- 
cedure. Held that, as the words "na far as may 
bo” in s. 587 (by which the provisions of Ch. XLI 
are made applicable to appeals from appellate 
decrees) must bo taken to mean " as far as is consis- 
tent with the principles on which appeals from appel- 
late decrees are admitted and determined,'’ no objec- 
tions could be taken to the finding of the District 
Court under s. 507 of the Code of Civil Trocc- 
dure. HinDE 13. POKNATE Bkatan 

[L L. B., 7 Mad., 62 

s. 688 (1869, ss. 368, 364, 365). 

See Cases undee Appeal. ' 

See Letpees Patent, Hxoe Court, cl. 16. 

[I. L. B., 9 Mad., 447 
I. L. E., 19 Mad., 422 
I. L. B., 20 Mad., 162, 407 


CIVIL PBOCEDUEE CODE, ACT XIV 
OP 1882 (ACT X OP l877)-co»ti»«cd. 
Sec Letters, Patent, High Court, 
B.-W. P., or,. 10 I. L. B., D AIL, 375 
[L L. B., 14 All., 361 
I. L. B., 15 AU., 359: 
1. L. B., 10 AIL, 443 


See Beeane — CAsn.s op Appeal after 
B):.itAND , I. L. B., 6 Calc., 144 
[I. L. B., 7 All., 136 
I.L,B., 14Bom., 232 
I. L. E., 12 AU., 610 
I, L. E., 17 Calc., 168 
I, L. B., 19 Mad., 422 
I.L. B., 18 AU., 19 

See Cases under Special or Second 
Appeal— Orders bueject or not- to 
Appeal. 


— s. 690. 

See Insolvent Act, s. 7.8. 

[L L. B., 12 Calc., 629 


— BS. 600-691. 

See Bejiand— Cases op Appeal after 
Be-uand . . I. L. B„ 7 All., 136 

[I. L. B., 14 Bom., 232 
I. L. E., 12 AU., 610 
I.L, B., 15 AIL, 119 
I. L. E., 18 Mad., 421 
I. L.B.,18 All.,19 
I.L.B., 22 All., 366 

— BS. 692, 603 (1869, bb, 367, 370). 

See Pauper Suit— Appilvls. 

[L L. E., 8 Mad., 604 
1 ISr. W., 167 : Ed. 1873, 246 
17-W.E., 68 


— S3. 605-608 (Act VI of 1874, s. 4). 

See Cases under Appeal to Pritv 
Council. 


— ss. 506-8OO. 

Sec Cases under Limitation Act, 1877, 
ART. 177. 

— B. 608. 

See Letters Patent, Hior Court, cl. 15. 

[I. L. B., 21 Calc., 473 

See Pritt Council, Practice op— Stay op 
Proceedings in Ikdu pending Appeal. 

[I. L. K., 14 Calc,, 290 
L. E., 4 I. A., 1 
I. L. E., 22 Calc., 1 
L. E., 21 1. A., 170 
1 L. E., 27 Calc,, 1 
.4C.W.K'., 34 
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CIVTL PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)-eo»«i»i«* 


CtVH. PROCEDURE CODE, ACT XIV 
OP 1882 (ACT X OP 1877)— ewiJ.BUfd. 


— e. eio. 

See EXECtmoiT or Dbcbee— Obssks ASD 
Decbees oj Pbitt CoCJfCJl. 

[I. L. B., 6 Gale., S20 
I. L. R., 9 Calc.. 482 
J. D. R.. 8 AIL. 660 
I.E,R., 20 Cale.. 105 
L li. R., 22 Calc., 960 
I. Ii. IL, 23 Calc, 283 
2 a VT. N.. 89 


See SCESir—ESBOBCBilEKT OB Sectbitb. 

[X L. B,, 2 AU., 604 
I.E.R., 12Calc.,402 


See Sfecui ob Szcorp Abbeal— Oebzbs 

ECBJECT OB KOT TO AtPEAl. 



— s. 6S2. 

See Letteeb rATZUT, Ilion Cotot, 
N.-W. P.. Cl. 10 . I. E. B., 11 All., 376 
[L Xj. R., 14 AIL. 220 
I. D. B., 15 Aa, 360 


— B. 617 (Act XXrn of 1801, 8. 28). 
See Caszs ttrdeb RzzsBZircK to UiOQ 

CocBT — Cmi Cases. 

— BB. 617, 618, andeiO-620. 

See Cases ckdeb Suiu Cattse Cottbt, 
I^BEStBEKCr Towbs— Peacticb akp 
Frocescee— Bzebbeecb to lltos 
COVBT. 


' Set Costs— Special Casei— ’Befebeecb 
TO Qiob ComiT. 

[1. E. R.,18 Calc., 607 

B. 822 (Act XXItl of 1861, b. 35x 

See Cases ckdeb Scpebintekpeecb op 
Kion Corai— crm, Peocepobe Com, 
& 622. 

e.623a85O.B.870). 

See Cases twosn Retie^t. 

See SuAU Cacsb Cotot, ITortssfi— • 
PbACTICS a E D pBOCEDiniB— N b w 
Tbxais . . X Ik R., 0 Calc., 236 

(X Ik R.. 10 Calc., 287 
1. X. R., 8 Calc., 287 
I. X. R., 6 Calc., 698 
X X. R., 13 Mad., 178 

— . SB. 624 and 62dC. 

fi’tfe'RBTJEW— P.ETJBW BT JCEOB OTaEB 
TEAN ICOOE IB ObIOIBAI CASB. 

B. 626 0859, s. 378). 

See Cases cbdeb Betibw. 

B. 629 (1869, 8. 378).' 

See Appeal— Obdebs 

{XX. R., 12 Rom, 171 
I. X R., IS Bom., 486 
X X. R., 16 CaX, 788 
X X R., 18 AX. 44 
X X R., 23 Calc, 3, 734, 884 
IC.’W.U^SSS 
X X R , 21 Bom., 328 
X X R., 24 Calc., 878 
4C.'W.ir.,30 


8. 640 (1859, B. 21). 

See CoumssiOH— Cmi Cases. 

[I. X R , 14 Bom., 684 
See PiBDA-HA8in» Woirss. 

18 Vr. R., 282 
24 W. R., 376 
3 O. VT. S'., 760, 761, 763 
I. X. R.. 26 Calc., 650, 651 note 


See Abeest— C mi Abbbst. 

[I. X. R., 6 Calo., 106 
I. X. R., 4 Mad., 017 
I. L. R.,4A11., 27 
6 C. X. R., 170 
r. X. R., 13 Mad., 160 


See AlTACBaBKT— ATTACmtBST OP 

PBBsoif . XX XL. S3 Calc., 128 

B. 643 (Act XXHl of 1861, BS. 18 

and 19). 

See Cbimisal PaocEDOBE Code, 1883, 
B.47C . . I. X. R., 1 Cole., 460 

{7 Bom., Cr., 20 
X X B., 10 Calc,, 730 
See Dmsios BiBcn op Uion Cotot. 

fl. X. R., 23 Calc., 632 
See Sawctios to Pbosecctioh— X'atceb, 

Fo&u, AlfD SOPPICIEPCT OP SaSCTIOX. 

(I.XR., TAIL, 871 

X — Act xATzrr ofxsci, #«. is 

and J9— PoiCfr of Cml Court to tend caie to 
Btae^tlrale for friol of perjury and forgerg,— 


2, ■ ■ TrandnJenl exeeutton of 

ieeree—Tenal Code, t. 210—Citil PrtKtdtrt Code, 
iS77, t. 2o3 —The fact that the proviiwoi of s 258 
of the Code «f Civil Piocoduic have not liecn coaiplKd 
with dors not render a cosunilmrat to a llagutrste, 
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Civil. PBOCEDUBB CODE, ACT XIV 
OE 1882 (ACT X OP lSll)-co>it',)iimL 

iinilor F. 03, for invrBligntinn of tliu offeiico of 
fmudolcnt cxociiUon of a dcrroc, illotral. Tlio Civil 
Court soiulinp >ip the ncaiHcd in nut debarred fnmi 
admiltiiif: ovidonco tlmt the decree Imtt been Batisfied 
out of Ct)nrl. Qur.K.s- v. MoT^;l!XMA^• Cinvrrt 

P, D. B., 4 Mtid., 326 

68. G4GA and G4GB. 

Sec Muh-sir, JirniHDiCTiOK or. 

p. li. U., 23 Calc., 426 

Sre Dr.rr.Itr.^■cn ro Hton Covut— C ivii- 
Casi: 3 . I. L. R,, U All., 304 
p. L. B„ 13 Mad., 344 
I, D. B., 21 Calc., 249 
1. D. B., 24 Bom., 310 

See Si'rciAt on .‘^ixond Aitkai. — S xtALn 
Cause Cocnr Suit.f— C ti;.vi:UAr, Casks. 

p, L, B,, 21 Calc., 249 

6. 647 (Act XXin of 1801, s. 38). 

See Exr.cuTioi,- or D)xnKE~Am.iCA- 
Tiox run K.’CKCcriox axu I’oAvr.w or 
CoriiT. 

[L L, B., 18 Calc., 462, 615, 836 
L D. B., 16 Mnd., 240 
I. L. B., 12 All,, 179, 392 
L L. E., 17 Mad., G7 
I. L. B., 18 Bom., 429 
I. L, B., 17 AIL, 108 : L. B„ 22 I. A., 44 
L Jj. B., 20 Bom., 641 
1. Jj. B., 18 Mod., 131 

See Exncuxiox or DneuEn— S tay or 
Executiox . I. L. B., 1 All., 178 
p. L. B., 9 AIL, 38 
See Exkcutiox op Dkchek— T nAxaPEH 
OP Dkceee roK E.XKctrnox. 

P. L. B., 1 AIL, 180 
L L. B., 6 Bom., 880 
L It B., 18 Bom., 61 
See Traksfek op Cmn Cask— GKXK nAi. 
Cases . . I. L, B., 8 Mad., 648 

p, I.. B., 9 AIL, 180 

s. 649 (1859, B. 298). 

See Costs . , . Bourko, O, C., 154 

See Executiox or DEcnEP,— A pplicatiok 
pon Execution ano Powee op Count. 

p, B. B„ e Calc., 613 
I. L. B., 17 Bom., 162 

Sec ITioh Couet, .TuETSDrcirox or— C ax- 
cuTTA — Cmii I. Ii. B., 6 Calc., 201 

See IxsouvENT Act, s. 8G. 

P, Ii, B,, 8 Bom,, 511 

See jMuxsif, Jubisdictiox op. 

p. Ii. B,, 19 Mad., 445 
See Saxe in Execution op Decbee — 
Inyaxid Saxes — Want op Jueisdiction. 

P. L. B., 17 Calc., 699 


ClVir. PROCEDUBE CODE, ACT XIV 
OP 1882 (ACT X OP l&77)-conchdcel. 

B. 66L 

See Appeax— O ncEns. 

P.D.E.,5 All„318 

See Escape peom Custody, 

P, L. B,, 4 AIL, 27 
1. Jj. R., 6 AIL, 318 


See SsFAxx Causb CounT, Pkesidency 
T on-.v.s— P eacticp, and Peoceduhe 
— Leayp, to sue. 

P, L, B., 18 Mad., 236 

— Sck. IV, Porm 113. 

See PXAINT— FOIiJt AND CONTENTS OP 
PXAINT— Is AA!E OF SUITS GKNEEAXXV. 

p.L,B„7Cnlc.,428 

Porms 132 and 133. 

See PAnTNEEsuir— P eoceduee. 

[I.l,.E„7Calc.,428 

Porms 109 and 128, 

See Inteuest— Omission to stipuxate 
POE, OE SnruxATED Time has expie ed. 

[I L. B., 24 Calc., 766 
1C. TV. IT., 650 

Porm 167. 

Sec Account, Suit poe, 

P.L.B., 7Calc.,664 

Porm 150. 

See Peactioe— C iYix Casks— C ojtMissioN. 

P, L. B,, 23 Calc., 404 


Civil. PROCEDDBB CODE, 1859, 
AMENDMENT ACT (XII OP 1879 

See Cases undeb Citix Peoceduee Code, 
1832. 

s,27. 

See Cmx Peoceduee Code, 1882, s. 257A. 

[I. L, B., 16 Bom,, 419 
See Cmx PEOOEDUitn Code, 1882, s. 2.58. 

P. L. R., 16 Bom., 589 
I.I..B.,19 Bom., 204 
I. L, B., 21 Bom., 122 

8. 30. 

See .Tueisdtction of Cmx Couet— Eey— 

ENUE COUBTS— OeDEES OP BETENUE' 

C0UET3 . I. L. B., 18 AIL, 437 
P. L. B., 20 AIL, 379 

See EUXES MADE DNDEE ACTS. 

p. L.B., 15Bom.,322 
I. D. B., 12 AIL, 664 
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Cr^Jli PROOEDiniB CODE AMEND- I CrVUi PROCEDTTIIE CODE AMEND- 
WENT ACT (VII or 1888). WENT ACT (VI OF 1882). 


See Eiecctios os Dsobee— Etsici os 
Chasoe os Law sehdiho Eibottmok. 

[I. L. R., 16 Ca.le« 323 

— 8. 48. 

See AspEAL-OBjBCiiosa bs Ressos- 
DENT . . L Ia R., 13 Mad., 492 


— s. 49. 

See Reuabd— P owEs os Rbuato. 

tl. L, B., 16 Mad., 207 


See Abatemesi os Sttit— Assbais. 

[1. L.B,.11A11.,408 


See JuBJamcnos os Crsit Cottet— Ret. 
EKTB COOBIS— OSDEHa OS BETEOTrE 

CODSTB . . I. D. B., 18 AIL, 437 

p. lu IL, 20 AIL. S79 


Set AssBAL^OBSEBa. 

P. L. B., 12 MftA, 472 


See Coras Fees Act, b. 6. 

CII-R., 15 AU.. 117 

— 8.4. 

See Exectoos os Decsbe — Aspuoatiom 
SOB ElBCtrtlOX AND POWSE OS COUBT. 

p.L. E., 15 All., 84 
I. D B., 18 Bom., 429 
7. D. B., 18 Mad., ISl 
I.L.B., 17 AIL, 108 
I. L. B., 20 Bom., 198 
See Execctiox os Decbsb — T sAxassB 
os DECSEES SOB Eiecutioh ahb 
P owBB os COrBT, ETC. 

[LD, B,, 18 Bom., 61 
See LnniATiOK Act, abt. 179— Stss ik 
AtS os EXBCriIOK. 

PI.,B.,16 AIL, 76 
See Res JmCATA— JimajfEjrTS ok 
PSE imiKAST Pojirts. 

[L L. B., 16 AIL, 40. 84 
18 Mad., 131 

— B. 6. 


See ESXCOTIOH os Diobbe— APSMOATIOS 
sob Exscriiox AS© Powsb os CorsT 
p. L.B.,17 All,, 106 
D.B.,21L A., 44 


See DiaiBicx Jtoob, Jubhuiotior os. 

tL L. B.. 17 Mad., 877 

— 8. 67. 

See LwtlATlOK Act. 1677. iBt. 177. 

[I, L. B.. 16 AIL, 14 

— 8. 69. 

See Rbttbw— R snsw bt JodOe otiieb 
TSAR Jruos IK Obioikai Case. 

p, D. B., 19 Bom,, 603 


See Bbsebbbcb to HiQn Corms— Citil 
Ca 8B3 . . I. D. B., 21 Calc., 249 

See SsECiAL ob Secok© Asseai— Sm«xl 
Causb Coral Sms -ObtebaiCaebi 
p. D. B., 21 Calc., 249 


CrVlL PEOCEDUBE CODE AMElTD- 
MENT ACT (X OF 1S8S). 

See Distbici Jrroi. Jraisricriox os. 

P. D. B., 18 CalCH 496 

b.3. 

See Assbal— Obbees. 

p. L. B., 12 Mad,, 472 

See Disteict Jtr»QB JrBuriCTios os 

p. L. B., 17 Mad., S77 


CIVIL PROCEDDBE CODE AMEND- 
MENT ACT (V OP 1894). 

See ExsemoK o? Lscbbb— Essbot o> 
CflixoB os Law sbrowo ExBcntOK 
P. L. B., 21 Calc., 940 
L L. B., 23 Calc., 787 
I. L. E., 18 Mad,, 477 
See Cases rxDEB Sale fob Abbeabs os 
Bbrs— Sbitiso abide Saxe— Gerebai, 
Casbb. 

See Cases riniBB Saxb ih ExEcmox os 
Dbcbbz — SEimra aside Sale— Qbks. 
BAX Cases. 


Se» Cases mtoEB Saxe w Eiectoioh os 
DECBEB-SETTIR a ASIDE SaXE— lEBE. 
orLABITT. 

p. L. B., 23 Calc., 682, 058 
Lt,.E.,2lMad., 410 
L L. B , 25 Calc., 703 
1 C. "W. N„ 185, 270 


2 C. W. K„ 363 
L L. B., 23 Bom., 181, 460 


CLAIM. 


— Abandonmeat of part of— 

See Cases ckdee REiiKQrisinrBRTOT. ob 
O uisjiOB TO srx sob, Pobtiok os Cxaim, 

— Adjustment of— 


iSe# Debtob akd CftBorroB, 

I2B.L. B., P. 0., 98 
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CLAIM — concluded . 

Proof of — 

See CojiTANr — W ikdins itp — Costs and 
Claims on Assets. 

See INSOLTENT Act, s. 40. 

[8 B. L. E., 30, 118 
13 B. L. E., Ap., 2 
12 C. L. E, 165 

See Insolvent Act, s, 43, 

[0 B. L, E., Ap., 144 
vmder pending award. 

See Attaohsient — Subjects or Attach- 
JtENT— E xpectancv . 7 B. L. E., 188 

CLAIM TO ATTACHED PEOPEETY. 

See Bengal Tenancy Act, b. 170. 

[3 C. W. W., 388 
4 C. W. lSr„ 732, 734 

See CmL Procedhee Code, s. 244— 
Parties to Shits . 7 W. E., 361 
[13 Moore’s I. A., 68 

I. L, E„ 5 Mad,, 391 
L L. E., 7 AU., 762 
LL.E., 8 AIL, 626 
I, L. E, 9 All., 605 
I. L. E,, 11 AIL, 74 
L L. E.. 16 Calc,, 1 
I, L, E„ 15 Bom., 280 
L L. E., 8 Calc., 62 

See Cmt Phooedhee Code, s. 244— Qheb- 

TION IN E,YECHTI0N OF DECREE. 

[I, L. E., 16 Calc., 603 
I. L. E., 12 Mad., 28 
I. L. E., 17 Calc., 711 
I, L. E., 12 AU., 313 
LL.E., 19 AIL, 480 
I. L.E.,17Mad., 398 
I. L. E„ 19 Bom,, 328 
1. L, E., 23 Bom., 237 
I. L, E., 23 Mad., 195 

See Cases hndbe Insolvency— Claims op 
Attaching Creditors and Opfioial 
ASSIGNEE. 

See Cases hnder Limitation Act, 1877, 
ART, 11. 

See Cases hndeb Onhs of Proof— Claims 
to Attached Property. 

See Cases hnder Right of Shit — Claim 
TO Attached Property. 

1. Limitation Act, 1877, s. 7 

(1859, s. 11) — Civil Procedure Code, 1877-1882, 
ss. 278, 280, 28 1, 2S3 (1859, s. 247;,— The provi- 
sions of 8. 11 of the Limitation Act, XIV of 1859 
(relating to minority, Limitation Act, 1871 and 1877, 
s, 7), apply to proceedings under this section. Hhho 
SOONDHREE Chowdhbain f. Anhnd Nath Roy 
Chowdbry 3 W, E, 8 

2. — Act Vni of 1859, B. 246— 

Operation of section. — The provisions of this section 
were prospective, and did not apply to proceedings in 
execution under the old procedure, GoKOOL RAM 
Drb V. Ram Soondhr Shemah . 9 'W'. E„ 292 


CLAIM TO ATTACHED PROPERTY 

— continued, 

3, ; S, 246 of Act VIII 

of 1859 is in effect the same as a. 283 of Act X of 
1877. Bailhr Krishna Rah v. Lakshmana Shan- 
RHOGHE . . . I. L. E., 4 Mad,, 302 

4 , Subject of claim— IfoHey paid 

to release attachment in execution of decree , — 
Money paid to release an attachment in execution of 
a decree cannot be made the subject of a claim under 
Act VIII of 1859, 8 . 246. Mohamed Beg ®. Jhg- 
GEENAHTH DASS. CLAIM OF OMEROHAND 

[1 Ind. Jur., S„ 248 

6. Money debt — Civil 

Procedure Code, 1859, s. 246 . — ^Act ITIII of 1859, 

8 . 246, only applied to immoveable property, or to 
specific moveable property, not to a debt due. Eam- 
ehtty Kooer V. Kamesshe Peeshad 

[22 W. B., 38 

6. T" of claims— CTam. 

under title derived from judgment-debtor, — There is 
nothing in s. 246, Act VIII of 1859, which restricts 
claims under it to titles derived from the judgment- 
debtor, or out of the estate. It comprises all claims 
or objections' to the sale of lands in execution of 
decrees. Hoeish Chhndee Roy v. Beojo Soon- 
Dhe Mozoomdar . , .6 W. E,, 164 

7, Claim by intervenor to move- 

able property. — A Court is hound to investigate a 
claim made by an intervenor under s, 246, Act VIII 
of 1869, to a share of moveable property attached in 
execution of a decree. Deanhth Biswas' «. Isshs 
Gine. Ex-fahte Hue Chhndee Gine 

[14W.E.,52 

ISSHH Cotndee Ganqooly v, Mohini Mohhn 

Doss 17 W, E„ 74 


8. Second trial of claim under 

same attaobment — Title of objector as against 
debtor in possession . — A Judge has no jurisdiction 
to try the same objector’s claim under s. 246, Act VIII 
of 1859, a second time as against the same attach- 
ment, or to re-open a question finally decided on the 
former occasion. The title of the objector, as 
compared with that of the debtor in possession, is not 
a point for adjudication, under s. 246. Khelat 
Chhndee Ghose v. Bhhggobhtty Chhen Mooker- 
JBE 14'W.E,144 


9. Dismissal of claim without 

adjudication on the merits. — But where a claim 
is dismissed or struck off without any adjudication in 
either of the modes provided by the section, a fresh 
claim may be entertained, subject to s. 247. Mohadeb 
Mhndhl V. Modhoo Mhndhl . 16 W. E., 69 


10. : Property seized under de- 

iree against person in representative cha- 
•acter. — Where property is seized as belonging^ to 
1, as representative of S, deceased, and A claims 
he property as his own and denies that it ever 
lelonged to S or R’s estate, A’a claim is properly 
lealt with under s. 246 of Act VIII of 1859. Dbceeaj 
iIahatab Chund V . Peaeee Dossee 

[6 W. E, Mis., 61 
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CLAIM TO ATTACHED PBOPEHTY 

—conUnued, 

, U. Claim to a portion of pro- 

perty attached— of jvdgwenl-dtltar — 
Cixil Procedure CodSt JS59, tt- 229, 230 . — On the 
application of a decree holder of a inoiiey-decTce for 
the sale of immoTeable property bclonping to the 
judgment-debtor, certain parties objected that they 
had purchased the rights of the judgment-debtor 
therein. Subsequently some of the objector* who 
claimed a 14-anna share in the property eompit^ 
mised with the 'decree-holder, who then applied that 
the remaining 2-anna in possession of certain speci- 
fied parties should be sold The lower Court ordered 
that the sole of these 2 anuas should not proceed if 
the objectors who claimed them paid to toe derree- 
holdiT a sum equal, rateably.to that leried from the 
14 annas Held on appeal by the deme-holder 
against the original judgmcnt-dcltor that the pro«- 


12. — ~ Intervenor claitniog pro- 

perty attached under decree for teat— Jtlaei- 
mni of eropi—Pena. M( VI of 1862, ». J«.— In 
a salt by a landlord against his laiyat for rent, in 


such a case is that pointed out in i. 240, Act VIII of 
1859 . KaBtiCK CacirPEB ItooESsne r. Mooeta 
Eiu SiBCAU . . , . 10 W. B., 21 

13. — — — - Bight of purchaser fVou 
debtor.— Whether * person hoiding by 
purchase from the judgment-debtor is in a position to 
succeed under Act VIII of 1859, i.' 240. WAsni 
IIossEiK p. AsssED RzzA . . 17 ‘W. R., 480 

Id. Mortgagee in possesaion of 

mortgaged premises attached in execution 


aloui., iOi> 



liability to sale or not undtrf.246 But in » init 
brought to i(t aside a sale made under that tertion, it 
Is not the mere possession, but the Bctusi x^ht 
and title, which determines whether the sale eu^ht 
or ought not to stand. Wcoma Ciirw CnowpBST 
c. Kebeazee CnrsB Chowtihet 

CW. R.,1804, 163 


CLAIM TO ATTACHED PBOPEHTY 

—coeitnued. 

10. Attachment of right, title, 

and interest — Pot$eiaion--KtiiM iahatefrofert^ 
relaaeed . — Certaia property had been attached in 
eseentimi of a decree under the 235tb section of 
Act VIII of 1859. which was specified in the schedule 
annexed to the order of attachment as “the right, 
title, and interest of R H, deceased, m the hands of 
B D and W D, his widows ” 31 D claimed the 
property under the 24fith section of Act Vltl of 
1859, and prored that the property was in his 
possession, and not in the possession of fi D or W D. 
Held that the property mutt be released from the 
attachment. Biedobasbext Dabbb c. Bissouotb 
Dassbb . . 2 Znd. Jur., IT. 8., 339 

X7. Attachment of fractional 

shard of property — JltgM io have property re- 
hated— Clatm to thare of property.— In execntioii 
of a decree against A, “ the moiety or half share of 
A” in certain lands was attached. 31 filed a petition 
under s 24C of Act VIII of 1859, in which he 


against .d. the '* right, title, and mterertof A" in 


also, in both cases, that^ Jf was entitled to base the 


l* X>. AJ. Lk.,±.AJ., AlW 

S. C. Rajcoomar Bar r. KaninranrT Debi 

[13 W. Il.,r.B.j03 

18. PoBBcBaion in tru»t for judg- 

Boent-dehtor— Q«e»<i'on/or rfecieioa oa^Waim.— 


lUranBO KABEiif Sajtoo . 16 TV. Ih, 116 

XO. — FoBBCESion, Question of— 

Oacsfion qfiilh fo properly— Civil Proeedure Code 
fAel XlVo/lSSSJ, et. 27S,2S0, 2SI—Sali,fac({im 
of decree ty pn’rote tale—Pure\aier — Sultequeni 
2x 
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CLAIM TO ATTACHED PBOPERTY 

— continued. 

attnehment. — A ftuil B tvUnchctl, in ciccntion of thoir 
decree, propert y of C mid Ids two brotlicrs, their jndg- 
nrenl-dchtorn. Sulisoquontly B ohtnined n decree 
npniiist C nlone, nnd on Uic 11th .Immnry 1884 np- 
plied for nttnehment of the one-third almre of C in 
the property nttnehed by A nnd B, which belonged 
to C nnd his two brothers jointly. Ko order wns on 
thnt date passed on the npplienlion. On the I4tb 
.Innnnry 188-1, E purcluiscd-from C his one-third share 
in the ntlnehed properties, and the. pnrehasc-money 
wns, by arrmigeuient between the brothers, npjdied 
in satisfying the debt due to A nnd B. On the 2Slli 
January 1884, nn order was jinssed on the application 
of the 11th Jnnnnry 1SS4, granting the nttacbincnt 
asked for by D; nnd on the 23rd April 1 SS-iE pre- 
ferred his elnhn to the one-third share purchased by 
him, and which had been since the purchase attached 
by D. The claim was disallowed on the ground that 
E had no title to the property, he having purclmscd 
whilst the projierly wns under nttachmeut. Held on 
appeal that the judge should have, in nccordnnce 
with s, 280 of the Code of Civil Procedure, con- 
fined liiinself to detorniining whether or no the pro- 
perty was in the i>05scssion of E on his own necount 
at the time that J) nttachod the property. KoTL.esn 
CnT7NDp,n Spy V. KoTL.vsn CiiuKDEn CnAKUAuAnTi 
[I. L. B., 10 Calc,, 1057 

20. Procoduio — Order to release 

•properti/. -In disposing of a claim under s. 2-4G, 
Act Vlil of 1S5P, if the Court be of opinion that the 
properly ntlnehed ouglit not to be sold, the proper 
order for the Court to make is a simple order to 
release the property from attachment BnrntrB 
Lax.! UntTKCT r. Abdool HossEnr , 8 W. B., 83 

2L Claim oj jJttr- 

chaser he/ore attachment. ’Where a claim is lodgeel 
to attached property on the ground of purchase before 
attachment, and the decree-holder alleges that the 
claim.ant is a bcnnmid.ar for the judgment-debtor, the 
Court is bound, under Act 'VIII of 1659, s. 24G, 
to enquire whether the property is or is not in the 
possession of the party against whom e.vccntion is 
sought, or of some other person in trust for him. 
In the matter of UnjEEnrn Mookerjee. 
IlTJREElnTR MOOKFJIJEE r. KODIN CnuNDER DOSS 

[20 -W, B., 202 

22. Suit to set aside 

order allowin/j claim— Evidence given on claim . — 
In a suit to set aside a summary award under 
s. 246, Civil Procedure Code, a J udge is hound to find 
facts upon the cridcnco tendered and taken in the 
case, and not upon any evidence taken in the summary 
cause . Leeheaj Ror v. AIott's: Mabhhb Sen 

[14'W.B., 85 

23. Property of different sets 

of defendants — Claim hg one set oJ' defendants . — 
Whore a suit resulted in two distinct orders for the 
payment of costs, one against the first sot of defen- 
dants and another against the second, and the property 
of one of the former set was taken in execution of 
thc_ order against the latter,— that the appli- 
cation of the aggrieved defendant for release of his 
property fell within the provisions of Act VIII of 


[ CLAIM TO ATTACHED PROPERTY 

j — Continued. 

j 1859, 8. 2-lG. Held also thnt the applicant had 
a right to cstalilish what the law required by any 
evidence snflicient for the purpose, and that the Court 
had no ]»wcr to require from him any particular 
kind of evidence. Binode Lam Patcrashee v. 
OlriEEDmiR Cut'CKEUBfTTt . 22 'W. B., 392 

24. — Refusal of admissible and 

proper evidence— /nrolift order VTicrea Jud»e 

makes nn orderjundcr Act VIII of 1859, s, 24G, after 
refusing to receive evidence which it is liis duty to 
receive, his order is ultra vires. BnomARisEE 
Dabee r. Numonee Singii Deo Bahadoor 

[24 ■W. R, 422 

23. Order for release from at- 

tachment, ISTature or— Zimited effect of order. 
—When, under s. 246, Act VIII of 1859, property 
which has been attached is ordered to be released, the 
order for relea.se is made with reference merely to the 
particular claimant who has obtained the order. This 
order is not to he regarded ns a general decision (of 
which all the world can have the benefit) that the 
property does not belong to the judgmentldebtor. 
Imam Bandee Begdji r. Mauomed Tukee Khan 

[8 W. B., 27 

BOOLIROO.VNISSA BiDEE f. KrREEJIOONNrsSAlillA- 
TOON 21 W. B., 230 

26. Deeres against party in 

representative character— T/nVrf party— Exe- 
.cution of decree. — A obtained a decree against B, 
in her representative character, for a debt con- 
tracted by her mother. The decree declared that 
cxccntion should he taken out against the property of 
the mother, and not against any part of her \the 
mother’s) deceased husband’s estate. In execution, A 
attached and put up to sale certain property as 
belonging to the mother. B objected to the sale, 
alleging that the property was not her mother’s, but 
was inberited by her from her father. 'I'he Alunsif 
disallowed her objection on the ground that only the 
right, title, and interest of the defendant’s mother 
was put up for sale. On appeal the Judge set aside 
the Munsif’s order. Held that, for the purposes of 
her objection, B was a tided party unconnected 
with the decree, and that her objection should h.ave 
been disposed of under s. 24G of Act VIII of 1859. 
S. 11 of Act XXHl of 1861 did not apply, and 
there was no appeal. Haris Chandra Ghfto v. 
Shashi JIada Ghpti 

[6 B. L. B., 721 : 15 W. B., 163 

27. ^ — — Claim by representative — 

Appeal — Act EXpiIoflSBl, s. 11 — Execution of 
decree. — In execution of his decree, the decree-holder 
attached certain property as being that of the judg- 
ment-debtor. On this jB, the sou of the judgment- 
debtor, intervened, stating that he held possession of 
the property in his own right, and did not inherit it 
as^ any part of his mother’s assets. The Jlunsif ad- 
mitted Ins claim on the ground that the proprty 
was not that of the judgment-debtor. Held the 
order was one under s. 246, and no appeal would 
lie to the Judge, IneeEanex 

[6 B. L. B., 725 note 
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CLAIM TO ATTACHED PEOPEHTY 
■ — covlinued. 

S. C.RusETt. IssTB CnnnjBE BinmiciiiW** 
(12 W. H.. 333 
28, - Attacbment — Cirtl Proeedvre 

Cade, 1S92, s. SSO—lTaX^/Shui prapeHv- 

- , T ... ^ , 2.90. Code of Ctrtl 

, • inrd under 

• qnratMQ ot 

judgment* 


29. _ . _ — Property altaehrd 

in potteeitan of tame perton «<t truH for tie 
judgtneni^dthloT — Code of C»r>J Sroeednre (AH 


CLAIM TO ATTACHED PROPEETY 


— ooatiaaei. 

, . . - s« against 

power to 

10 Is 'nn, 

1 ftirainst 

32. 

(id Vv. xi..,hl3 
Suiiforrevertal 


nf order under t.2^~lfaitire of^elain •» *b«^~ 


I, IX Vv.li., -xJ 

83. — Proof of pottet- 

tton-~Tilt«—AH niJ of 1859. t. 15. -lo a wit 
brought under *. 24C>Art VIII of 1859. for ettaWiili- 
ment of Hsht,— Held that the plamtiS’i failure to 
• ,, » »<•- 4 -- -» ♦!,« 5Tio*,+iiHnn of 


attached, and it doci not appear that the pcMcssion of 
the claimant wai in reality that of the judgment 
debtor, the claim must be allowed. Sbbobaj Kin 
Pin SisoH c. Gopal Spbar KiUixs Sitoe 

(1. L. B., 18 C&lc., 20C 
SO. — ; Enleasa of laoda os Iraing 


j 4 . .1 Buitaft«rojec«ono^^^® 

-Cerel Procedure Me. ^eoada b. 283 

mape$ for urona/ul afiaeimiKt = 

of the Code, although been nees- 

purpose of establubiog oilier desen^ 

tired In MWut'on-pwe^Xln 
in the Code uor are d^It rebstan. 

from the orders of lowe purposes, and most be 
tire suits to rab^t to the onjinaru 

tried hie aoy There is nothing 


property, but neiu uy iuriuussuei,ajisviait’4J^Kw> 
endowment. The Munslf found that, altbongli the 
land formed part of some which bad been relei^ by 
Government as appropriated to religions pqrposra 
they were held by the defendants entirely to tb**’ 
own use, and overruled the objection. i 

order was one under Act VIII of IS'9. a j • 
that no appeal lay to the Jud.’C JinririfW* / 
PcttBBTeiOJBB r. JoOBIfDao / * 

SL Butt-to«etBs/**^®i 7 * 

order— Order reitannj allaclid /referf 


a JS^, but his cjjjjg 


) 

•J 

red 
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CLAIM TO ATTACHISD PEOPERTY 

— ct>niinued. 

1)roiif,'lit n 8iii| under (1ml fieetion for n deelfimtioii 
Umt. .1 /’h hill rest, in (lie property wor tlmt of u lennnt, 
nnd not tlmt <if n usnrnielniiry inorti:nt:f(\ It tip* 
prnre.l tlmt, on tlic teiinlnntion of M'n lennney, tlio 
pliiintifT let tile Innd to nnotlier peoon. Jlrhl tlmt 
till' Riiit wonld not lio, Amjao Ai.t r. Kunko Shaw 
[0 B. L. B., Ap., 28 : 17 W. B., 304 

00, - — Chiim hi/ iiinrf- 

f/nqvr in r.rfnifi(>n prnrrrdin'jt in Smnl) Onf/te 
Corr/~Ciu/ VrnrnUirr Cnilr '(Ai-I XU' of m2), 
Aj. 078, 070, 080, Obi, OSO. mid 000~Prt.udenrg 
J’oreii.T fimiiU Cnuxp Conr/.f Art (Xl' nf 1S80J, 
s. S7. - An order nmde upon n rlniin to nltnclicd pro- 
perty filed in tlio Smnll Cniise Court of Cnlcultii in 
n proecedinsr under p. SiSof the Civil I’roeednre Code 
is “nn order nmde in suit” within the niennintr of 
F. 37 of the I’repideney Snmll Cnuse Courts Act (Act 
XV of 18S2), nnd is fitml, snlijeet only to the riphtto 
npply for n new trinl. Ismntl Solomon Jlhrimf! v. 
Oilohomrd K),nn, I. L. ]!., IS Calc., O'Jd, followed. 
Dk.vo Nath Datajivai, e. Xttrrrn CirirMirn Knvnr 
[L L. B., 20 Calc., 778 
3 C, Vr. N„ 000 

On mipenl . . . , 4 C. "W, 470 

37. ElVfA t>n suit oj 

satisfaction of decree and release of propert;/ — Inter- 
venor — Cause of action — Ciril Procedure Code CAct 
I'lII of IBoOJ, ss. SIC, Wicre n jierfon whose 
property Ims been nttnolied in execution of n deereo 
npniuRt nnothcr perpon, nnd whose olnlin under s. 21C 
of Act VIII of 1850 1ms been rojeeted, brines n suit 
under the provi.sions of f. 2-17 of Act VIII of 1860, 
it is no ohjictiou to tlmt .suit tlmt, provioufly to the 
fdiu)r thoriof, the decree (in execution of which the 
projierty hnd been nttached) wns fv-itisfied by the juds- 
nient-debtor nnd the projierty released from attncli- 
uicnt. SitEEruTTr Mihdiia V. Katitick Si.noiia 

l[I. L. B., 9 Calc,, 10: 11 C. L. B., 181 

38. Civil Procedure 

Code, ISSO, A, 27S — Claim to propert;/ dtrrctcd'fo 
he sold under a morte/npe-decrce — Attachment . — 
Troccedingp by way of cinim under s. 278 of the Civil 
Procedure Code are npplic,ablc only to cases of money- 
decrees where property 1ms been attached, nnd not to 
claims preferred to projiertics directed to ho sold under 
morlpape-decrces. IN Tim AfATTna op Deefiiolts. 
Deephoets r. Peteks . L L. B., 14 Calc., 631 

30. Civil Procedure 

Code C Act XIP of ISSOJ, ss, 076, 083 — Mortgage- 
decree - Aitaehmeni. — If nn executing Court docs in 
the case of a mortgage-decree for sale take action 
under s, 278, Civil Procedure Code, it apidics a pro- 
cedure which is inapplicable, and the statutory iJrir 
contained in s. 283, Civil Procedure Code, does not 
operate to exclude a suit by either party. Badri 
Prasad v. Slahamad Yusuf, I. L. if,, 1 All., 381, 
and xVtio Pnndurang v. llama Patloji, I. L. if., 9 
Bom., 35, distinguished. Beejholis v. Peters, I, L, 
B., Id Calc., 631, referred to, Joy PnoKAsn Smon 
V, Annor Kumab Chunb . 1 C, 'W, N., 701 

~ — ■ Claim on pro- 

pertg ordered to he sold under a mortgage-decree — 
Civil Procedure Code ('1880J, ss. 278 and 087— Stag 


CLAIM TO ATTACHED PBOPEBTY 

— Continued. 

of sale in execution of decree, — 1[ obtained a decree 
; ujion a mortgage against D in 1891, and applied in 
execution for the sale of the moiigaged property. 
} On (he proclamation of the sale being issued, A' iu- 
' tervoned, alleging tlmt the property had been sold 
to him liy }) in 1883 at a private sale. The Subor- 
dinate .Tudge allowed his claim, nnd stopped the sale, 
I liring of ojunlon tlmt he had power, undfr s. 287 of 
I the Civil Prorednre Code, (o make this order. Held 
I tlmt the order was made without jurisdiction, nnd 
j must lie discharged. Proceedings liy way of claim 
! ns provided liy s. 278 of the Civil Procedure C'oilc 
j (Act XIV of 1882) arc not npj'Iienble where the pro- 
; perty is directed to he sold under a mortgage-decree, 
j and s. 287 Imd no application. Beef holts \. Peters, 
I 1. Jj. 11., Id Calc., 631, followed. IlnrATnAJt v. 
I KlirSIIAL JETlIinAAt Gejaii 
! [1. L. B., 18 Bom., 08 

41, Order of attach- 

ment — .Tudgment-dehtor declared insol rent — Ap- 
pointment of receiver — Vesting of insolrcnt’s pro- 
pert i/ in reeeircr — Ohjeclion to attachment — Juris- 
diction to entertain ohjcction — Ciril Procedure 
Code, A. 278. — Where projierty 1ms been made the 
subject of att-aclimcnt niidcr Ch. XIX of the Civil 
Procedure Code, the right of nn objector to assert 
liis claim to be the true owner of the property 
under s. 278, nnd the jurisdiction of the Court to 
entertain the olijeetion, nrc not ousted by the mere 
circumstance that the judgment-debtor has been 
declared nn insolvent, and his property vested in a 

! receiver under Ch. XX. It is the judgment-debtor’s 
property only, not that of the objector, that is thus 
vested. Pabab Ba 3I r. Kabaje .Singh 

[I. L. B., 9 AIL, 232 

42, Claim to attached 

property in Calcutta Court of Small Causes — 
Attachment —Suit in High Court hg unsuccessful 
claimant — Bight of suit — Bes judicata- Code of 
Civil Procedure (XIV of ISSOJ, ss. 278, 283 — 
Presideneg Small Cause Courts Act (XV of 18S2J, 
ss. 9, 23, and 37— Act X of 1888, s. 2.— Au order 
made upon a claim to attached property filed in the 
Smnll Cause Court of Calcutta under s. 278 of the 
Civil Procedure Code, 18S2, is an order in the suit 
within the meaning of the Presidency Smnll Cause 
Courts Act, 1882, s. 37, and is final, subject only to 
the right to apply for a new trial. Where siich a 
claim has been disallowed, a suit brought under s. 283 
of the Civil Procedure Code by the person agaiust 
whom that order has boon passed to establish the right 
which he claims to the property in dispute is not 
maintainnhlc in any Court. The exclusion by the 
Small Cause Court, under the powers conferred on it 
by s. 23 of the Presidency Small Cause Courts Act, 
1882, of s. 283 of the Civil Procedure Code 1ms not 
been affected by Act X of 1888. ISiiAiE SoeoMON 
Bhaaiji V. Mahomed Khan 

[I. L. B., 18 Calc., 298 

43, Code of Civil 

Procedure, ss. 278,280,283 — Investigation of claim 
to attached propertg. — The extent to which the “m- 
vestigation” required by s. 280 should be carried 



—continaed. 

depends upon the clrcnmtAncet of the aae. Eu> 
SBlBI LAIi r. AUBIOA. FS&SHAS 

[I. L. K., 16 Calc., 621 
Ii. B., 16 1. A,, 123 

44. Cittl Proceiew 

Code, !. 2S1 — Order duttllountty claim to 

niiached property. — Tbe effect of an order node 


46. Applteation by 

titrd party Jor rtmoial of aliereiatenl—Order 
refusxng to remote attaeAmeni — Omunea ba third 
party to hrtng euiseguent lutt to eetablttb right 
to alfaehed property — Suhsegoenl tntkdnrxal of 
ty attaching party, E^ttt S«»4* 
*e<}ue»t claim to propertg by He party mho Aod 
failed to rtmore ailaehment—CtPfl Procedure 
- ' e.oooi .. orft»»d8fi3-rillc— ThepbiDtifl 


deed of sale, uHiitxi tuc. .j.u 


—oonttntted. 

was vtA acqojred before November 188S. Gopil 
FtntSHorau o. Bat Divau L li. B, 18 Bom., 241 

40. ~ ■ ' - Sitif to eel oetde 

order remottng attaekmeat — Sait for dectaraUon 
ofMle~Adeertepoete»i\on-~~Cie\l Procedure Code 
fJ6S2J, e. 2S3 . — The plaintiff obtained a decree 
againet /, and in esecntloa attached the property 
ia diapnte. The defendants interrened, and obtained 
an ordet for the removal of the attachment on the 
11th Aagnst 1S8S. On the 13th Aogost ISSD, 
the plaintiff instituted this suit for a declaration 
that the property belonged to his jnd^ment-debtor 
(i), and as such iros liable to attachment and 
•ale. The defendants pleaded that they had been 
in possession of the property for more than 
twefre years prior to the institution of the suit, and 
that the suit was therefore barred. The Judge 
rejected the plaintiff's claim. Jletd, reversing the 
decree^ that the suit being brought nnder %. 2S3 of 
the Civil Procedure Code (Act XIV of 18S3), it was 
a nit (o set aside the order of lUh August ISSS, 
directing the removal of the attaehmeut, and should 
be determined by aicertaining the rights of the 
4V- j*»„ order. As the defeodauts 

• . _a 

• .* • ‘ ,60 

47. Ooode eoneigned 

to agent fbr ealeon eoinmiition~^£juitaile ariiyn* 
sneat ^ goodt by contignor—Ooode attached by 
yadgment-ereditor of coneignor— Claim ly agent— 
Civil Procedure Code {JdsSJ, e £SO,—Ob6 P at 
V'usmgam consigned certain bags of seed to r JT ^ 
Co. at Bombay for sale on commisiion, and drew 
hundis sgaiust the goods for i{3,200, which, at hie 
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CLAIM TO ATTACHED PROPERTY 


appeal. 1 ■ , 

that when the piamtiu wuuuieu ui« - 



spectfieadiancos Bgainte inciii. * • s 
T^iained by Injunction. JIt'd aJ>o that at the 
date of attachment thepwxiswfrf in Jxwsessicm of i> 
by the nliway comjway *“<« arecaat of or in tmst 
tor" r 214- Co., ia the srtwc in which that eipreatKc 
is Used in i. 2SO of the tSva rrocodnre Coic. 

V*Ui Bran r. Raiweai ^rairax. 

ft. !». B, 21 Bom, SS7 

48. . _ — w- 

pertem J/sViw.* vsr^w'^JVws of 

C«re»l*r t fwrt. Booisr Se.f' ■ 

—Crm'fPeta-i.'-^dl.rl. I—Soiim t 

teSsfi »r >v is «i«:ke c£ a £a=- 
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COLIiBCTOK — continued. 

the Subordhiato Judge was no longer in force, having 
been set aside by the High Court. On second appeal 
to the High Court, — Ifetd thit the appellant could not 
succeed in tho present appeal, the object of which 
Was to revive the order of the Subordinate Judge. 
That order was one which tho Subordinate J udge had 
no power to make. It involved taking the execution 
of tho decree for partition out of tho Collector’s hands 
into his own, in direct contradiction of the taw. In 
case of partition of lands, s. 265 of tho Civil Pro- 
cedure Code (XIV of 1883) and s. 113 of the Hoinbay 
Rcvcuue Code (Poinbay Act V of 1879) place tho 
execution of tho decree entirely in the Collector’s 
hands. This does not deprive tho Court of judicial 
control of its decree j ns, for instance, if it should 
appear to have been obtained by fraud or surprise ; 
hut in the present case nothing of that kind was relied 
on. Nor was it asserted that tho Collector had acted 
in bad faith, or coutravcuod tho coramaud of the 
Court, or transgressed tho laiv. What was alleged 
was that ho hail made an objectionable partition. 
This was not a ground on which tho Subordinate 
Judge could intertere. Dev Goi’AE Savakt v. 
Vasuoev Vitbal Savabx L L. B,, 12 Bom., 371 

0. ^Execution of decree 

for partition. — Collector, Power of, to refuse exe- 
cution — Ultra vires . — Tho plaintiffs obtained a de- 
cree against the del cudants for partition aud posses- 
sion of their share iuthe lauds iu the village of Kasai. 
That decree was sent for executiou to the Collector. 
In tho meantime, a revision siuwcy had been intro- 
duced into the village, under which the designation of 
some of the lauds dii'cctcd to bo partitioned was 
changed frouj khotl to dhnra lands. The Collec- 
tor proposed to partition them, as described by 
the survey ; but the plaintiffs having declined 
tho proposal, he refused to partition the lands, aud 
returned une.xecuted tho decree to the Court. On 
reference to the High Court, — Eeld that tho Col- 
lector had acted ultra vires. The plaintiffs were 
entitled to have the lands partitioned, quite indepen- 
dent of tho result of the uew survey as regards tho 
character of the lands. The proposal of the Collector 
was virtually to eontraveue the command of the 
Court, which as a purely ministerial officer, it was 
not in his power to do either directly or indirectly. 
CrABOJI JJtEKAB. V. OBONJJU 

[L L, B., 14 Bom., 460 

7. 2f.-W. P. Zand 

Revenue Act fXIX of 1873J, ss. 3, subs, flj, 
107 — Partition — Wajii-ul-urz — Poicer of Collector 
on constituting a new mehal hg partition to frame 
afresh wajili-ul-arz for such t'nehal . — It is within 
the implied, though not within the specified, powers 
of a Collector while constituting new mclials by 
partition of a previously existing single mehal to 
frame a new wajib-ul-urz for each of the uew mehals 
so constituted. Kebab Nath v. Bast Dias 

[I. I,. K., 15 AIL, 410 

8. — ^ Power of Collector — Officer 

acting in two capacities — Criminal Procedure 
Code, 1861, s. 168 . — A Collector who entertains a 
charge, under s. 168 of the Code of Criminal Proce- 
dure, of an offence against any Court or public 


COIjTjECTOB — continued. ' 

servant, should not tiy the case himself as a Magistrate 
nor, unless under very exceptional circumstances, 
give evidence as a witness before himself as Magis- 
trate. Queen t>, NEnAE Mautee 

[9'W.B„Cr.,l3 

0. — — —Power to authorize 

iitaitager to sue— Peng. Act IV of 1870, s. 11.— 
Quare — Whether, where the estate and effects of 
minors arc by an order of the Civil Court vested in the 
Collector, u’ho appointed a manager under Act XL of 
1858, tho Collector has power, under Bengal Act IV of 
1870, 8. 11, to give authority to tho manager to 
j bring a suit iu the Civil Court. The point being a 
[ teeluiicnl one, and no substantial injury having been 
done, the High Court' refused to interfere. In the 
.VATTEB OP Kales Boss Ilox . 18 W. E„ 466 

10. — — — Collector as mana- 

ger of a minoPs estate — Act XX of 1864, ss. 11 
and lo— Officer of Government — Act XIV of 1889, 
s. 32— Jurisdiction.— Ss. 11 and 15 of Act XX of 
1864, taken together, show that a Collector, when 
appointed to take charge of tho estate of a minor, is 
so appointed in his capacity as Collector, and there- 
fore as an officer of Government within the meaning 
of Act XIV of 1869, 3. 32. Naesinobao Eaxia- 
CUANDEA V, Lrxtr-VANBAO X X>. B„ 1 Bom,, 318 

IX Civil Procedure 

Code, 1882, s. 424 — Collector as guardian of ward 
— Notice in suit to recover money from estate of 
ward. — In a suit to recover money due on a promis- 
sory note c.xecuted by the deceased zamiudar out of 
the estate of the deceased aud of his son, tho defendant, ' 
a minor under the Court of Wards, the Collector being 
appointed guardian ad /item of the defendant, pleaded 
that under s. 424 of the Code of Civil Procedure he 
was entitled to notice before suit, and the suit was 
dismissed on the ground of want of notice. Be/d on 
appeal that s. 424 was not applicable to the case. 
ANANTHABAJIAN V. KAJIASAJa 

[I. L. B., 11 Mad., 371 

12. — • ■ ■ — Civil Procedure 

Code, 1882, s. 424 — Notice to Collector — Collector 
joined a party in respect of minoPs property ad- 
ministered by him, to protect minops title . — ^The 
plointiff sued, as purchaser at a Court-sale of the in- 
terest of defendant No. 1, to redeem and recover 
possession of the land in dispute, alleging that it had 
been mortgaged by defendant No. 1 to defendant No. 2. 
Defendant No. 1 denied the mortgage, aud that he 
had any title to the laud, which he said belonged to 
R, pnd fomed a part of i/’s desmukhi vatan. 22 
having died, leaving a minor widow, sued as defendant 
No. 4 in tho suit, the estate was administered by the 
Collector. On the application of the minor’s personal 
guardians, tho Collector was joined as a party. The 
Collector contended on the minor’s behalf that, the 
suit having been brought without notice to him as 
required by s. 424 of the Civil Procedure Code (Act 
XIV of 1882), it was not maintainable. The District 
Judge was of opinion that notice was necessary. He 
therefore rejected the plaintiff’s claim, and ordered 
the sale to be set aside. On appeal by the plaintiff to 
the High Court, — 3eld that notice under s. 424 of the 
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COLLECTOR — continued. 

powers couferred ou a Collector by IMiidi-aa Act VIU 
of 1865. Rajabam Lala e, Kauappkn 

[5 Mad., 129 

22. Objection to register and 

assess land transferred in accordance witb 
Mad. E.eg. XXV of 1802. — A. Collector is bound 
to register aud sub-asscss a portiou of a zamindari 
transferred in accortlauco with the provisions of Regu- 
lation XXV of 1802, such transfer not being opposed 
to Hindu or Mahomedau law, or the existing law. 
PoUHUSASIY TeVAB V, CoLLEOTOK QV MaDUBA 

[3 Mad., 36 

23. Issue of summons to attend 

departmental enquiry— 2/ad. Act HI of 1860. 
— A Collector who, in order to draw up a report for 
the information of Govcruuicut, holds a departmental 
enquiry into the conduct of a tahsildar accused of 
extortion in tho dischai'ge of his executive duties, is 
authorized, under the provisions of Madras Act III of 
1869, to issue suiumouscs for tho attoudauco of per- 
sons whoso evidence may appear to him uccess.ary for 
the investigation, Sbinivasa Ayanoab v. Queen 

[L L. K., 4Mad,, 393 

24. Power of Collector to trans- 

fer suits under the Bent Keeovery Act — 
Mad. Reg. Vll of 1828. — Tho Collector of a district 
is competent to transfer suits under tho Rent Reco- 
very Act filed before an Assistant Collector in his dis- 
trict to the file of any other Assistant Collector in the 
same district. Kaieasanatua v. Tiexjvenqada 

[I. L. B., 7 Mad., 420 

25 Beference to district pan- 

ebayet— il/ad. Reg. XII of 1816— tillage pan- 
chayet — Potaer of Collector. — A Collector cannot 
order a ref crence to a district panchayet under Regula- 
tion XII of 1816, unless there has been (1) an enquiry 
as to whether the parties will submit to the jurisdiction 
of a village panchayet ; (2) an objection from either 
party to such reference, and a request in writing by 
one of the parties that the matter bo referred to a 
district panchayet. Chikati «. Peddaeisiedi 

[I. L. B., 8 Mad., 568 

26. Deputy Collector — Reference 

of cases to Munsif — Mad. Reg. XII of 1816 — Act 
VII of 1857. — A Deputy Collector, invested by a 
Collector with all the powers of a Covenanted Assist- 
ant, or with the special power to determine claims 
under Regulation XII of 1816, is competent to refer 
cases under that Regulation for disposal to a Dis- 
trict Munsif. The authority must be delegated under 

s. 3, Act VII of 1857. Anonemous 

[4 Mad., Ap„ 1 

27. Suit for resump- 

tion— Reng. Reg. II of 1819, s. 30.— Under s. 30, 
Regulation II of 1819, a Deputy Collector, although 
authorized to put the case in such a state of prepara- 
tion as to facilitate the heaving and decision by the 
Collector, had no authority to pronounce a decision 
himself. Eadhamadhtje Ghosb c. KHnrouNAU'TH 
Roe . . . .1 lud. Jur., O. S„ 84 

28. Suit under Beng. 

Reg, II of 1819. — A Deputy Collector has no 


COLLECTOB- — continued, 

jurisdiction to try a suit under s. 30, Regulation II 
of 1819, but should return tho plaint, and refer the 
party to the Collector who has jurisdiction. Goueee- 
KANT llANEEaEE 1'. LaLE MAEOMED MoELAH 

[W.B., P.B., 70 
Marsh., 205 ; 2 Hay, 107 

Kaeee Dass Baneejee r, Metxe Laee Checkee- 

JiUTTy Marsh., 483 

29. j_ot XXJI of 

1872 — Act XIV of 1863, s. 8 — Collector in charge 
of sub-division, — A Deputy Collector, who by virtue 
of Act XXII of 1878 must bo deemed to have been a 
Deputy Collector in charge of a sub-division within 
the meaning of Act X of 1859 and Act XIV of 1863, 
aud whoso qiowers for tho decision of suits were 
therefore the powers of a Collector, was transferred , 
to tho settlement department, aud heard aud deter- 
mined a suit under Act X of 1859 for enhancement 
of rent. Meld that his powers continued in him 
notwithstanding his transfer, aud that therefore he 
did not need to be re-invested under s. 8 of Act XIV 
of 1863. Giedeaeee V. Dilsookh Bai 

[5 3Sr. W., 221 

30. Deputy Collector 

whether a “ Court ” under Land Acquisition Act — 
Judicial Officer — Revenue Court — Prosecution for 
false evidence — Criminal Procedure Code, 1898, 
s. 476 — Penal Code, s. 193. — ^The expression "the 
Court ” in the Land Acquisition Act docs not include a 
Collector, nor is there any authority given to the Collec- 
tor to administer an oath or to requho a verification. It 
is a false statement made under a verification that 
constitutes an offence under s. 193 of the Penal Code, 
not a verification oath or solemn affirmation. The 
Deputy Collector acting under the Land Acquisition 
Act is not a judicial officer, he caunot properly be 
regarded as a Reveuue Court withiu the tenns of 
s. 476 of tho Code of Criminal- Procedure, his pro- 
ceedings under the former’ Act are not regulated by 
the Code of Civil Procedure, nor is ho right iu requir- 
ing a petition put in before him to be verified in 
accordauco with that Code, so as to make any false 
statement punishable as perjury. The Deputy Collec- 
tor is not iu a position to pass any final order in the 
matter of value of the land or the right to claim the 
price fixed ; a party dissatisfied can claim a reference 
to the Civil Court, whose duty it is to settle the matter 
in dispute judicially ; therefore, to subject parties 
who claimed the right to such a reference to a crimi-. 
ual prosecution, when the matters on which the 
Deputy Collector had formed an opinion as a Revenue 
Officer under the Land Acquisition Act must be sub- 
mitted to the determination of a C ourt, is obviously 
premature and improper, and is almost certain to 
operate very prejudicially towards them in tho trial 
before the Civil Court of the same matter. Ditega 
Das Rekhit v. Qeebn-Empeess 

[I. L. B., 27 Calc., 820 

31 . Deputy Collector not acting 

as Settlement Officer — Act XXII of 1872 — 
Act I of 1874, ss. 7, 8 .— The provisions of s. 2 
of Act XXII of 1872 applied only to suits in which 
the proceedings of Deputy Collectors were liable 
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COXiXiiEiCTOK— 

to be Bit aside for want of jurisdiction, and did ant 
haie the effect of reviving decrees passed by Ibem 
which had been annulled in appeal, or of aanuUmgUie 
decrees iu appeal by which those decrees were aa> 
nulled. Except in the cases of Deputy CoUectcffs 
employed in malcmg or rei utng a settlement. Act 1 of 
1874 made no proMsion for the lalidation of decrees 
of Depnty Collectors set aside for iisnt of jurudictioi), 
or for the in\ ahdation of the decrees of the Appellate 
Courts which annulled those decrees Qtutr * — 
Whether the provuo to s. 8 of Act I of 1874, that 
the proi iBions of the section should not apply to any 
case in which the holder of a deoico made hy an 
officer employed In making or revising a settlement, 
and treated as Invalid for want of authority in such 


COIiXiBCTOH— coacZtdfecf. 

notice of suit required hy the Utter section. Coi* 
LVCtOB 07 BUKOB t. MtTXDVaB 

£1. Iv IL, 3 AH.. 20 

S3 Foicer io iti 

aiiiie tnder t, 3lt, Ctnl Procedure Code 


lascd aside a sale. NaBirijr r. nasoiKnaH 

[Z. L. li., S3 Bom., 531 


suit, the decree m which was against him. jRBwa 
Baat t. iBBZB . . . . 0 N. W., 163 

32. — Deputy Collector acting as 

Settlement Offleer— .Bey. IX ^ 1S2S, »*■ 5 <i»i 

6. — Any Deputy Collector, deputed and authorized 


[I. li. B., 18 Mad., 321 


CODDiaiON. 


See JcBiBDicrrioS'-AtiJiraAXTT akd Vies- 
AnuiBALTT JiraigX)iCTio:r. 


[10 Bonh, 110 
1 Hyde, 275 
4 Bom., O. C., 149 


See CiBB8 pjfMB SsirriKo Law— Cot. 

irsiojf. 


plots under bO highas, with respect to which it has 
waived its right to resume lu favour of the pioprie* 
tor of tbs inehal. Dbolab biisSBR r RututTa 

Lu, 71T.W.,30a 

33 , . ■ ■ - - Transfer of case to A88tst« 
ant Collector to record erldeDce.— A Collcc. 
tor is incompetent to send a case to the AisUtant 
Collector merely to record the evidence therein, and 
. whin this is done, all subsequent proceedings will he 
annulled. ZaiBHlOKBiBSA r. AdzOodota fBasBAO 
£2 N. W, 08 

Dbowakbb DrrT Sisaii r. Bber Sirob 

£3 N. W., 198 


cused of an offence against other of these Acts. 
Rmpbbsb or Iirsu r, Deobi Xaspasi Lal 

£1. L. B., 2 AIL, 808 

. ■ . ■ .tb irdB 

Loxf 

1 sWicr 

■ . II . 424. 

■ • Alt 

I • ■ . • .'ards 

I b V ' S S . ■ V B, is 

' . • ■ . „ ‘ IS a .424 

of Act X of 1877, and consequently, when sued 
tpe acts done in that capacity, is istitUd to the 


Damage done to eUlp 197 — 

.See Ldiiiaiiom Act, 1877, abt. 30. 

[L la it,, 11 Bom., 133 

CODDTJSION. 

See Drroscs Act, s. 13. 

£1. L. B., U Calo., 651 
See C 18 Z 3 mniBB i’BArn. 

See iKsotvBjrr Act, s, 9. 

[It D. B., 21 Bom., 205 
COMMISSION. CeJ, 

1. CiTii Cabbs . , . 1371 

2. CaiuiaAh Cabbs . . , 137(; 

See Rbceivbb . I. L. It., 16 Mad., 233 

Order disallowing, to Admlola* 

trator General, 

Set Lbitb&s Patbbt, lliaa Count, 16 
[1. D. E., 1 Mad., 148 

Payment of— 

6e« IssoxTEST Act, «. 40. 

14 Mad,, 133 

— - Bight to — 

See Saozza, . I. L. B., 20 Bom., 121 

— Buie as to rata of— 

flee AmumiBAiOB Gebebal'* Act, 1874. 
e.27 . . I.I,.B.,lMad.,143 
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COMMISSION" — continued, 

to Ameen to fix mesne profits. 

See CouBT Pees Act, s. 20. 

\J. L. B„ 17 Calc., 281 

to Executor. 

See Execctob . 1. L. R,, 22 Calc,, 14 
See Mahomedan Law— Wile, 

[I. li. E., 25 Calc., 9 

to Mooktears, Practice of giv- 
ing— 

iSeePEEADEB— E ehotal, Sustension, akd 
Dismissal or . 11 B. L. B., 312 

to Official Assignee. 

See Iksoetent Act, s. 19. 

(X L, R„ 8 Mad., 79 
I. Ii. B., 13 Calc., 66 

to take eiridenee. 

See Atpeelate Couet— Eeeoes apeect- 

INO OE NOT MEEITS OJ CaSE. 

[I. L. E., 25 Calc., 807 
2 C, W. N., 566 

See Evidence— Civil Cases— Secondaey 
■ Evidence — ^Non-peoddction tou otbee 
Cadses . . 1. Ii, B., 9 Calc,, 939 

See Paedanashin Women. 

[L L. R„ 4 Calc., 20 ; 3 C. L, E„ 93 
ISIV-. R., 230 
I. Ii. B., 28 Calc., 650, 551 note 
3 O. W. N., 750, 751, 753 

See Peaotice— C mi, Cases- C oiaiissioN. 

[X Ii. B., 23 Calc., 404 

to Trustees, 

See Will— Constedction. 

[1. Ii. B., 24 Calc., 44 

1, CIVIL CASES. 

1 . Case on peremptory board — 

Practice. — A commission for tlie examination of 
witnesses will be issued, even tbougb the cause is 
entered upon the peremptory board of the day, if the 
issuing of such commission is not calculated to preju- 
dice the defendants, or to subject them to loss or incon- 
venience. Janssen v. Ddndas . 1 Hyde, 269 

2 . Witness out of jurisdiction — 

Power of granting commission to examine a partg 
to suit. — A commission will be granted merely as a 
matter of course to examine a material witness who 
is out of the jurisdiction of the C onrt, if the witness 
cannot be brought into Court by its ordinary process. 
But the commission will not be granted, at the 
instance of either party, to enable him to give 
evidence himself under a commission, except under 
very strong cii'cumstances indeed, such as where he is 
seriously ill. Dodcett r. Wise 

p. Ind. Jur., H". S., 357 

3. — ; — Obligation to issue.— As to 

the obligation on the Court to issue a commission. 


CO MM ISSION — continued, 

1 . CIVIL CASES— co»ittn«ed. 

see per Ainslie, J., in Haeidas .Baisakh «. 
Moazaai Hossein 

[8 B. Ii. B„ Ap., 16 : 15 W. E., 447 

4 ^ Non-resident witnesses— 

Civil Procedure Code, 1859, s. 175 . — The Court 
is invested with discretionary power to grant or 
to refuse applications made under s. 175, Act VIII of 
1859, for the examination by commission of witnesses 
resident more than 100 miles distant from Calcutta. 
Bubnee ». Evee . . . .1 Hyde, 68 

6 . Commission to examine wit- 

nesses — Grounds for granting commission. — A 
plaintiff applied, under s. 640 of the Civil Procedure 
Code (Act XIV of 1882), for a commission to issue 
for the examination of thi'ee female witnesses (P, B, 
and A) at the residence of one of them (P). The 
grounds upon which he based his application were the 
following: — (1) That P had lost her husband ten 
months previously and was in mourning ; that, accord- 
ing to Pars! usage, a widow observed mourning for two 
or three years, and during that time did not leave her 
house ; (2) that B was fifty-eight years of age and 
sickly and physically unable to attend the Court ; (3) 
that A was about to go up-country, and could not stay 
in Bombay until the hearing. BTeld the circum- 
stances alleged were not such as to justify the issue of 
a commission, Kdstomji Feamii v. Banoobai 

IX L. K., 14 Bom., 584 

0 , Application by a defendant 

(caveator) to examine witnesses on commis- 
sion — Civil Procedure Code (Act XIV of 1882), 
Ch. XXV — Practice. — Where a defendant (caveator) 
applied for the issue of a commissiou to examine 
witnesses, the Judge, having regard to the c’u-cum- 
stances of the case aud to the principles laid down in 
Berdan v. Greenwoods, L.B,, 20 Ch. B,, 761, foot- 
note 3, refused the application. MowoncDHABAiisET 
V . Nemchand Naeanji , I Ii. B., 23 Bom., 626 

7. Power of Deputy Collector, — 

A Deputy Collector ia competent to depute an officer 
of his Court to take evidence on commission if the 
place where the witness is examined is within his 
jurisdiction. Ram Chand Mookeeiee r. Kamineb 
Dabea 10 "W, B., 236 

8 . Examination of infant. — ^The 

Court will not issue a commission for the examination 
of an infant of tender years. In the mattes ob 
Beenodeenv Dossee , 2 Hyde, 152; Cor., 78 

9 . "Witness, servant of party 

applying — Civil Procedure Code, 1859, s. 175 . — 
An application for the issue of a commission under 
Act VIII of 1859,3.175, should be supported by some 
reason other than the mere distance of place of re- 
sidence of the witness. If the witness is a stranger, 
a commission will be right and reasonable, but not 
if he is a servant of the party applying. Ambith 
Nath Jha r. Dhdnbitt Sin&h . 20 W. E., 253 

10 . Notice to opposite party. — 

The issue of a commission for the examination of an 
absent witness without notice to the opposite party, 
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cTEa If cot UlE-.nl. U Ti:K.rcx:f4.Ta 

Hooaonz r. Gorsxs Ckrxx ^ooxxsjsx 

pW. 5 SL,U 7 

12 . Witnessss rasldin^ out of 

British territories.— \VhEr« the spyUestau of * 
put; to s suit to hsre the exlhuctof vuoes*e«Tv*i%l* 
in^ be] ood t •« UntUh temtonts Uteu ttuder s tout' 

mi«-nn fuled, Owic^ tO ciirOUStlaCt's b«] 0 .ldlU*CiM' 

tiol. k sabsequcot appUcstioa to hsTt other 
essmlnGd witlua the lintuh temtoru-s ought to tuv* 
heea cos^phcd viitih. llcurc .tu StU.H *. Uwvs 

Bisoo a W. Ih, 44a 

12. Commission to Buglsndto 

take evidence — Co*U o/t>eA eouMunun — J‘arfjr 



cohnat^s^oi^-»v•,>4fc.^.^ 

1 . avit, 

hterpr^ter. Vsx>.vsx>.UA Ch*i\v»v ev it^iiv\\v^^ 
Cnshvsi . . V a It. u lh» Ajv* XtH 

*.l. •-!'.. .-. 


• , ‘ • ■ I I I ^ 

tiudrt S XVWMIMMU. th'VXiU'S X. Mvvvst 

la it.uii.»aaa 

15, ' — - Ox-^kje.’v— AxtvV' 

kiuvuthHidr ><»« «ef*,h>Wg luv the Miwe Ixv'th'g »» 
tWeuiulMtkttt ot e lit * XAUxs vkvt luvi; W 

cvxuxhKted t>; ivttUhh lUxiyvistt «i, Vhvujks 

J,t.\iv„ 1 

10. Atto»ilm\i!»of\yiij\u»»o*thv' 

oxemlnatlon.-U Is the dikt.v ut ihn tutl; x'UkIiix 
tur k cxhuxuImImv f«\r liie t:\«\u\vtttkuk ot \xl(ikxu>a t>t 
tkse sttth »U'i<s ks itU]’ be kinssMt; l«x ixCUie tliu 
ktttndkuce Witirv tits t-xuiimUdoti'r ut tiiv 
ltedr»lc\st04tAUltHl\ hKkttKAJ IS I'ittS IttM 

Itt N. W., ftlO 
... . ■ , itigikt of pevaort not ioUiiHij 

to orosa'cxtmlne wilnoss#*, A lukly ulm lut 


- •.«.»• 

uccGssit; ot the item, Ufoa such r-xrtv u, likvlug 
regard to iti partleuiai natujd, ho couiiXrrs ought to 
beat it. Ai to the production ot \ ouciicri in caM) o! 




tWttluUsli’U. (iUIUI. CliUNtiXIt MlUlUlt I, 1\'|IIINU« 

ixuuMoocuks . , , 7W. )t,. lUO 


V.mI. ••• •*. * ’ * S. * J II. Si. Ill* .1. I k ' I »«1 f 

to the OfUcUi Asiliiniu lirlalii youls «n>l iiiiniiys 
rUiu«d "S ]'uii of llin liisiiUiiit’s iiliilu. h nii> 
plhd for and iiUsliinl a oiimiilisliiu li> t<i t^u 


fees should b« allowed to theconimUiiouir Hiioutlii jr 
ttsice. they should olUiu an order frotn the Judge 
•ppomting the commiisioucr. OocuLoas lioue* 
BIS llasvTictcuuEa Conpist ». Scort 

[I. Ih. B., 15 Bom., 209 

13. Examination under oooi' 

mission— ProWire - Cci«ai(f.> The issiulnatton of 
witniMC* under a coomuiskin is ot the Mine Sktore 
as au exkounatioa la opm Court, aud should to cou' 
ducted by counsel and u(* Ijf attonieys. The' rtiuro 
should sho« on the face of U that the osth wse ad. 
ralnlitercd to the cosmlssioacr ae >rrU u to the 


lually iheeseiiAlo IS isiiis i<i>^f<,r //«/■/ 

the /ud/e ot Agra was ii'A <» ionite a k/oh 

tnlsslon iisuhig fr>/iit the OmiI w>tW<( 

ibkUag a (large f'-r wi ii//W>g{ lh« siwjiA of fU 
charge U la the dU ntl'/') of the Usii'gvh'^/r At 
allooiog r*«e hr lli» ('/•iumI fi/r l)i tie" Uih g VU*I 



( 18T5 ) 


DIGEST OE CASES. 


( 1376 ) 


ISSIOUf — continued. 

1. CIVIL CA&ES— continued. 

Bsider wliat was fair and reasonable, regard 
i to the nature and circiimstaiices of the 
y are not necessarily to be measured by tbe 
llowcd by tbe Official Assignee for his coun- 
lE Ghaseebam . 12 B. L, B., Ap., 4 

Bardanasbin. women — 

ffio Court will not order the costs of a com- 
) examine a defendant who is a pardanashin 
e paid by her, or order the estimated cost of - 
lissiou to be paid into Com’t, although the 
>0 for the commission is made by the lady 
hlONINDEOBHOOSUN BISWAS V . ShOSHE'E- 

Biswas . I. Xi. B., 5 Cale.j 866 
BifEerence between ai’bitra- 

id commissioners.— Commissioners ap- 
y the Court are officers of the Court, and act 
jority ; therefore, where two of the commis- 
ere agreed, — Seld that they had power to 
alid return of the commission, notwithstand- 
issent of the third. Bajekdea Matieae e. 
iiN Matieae . . 3 B. Ii. B.j Ap., 3 

Evidence taken on commis- 

idmissibility of— Act VIII of 1859, 
76, and 179—Pot(iers of Bigh Court to issue 
on.— A commission for the examination of a 
A Mandalay can only issue from^ the High 
The consent of parties is not requisite to the 
lity of evidence taken under such commis- 
the examination have been upon oath or 
)n. Aba Mahomed Jaeeee Tehaeaei r. 
iiAH . . 2 B. L. B., A. C., 73 

[10 W. E., 385 

— Aot nil of 

179 — Evidence on record — Use bg one 
'evidence under a commission issued at the 
of another gartg.- The evidence of the 
tt taken under a commission was allowed to be 
the plaintiff’s bekalf without the deposition 
it in as part of the plaintiff’s ease, as being 
the record under s. 179, Act VIII of 1859, 
NATH Dhtt u. Genoa Daei 

[8 B. L. B., Ap., 102 


— Bvidenoe iahen on 

ion on hehalf of defendant — Might of plain- 
fer to such evidence as part of record of suit 
Procedure Code fAct iKIV of 1882jsss.389 
)—Act nil of 1859, s. 179.- Defendant 
a a witness on commission. The commission 
rued to the Courtf The plaintiff in opening 
ciaimed the right to refer to the evidciipe 
. commission as part of the record of the suit, 
nt objected, contending tbat, if plaintiff read 
ist read it as his oivn evidence. Meld that the 
vvss entitled to refer to the evidence as part 
eeord. MxmrTcnnaih MuU v. Qnnga Vagi, 8 
Av., 102, followed. Kistabiki Dassee r. 
Lae Bose . I* D. E., 26 Calc., 691 


Mvidence taken 

•nee of other side.— 'That the evidence was 
1 the absence of the other side is not enough to 
le deposition of a witness taken on commission 


COMmiSSIOTr-cojitfaued, 

1, CIVIL CASES— wficLided. 
inadmissible. Bam Chand Mookeeiee v. Kaminee 
Dabia 10 W. E.,.236 

26. A Court may le- 

gally refuse to hear read in evidence the deposition of 
a defendant taken by commission where there is no 
evidence to prove that the defendant was from sickness 
unable to attend personally at the time of the trial, 
and the Court declines to dispense with the proof of 
such circumstance. Peithee Beedebh: Pal Seee- 
CHENDEM MaeI SeLTAN V . HaBA DuEN ShOME 

* [22'W;B„331 

27. V o 0 n me n t s 

attached to return of commission. — Documents 
attached to the return of a commission, and identified 
with the documents referred to in the evidence, may 
be read at the hearing of the suit in which the com- 
mission issued, unless they have been objected- to on 
being tendered in evidence before the commissioner. 
Objections to the admissibility of such documents 
cannot be taken at the hearing of the suit. 
Steethees 1). Wheelee . 6 C, Xi. K., 108 

2. CBIMIMAL CASES, 

28. Evidence of Government 

servant ordered on service taken by com- 
mission previously to departure— Ariy/i 
Courts’ Criminal Procedure Act (M of 1875) j s, 78. 
— Where a Government servant who had executed liis 
tecognkance to appear and give evidence for the pro- 
secution at a criminal trial to take place in the High 
Court of Bombay was subsequently ordered to a 
distant station on the public service, and could not, 
with due regard to the public inteivst, return to 
Bombay in time for the-tiial, — Meld, on tho applica- 
tion of Govei-nment, that his evidence might bo taken 
by commission before his depai-ture from Bombay 
under the provisions of s. 76 of the High Courts’ 
Criminal Procedure Act (X of 1875). Bmpeess v. 
Bal Gaheadhas Tilae . I. B. B., 6 Bom., 285 

29 . Ground for refusing com- 

mission — Prejudicing prisoner — Migh Courts’ Cri- 
minal Procedure Act of 1875), s. 76. — The 
High Court refused to issue a commission in a cri- 
minal case on the ground that such a course would bo 
unsatisfactory and dangerous to the interests of the 
prisoner. Empeess v. Coehsell 

[X. Xi. B., 8 Calc., 896 

30 . Pardanasliin woman — Ma:- 

aminaiion Ig commission — Personal appearance 
in Court — Criminal Procedure Code f Act M of 
1872), s. 330.— Semhle— That iu criminal cases parda- . 
nashin women are not of right e.xempted from personal 
attendance at Court. Also that the word “mcou- 
venience” in s. 330 of the Criminal Procedure Code 
(Act X of 1873) empowers the Courts to allow examina- 
tion by commission iu criminal cases wherd a witness, 
according to the manners and customs of the country, 
ought not to appear in public. The complainant in a 
case of defamation, alleging that she was a parda- 
nashin, applied to be e.xamined by commissibn. Meld 
that the fact that she was a complainant, and not 
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COMMISSION— «on<inil«(f. 

2. ClilJIlNAL CASES— ce»<«nued. 
ni<F <) TTifttcTially altered licr posiUoa U 


COMMISS ION— (j n/« n 

2. CRIMINAL CASES— eonfiBwrf, 


vtnience. IK ina UATisa os mi sexmoM op 
FAB is-TTB-visaA. . . , I. li. B.. 6 AIL . 82 


31. ■■ — — I ■ ■ — - CpimtMl Awe* 



S2. - ^ - ■ ' £«4intrM{i«n o/ 

parda’ittu^ta iaJjf—Cod« of Criimnul 
CimSJ, M. 6, 7,60$. 604,606, 606, a»i 507— 

srniT»»i‘Pfi/«. Zhitotr of— It k duolitfal If a 


tii* pofitbs, cauld he arraoge for ibvir crou>«xauiuuf 
tio&. Se/d that on three giuundi the Sruioni Judge 
«ae not Juiti&cd Sn ietuisg a commiieioa under c. C03 
of the CriiDUtal Procedure Code. Qussn.Eupssbs 
e.BtJBU . . L L. B.> e AIL. 224 

34. ' Application by prisoner for 

conunission toplaceout of the junsdiotton.— 
T>.A>s..«*tv to th« trial at the 8ettiou»,thopriaoncr had 



[L Ifc B., 5 Bom.. 338 



S3. arotinda for erontiog com- 

mlsalon— J»ro»rr«ie»f«— Nxpreje.— At the tml 
of a prrvin fnr an nilcace under e. dll, Fatal Cede, 
Uio Court of Sruion, under e. 33 of the Kndeaco 
Act, used agaiiut the accuecd the cTidcxtce of the 
ovrnCT cf the property la retpect of ahlch the accuaed 


coqurry hefure bun caonot be need in evidence at the 
trial before the High Court under a 107 of the 
Cmniual Procedure Code. JJtld, further, that on 
tho facts before the High Court it uras aleo inadnni- 
Mble under a 33 of tho Eiidmce Act QrxsA.Ev. 
rsiss V. Jacou . . 1. 1.. B., 10 Calc., 113 

86. Evidence token on coinmia- 

sioD, Admissibility of, in ovideaco— £rt- 
deace f/ of 1S73J, i. S3—£isil and eppoh- 
imntig to erott-fiamine—CrtonMal Proftdnrt Cod* 
CA. XL, tt, SOS and SOT—Iuitrra- 
galontt, En'deace lalen ly.— Di]wlIoDi taheu 
on commiauoa in criminal caK*. ahhougb inad- 
i&)3blhlc under Ch. XL of the Crinuial Frucedare 
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COMMlSSlO'H-concIudcd. 

2. CHBIINAL CASES-coiic/ttdcd. 

Codo (Aol X of 18S2), may bo lulmittcd uiidor s. 33 
of tlio idoiU’O Act (1 of 1872) if tlio rcquircmciitti of 
the proviBO to that Hcelion hivve been complied v.-ith. 
The woida “o])pi)rtuuity to ci-osii-cxamiim " in the 
proviso to 8. 33 do not imply tliat tlio actual 
jirtsi'aci) of tlio crt-sa-examiiiiii^ party or his agent 
before the tribunal talting the evidence is necessary. 
To niako evidence iidmissible against an ucciiscd 
person under s. 33 of the Kvidenco Act, the fact that 
he had full opix'rtunity of cross-exniniiiatinn, if not 
admitted, Inust bo proved. Q Hern’— Whether the op- 
portunity to administer crosa-intcrrojjatories under 
a couuuission is an “opportunity to cross-examine" 
within the meaning of the proviso to «. 33 of the Kvi- 
denee Act so ns to r<.ndcr the evidence taken on inter- 
rogatories adnuBsible. ‘ QuEES-Eiii*nnsa c. 
cUeVNDii.v Govind Ilnnaiiii 

[I. L. E,, 10 Bom., 740 

COMMISSION AGENT. 

See CosTa.\cT — CoXarnccTio:t oi' Cok- 
XUACId, 

[I. li. E., 13 Bom., 470 

See PnisciP-tl a>'d AQr..NT~CoMWj3Siox 
AG1SST3 . I, li, E., 10 Mad., 238 
[X B. E,, 17 Bom., 520 

COMMISSION SALE. 

Goods vomaining witli Insolvent 

on— 

Sec IN 80 I.VEKCT- Onsra A^•n DnrosmoN. 

[I. L. E., 3 Calc., 68 

COMMISSIONEE. 

^ Award of— 

See Nawaii Nazim’s Duuts act. 

• [I. L. K., 19 Calc., 684, 742 
Dismissal of suit for non-pay- 
ment of foe of— 

Sea llr.s Judicata— Jvsgmexts oh Phe- 
I.IMIHABV Porsis. 

[I. L. E., 13 Mad., 510 

Fee of— 

See Commission— Civil, Cases. 

[I. L. K., 15 Bom., 200 

- — for partition. Appointment of— 

See Paktition— jDiiisDiCTiOH or CTvie 
C oDKT IN Suits keseecxing Paetition. 

[L L, E„ 23 Calc., 870 

in Insolvency. 

See Insolvent Act, a. 51. 

[I.L. E., 13 Mad., 150 
I. L. B., 20 Calc,, 973 

4 C. W, N., 32 

See Insolvent Act, s. 73. 

fl B. L. E., O. O., 180 
3 B. L, E., Ap., 14 

5 B. L. E., 179 
15 B. L. B., Ap„ 10 

9 Bom., 319 


COMMISSIONEE-conriarfed. 

— Lion of, for fees— A«c» of com- 

missioners on return for /eci.— Certain cominis- 
eiouers, who hud acted under a commisaion of parti- 
tioii, refused to give up the return tlioy had made 
until tlioy were paid their fees. On application to 
the Court, they were ordered to scud in the retuni. 
diold ^ that commissioners, under a commission of 
liartition, have no lien on their return thereunder for 
them fees, Hajmoueenev Daebe », Muddoosoo- 
: munDeit . . . Bourke, O. C„ 24 

■ Power of— 

See VrsLAGE CnoivrtDAES Act, ss. 48 
AND G-l . XL. E., 21 Cale., 823 

Eoforenco to— 

See Local Investigation, 

[I. L, E,, 16 Mad., 360 

Suit by, for bis costs. 

See lUaux or Suit- Costs, 

[X L, E., 4 Mad., 399 

under Bengal Act VI of 1870. 

See Village Ciiowkidabs’ Act, ss. 68, Gl. 

[X L. B-, U Calc,, 632 

COMMISSIONEE FOE TAKING AC- 
COUNTS. 

See Cases undeb Pbaotiob— Civil Cases 

— COMMISSIONEE TOE TAEINa ACCOUNTS. 

X : Dismissal of suit on failure 

to pay foe — Citil Frocedure Code, 1877, s, 394 — 
Itemuneraiion of commissioner. — The Code of Civil 
Procedure does not authorize the dismissal of a suit 
on refusal or failnro of a party to deposit the 
amount ordered by tbo Court as remuneration to a 
coimniseiouer appointed under s. 39-1 to examine ac- 
counts, The remuneration of a commissioner ap- 
pointed by tbo Court to c-xamine accounts should, as 
a rule, bo a definite amount, and not at a monthly 
allowance, B AGAVA Cmaeiae v. Vkdanta Chaelvk 
[I. L. E., 3 Mad., 259 

2. Enquiry into correctness of 

report— Cieil Procedure Code, 1859, s. 181 — 
Poirer of High Court to examine accounts — Act 
XXIII of 1861, s. 37. — An error in the principle on 
which an account is taken is not the only ground on 
which a Court should enquire into the cometness of 
a repirt of a commissiouer appointed under s, 181 of 
the Code of Civil Procediu-e. It is competent to an 
Appellate Court, under the powers confen'cd by 
s. 37 of Act XXIII of 1861, to examine the accounts, 
oven if no exception has been taken to them in the 
Court appointing the commissioner. Madras rulings 
dissented from. Ahmed valad Nashubhai n. 
Kuasaji valad Kaeimbhai 6 Bom., A. C., 149 

3. Power of Higb Court to 

deal with eommissioner’s report— Cteif 
Procedure Code, 1859, s. 181. — "Where a commis- 
sioner appointed under s. 181 of Act VIII of 1859 to- 
investigate the state of accounts between a debtor 
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COMMISSIONEB FOE TAKINa AC. 

COnifTS— «0Rt>nu«^. 

ftnd creditor made hla report on wlilcE the jndg. 
mcnt appealed agaiDst «a« foanded, the High Coturt 
on regular appeal refused to take a fresh account. 

SABAfir VEBSiiSESAir V. ^AXII ISTABIIXTA 

CLl£ad.,l 

4:. ; Ohjeclioit aof takra 

I'a Covrl teloio-^Efror in iakttij aeeonnt.— The 
Appellate Court Viull not enter into the details of 
the account of a comiuisaioiicr appointed under 
8. 181 of the OAe of Civil Procedure. A party 
caunot ho heard m the Appellate Court uptoi items 
to which he took no objection in the Court hc> 
low. Dut where thcro has been error m the prin. 
ciple njwn which such account has been taken, the 
Appellate Court will correct such error. It eaceptedto 
in the Court below. Vekeaia BbsdI «. VkhSA. 
tabauaita. CiunHAUAUiArrA «. Veveatasa. 
..1 Mad., 418 

5. Effect of commlflaioner'e re* 

port---Although a eonunissionor'a ropert should 
ua\o very great weight attached tu it, it is not ab- 
solutely binding. Vtnkala SeiJi v. Venlala 
Aatnoiyni 1 Mad., 418, dissented from. Kabeataia 
CUSIXAM sRA «. pQlESUBTTt PaFAITA 

(6 Mad.. 30 



au amecn, under s. ISl of Act Vlll of 18&9, to 
investigate the accounts. Such an iuicstigatim docs 
Uot iDClndo or allow the taUug the dopusitiuns of 
’Hitncsscs} and such depositions are not legally admii. 
sible as evidence in the case. CuAvp Hau r. ilsoeo 
QOBIHD Poss . . . . 10 W, By, 14 

8, Power of Court to deal with 

facts found by commisBloner— Cinf Froe*- 
tfure Code, IbSff, t. ISi—JleJirenee to tgamiai «rc- 
counts — In a suit for au account, it was ordered by 
consent of parties that the case should be n-friTud 
to a cvmmissiuucr to take accounts, who in takuig 
them was to decide upon all (jDCStious of fact. «he> 


Whether it would bo comiKtcnt to the Court 
to n>opca a question of account against a clear 
Hading uix>a a quesUoa of fact relating to the account. 


COMMISSIONEE FOE TAKENQ AC. 
COONTS— ^onciacied. 

and made by the conunisslonct under the evidence 
properly before him. WAt&orr r. Aqa SftiiBDza 
SUBBAZBS . . . la E., 1 L A., 340 

COM MIBSI ONEES OF BEVENITE AND 
CIECUIT. 

■ - The law relating to Commissioners of 

Bevenoe acd Circuit reviewed. Its bb pABBniT 
Kabatak SiKOa 

P B. L. E., A. C., 370 ; a C., 12 W. E., 323 
COMMITMEINT. 

Irregularity 

Set CbUUKAL P&0CBECIH03. 

tI.I,.E.,nMad., 402 

* See CABBS USSEB hlAOISTBAIB, JCBISDIC. 
TIOK or— CoUMlTAIBKT TO SEsSIOEB 
Couar. 

See Cases irxoss HsnsioE — Caaiixtz 
Cases— CouAuruEATS. 

- Trial without— 

See SSftSIOEB Jopoe, Jp&ISOICItOE OF. 

Calc., 60 


appear to il sniHcirnl for a conviction within the 
knusoft.S3C. Qrs£E t. SoaUa SrKESB Hibvtab 
{10 W.B., Cr,25 

2. — - . ZheeretioH <if Set* 

s.oas Jadys io commit ditekoryrd p(r<os.~-A b(a> 


C^wDuer . . .' 3 W. E., Cn, 44 


diattly afterwards, on the riprcscutatiuo of tlic prose* 
entur timt ho aisliL-d to witlidmw fnjm (lie proM* 


Evbbess tv ^JAAOsiu . . L Ifc E., 4 Aik, 160 f 

4. Commltmeat after order of 

dlacbargo— Cnoii'Mf Prufedert Code, IS'3, e, 197. 
_A hSaglAretc, after cxamiclug four witiusscs for 
the proscculioQ. discharged the accused uU'icr s. ipj, 
Ciijunal I'nicedore Code, 1873. .''nW.jdcnt/y 
ea btcoming aaaro tlia( there was a Hfth witness 
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COMMITMENT— coHG'inifrf. 

in'ftjciit, lh« Jlngistratu mucclltd hiu oviler o£ dis- 
clitu-t't;, took fuithei" cvidcuct', and coimuUtt;d the 
nccused for trial to the Court of Sriisiou. Hold, on 
subiuissioti of tlio c.'u'L' with refcronce to Exjiiauatiou 1 
of 8. 197, Act X of 1872, that the conimitinuut waa 
good, AN0,vi-ii0U3 . . 7 Mad, Ap., 40 

5 . Commitmont made without 

ju-vladiction, — Wlurc a Jlagiatrute without juris- 
tliciiou coinmits an accused jicrijou to thu Scaaioiia 
Court, aiioli comiuituiciit is void, aii<l no reference to 
the High Court is ucctawiry to have it set aside. It; 
mi; itATOui OF EMfilEaa r. Auu Jiurai,K 

[U C, L. E,, 56 

Sec, luiwcvcr, s. 632 of Iho Cviuiinal Procedure 
Code, 1SS2. 

0 , niogal commitmont— Cn’im- 

Util J’roccilure Code, 1S7S, 3 , 107 — Poiccr to qmsh 
commi latent, — Where the uceubcd Could not he fouiul 
ttud tile witnesses were exainiucd in his absence uiuicr 
s. 3a7, Criminal Procedure Code, 1872, and he was 
on arrest cuuuuittcd luid juit on his trial without any 
rc-examiuation of the witnesses and ideaded not 
guilty,— i/e/(i that, liaviiig been committed and hav- 
ing ])!eadcd to the clmrgo, tiie coimaitmcut could uot 
bo quashed. Ihrcitiias r. SAOAiiumt 

[12 C. I,, E, 120 

7. Criminal JProcc- 

dure Code, 1SS3, 3 , 215 — Defect In luitf.— Where a 
licrson was committed oil a cliargo of using certain I 
evidence known to he false, — Held that the fcict that I 
there was uot any evidence to connect such person ! 
witli tlie use of such false evidence was defect iii I 
law sullieicnt to justify the quashing of tlio commit- ! 
meut. Emfuess u. Eauoiaii Das I 

[L L, E, 8 AH., 98 | 

8, 1 Order for farther 

enijuirj/ and commitment passed simultancousli /. — 
Where the order of the Sessions Judge amounted to 
simultaneously directing further enquiry into the 
alleged tffence and to ordering coimnitmout of the 
accused, — Held that the commitment was premature 
and illegal, and must be set aside. AnrAK SiKQ c. 
QUEEN-Ein’jiEss . I. L. E„ 13 Colo., 121 

Power of the Court of Ses- 
sion to commit a discharged person for trial 
without the intervention of a Magistrate 
— Criminal Drocedare Code, ss, 193, 436, and 537 . — 
In cases c.tclusively triable by the Court of Session, 
s. 430 of the Code of Criminal Procedure (Act X of 
1882) empowers the Court of Session or District 
hlagistrato to order a discharged porsou to be commit- 
ted for trial by such Court. There is nothing in that 
section to sllw that, when such order is made, the com- 
mitment thenam'^n must ucecssarily bo made by the 
Magistrate wlt^ias discharged him, whilst the first 
proviso to It showktlmt it may he made by the Court 
of Session or by thoTliatrict Magistrate, according as 
the power under that se'Cliou happens to be exercised by 
one or the other. Meaning of the expression “ a Court 
of competent jurisdiction” in s. 537 of the Criminal 
Procedure Code (X of 1882) eousidered. A Court of 


COMMITMUNT-concludcd. 

fJesAun may try a prisoner so committed and charged 
by itself, QoEEK-EiU>iiE38 r. Kttisns.vuiUT 

tI.E.E.,10 Bom., 319 

10. — Appellate Court, Powers of, 

aa to commitmont— Criiaiant Procedure Code, 
S3. 423, 436, 439. — ^'llie Appellate Court referred to 
in a. .li!3 of the Criminal Procedure Code can, in au 
a]ipeal from a conviction, only order an accused person 
U) be conmiitted for trial when it considers that the 
accused is^ triable exclusively by the Court of Session. 
The mcauiiig of the words in s, 423 (i) of tho Crimi- 
nal Pix'ceduro Code, “or order him to bo tried by a 
Court of competent jurisdiction subordinate to such 
Apjiellatu Court, or committed for trial,” is as follows : 
If on au appeal from a conviction tho Appellate Court 
finds that the accuscxl person, who was triable only by 
a Jfagistratcof tho first class or by a Court of Session, 
Iws, by an oversight or under a misapprehension, been 
tried, convicted, and sentenced by a iMngistrato of the 
second class, the Appellate Court may in that case 
reverse the finding and sentence, and order tho 
accused to be re-tried by a Magistrate of the first class 
or by tho Court of Session ; and, in like manner, 
when tiie appellant, who was triable solely by tho 
Court of Scssiim, has been tried, convicted, and sen- 
tenced by a Magistrato of tho first class, the Sessions 
Judge, in dbposiug of tho appeal, is empowered 
to reverse tho finding and scutcncc, and to order tlmt 
tho accused be committed for trial. QUEES-EitFRESS 
f. SCKUA . . . I. L. B., 8 AU., 14 

11. • — — Criminal Proce- 

dure Code, 33. 423, 439 — Sessiotts Judge, Poieers of, 
as a Court of Appeal. — It is competent to a Sessions 
.1 udge acting as a Court of Appesvi under s. 423 of the 
Code of Criminal Procedure, 1882, having reversed 
tho finding and sentence, to ordur tho appellant to be 
committed for trial to tho Court of Session. Queen- 
Dmpress v. Sukha, I. L.Ji.,8 Alt., 14, ifissoutedfrom. 
Quees-Euwiess V. Maula Baksh 

[I. L. E., 16 AH, 205 

See Quben-Eufeess r. Jahaoteea 

[I. Ii. E, 23 Calc., 875 
and Satis Cuakdea Das Bose r. Quben-Emfeess 
[1. 1.. E, 27 Calc., 172 
4 C. W. N., 166 

12. Criminal Proce- 

dure CodeClS82),s. 423 — Poteer of Appellate Court 
— Commitment to the Court of Session — Offences 
triaile exclusivelg by the Court of Session. — S. 423 
of tho Criminal Procedure Code is not limited to cases 
triable exclusively by the Court of Session. An Ap- 
pellate Court has under that section the power to order 
an accused person to be committed for trial by the 
Court of Session in cases which are not exclusively 
triable by tho Court of Session. Queen-Hmpress v. 
Sukha, I. D. X., S All., 14, dissented from. Queen- 
Hmpress v. Abdul Mahiman, I. L. 11., 16 Pom., 580, 
followed. Misbi Lae n. LAcnsa Nabain Bajpie 

[I. L. E., 23 Cola, 350 

COMMON, EIGHTS OP— 

See Ehoeisii Law. 

[I. L. E, 14 Bom., 213 
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COMMON, E.1GHTB O'ff—eoncludid. 

See In&udab . I. L. E., 3 Bota.» 14? 
See JtrmsbiciioM OP CiMi. Codbx— Bkhi 
AND Hbtekte Suits— Bombap. 

[L Im B.. 21 Boai., 634 

iSee LntiTATTOM Act, a. 2‘>. 

[Lli. a,14B0QL.213 
See Pastueaoe, Biont la 

[L li. B., 2 Bom.^ UO 
See IVastb Lauqs. 

cr. L, B., 19 AI1„ 172 

COMMON ASSEMBLY. 

Besponaibllity of membera of— 

See DAUAOEa— MbaSTTBS AVS ABaEBSXKNT 
07 Uamaoes— Tout. 

[3 B. L, E., B. C, 44 

,S<« CAEsa virsea Uhiaweux AsaBUBiz. 


COMMON OBJECT. 


See CnABoB— Fonu o* Coaboe— Stbcui. 
Cases— B ioTiso. 

n:, L. B., 21 Calc- 827. 055 
1. L. B..26 Calo.. 630 

ao.w.N-o’ 


See Cbabob to Jufit Spbcui Cases— 
KiotiNO . L L. 21 Calc- 956 
See CuABOB to iuat— S pecial Cases— 
Uelawtui AesBABtr. 

[4 0. W. N., 186 

See Cases vkubb Urlawiol Assbmblt . 


COMPANIES ACT (XIX OP 1867). 

See APTBAt— A cts— C oMPAPiES Act. 

1$S7 . • 6 Bom., A. C.. 185 

See Cases ckdbb CourAxr. 

See CoKTBACT Act, s 23. 

[3 Bom., O. C- 45. 169 


COMPANIES ACT (VI OF 1882) 

-~eon(iniied. 

See Cases dsdbb Compakt. 

See Costs— Special CigEs—CouPAMBa 
Act . . 1. L, E., 14 Calc- aiO 

See Maoistbaxe, Jcbibdictios op— SpE’ 
ciAL Acts — Couparies Act. 

VU Ij. K.. 20 Calc- 076 

' ' - — a. 4. 


See CoRTBACT—WAOEEnfO COSTBACT. 

[L Ii. B.. 22 Mad., 212 


a. 41. 


See PLAIKT— Fobm aot Costests op 
PLA nr— P laietipps. 

[1. L. E., 12 Calc., 41 


_ . ■■ 8. 130-afea»iv 0/ 

JufttduUon vf Ihetrtet J^idge a»d Sehardiaa/e 
Jtidgt^Utld that, with regard to a company the 
rcguterN) offlee c£ which vai at TduiwncTfv ‘Mho 


[L L. B., 17 AU^252 

8. 134. . 

See PBAcncB-CmL CiSBS— S tay o» 
Pboceediros . 1. L. B., IS Bom., 65 

8.144. 

Bee PlAlKT— A ubmuuemt op Plaist. 

tL li. E., 17 Alt, 202 

See PtAjRT— F orm arb Costeats op, 

PlAIRT - pLAUrriPPS 

IL I,, n., 17 AU- 292 
L li. B,, 18 AU.. 188 

as. 102 and 163. 

Bee Btissrcb— Cbiuiral Cabes— D pposi. 
TIORS . . L li. B- 16 AU- 88 

B. 109. 


COMPANIES ACT (X OF 1800). 

See Cases uksab Coupakt. 

88.98,100. 

See iHsoLYERT Act, 8. 47 

[8 Bom., O. C- U7 


See IssoLVBKT Act, 8. A*:. 

ri Ind. Jur- N. 8. 350, P62 
3 Ind. Jur- N. S- 17 

COMPANIES ACT (VI OP 1832). 

S« Appeal— Acts - CburASJEsAcT.lSSi 
(1. L. It- 18 AU- 216 
I. L. XL, 26 Calc- 944 
4 C, W. N., lOI 


See Ebtibw— P owift to Bstibw. 

IX li. E., 16 All- 63 

Application under — 

See Letisbs Patekt, Hiob Copbt, 
N..W. P- Cl. 10 . X L. B- 17 AIL, 438 

- ■' — a. XQQ--" Se-heantig,'’ ^eenxng of— 

Jppltcaiioa to iff aiide an tx-parie order.~^. ICO 
of the Indian Cciopouiet Act (VI of XSS2) do<« D(,t 
apply to on application lo kt uid« an ex-parf« 
order. The tcTm_‘'rc.h(siring”vn t. ICO of tlio Art 
means a rc-hcaring in the natare c( an appeal. 
Pabtatibuareas r. Isur abbas lAoirrAscAs 

(X la B., 10 Bom.. 208 

a. 214. 

See LiMllAnoR act. S. 12. 

[L li. E.. 18 AIL, 215 
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COMMITMENT — continued. 

proiicut) tlio Sragiatiiito cinoollcil his onkr of ilis- 
clmrgu, took furtlior oviilem;!.', iinil cominiUod the 
acoHNoil for trial to the Court of Siasiuu. Jlald, on 
Bubuiiasiou of the tivso with referonco to Esphiuatiou 1 
of 8. 197i Act X of 1873, that the eoiniiiitmenfc «'«« 
good. ANomriiouij . . 7 MacL, Ap., <10 

5 . Commltmont modo without 

jurisdiction,— Whiro a Jiaghtroto without juris- 
diction commits an accuscil jicrsou to the ScMtious 
Cotirt, such commitment is void, and no reference to 
till' High Court is necessary to have it .set aside. IK 
<rui; jurrsji or Eniuisas r. eUnt Ms-vuik 

fLl C. li. It, 65 

See, however, 8. 632 of the Crimiital I’roccduro 
Code, 1SS2. 

6. — Ulogal commitmont— Cn'wi- 

'.utl Procedure Code, liu'd, s. 107 — Poicer to qtuisk 
comiai/iijcat.— Where the accused could not tie found 
and the witncEses were examined in his ahsenco under 
8. 3e7, Crimiied Procedure Code, 1872, and he was 
on arrisl cuuuuilted and put on his trial without any 
re-examiuation of the witnesses and pleaded not 
guilty,— J7efd that, having been committed and liav- 
ing pleaded to the cluirge, the commitment could uot 
be quashed. Ein'Uiiss c. Saoamhuu 

[12 C. la a, 120 

7. Criminal Proce- 

dure Code, 1SS2, ». 215 — Defect in law. — IVTicro a 
person was committed ou a charge of using certain 
evidence known to bo false, — Held that the fact that 
there was not any evidence to connect such poi-son 
with the use of such false evidence was defect iu 
law sudieient to justify the quashing of the commit- 
meut, Esii'Bt’ss V. Nauotam Das 

P. Ii. R, 6 All., 98 

8. Order for further 

cn'iuiry and commitment passed simultaneously . — 
Where the order of the Sessions Judge .■imounted to 
simnltaucously directing further enquiry into tlio 
alleged lifenco and to orderiuij coimnitmuut of the 
accused,— Held that the comnntmeat was premature 
and illegal, aud must bo set aside. Advan SlHO v. 
QuEBK-EirwiEsa , I. L. E., 13 Calc., 121 

9. Power of the Court of Ses- 

sion to commit a discharged person for trial 
without the intervention of a Magistrate 
— Criminal Procedure Code, ss. 193, 436, and 537. — 
Iu cases exclusively triable by the Court of Session, 
a. 436 of the Code of Crimimil Prcccdurc (Act X of 
1882) empowers the Court of Session or District 
Magistrato to order a discharged person to be commit- 
ted for trial by such Com’t. There is uotlung iu that 
section to show that, wheu such order is made, the com- 
mitment thefeupou must necessarily be made by the 
Jlagistratc who has discharged him, whilst the first 
proviso to it shows that it may bo made by the Court 
of Session or by the District Magistrate, according as 
the power under that section happens to bo exercised by 
one or the other. Meaning of the expression “ a Court 
of competent jurisdiction” iu s. 537 of the Criminal 
Procedure Code (X of 1882) considered. A Court of 


COMMITMENT-coMclndcd. 

Session may try a prisoner bo committed and charged 
hy itself. Queek-EiU’Uess e. Kuisiimaehat 

[1. Ii. E., 10 Bom., 319 

lO, Appollato Court, Powers of. 

as to commitment— Crimimil Procedure Coda, 
ss. 423, 436, 430. — ^Tho Appellate Court referred to 
in M, •123 of tile Criminal Procedure Code can, in an 
appeal from a conviction, only order an accused person 
to be committed for trial W'licii it amsiders that the 
accused is triable exclusively by tlio Court of Session. 
The meaning of the words in s. 423 (i) of the Crimi- 
nal Pixceihiro Code, “or order him to he tried by a 
Court of competent jurisdiction sulxirdinato to such 
Appellate Court, or committed for trial,” is as follows : 
If oil an appeal from a cniivietioii the Appellate Court 
finds that the accuseil person, who was triable only by 
a Ifagistrute of tlio first class or by a Court of Session, 
Iris, iiy an oversight or under a misapprehension, been 
tried, convicted, and sentenced by a Magistrate of tho 
bocoiid class, tho Ajipollatc Court may in that case 
reverse tlie tindiiig and acntciico, aud order the 
aeciisiHl to be re-tried by a Magistrate of the first class 
or by the Court of Session j and, in like maiuicr, 
when the appellant, who was triable solely by the 
Court of Session, has been tried, convicted, and sen- 
tenced by a Magistrate of tho first class, the Sessions 
Judge, in disposing of the appeal, is empowered 
to reverse tho finding aud sentence, and to order that 
the accused bo committed for trial. Quees-Emebess 
f. SuKiLi . . , 1. 1,. E., 8 AU., 14 

11. Criminal Proce- 

dure Code, SS.423, 430 — Sessions Judge, Pamrs of, 
as a Court of Appeal, — It is competent to a Sessions 
Judge acting us a Court of Appeal under s. 423 of the 
Code of Crimimil Procedure, 1882, luu’ing reversed 
the finding ami sentence, to order the appeDant to be 
committed for trial to tho Court of Session. Queen- 
Empress v. Sukha. I. L. R., 8 All., 14, dissented from. 
Quees-Ehebess v. Maula Baksh 

[1. L. E., 15 AH, 205 
See Qubeb-Esiebess u. JAiiANin:.nA 

p. Ii. E,, 23 Calc., 975 
and Satis Ciunbba Das Bose r. Quebn-Empeess 
ri. Is. E., 27 Calc., 172 
4 C. W. N„ lee 

12. — — Criminal Proce- 

dure Code ( 1S82J, s. 423 — Poicer of Appellate Court- 
— Commitment to the Court of Session — Offences 
triable exclusively hy the Court of Session. — S. 423 
of the Criminal Procedure Code is uot limited to cases 
triable exclusively by tho Court of Session. An Ap- 
Iiellate Court has under that section the power to order 
an accused person to be committed for trial by the 
Court of Session in cases which are not exclusively 
triable by the Court of Session. Queen-Empress v. 
Sukha, I, L. R., 8 All., 14, dissented from. Queeii- 
Empress v. Abdul RaMman, I. L. R., 16 Rom., 580, 
followed. Misbi Dal n. Lacbju Eaeain Bajpie 

p. Xi. E., 23 Calc., 350 

COMMON, EIGHTS OF— 

See Eholish Law. 

[I. Ii. E., 14 Bom-, 213 
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COMMON, BIGHTS OP— cow/ad^d. 

See Ihaudab . I. 1j. B., 8 Bom., 147 
See JuBiSDicTioH o; Civil Coobt— Ukht 
AK i} Bevekbb Suits— Bo^hat. 

CL B B.. 21 Bom., 684 
See LiMiTiTlOH Act, b. 2'>. 

[L L, B., 14 Bom.. 213 
See Pastubaqb. lUoni to. 

[L 1j. B., 2 Bom., UO 
See Wastb Lasde. 

[L Zi. B.. 18 AU.. 172 


C£\MMON ABSElEECLy, 

BeBpoDsibtbty of membors of— 

See Dauaoes— UBA sras Aim Assebakbnt 
og Dauagbs— Tobt. 

(3 B. L. B., P. C.. 44 
See Cases rvuea Uklawthl Asebhblt. 


COMMON OBJECT. 

See Chabob— P oBU of CnABOB— S pecial 
CABja— Riotisg. 

[L L. B.. 21 CalQ., 837, «S5 
I. li. B., 26 Calc., 630 
3 0. W. N.,005 


See Cbaqok to JuBt SrECui Casbs— 
Itiottso I. L. B., 21 C&lo., 866 
See CuABGB TO .Ttr&T— SpECUL Casbs— 
USlAVITItL ASSBUSLT. 

C4 O. W, N., 196 

See Casbs umBB Ukla^ul Asssmt. 


COMPANIES ACT (XIX OP 1857). 

See ABrsAL— A cts— C ouTAKiBs Act. 

1S57 6 Bom., A. C., 186 

See Casbs xikdeb Coutakt. 

See CovTBACT Act, s 23. 

[3 Bom., O. C., 46. 169 


COMPANIES ACT (X OP 1860). 
See Cases ukiieb Cokfaky. 


See IssoLVEBi Act, b. 47 

18 Bom., O. C., 117 


8.173. 


See iNsou ENT Act, a. I*:. 

Ql InA Jur., N. S. 360, ?63 
2 InA Jup., N. 8., 17 


COMPANIES ACT (VI OP 1882). 

.iPTBAi—Acra - (^UPiyirs Acr.lSfiJ. 

[I. L. R, 18 AO, 215 
L Ii. R. 26 Calc., 944 
4 C3. W. K., 101 


COMPANIES ACT {VI OP 1B82) 
—eonitHved 

See Cases ukdeb Compakt 
See Costs— Special Cases— C onPAiriEa 
Act . . 1. L. B., 14 Calc., 219 

See Maoistbatb, Jubisdictiok op— Spe. 
CiAL Acts — C kiUTAKiEs Act. 

[L L. R, 20 Calo., 676 

— B. 4. 

See CosiBACT— W aobbiso Conthact. 

[L L. R, 22 MaA, 212 

8.41. 

See PlATST— P oBJf UTD CoSTSKTS Of 
PlAISI— P lADlIITyg, 

[L L. R, 13 Calo, 41 
Court 


■ - “• ISO— of •' Court ” — 

Jur,td,ci,^ of Diitrvt Jud^e and Sulordxaaie 
Judge.— Utld tbst, with regard to a company the 
rcgtfteTCd offlee of which was at Mnsuncrer “tlio 


IL li. B.', 17'AU., 252 

B. 134. . 

See Pbacticb— C im Cases— Stat oi 
Pbocbbdibos . I. L. R, 18 Bom., 65 
' B.14A 


See Puot-Ambtoubht o» Plaikt. 

tl, R R, 17 All., 292 
See Plaijit— Fobji ars CoiresitTa 
PLAJBT— PlAlSTIPFS. 

II. L. B, 17 AU.. 293 
I. L. R, 18 AU., 193 


- 88. 162 and 163. 


See Etjpxscb— Cbiuikal Cases— Detosi- 

TI0S8 . . 1. L. R, 16 AIL, 65» 


- Application onder^ 


See LsnEBs Paiest, 

N.-W. P, ct. 10. L L. B. li A— . 


B. lQQ~^Se-lear>ef“ 

Jppltraiiou to tel aeide e» ac 

of the Indiait (Jornpawfi Act 0^1 

apply to on ipphatavi n* tet • 

onlcr. The term ^ V'.**" 

means a rc-hearm^ b Ac 

PA8TAI1SZA^EAB C. 
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COMPANIES ACT (VI OP 1882) 

— concluded. 

Ordoi' uiidor — 

See Covin' i'tti Act, sen. II. aut. 11. 

K.,17 All., 238 

Procoediug undor— 

See LiiijT.raon Act, aut. 3C. 

[I. Ii. R, 18 All.. 12 
I. L. E., 10 Mad., MO 

B. 216. 

Sfc B.v:;Ki;ua . L L. B., 10 All., 83 


COMPANY. 


Col. 


1. Poiijr.VTion AKw Ukcistuatiov . . 13S3 

U. AUTICLKS 01' Afi-SOCUTION A.’ID I.LUJI' 

I.ITV 01' SlIAUKllOl.IIKKd . . . 1393 

3. lUoiiTo OP Sir.uinuoLuinia . . 1101 

4. Tn.^nsyiiii OP SuAuns akd Kiouts op 

TiiA>’di’iaiui;3 .... 1103 

6. ^iKETlKOd AND VOTIXa . . . 1105 

0. Powciia, Dctu:3, aot Llvuilitihs op 

Dtuncroua HOC 

7 . 1-120 

(ii) GKKi;n.vi. Cases . . . 1126 

(A) Duties ACT Po WEB SOP LiQoi- 

DAT0113 .... 1435 
(o) Costs and CtAnrs on Assets . 1433 
(d) LUDIIATT op Ol'PlCEBB . . 1411 


See iKJeNCTioN— SPECI.U. Cases - Pcbeio 
O l’PlClUlS AVTl'U Statutoba' Powebs. 

[L L. E,, 6 Bom., 266 

See Lien . . L L. H., 13 Bom., 314 

Sea LnilTATIOX ACT, 1377, ABT. 120. 

[I. L. E., 10 Bom., 483 

See Cases ccter K.uewav Compant'. 

— Manager of— 

See Possession, Obdeb op Ckijiin.vl 
C ounx AS to — P. unTiJS to Pboceed- 
iNGS . . I. L. E., 21 Calc., 915 

— Principal OfScor of— 

See Plaint — Yebipioation and Sio- 
NATDBB . . L Ia K,, 21 Calc., 60 

[L. E.; 20 L A., 139 
L L. E., 16. AU,, 420 

See ■\Vbiiten Stateiient. 

[I. L. E,. 22 Calc., 208 

— Suit by — 

f!ee Plaint — Form and Contents op 
Plaint— Plaintipps. 

P. L. E., 12 Calc., 41 
I. li. E., 17 All.. 292 
L L. E., 18 All,, 198 
I. L, E„ 20 AIL, 167 


COMPANY— c</H/in«cd. 

Suit against — 

See Plaint— P oRAt and Contents op 
Plaint — Depe.vdants. 


[8 W. E,, 45 
2 B. I*. E,, S, N., 6 ; 10 W. R, 366 
16 W. R, 634 
I, Ii. R, 21 AU„ 340 


Winding up — 

See Atxaciiairnt — ATTA cmrENT beporr 
J ITDOJIRNT . L Ii. E., 21 Bom., 273 

See Practice— Civil Cases— .Stav op 
Proceedings I, R E., 18 Bom,, 65 

See Transfer op Civil Case— General 
Cases . , I, lu R, 9 AIL, 180 

Transfer by old, to now — 

See Staaip Act, 1879, son, I, art. 21. 

[L L, R, 20 Bom., 432 

1. PORALITION AKD REGISTEATION. 

L Association of artisans for 

acquiBition of gain — Jle^istcation of Associ- 
ation. — An ussociatiou of arti/Aus for tfio purjioso 
of cnLanciug tho price of their work by bringing all 
the buBuicss of tlic tmdo bito one shop and mviding 
the prices of the work done amongst tbo members 
according to tbeir skill is an assocbition that has for 
its object tbo acquisition of gain, and if consistbig 
of more than twenty persons must bo registered. 
Bhikaoi Sabaji c. Bapu Said 

p. Ii. R, 1 Bom., 550 

2. Evidenco of registration— 

^Evidence of registration of shareholders . — ^Tbo 
register of sliareboldcrs rcquu-cd by s. 14 of Act 
XIX of 1857 may consist of particulars entered in 
dlfTerent books, wbieb taken together substantially 
contain all tbo information which the Act requires. 
If there be a substantial compliance irith tbo requisi- 
tions of tbo Act, the register is not invalidated by 
rcjison of slight deviations from its directions or by 
uuimportaut omissions or defects in particulars of 
infonnation specified in s. 14." If tiio certificate of 
registration bo not forthcoming, the fact of mcorpora- 
tion irniy be proved aliumle. In re Alliance 
Financial Corporation, Blanbv's case / 

[3 Bom., O. C., 108/ 

3 , Suit to recover debts arising; 

from transaction before registration — Co«)4 
pani/ not authorized to sue Jy officers — Act AT of 
1S66. — A society, which came uito existence after 
Act X of 1866, but was not registered until some 
time .afteru-ards, under the provisions of that Act, 
sued by some of its officers to recover debts arising 
out of transactions entered into before registration. 
Eeld that such society could not recover in the suits 
in then' present form, as it was not, before registra- . 
tion, an association authorized to sue in the name of 
an officer. Sennat Poobasay Hectc- Janonoo- 
KOOLA Nidri r, Thayab Arral . 8 Mad., 183 
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COMPAUX —eoHlinwd. 

1. FORMATION AND BEQISTRATION 

— -con/ »t !<«(/• 


COMPANY—coniiuuei. 

1. FORMATION AND REGISTRATION 

— cenii'suft/. 


tho mcmonnduia and artUIca of aaaociatlon wtiii the 
ucccssar; Etamp-fccii and did ererytUng that wae 


vne aching to ahiw that inch rcacrvo wai larger 
thau sound pnncipiei of nianagcmcnt repaired. The 
rales prtmdul for abatcincntsof sobscriiitiousaccrrd* 
u)g (o a graduated walo. which might Le granted 
or withheld from year to year by ths dweetors 
aceordiDg to their opinion as to the cunditinn of 
the fund. A tobscriber to the fund wu under no 
oUigatiou to eoutinuo his subicriptiou. but might 
atop it at pltMnrc. subicct in certam contbgniciea to 
forfititttta of U» heneht of \vaat payments. Vinca 
Were alto proMdcdfir unpanctunUty la payments of 
subtcriplious. It was contended that tbo subicnberi 
formed an atsotialion wlucli required rvgistratija 
under s 4 of the Indian Companies Aeti inatmneb at 


e inscquejitly the company must be taVe-n to bare 


carrying on buiinras that lias for its object the ac. 
quisitioD of gain by the ccmpany> atsockti -n, or 
partnerebdp. or by the individual nnmhera tiicrof, 
witbin the nieanuig of a 4 of tbo Indian Cumjnniea 
Act Where Uic substantial pnrpoie of an ast'viation 
is not to carry on a bnnncsi for gam, tiic fact that 
gain may acerno incidrntaily or may arise from 
merely subsidiary prov Isions doia not make registra* 
lion Qcccuary. KoaaL c M'aitn'Eit 

iL L. B., 17 Cole, 760 


Wssi UorETOWN Tna Cosipast 

All., 349 

6, Registration of ossoQlation 

-Cotnpaniei Jef f ITqf s.4— « 

"•ilulaal Auvraact S(xitly. — In 1870 a fniiil was 


Hicidcn^ or condueivetothe attainment of thfi above 
objects. Dy the nUa of the said fund, which uas 
net registered under the Indiau C.mpanits Act (X of 
18GG). it was provided that tlie mnnbeTt should Jiay 
anhsOTptiuus at the rats of lU-S'O per sliarr i>vr 
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COMPANY — continued. 

1. porjMation and registration 

— contintied. 

mensem for seven years from tbe date of admission, 
and tiiat at tire end of tlie seven years R250 should 
be paid in full discharge of each share. It was fur- 
ther provided that subscribers should be entitled to 
borrow money from the said fund at interest, that a 
reserve fund be formed and distributed once every 
five years to the subscribers, and that surplus collec- 
tions be distributed among the subscribers annually. 
In 1868, defendants’ father boiTowed money on mort- 
gage from the fund in accordance with the rules, and 
the amount w’as admittedly due at the time of suit. 
The fund was wound up under an order of the High 
Court, dated 16th September 1877, during the life- 
time of defendants’ father, who, however, took no 
active part in those proceedings. It further appeared 
that on the execution of the mortgage, the defendants’ 
father (the mortgagor) took a lease from the mort- 
gagees of the houses mortgaged, and retained posses- 
sion of them as tenant. Held that the association 
had for its object the acquisition of gain, and that, as 
the association consisted of more than twenty members 
and was not registered, its formation was forbidden 
by the Indian Companies Act (X of 1866), s. 4, that 
the mortgage suit ; having for its object the carrying 
cut of the illegal purpose of the association, was an 
illegal tr.ausaction j and that the suit must fail. 
Held, further, that the defendants were not estopped 
from setting up the plea of illegality either by the 
order of 1877 or by reason of them predecessor in title 
having attorned to the fund. Madeas Hikdit 
MtttuaIi Bbnepit Pbehaneite Pund 1). Raqava 
Chetti . . , I. L. E., 19 Mad., 200 

7 . Illegal association— 

Act (VI of 1882J, s. 4 — Business carried on by 
unregistered association for the purpose of gain — 
Bight of suit . — Persons more than twenty in number 
paid" each a certain sum monthly to a stakeholder. 
The sum total of the subscriptions was then paid over 
as a loan free of interest to one of the subscribers 
chosen by casting lots, and ho was thereupon required 
to execute a bond with a surety obliging him to 
continue his monthly subscriptions to the end of the 
period for which the arrangement was agreed to hold 
good — that period being as many months as there 
were subscribers. The bonds in question were exe- 
cuted in favour of the stakeholder and the subscribers. 
The business was not registered. A suit was brought 
ou oue of such bonds to recover the amount payable 
for subscription on account of the period subsequent 
to its execution. Held that the obligees carried on 
business which had for its object the acquisition of 
gain within the meaning of Comi>anies Act, 1882, 
s. 4, and accordingly conrtituted an illegal asscciation, 
and that the suit was not maintainable. Bakasami 
Bhagavathae i\ Nagbndeayyait 

[I. L. E., 19 Mad., 31 

8. ■ tTuregistered association for 

gain — Companies Act (VI of 1882), s. 4 — Illegal 
contract — Lottery company. — The prize winners in 
a lottery in which more than twenty persons took 
tickets covenanted with the promoters of the lottery 
to continue their subscriptions in respect of the 


COMPANY — continued. 

1. FORMATION AND REGISTRATION 

— concluded. 

successful ticket for two more years in accordance with 
the ai-raugement under which the lottery was estab- 
lished. The money not having been paid, the pro- 
moters brought a suit oh the covenant. Held that' 
there was no association of twenty persons for the 
purpose of gain or at' all, and consequently that the 
plaintiffs were not precluded from suing for want 
of registration under the Companies Act, s. 4. Pan- 
CHENA Manchit- Natab 1). Gabikhaee Eejia- 
EANCHATH PABJIANABHAN NatAE 

[I. L. R. 20 Mad., 68 

2. ARTICLES OP ASSOCIATION AND LIABI- 
LITY OP SHAREHOLDERS. 

9. Objections outside scope of 

articles of association— CompAznex Act, X of 
1866, ss. 16 and 208.-8. 16 of Act X of 1866 does 
not refer to obligations contracted with a company in 
accordance with the purpose of its fonnation other 
than those directly implied by the articles of associa- 
tion. S. 208 of the Act 1ms no application to com- 
panies formed, 1 ut not registered after the AeJ; came 
into force. PimSEWAiKtrir Rmron Janosacaka 
NroHi V, Nabavana Achabby . 8 Mad., 198 

10. Articles of association. Vari- 

ation in — Liability of shareholders. — Whore a 
danse in the articles of association provided that the 
existing shareholders for the time being should have 
the option of taking and subscribing for the shares in 
the additional capital, rateably and in proportion to 
their respective shares in the existing capital of the 
company, — Held that the clause being imperative, 
and not merely directory, a deviation from it could 
not be made, unless with the assent of every share- 
holder. Easxeeb Pinahcial Associatioit V. Pes- 
TANJi Ctosetji . . .3 Bom., O. C., 9 

11. Material variance between 

prospectus and memorandum of associa- 
tion — Illegal powers — Shareholders. — Distinction 
pointed out between the case of a person who agrees 
to take shares in a projected company upon the faith 
of a prospectus, and one who does so upon the faith 
of a document purporting to be the proposed memo- 
randum of asscciation of such a company. The de- 
fendant, on being shown a document purporting to 
be the memorandum of association of a projected 
company, signed his name to it as having taken four 
shares. This document was not registered as, the 
memorandum of association of the company, but 
another was, which differed from it in omitting, in its 
4th clause, the word yearly before the word profits, 
on which the company were to pay a certain com- 
mission to the secretaries, agents, and treasurers, 
and in adding to its 6th clause a provision empower- 
ing the company by special resolution in general 
meeting to subdivide the shares. Held that the first 
Was not, hut the second was, a material variance. 
Queere — Whether the provision empowering the com- 
pany to subdivide the shares was illegal. But even 
if it was, — Held that the effect of it being practically 
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COMPANY-oonttBVPtJ. 

2. ARTICLES OF ASSOCIATION AND LIABI- 
LITY OF SIIAREUOLDEUS— foBeuwwI. 


in tlie coinpaD^ rcgistvrcd. 1% re J\»a«eia2 
CorporaUon, L. S., Z Ck. Ap.t 7i4, eommc&tcd on. 
Anakvji Visiii.u t. Nasias Spntmxo un> 
WEATIKO CoMPAJfT, LmiTlO 

[L li. R.. I Boai.» 320 

12. Contributories — ^ of 

i6C6, tt. 6. 11, 18, S2. 36, 37, end lQl—L\aUltts of 
regttUred thareholdtri—Appenl from Sttordtr . — 
In Jane 1S65 wm proiccteA the Frgn Saw UiIU 
Coin]>anyi Lmdtcdi appellants being amunget tlw 


fore they uere Oot contributories. CoTTOir r. Ptou 
Saw Mills Coxpakt . . - . 0 W. R, 630 


[DHyde, 838 
- Bbareia company, Bignlfico- 

A* in * nnmiMno 


tion of— Nonte oa rtgtiltr.—A. share _ _ 

DgniSea a <le6mte portion of Ut capital, and does not 
necessarily mciui the right of a person whose uame 


COMPANY— eonitaaerf, 

3. ARTICLES OF ASSOCIATION AND LIABI- 
LITY OP snABEHOLDERS-coai.aMti. 

Is thro BCtnally on a register of shareholders. Pas- 
vnuPAs PiasjiTATPAa c. Baulal BnAoiBAta 

C3 Bom., O. a, 09 

16. Shareholder whoea eharea 

are forfeited. Position of— CoBir«i«(onrr.— A 
member of a duly registered cempany whose iharca 
hare been forfeited is as much a past member as a 


J oircd to he made by them, in pnrBuance of tho 
ndian Companies Act, and that the dobU, in respect 
of which he is called upon to contribute, were incur- 
red prior to the date on which he ceased to be member 
of Uia rempany. Is &x Aixahahap Tbasiso 
COU rAST 

p N. W., Part 0, p. 101 : Ed. 1873, 100 


18.- 


— Constituting person a mem- 


ber of company— Companies Act, X of 1 
e. ZZ — Zlemler of eompon^ — “ Sahtenher j>f tJto 
ffiCAorondum" — “ dprtemenf to ieeome a memler'* 
— Cowj«iBy not an eritienee— £e(eii/ton— Liatt- 
fi7y for coNe— The defendant, amongst others, 
subscribed (for 101 shares) a copy of tbs memoran- 
dnaa and articles of vsonatkn of the plMnlU! 


piTscnt^ for registration t hnt registration was 
refused, on the ground that the said documents 


defendantwasnot cTcn a true copy, or f u) by nwsoa 
of an ** agreement to tiAe shares” under the latter 
part of tlttl section^ inasmuch as tho agreement there 
alladcd to was an agreement with the company, and 
the agreement (if any) entered into by the defendant 
was nut, and could not hate buem, an agreement 
with the company, the company not liein^ at that 
Umo in existence. Qs«r« — ^tVhether it u tnoneh 
to constitute a person a member of a company under 
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COMPANY — con<tn«eJ. 

2. AUTICLES OF ASSOCIATION AND LIABI- 
LITY OF SUABEHOLDEBS— fosLnwd. 
into liqaidnUon. Etld that A ^raa not liable in 
rfsp^t of tiie fire eharcs for which he tuberrihed. 
A person aigning a duplicate smooraudutn o£ aaao* 
elation is not bound as cue who has signed the 
original tnemoranduffi. althongh such duplicate is 
signed after the companjr has been register^ Sneh 
. ' V,B bindini-, because it docs not 


Xnsitivo agreement wtnen me ia« ua* ww • 

sarj’ coQSOjucnco of the sigsatore of the real meiso- 
tundum before registration. It only amounts to a 
proposal to tahe shares. But in Uie present case 
there had been no aoecptance by the compiay of the 
propcisal. There had been no allotment and no 
placing on tho register. Acceptance could not be 
lenlly inferred from the circumstances of tho case. 
A's liability was only inchoate and nerer became 
complete. The cKiapanyi while it was sedsent. never 
arcepted A'* offer to become a sbariholder. and after 
It went into liquidation It was too Utc. bb 
Boubat Eneciuicjti. Coyaxut . Kasseuwaini 
pADABociT Catarcs's casa . I, £>. B., 19 Bom., 1 


out of a iiunurixi 


> P in part payment of 


fur. the oompanv was still entitled to prove tne buw- 
pajiucut, and cLrci tho lalao of tho share. JZ*ld 


COMPANY-coB/inued. 

2. ARTICLES OF ASSOCIATION AND UADI- 
LITY OF SlIABEUOLDEBS-coa/iaMd. 


BoUBAT EUCTBICAI. CoaO’ABT. ElAfOSS’9 CASK 

[I. L. E., 13 Bom., 67 


eOBJl tVASIA 
S3. 


- Payment In caah—«7t>oipa»i<i 

Aii fVI *. iS — AKord and talitfaetiv* 

—Co of— One P serriti the 

Kawa • . ... 

Linu t t • . > f I 

people to ta^c shares. There was no rxpriM agre«. 
ment to ?>av him u> cash, bnt there was a tarit under- 
stand , • r' . , « « _ 

COmB I M III I 

twa « e t, 

■barci, ' . SI . 

not been Httlid, and no demaud had been mane uy 
I », osemrnt of any specified som. UTim tho 



1100 ) 



“^t: in its “•' - 3 . 13 

?“*'i“S.$r« A" Pi?.<.^sV£ 

^^ViTjt cc?iL- Cciop^^ dicr«“^ 5 tiat AJi*- 
^ the ae ca?’-^ 

2i.'££»^ilS« ?srw t» 

«5%rS“s 



( 1401 ) 


DIGEST OF CASES. 
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C021DA1T'7— ^ontiniwJ. 

2. ARTICLES OP ASSOCIATION AND LIABI- 
LITY OF SHARBHOLD£BS-cQiieM«i. 
Ham., 152, fallowed. SoSABJi jAUBStn f. IsihtaS- 
SAB JtfOJiWAirsAs . . L Ii. B., 20 Bois.,6S4 

27. ^ Stilt by liquidator — lAmtU 


COMPATT?— co«LiiK«(L 
3. RIGHTS OP SHAREHOLDERS— 


ing brothcM, of whom the execafor, who proTCd tlio 
will, w»i one. Administration with the wul annexed 


Jnly 1886. Thii tnit «u hronght on lOOt Septem- 
ber 1889, and the defendant conten^d that the 
above two itemi of claim were barred by Umitatioo. 


■ *fLLl 5^17 460 


reguter M the holder of luch share*. It not barred by 
imitation. Where a Mcmoiandnm of Association 
of a company has been teetered, a eabscnbercannot 
divtwt himself of his liability a* a member of the 
company, although hi* slgnainre to the memorandam 
may not haro been properly attested. The trans- 
action may be irregnlw, but it is not void. Canora- 
TJt. CUnAQAIIUb V. DAtaPSUaAU llABOOTtBPAS 

[L I*. B., 17 Bom., 472 

3. RIGHTS OF SHAREHOLDERS. 

29, Preferential dlvldeod payo 

able to bolder of one setof abarea— Coat/rve- 
Uon of conlraei ty the company lo pay tt to Iho 
thareholder and to A«# exemtor AoWiny tis tamo— 
Heath of the ihareholder — “Holder” of thartt— 
Legal Utle to eharee— Meaning ^ the word 
“hold” — Admtnitlration, effect o/l— The g<^ 
will of a business, which a tocrdiant had carried 
01 ), and the capital, property and ststU with it, 
were transferred by him in 1804 to a jMnt stock 
limitod company, who agreed with lum that, in 
consideration of the transfer by him of jnoperty, 
referred to in the eontract as “the fixed ass^" one 
hundrtd liaid.ap shares of i{2,!i00 each, of whichany 
assignment by him during the next fire year* from 
tlio reeistration of tho company should not bo recog- 
nized by them as vahd, should be allotted to him. It 


IBADUIQ CohtOBATlOK 0. SUITU 

[LLsB., 19 Bom.,1 
Ik 21 X. A., 1S9 
AiBraiing decision of High Chart in DouHAT* 
Bcbiu Tbasiko Co&roBATiOK, t. SAinn 

d Ik B.. 17 Boa., 197 


4. TRANSFER OP SHARES AND RIGHTS OP 
TRANSFEREES. 

30. — - Blank Sight of 

trantferee under Hank trunefer to rryistratioa— 
Ihecreiion of_ Directort—Companiet Act, 1806, 
e- 34 — Disrrctioa of the Court to rtfuee to hear lie 
eate under i. W.— Tho power giren to the Court by 
s. 34 of tho Indian Companies Act of 18C6 i* 
discretionary, and tho Court will nut order a transfer 
to be registcrid where the alleged transferor is not 
beforo the Court, and there is any real doubt a* to 
the validity or (owl yids* of the tiwniaction. Iwrna 
UATTZa OT TUB ^XTlTlDS 01 LVCHUXB CuPBD. 
LctuicEB Caxini r. Ruoai. Coai. Coufaxt 

[L I- IL, scale., 317 

3L Befusal of company to ro> 

glster purobase at sale In exocuUon of 
decz^Q — Mandante . — IVhero share* in tho East 
Iiu^n Railway Company tnlonging to an Utvotlun* 
delAor who Lad absconded with tho share certifirate* 
wen sold in execution, tho transfer iK-iog cxecuUd 
by a indge under tho pruvislun* of Act Vlll of 
1839, a 261 . — Held that, alllvnigh tho Corn- 
tally's deed of settlrmcut, under which thiir Art of 
Parliament declared that tlio company should bo 
regulated, gave to the Board of Dm-cUirs a )xnr<r of 
appruiml or disapiroial of inUniCng slusnluhlm, 
t^y lad no optma a* to reghtcnug a sloreholdcr 
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COSIPANY— 

4. TEAKSFEB OF SlIABES AKD BIGHTS OF 
TBANSFEREES— wneilkffd. 


with 3S (the managing director of th« Cawnpore 
Woollen Mills) and the pcraonal animosity exist* 
ing between J (the managing Erector of the 
Mttir hlilii) and it, and (2) the desire of the 
directors (of the Mnir Mills) that Af thoold not 
u . 1 , B* the Tnrrtinc'f of the 


e. MEETIA’OS AND VOTINO. 


not disqnaliScJ by the prccedlag article oraxtiele | ... i 


COKPANY— confianeif. 

6* MEETIKQ3 AND VOTING— concl«*J. 
Ko>1.7> and who has heen duly registered for three 
most^ previon* to the general meeting, shall he 
entitled to veto at such meeting, and shall Lava 


a?.- 


— Director— Qaall/leation — Q< m1i* 


JUaito» tiarei not f aid/or Ijf dtreelor, ini tmnt’ 
JefTtd to Aim bif a third person. — Shares taken as 
a mialificattoQ for a dircctorahlp of a company 
need not he taken from tho company. It U 
enongh if they are taken in opm market ^ from 
a foend within a reasonable time after acceptance of 
tho office. They need not be sharcc for which the 
tpialiiyuig director has paid. Is DoMSAZ 
EliXmlCiX COUTAST. Nassestassi Dasasuot 
E atBPOt'a CASS . . L Zi. B., 13 Somn 1 

sa — Power to appoint eoUeitor to 

company— 5u»t iy of company to rsilram 

ti front carrvino tnto tffict a r*»olnt\o» dirtC’ 


appointed agents of the company for twenty.fire 
years, and it Was pro>>ded that they shonld hare the 
Kwcral control and management of the company. 
Clause PS of the articles proMded that tho said firm. 


company and the partners in the firm of Af J* Co., 
their cxecntors, administrators, and asdgni, fur tho 
time Wing ccnstitating the partnership firm of Af 
P<}‘ Co., whereby it was agreed that tho said firm 
ehonldbeagcnts to tho company for twenty.fiie years 
to hoy and sell, ctCv and particularly to exorcise all 
the powers contained in cl. OS of the articles of 
association, iittirt. C and A were duly appointed 
■olimtori to tho company, and acted as such fur a 
considoable time. Merwanji Framji, one of tho 
members of the smd firm of AT 1’ ^ Co., died in 
tho middle of March ISrC. Tho plaintiiTs com* 
plained that O, one of tlie shareholders in the com* 
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COMPANY — continued, 

G. POWERS, DUTIES, AND LIABILITIES OP 
DIRECTORS -continued. 

aud on tho 8tli August 1881 procured tlio passing of 
a rcaolutiou at a board meeting to tho effect Unit, aa 
Messrs. C and B, tho company’s solicitors, wero also 
the solicitors of the agents, it was dosiniblo, for the 
interests of the company, tliat a change should bo 
made, and that Messrs. II, C, and L, bo appointed 
solicitors of the company. The plaintiffs alleged that 
tho_ only object of passing tho a;iid resolution was to 
facilitate tho design of (7, of ousting the plaintiffs 
from their agency, aud getting tho mamigement of 
tho company for himself ; that Messrs. JI, C, and 
L liad been for along time tho solicitors of O, and 
had been advising liim in his designs upon tho com- 
X)auy and upon the plaintiffs, and they contended that 
the resolution was a breach of tho contract between 
tho company and tho plaintiffs, and a violation of tho 
articles of association of the company. Tho plain- 
tiffs suc<l ff and two other directors of tho com- 
pany, and tho company itself, and pnvyod for an 
injunction against tho defondauts to restrain them 
from committing any breach of tho agreement of 
26th August 1874, aud in particular from carrying 
into effect tho resolution appointing Messrs. H, C, 
and Jj as solicitors for tho company, and to restrain 
them from doing anything inconsistent with tho 
memorandum and articles of association. Thu de- 
fendants contended that tho contract of tho 2Gth 
August 1874 had been determined by the death of 
Morwauji Frainji, and that the powers conferred on 
tho agents by cl, 98 of tho articles were, subject 
to tho general powers of mauagomeut, vested in the 
directors by tho articles, and tliat the case was not 
one in winch an injunction could bo granted. Meld 
that, having regard to tho memorandum aud articles 
of association, tho contract was that the firm of M 
JP Co, for the time being should bo tho agents 
of tho company for twenty-flvo years, and that tho 
right to sue on tho contract by its nature survived 
to tho plaintiffs after tho death of hlenvanji Pramji. 
Meld, also, that there being no provision cither in tho 
articles of association or the agreement of 26th 
August 1874, that the power thereby conferred on tho 
agents should bo subject to tho control or assent of 
the directors, there was no right in tho directors to 
interfere with tho agents in the exorcise of their 
powers otherwise than as representing tho company in 
virtue of their general powers of mauagement. Ntjs- 
SEEWANJBE v. GoBDON . L Ii. K,, 6 Bom., 266 

39. Appointment of partner of 

director to do work for company aa soli- 
citor — Director of public company — Trustee. — Al- 
though a director of a public company is always 
clothed with a fiduciary character in regard to any 
dealings with property of the company in his capa- 
city of director, the rule that a trustee is not allowed 
to make a profit of his trust does not apply to such 
a director, qud director only. When a partner of ono 
of the directors of tho company did work for the direc- 
tors as solicitor and there was nothing to show that 
he had not been duly appointed by the directors, his 
claim in respect of such work was allowed. Distinc- 
tion drawn between a trustee and a dhector of a 


COMPANY — continued, 

C. POWERS, DUTIES, AND LIABILITIES OP 
DIRECTORS — continued, 

public company. In the matteb oe Pout Can- 
ning CoiiEANif, Limited . . 6 B. L. E.. 278 

40, Authority of agent— Corpora- 

tion — Contract under seal — Companies' Clauses 
Consolidation Act, S ^ 9 Vic,, c, 16, s, 97 . — ^The 
Scinde Railway Company was incorporated by 18 & 
19 Vic., c, 115, for the purpose of nuiking aud 
maintaining railways in India, and for other pur- 
poses. This was repealed by 20 & 21 Vic., c. 160, 
which authorized the company to extend their ojiora- 
tions aud also their cax>ital, etc. This Act by s. 3 
declared tho Companies’ Clauses Con8olid.ation Act, 
IS'lS, to bo uicorpnrated with it. By s. 18 the com- 
pany have a “seal for use in India in lieu of the 
common seal of tho company, and from time to time 
may vary and renew it, and make regulations for its 
use ; and except as by this Act othenvise expressly 
provided, every document scaled with such seal, in 
conformity with such regulations, or in pursuance of 
any order of the directors, or of any authority given 
by tho company under their common seal, shall bo 
as valid and effectual as if tho common seal were 
affixed thereto.” ^By s. 54, “the company from time 
to time may appoint and remove such committees, 
persons or person os the company think fie to act on 
behalf of the company in India or olsowhcro, with 
respect to tho making, maintaining, managing, work- 
ing, and using of the railways aud other works of the 
company, aud the control and conduct of any of the 
affairs in India or elsewhere of the company; and 
may delegate to any such committee, persons and 
person respectively all or any of the powers of the 
company and of tho directors and officers thereof, 
which the company thinks it expedient- that such 
committee, persons, and person respectively should 
possess for the purposes of his or their respective 
appointment.” In January 1867, M was the agent 
of tho company in India, and he eutored, it was 
alleged on their behalf, into a contract with the 
plaintiffs for sixty sets of iron-work for low-aided 
waggons. Tho plaintiffs’ firm did not deal in iron- 
work, and they had to get the goods manufactured for 
them in England. The Board of Directors were at 
tho time supplying iron-work for tho company. There 
was nothing to show that M had been appointed 
under tho provisions of s. 64 of the Act, 20 & 21 
Vic., c. 160, nor was therol any evidence of the 
extent of his power or authority. A specification 
of the contract differed from it, in 'that it stated the 
waggons to be covered waggons, and not low-sided 
waggons. The contract was not made under seal of 
the company, nor was the iron-work, the subject of 
the contract, over accepted by tho company. The 
defendants admitted that at the date of the alleged 
contract M was the agent of the company in India, 
but denied that his power extended to the making of 
such contract ; they further stated that the contract, 
if entered into, had been afterwards cancelled. Meld 
by Phbae, J ., that there was no evidence to show 
that M had authority to make the contract. The 
contract was one which E would have had power 
to make in writing only, under s. 97 of the 
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Cotapanici* CUuKs CouMUdatioa Act, had he bcon 
appointed under (. 64, SO A 2l Vi&> e. ICO; 
hut there was no proof of inch appointment. 
Jltli on appeal that, auunung that E had been 
appointed under a. 6^ with powera a< largo aa 
in tho ordinary course could he conferred upon him 
under that section, tho contract wMuct onehy nbldi, 
acting at such agent, be had power to bind the com* 
pany. STBwasi v. ^ixsE, Frajan, axd DEini 
ItaiLwaT Couraxr . . . 6 K 1,. S.. IDS 


let May 18(>3 the memorandum of asMciatioo wae 
rr^itered, signed, inter ahd, by J. and Jf. On tho 
same day the prospeetua was issued, which stated, 
laler aitd, that “the eunpany hare porchated from 
tho former propnetore fur the sum of E4,(K),OOOtbo 
ontiro stuck of hotel and shop, bwethei with the out* 
eUDdlnssun tho 30th April ItidS. the latter amounting 
to about nSO.OOO. Tho dii idend of 10 per cent, per 
annum for two years is guaranteed to the ehare> 
holders.” Tho prospe^us was signed by J and Jf 
and another as directors, but the Isst took no acticc 
part. On the same dav an agreement was signed by 
Jf, whereby be agrcco, in oonsideration of 0.1,00,000 
imid by A and if as therein mentiooed,— eis.. 


deposited with A and JIT 4tX) fully paid>up shares lo 


payment towards the guaranteed dii idend, to hold tho 
remaining shares or balance of money in tnsl for E 
absolutely.’' On the same day another deed, pre- 
pared by A’t prieate s:>licitor, wu executed by B 
on ouo part and A and M on the other, which, after 
reeilins an agreement by JO wiih.d and SI in ApnI. 
that if they wuuld assist him in frrming sueh com- 
pany, for the pntehasa of Spence's Hotel, and as they 
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mentioned wai declared to belong to B absolutely, 
the somo surplus should belong to, and be the cxclu- 
•hoproperty of, .d and J/ in equal shares: and that 
if the net profits of tho Hi tel Company should pn>\ e 
enfficirat to pay the whole 10 per cent, then tho 
whole of the 400 shares -dipcsitcd with A and 


for tills gnarantcc, he, ii, covinaotid to pay any 
deficit, and app-uitcdthe ccaMny Ids attorneys to 
reaUzo these shares, and out of tlie proceeds to psy 
thcmsehcetho deficit, and, lubivct to this, to hold tho 
shares or the proceeds In tnstfor him, Jl> Fifty 


the agents of the company to e&cct the purchase, and. 


A should make over tho 60 shares or their Tatue to 
thooompaoy, and account for the interim receipts 
and prefita. A and 21 to account for the 400 tharea 
at par value at least, and for dividends and pro 
fits thereon. inctudiQg pri fit s, if any, made by sale at a 
premium. A to account similariy tor the 60 tharea 
B to make good his two guaraulees after bong al. 
lowed the benefit of the Unit of the 400 iharta. 
Seexce’s Uotei. r. Aynsasos 

p, lad. Jot, IT. B., 23S 

JfeM also, oa appeal, that A and SI were trustocs 
of llw 400 shares fur the benefit tf the companv, u.i 
yiully and severally rtspcoiible to make tiea'padi 
and whatever benefit they took under the seerts cised 
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they inuat tnako good to the company. A to bo 
vcaponaiblo for tbo 50 sliiires (but in thia roapect, and in 
rcapcct of tho dotaila of tho accounts between tlic 
parties, tho dccreo of tho Court below slightly modi- 
liod). Anukiisou V, Sru.NCK’a IIotul Companit 

[llud. Jur.,N‘.S„378 

42. - Liability of directors— Cow 

pantes’ Act (VI of 1S8ZJ, ss, 55, 55 — llefusal to 
allow inspection of register of shareholders , — 
IVlicrc a person who is entitled under tho provisions 
of 8. 65 of tho Indian Companies Act, 1882, to 
obtain uispection of tho register of shareholders of a 
com])any applies for inspection during business 
lipurs aud not at a time when iuapecLiou is prohibited, 
either under a. 60 or by reason of any rules 
framed by tho company under a, 55, such in- 
spoction must bo granted, and even a temporary 
refusal, baaed upon grounds of ' convenicnco to tho 
company’s buBUiess, will render a director respon- 
sible for such refusal liable to tho penalty pn-ovided 
fur by s. 66. (lauEN-Eirriicss c, Becu 

[I, L. E., 20 AIL, 128 

43. Liability of directors for 

negligence in management — Emploj/ment of 
agent by directors — Acquiescence of shareholders — 
Liability of estate of deceased director — Banker, 
Who is a, — ^Tho plaiutLffs’ company wout into liqui- 
dation early in tho year 1870, iu consoqucnco of 
losses sustained by tho failure of Nurscy Kessowji 
& Co., which firm had been tho baukora of tho said 
cojnpany. Tho said firm had stopped payment on 
tho 2Gth Decembor 1873, hardug then iu its hands 
the sum of R8, 80, 250-1.1-1, bclongiug to tho company. 
In this suit tho official liquidators of tho comi)auy 
sought to recover that sum from tho defoudants, 
who had been directors of tho company, aud a further 
sum of R2,48,670-l<l-0 as damages sustained by tho 
company through tho fraud and gross negligence of 
tho defendatits in permitting Nursey Kessowji, the 
agent of tho company, to deal with certain shares for 
his own piu'poses. Tho first four defendants were 
the dh-ectors of tho company j tho fifth defendant wiis 
the assignee of the estate of Nursoy Kessowji, whose 
Ann of Nursey Kessowji & Co. had become insolvent. 
Tho plaiutifEs’ company was registered on tho Slst 
July 1878, and by tho memorandum and articles of 
association the said Nursey Kessowji was appointed 
secretary, treasurer, and agent of tho company for a 
period of twenty-flvo years, upon the terms and 
conditions contained in an agreement annexed to tho 
articles of association, whereby it was {inter alid) 
provided that Nursey Kessowji should deposit with 
such banker or bankers as the directors for the time 
being should appoint all the moneys due from him 
to the said company and exceeding in amount at any 
one time the sum of B5,000. On tho 6th August 
1873, tho directors of the compauy appointed the 
firm of Nursey Kessowji & Co. to be the bankers 
of the company. It was further alleged by the 
plaintiffs that, immediately after tho registration of 
the company, tho directors and Nursey Kessowji 
began to borrow money upon the credit of the com- 
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pauy far iu excess of tho legitimate wants of the 
comj)any, and to pay over the money so borrowed to 
tho firm of Nursey Kessowji & Co,, to bo used by 
that fii-m in speculative business ; that tho said loans 
were obtained by tho directors, not bond fide for the 
purposes of tho company, but for the purposes of 
supplying funds to tho finu of Nursey Kessowji & 
Co.,, to cmiblc it to carry on its business. At the end 
of the year 1878 the sum paid over by the directors 
to tho firm of Nursey Kessowji had, by reason of 
such borrowing, amounted to the sum of 118,80,250. 
Tho plaintiffs alleged tliat the said loans were wholly 
unnecessary; aud they charged the directors with 
gross negligence in raising the said loans or pennit- 
tiug them to be raised ; and in permitting tho 
moneys so borrowed to romaiu in tho hands of the 
firm of Nursoy Kessowji & Co,, to be applied by that 
firm to its avra. purposes. As to tho R2,‘18,670-14-0, 
the plaintiffs alleged that cort.aia unallotted 
slnires of the total value of R3,93,750 had been left 
in the hands of tho directors to be disposed of, the 
proceeds of which wore to bo applied in making 
certain payments duo by the compauy; that instead 
of applying these shares to such purposes, tho 
directors had filled up tho said shares in the name of 
Nursoy Kessowji, aud authorized him to mortgage 
tho same, in order to raise funds; that tho said 
Nursoy Kessowji had aceordingly dealt with the said 
shares, and had applied tho proceeds thereof to his 
o\vn purposes. The plaintiffs charged the directors 
with fraud and gross negligence as to these shares, 
and claimed to recover B2,48,670-14-0 in respect 
thereof from the defendants. Tho defendants alleged 
that they had acted bond fide iu all matters connected 
with tho compauy ; that they had always believed tho 
firm of Numey Kessowji & Co. to be in a solvent 
condition ; and had no reason to mistrust its manage- 
ment of tho affairs of the company. One of the 
dcfcndjiuts (No. 3) died after tho institution of the 
suit, aud his sons were made parties. His represen- 
tatives and Kessowji Naik (defendant No. 1) also 
claimed to set off against the plaintiffs’ claim certain 
payments made by them as guarantors for the com- 
pany. Held (1) that one of the directors knew as 
a fact that tho agent was not in a solvent condition ; 
and that the other directors, in the circumstances 
of tho case, ought to have ascertained his financial 
condition. (2) Directors are responsible for the 
management of their company where, by the articles 
of association, the business is to be conducted by the 
board with the assistance of an agent. They cannot 
divest themselves of their responsibility by ddegating 
tho whole management to the agent, and abstaining 
from all enquh-y. If he proves unfaithful under 
such circumstances, the liability is theirs, just as 
much as if they themselves had been unfaithful. 
(3) That the directors had not used fair aud reasou- 
able diligence in the management of the company’s 
affairs, and were liable to refund the money entrusted 
by them to the agent, Nursey Kessowji, without 
proper knowledge as to whether it was needed, and 
without any subsequent investigation of a sffl’ious 
character with respect to its disposal. Such conduct 
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the eame S.OOO shares at per cent, prrmianw 
The contracts for the rcspurchascivere signed b^lhno 


the groond that the nusfcasance of a dircctcv is a 
breach of tmst, and not a mere peraunat de&alU 
A separate debt cannot bo set (.ff against a Joint and 
ecieral debt, and directors cannot set off money due 
from the couiiany to tbem against ssois which they 
may be ordered to refund to the liqui^tors Ktvr 
Pi.BUixa SpiXiiiKa aim WEArnia Cowpskt e. 
KEsBOWJtNiiK . . 9Boni.,373 

44. Power of dlreotora to eieal 

with XiroRts either by declanns a dividend 
or by appropriating to reserve fund — P««rer 


same at the fixed time." One hondred and ninety 
letters of allotment in tbe names of scrcral persons, 
and for larious nnmberi of shares, enduned by the 
original aliottcci. and loitiailrd by one of (he time 
directors, were, tegeiher with receipts for the first 
calla handed oicr to the persons who acted for tho 
fdaintiJIs by the three ehrijitors of tlic defendants*' 


^ * * sent to the plaintiiTa On the 27th of May all sliorea 

' ' ' upon which the second callwssDotpaid were declared 

" ' ' to bo forfeited for the benifit C'f the conpuiy. Tbe 

* defendants* conpasy, as stated in the mnueiauduiu 

n..boilheiil.o«ulo(intodwkitl,'tl.,».Ui<,Uicr- <" »« ««o»S olh,r_olj«l. 

Wise hare declared. Some of the sharcboldcTt disap* , " * , * 

proved of the course taken by (he directors, and con* ’ 

* '■ .-.*»» • -< I 

the company might thlnle fit. Htld that the con* 
' * ' ' * ttaets for the purchase of the 2.000 shares being 

' * ' within the Kopo of tho authontjr of tbs dincton, tho 


articles, which entrusted to tho management of (be 
directors all the burincis of the company. Kor conid 
tho siiarchuidcri decide tbe question as to (bo amonnl 
of dindcnA By the articles they agreed that tbs 
dirtcton should declare the dieideud and only reserved 
to thcmscliia the power to vote a diiidend to which 
they objected. The remedy of the shireboiders, if 
they w ere dlstalUfied w ith tbe directors, was to remov • 
them from eifice, or to alter the articles of aasociatiem. 
IlOlUIAV.IiDUVx TBiDiao CoBroBAiiow r. Doesmi 
Crsssni . . . L la B., 10 Bom., 415 


fendaats simultaoeonily agreed to re-porchase, tw 
foturo deliicry and payment, at a fixed time in July, 


parted with tho sliarcsi that tho shares were, enu* 
scqacuOy, not legally forfeited and tho defendants 
having refused to accept them, and they being tlien 
Unsriiablii the plaialdTs were entitled to recover tbe 
f ull price as dsmagea OBizi^rin FtxisciiB Asso* 
C1XTI05 0 . Mbbcastilb CBKDIT *vD Vvlisctll. 
Assocutiox .... OBom, O. C.,1 

40, PurcliaBcs of abams by 

Individual dimetora— Liairii/y o/ dtrtciori — 

I Ahttne* sanction of board.— J S, an alhltes of 
■ SS shares in a wmpauy registered under Act XIX of 
1857, signed the memorauJum and articles of asai* 
nation, and paid tho first call on the 2Mli hiptemlKT 
1603. on whmh ho add tho 2S slmres to ii P, tho 
chrirmau uf the company. The purchase by A P 
was made in pursuance of an a.^v'euimt euterivt (oto 
between 2} F and P II, aiioiher direcUr of lbs 
com{«ny. and two other i<irsons who were mcinbera 
of the finn of A , A. .f* Co., and then managers of U>s 
numpany, which they accordingly j''inUy purehastJ, 
a z 3 
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they must make good to the compaay. A to be 
reaponaibleforthe 50 shares (but in this respect, and in 
respect of the details of the accounts between the 
parties, the decree of the Court below slightly modi- 
fied). AiTOEEsoir 17. Seenoe's Hotee Company 

[:iIad.Jur.,N‘.S.,378 

42 Liability of directors — Com- 

panies' Act ('VJ of 1S82J, ss. 55, 56 — ^Refusal to 
allow inspection of register of shareholders . — 
Where a person who is entitled under the provisions 
of s_. 55 of the Indian Companies Act, 1883, to 
obtain inspection of the register of shareholders of a 
company applies for inspection during business 
hours and not at a time when inspection is prohibited, 
either under 3 . 56 or by reason of any rules 
framed by the company under s. 55, such in- 
spection mnst be granted, and even a temporary 
refusal, based upon grounds of ‘convenience to the 
company’s business, will render a director respon- 
sible for such refusal liable to the penalty provided 
for by s. 55. Queen-Eitpeess v. Bees 

[I. L. E., 20 AIL, 126 

43. Liability of directors for 

negligence in management— 0 / 
agent by directors — Acquiescence of shareholders — 
Liabilitg of estate of deceased director — Banker, 
Who is a, — ^The plaintiffs’ company wont into liqui- 
dation early in the year 1879, in consequence of 
losses sustained by the faUuto of Nursey Kessowji 
& Co., which firm had been the bankers of the said 
comp.any. The said firm had stopped payment on 
the 36th December 1878, having then in its hands 
the sum of H8,80,250-14-l, belonging to the company. 
In this suit the official liquidators of the company 
sought to recover that sum from the defendants, 
who had been directors of the company, and a further 
sum of R2, 48, 670-14-0 as damages sustained by the 
company through the fraud aud gross negligence of 
the defendants in permitting Eursey Kessowji, the 
agent of the company, to deal with certain shares for 
his o^vn purposes. The first four defendants were i 
the directors of the company ; the fifth defendant was ; 
the assignee of the estate of Kursey Kessoi^i, whose 1 
firm of Nursey Kessowji & Co. had become insolvent. 
The plaintiffs’ company was registered on the 31st 
July 1878, and by the memorandum and articles of 
association the said Nursey Kessowji was appointed 
secretary, treasurer, and agent of the company for a 
pieriod of twenty-five years, upon the terms and 
conditions contained in an agreement annexed to the 
articles of association, whereby it was (inter alid) 
provided that Nursey Kessowji should deposit with 
such banker or baukers as the directors for the time 
being should appoint aU the moneys duo from him 
to the said company aud exceeding in amount at any 
one time the sum of fi5,000. On the 6th August 
1878, the directors of the company appointed the 
firm of Nursey Kessowji & Co. to bo the bankers 
of the cosnpauy. It was further alleged by the 
plainfiffs that, immediately after the registration of 
the company, the directors aud Nursoy Kessowji 
began to borrow money upon the credit of the com- 
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pany far in excess of the legitimate wants of the 
company, aud to pay over the money so borrowed to 
the firm of Kursey Kessowji & Co., to be used by 
that firm in speculative business ; that the said loans 
were obtained by the directors, not bond fide for the 
purposes of the company, but for the purposes of 
supplying funds to the firm of Nursey Kessowji & 
Co.,, to enable it to carry on its business. At the end 
of the year 1878 the sum paid over by the directors 
to the firm of Nursey Kessowji had, by reason of 
such borrowing, amounted to the sum of B8,80,250. 
The plainliffa alleged that the said loans were wholly 
unnecessary; and they charged the directors with 
gross negligence in raising the said loans or permit- 
ting them to be raised ; and in permitting the 
moneys so borrowed to remain in the hands of the 
j firm of Nursey Kessowji & Co., to be applied by that 
! firm to its own purposes. As to the R3, 48,670-14-0, 
the plaintiffs alleged that certain unallotted 
shares of the total value of R3,93,750 had been left 
in the hands of the directors to be disposed of, the 
proceeds of which were to be applied in making 
certain payments due by the company ; that instead 
of applying these shares to such purposes, the 
directors had filled up the said shares in the name of 
Nursey Kessowji, aud authorized him to mortgage 
the same, in order to raise funds; that the said 
Nursey Kessowji had accordingly dealt with the said 
shares, and bad applied the proceeds thereof to his 
own purposes. The plaintiffs charged the directors 
with fraud and gross negligence as to these shares, 
and claimed to recover R3, 48,670-14-0 in respect 
thereof from the defendants. The defendants alleged 
that they had acted bond fide in all matters connected 
with the company ; that they had always believed the 
firm of Nursey Kessowji & Co. to be in a solvent 
condition; and had no reason to mistrust its manage- 
ment of the affairs of the company. One of the 
defendants (No. 3) died after the institution of the 
suit, and his sons were made parties. His represen- 
tatives and Kessowji Naik (defendant No. 1) also 
claimed to set off against the plaintiffs’ claim certain 
payments made by them as guarantors for the com- 
pany. Held (1) that one of the directors knew as 
a fact that the agent was not in a solvent condition ; 
and that the other directors, in the circumstaucca 
of the case, ought to have ascertained^ his financial 
condition. (2) Directors are responsible for the 
management of their company where, by the articles 
of association, the business is to be conducted by the 
board with the assistance of an agent. They cannot 
divest themselves of their responsibility by delegating 
tho whole management to the agent, and abstaining 
from all enquiry. If ha proves unfaithful under 
such circumstances, the liability is theirs, jnst as 
.much as if they themselves had been unfaithful. 
(3) That the directors had not used fair and reason- 
able diligence in tho management of the company’ s 
affairs, and were liable to refund tho money entnistcd 
by them to the agent, iSarsBy Kessmyji, without 
proper knowledge as to whether it was needed, and 
without any subsequent investigation of a serious 
character with respect to its disposal. Such conduct 
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tbe ^n&d that the uIifcMauce of a Erector it a 
hrc&ch of trust, and not a mere ptnonal dc^nlt. 
A tcpaiate debt caunot he ect cif a^inat a joint and 
ecTcral debt, and dirccton cannot set cS ntuiey due 
from the company to tlem a^'ost inm» wUch they 
may be ordircd to refund to the liquidators. Nkw 
Pisuisa SriNNiva aim Wuvtsa Coupami p. 
Kcssowai NaiE , . L la B., 8 Bom.. 373 

44. Bower of directors to deal 

with profits either by declaring a dlTidend 
or by appropriating to reserve fVmd — Fortt 



«lto have declared. Some of the shoreholden disap* 
proTtd of the course taken by the directors, imd con* 
tended ^1) that the shorcholaeri of the company bad 


to thcnmUcs the iHiWer to \ote a dnidcod to whirli 
they objected. The remedy of tbe ahacdioldirs, it 
they ucro dissatisfied uUb the duccton, was toraDo>« 
them from liticc, nr to alter the artiOca of associaUon. 
ItousAY-Iicaua Taipiao Couobatiox c. Doaiui 
CVXSS7J1 . . . X I* E., 10 Bom., 418 


in the di^rnd&nts’ cominny at 15 per cent, prenumn. 
for which they paid in fash I13,:;0,W0, and the de- 
fendanta simultaneonsly agreed to re-purchate, for 
future dih\ cry and payment, at a fixed tune in July, 
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Uie same 2,000 sborca at 291 per cent, premium. 
The contracts for the re-purchase were signed by thrte 
directors of tho defendants* company, and on cacR 
wai a memorandnm, initialled by two of them, refer* 
ring U> a list of tbe “hhareRreeipts,” delirmd with 
the words *'we are duly to ctamlucand rcceho tho 
eame at tho fixed tunc." One hundred and ninety 
letters of allotment in the names of sercral persons, 
and for Tartuus numbers of shares, enduned by tho 
ordinal allottees, and initialled by one of the three 
directors, were, bgethcr with receipts fur tho first 
coll, handed over to tho perbuus who acted fur tho 
Iduntlifs by tho three dir<$Uirs of tlic defendants' 



ported with tho sliarcs: that tho sliartt were, cun* 


. , ■ s' si-< eir I' , 

l..n.v bl b.>ia-:sL AlSu* 

cuTios 0. Muca2.Tiu Chehit a'>d Fuiiscui; 
Atsocmiov .... 3Bom., O. C.,1 

4(X Purchases of sbaros by 

iaeUvldual diroctora— I^aliiity o/direr/ori — 
*f5«raes o_f soaeftea o/ hoard. — J S, an alluttee of 
SS shares in a company registered under Act XIX of 
1S57, signed tho tnemuraudum and artkiia of asso* 
ciatiOD, and Jiaid tho first call on the 2bth tiipUmbeT 
1803, on which ho suld the 25 slmies to it 1‘, tho 
chaimau of tho company. The pureliaao by it i* 
was made in punu^uco eif an atCreemeiit entered into 
bi^weiui S P and P J[, another dirrctor of the 
company, and two other jxrsons w}jo were members 
«f the firm of it., J}. «{' Co., and Uien luanagen of tha 
coopaDy, wluch they acconliBgly jiially i>tirch*s«d. 
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aud subsequently divided among tbemselves* B J? 
taking for himself ’twc-fifths of the whole, includ- 
ing the 25 shares of J S, The fact of the joint 
purchase was not communicated to the other directors 
of . the company, nor was there any evidence to show 
that their attention had been called to certain entries 
in the books of the company relating to 5 P having’ 
paid the second call on his two-fifths of the joint 
purchase. J S got no notice to pay the second 
call, and never applied for or obtained a certificate 
for the 26 shares ; but such a certificate was obtained 
by A P on the lOfch of October 1864, certifying 
that J S was the shareholder. J S had signed a 
blank form of transfer and a blank form of request 
to the directors to transfer, which were undated and 
without particulars J but B JP never executed the 
transfer as transferee, and ' the shares never were 
transferred to his name on the register, nor was the 
sale to him ever brought to the notice of the directors 
as a board, or to any of his partners, of any portion 
of the 2,600 shares j and the articles of association 
required the consent in writing of the directors to 
every transfer. On application by P P that his 
name should be removed from the list of contri- 
butories as framed by the official liquidator, and the 
names of B P’s ti'ustees under Act XXVIII of 
1865 substituted therein in respect of the 25 shares, 
— JSeld that J S was not exonerated, under the cir- 
cumstances, from the duty of obeying the articles 
of association and the provision of Act XIX of 1857; 
that the act of an individual dhoctor in his private 
capacity ought not to bind the board, which had 
never authorized or ratified his conduct; and that 
the oificial liquidator, as representing the body of 
shareholders, rightly insisted upon keeping J S’a 
narte on the list of shareholders, . In ee East 
Indian Teading- and Banning Company. Jamna- 
DAs Savakdai’s case , 3 Bom., O. C,, 113 


47 , Purcliaae by company of 

its own sbares — Omission to register transfer 
— Oontrilutories. — A company registered under Act 
XIX of 1857, and enabled by its memorandum of 
association to purchase its own shares, purchased 
seven thousand of them which were in scrip, share 
certificates having never been issued in respect of 
them. The letters of allotment indorsed by the allot- 
tees and receipts for the first call were made over, at 
the time of purchase, to the company. No transfers, 
however, were executed by the allottees, nor were the 
shares registered by the company in them own name, 
but they continued -to stand in the names of the 
allottees. Two thousand of the seven thousand 
shares had been re-sold by the company ; and the re- 
maining five thousand were mentioned in a list, kept 
by the company, of shares purchased by^ them. On 
ajiplication to the allottees to have their names re- 
moved from the list of contributories, as framed by 
the official liquidatoi-, — Held that the company, 
through its directors, having, as well by the act of 
purchase as by their subsequent conduct, treated 
tbemselves ns the owners of the shares, could not bo 
permitted to take advantage of then- own neglect, or 


OO'M.'P ANY— continued, 

6, POWEES, DUTIES, AND LIABILITIES OP 
mBECIOES-ooniinued, 

that of them officers, in not registering the shares in 
the name of the company, and that the name of the 
company therefore be substituted as holders of the 
shares. In ee Meecantiee Ceedip and Finan- 
ciAE Association. Ex-paete Daevi 

[3 Bom,, O. C„ 125 

I 48. ■ Purchase of shares in 

other companies and their own shares — 
^Trustee shareholders — Bavties — Actiuiescence , — ■ 

The purchase by the directors of a joint-stock com- 
pany, on behalf of the company, of shares in other 
joint-stock companies unless expressly authorized by 
the memorandum of association, is ultra vires, A 
joiut-stock company, even though it be empowered 
by its memorandum of association to deal in the 
shares of other companies, is not thereby empowered 
to deal in its own shares, and a purchase by the 
directors of the company of its own shares, on behalf 
of the company, is therefore, under such circum- 
stances, ultra vires. A sharer in a joint-stock com- 
pany can maintain an action against the directors of 
such company to compel them to restore to the com. 
pany funds of the company that have by .them been 
employed in transactions that the directors have no 
authonty to enter into, without making the company 
a party to the suit. Where a shareholder purchased 
shares in a joint-stock company, knowing at the timo 
that similar companies were in the habit of dealing 
in their own shares and those of other companies, 
and believing that the company in question adopted 
the same practice, but made no enquiry to ascertain 
whether or not such was the case, nor made any 
objections to such dealings of the company until it 
was discovered they hadresulted in loss, it was held 
that he had, by Ms own conduct, lost his right to 
hold the directora personally liable in respect of such 
dealing, and the result was held to be the same 
whether the said shareholder was beneficially entitled 
to his shares, or merely a trustee of them for others. 
Jehahgie Eastamsi Modi v. Shaiiji Ladha 

[4 Bom,, O, a, 185 


49 . Misrepreseutationia 

prospectus — Companies Act, 1866, s. 154 — Pro- 
spectns — Liahilitg of directors for misrepresenta- 
tion. — M &, on the faith of statements in the pro- 
spectus of a company, was induced to apply for fifty, 
shares in the company, wMch were allotted to him, 
and he paid the deposit money thereon. At tho 
time of issuing the prospectus thero_ were no other 
members of the company besides the directors. Some 
of the material statements in the prospectus were 
untrue to the knowledge of tho directors. Tho pro- 
spectus, which was published on the 23rd J une 1865, 
contained tho following statements : “ Capital, fifty 
lalchs of rupees in 10,000 shares, of fiSOO each, with 
power to increase, H50 per share to bo paid on 
apifiication, and the balance by calls of ElOO each, 
to bo made within not less than three months of each 
other. Tho first call will not be made within less 
than three montlis after tho closing of tho share mt. 
Of these 10,000 shaiTS, 6,000 will bo reserved foi* 
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C. POVTEES. DUTIES. A^ID LIADIUT1E3 OF 
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COMPANY-<!oa/.«v«?. 

C. POWERS, DUTIES, .OCD LIABILITIES OP 
DIUECTORS— 




t a 

* bc- 

lU 


nba had net ligned the artidn of uKxUUoo, on 
receipt of ootioo from the •ocretarj', ^DMtcd to ho 
nllowed to withdraw his moneji forfdling one-&fth, 
or to be allowed to hold five shares instead of fifty. 
The rcg^acat was refused by the directors, who on 
l&th luj 18G6 passed a further resoluitott that tho 


be held to be bound by such toIsrcprcacuUtiuu. In a 
suit by the vlsmtiil company to recover money duo 
upon certain shares talecn by aud alhUcd to tho 
deftJidant, the defendant in ms pliwdiugs set out and 
relied npon certain misrepresentations said to hare 
t>e<n om]]y nude by one S as iLs agent of Ibo 
plaintiff company. At tho trial ho also sought to 
rely npun a mUrepresentotiun in tbo prospectiu of tho 



him and were material to tho contract, the defendant 
would be entitled to rescind tbo contract and to rc< 
pndiale tbe shares in the absence of laches or eon* 
duet 00 his part witich wonlJ depriis him of that 
r^bt. /• rs dfetroyoli/naCoal Contumtr^ Auoe*a- 
tiom. lCarlety*t Ca*t, Zn IS^S, CA, JD., t, 
followed, ^^'nen a person makes a pisitive assertion 



6L 


C4 a W. If., M& 


Misrepresentatlon—Sins «/ 


Iv IQS aUTTEU OT TUB IXTUX CoieTAXtES ACT. 

18CC. BolUSiTB Gossais’e casi 

i;a Ind, Jur., If. a, 200 

60. Suit by comp&ny for prlco 

of shares allotted to defondoixt— jfisre- 
yrMcatotioa iy oa oUryed agtmi a eonyany aof 
tktn «a existraes — HitreprtttnlaUOH ao< alltgfd i» 
ti* plrdifiayi->Prvsyeetsr, a>$KalemeiUi <■, Itfurt 


h'^ional Bank of India tbe sum cf d> liars f»nr 
tbonsand only, value rmired, and place the same to, 
account of Xnrsry Kessowji. GbcUllioy IWurnwy 
director. Ivursey Keseuwji. scervUry. tnasunr 
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UIQEST OP C^ES. 


{ 112-’ > 


coMPAirr— 

G. rOWBUS, DUTIES. A^’D LtABILITIES OP 
DlUBCTORS-co««i««rf. 

intended to be drawn, accepted, er mode on bcliolf cf 
tiio company, and no eridcnco dtiori tbe biit or note 
is admiistble under s. 47 of tbe Indian Com- 
panics Act (X of ISCC). lit Bs Kbw Fuuua SnS' 
Mijso AXD Weaviso CoiiTiirr 

£1, I* Bh 4 BojiLt 27B 
I, • . ' “ '^ripany 

UD . . . . ‘ 

^-■1 ^ . • .1 . * 

of ■ * . » . 

m- ■ . . ■ , ■ , s ■ . • 

pony, thcrelorc, la — i 

uconstituled/ and Inirbatevex n^ be fairly TCgarooi 
os incidontal tcv or consequrntUl upon, tbst trade, 
is free to enter into any trusoctioa not ezprrosly 
prohibited by its memorandum of assoelatioa. Sasw* 
Ktroosa joTS FAcronr Co. r, Biie KoKotirCrur* 
TEDJKB . » . « Z. IklZ., 14 Calc., 169 

< 

fu 

e ssiss.— Tbo pUintlU OIIUii>a„^ «.s . 

y its OKnonnJnD) of ossu^tlon its object was 
Uccland to bo commisstoQ agency and srscral trading 
{sot , ' >0 rorvia and coamoibtics suited for 


Tb 


of « . s ■ • 

liod carried on speculative uuii>..t,i .. s_s • ' 

/ c-impsuica and iiod nicd tbs funds of tbe company 
for ibis purp • ' '■ nut warranted by lUe 

memorandum < as" ' 

that tbeb* di • ■ 

tbeir pisint, ' • * «s 

pony, aud ti • 

defendant tbo luni or iwm,,... • 

been otifinaliy fire directors of tbe cumpony. but 
at the date of suit two of them wero dead, and two 
bid bevoioe lusdrrst. Tbe plsist was bled is Apnt 
l&OO. ■ . s ■ deeislrtn of pABSOSi, 

ju»Jify • » V . 

ctimpUi ‘ t * s f ••§, . 

that the directors were ua... ...... 

of tbe oimpony wbicb they bod tniiappikd by 
anpiying tbim to a purpose wbicb was mllra rtrs/. 
KAiauwAB tBABiiia C«A r. Vt&caAiOi Ditcbabd 
[!• 1*. B., IB Bom., UO 


COMPANY— esaJimted. 

6. POMTERS, DUTIES, A^^) LIAUILITIES OP 
DlRECrOUS-coati'aasd. 


IUIMJim.uk .... S • > 

Uted to fanbtato trade and also of .b* 

tramways roads, docls, wbarres, and jetties opoa 
tbe laiw so to bs ac<ioircd | and for all other pur> 
} ■ ■ I "f jvvndttcito to tLo 


noOITM «w ..Skv • * ■ . 

property of tbo company. They aecoruuig,, 
rhs^ a large qnsntUy of nco which mas bushed 
at tbe mill, asdoonsigned toscscral finns in England. 
P 3f ^ Co. wen sppoioUd agents of the coutway 
in Calcutta for tbo purpose <<f shipping tbs rice, 
nodiT IitUra from tbe directors gnarantcemg tbst tbo 
company would pay at mstunU any ro-drafti wbicb 
might M drawn on P d/ ,j' C'o, u their agents m 
respect of the shipmmta liiUs of cscUanzo were 
dmws hy P Af ^ Co ou tbe finns to wmeb tbo 
rcspcctiie eo&signtnrsts were made, and Ibrso lilts 
were sold to the onboary cottrss of bnsincu m Cai« 
cutta. P Jf if Co rcoiising (be proceeds for lbs 
benefit of tbo eDspany. Thcao bills wero honoured 
by tbo respective coniitrocrA Tbo rico was sold in 
Englaudat a cunsiderablo lai, and ro>draUs fur tbo 
dtficieney were drawn ou P A/ ^ Co or rm tbe 
company. Tbo company went into iiijuiJation daring 
tbcM tiansactioos. Boao of ibne rc^dralU bad been 
accepted by tbe empooy, and others mm)y regie* 
tered by tbe iiqaidstori as claims against tne cum* 
paay. Claims wero now made on (be rompany by 
tbs drawees or endorsees of thess re-drafts, but tbs 
iinnuUtors decliaod to psy them, stati^ tbst tbe 
p I fbs e«in»Ienmenti of 


sbipmcnis. .... .. .1 « aki I k ■ • 

drollsiit had ao powir to usuo lius ot 
or to accept the rt-mtlk,anil Ibcrelors the holders ot 
those which had been in (act occiptcd were in n> 
bt-ltrr pasitioa than Ibo bolder* of thorn! wbiih bad 
not been aceepUd. Lr las iurtxt ot Post 
CAS trttra CovPiST . .7B.ZaB., CBA 


6«.- 


ProaitsB(3r3r BOUi«, Zssua 
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tlie Ivvture j ^U sucli otlicr r j^\)ovc 

vKsa, iviul tUc ^ to tUo ^vtUmmenla to 

„,.i„(.t 3 . it ■'vaa ijauc oi «'-o'' wiiero a 

v£“i>" ;“Sl« “““ « 

ritkaia til® tors o£ tiio company » 

note, winch H o judgincnt-dchtors ^ j^nd 

geenrity the coWpa«y “J ivtc.not 

,viv3 endorsed b) tuo .if renewed by the 

iliscounted by h ' vv the makers, tbcueteby 
c,.o,pany.— ^ williiw tli-i Oct, 

tilt* comP^^y, company- to iaaue ucgotmbie 

^juaineas o£ the ’ c''"'"auy to „,nn.»y 

1 . n.n t1Q\Vi.T 


BIOEST 01' C'W®-’- 

oo3arA■£r^^,''"S“';^sB UiOjemES 


Oh* 


IiEC'XORS-co^^«^ • 

‘shares oX . . 4 „,j » 1£ yonr said n J time, 

1% « IS. » «v»^ ai”, 


Company ai^ho company, or ctlien>- 

and agent to time, m ^ ^ of money as h 

B5l|«S3^:aS£l^ 

following mime of is empowered to 

“'1ta?y “calnrer, and ^^^f irest to 

them at a ^ pf tbe company- ^^ 500 

rlefn fnnds to/ th= “Ivaneed a sum of ■o.-T\tmg o5 


llthiSovember lS/n^^tncd m » this document 

upon the tejm« ^ 1 jopuey, lo^ 

£’sr!SBTi^??,sssv;s!:: 


S.?f|““'*'^“ vit-®” Sn>.“"- 


HsssslSr.^^r^ 

advanced ^-.^rr it on belialf treasuier, aud 

jjj-was was ®®“®^^wa 5 not inf eimed 

companies of nhi^ t aware anowa 

ag“^. hnt that P nasn.^ eompames^ *e^a,snced ^ 

for which of money ■'^,, » ^u undisclosed 

oUained. and t^t tke^^ on beh^f^f tkat the 

N as to an a| p, '!vfi Pien““S 

P^uev was obtained ^^^rfed to clmm ^. 
“°rwearins C<f^Crank as a c«^°;g,'>uteresfc 
tke company “■ „t advanced to - ^ Ifovember 

mny Xor the amount no _mr., l^^tke petition 
from the ^te of P’^^^p^S^onDASS e- Cosg 
^g,8 to the^^^ company- Q Bom., 3^» 
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COMPANT— 

a POWERS, DUTIES. ASD LIABILITIES OP 
DIRECTORS— 

68. CaacoUatioa of sLarea ol* 

YCOdy iSBUed— 22(<fi(C/ion of Dtrceton 

bare no poivrr to caocA ibarn <Ial/ luaed to a khv «• 
boltkx* «t lu« reseat and ao rcdaca tbe capital cf ll)» 
compaojr. Shimihai v. /a^tcacdaa 
I, L. S.tlSSont^iSZ.toXifi'mi. SoBaui JaussTJt 
i7.IgawaBiiaa Jvajnraimaa 

tI.I..Bs.2Q BotiL,e54 

60. Pljcctor soUiaff Ma own 

ahArea to shAreholder of eompMnj—MUom 
_ ” ' • ifirtcfitr a* ngatJt »Wi. 


iritb regard to jadiviu&ai ]u.a.<..._ i 

can, L. S.. S Ck, 27., SS3, and Oertt** can. Z. 

6 Eq^ 7!t referred to. IViuoie r. Uicarurta 
CE. a., IS AIL. 60 

60. Sorrowing in excess of 

power fa articles of association— 

/■M.— Under the article* of of a 

Ikinitcd coupanp, the director* had power, from time 
to time, a* tbejr Imight ace fit, witlmt as; pmkioa 
conaent ot the iWeholder*, to borrow an; turn «I 
»onayn«t eacriduig 1160,000, on the bill, bonA note. 
Of other aMoritr of tbo eompaoj, opon tucU term* aa 
the; ^ght thuk pnpcri asdbad power, with the 
aao^ion of a ipecial rcmtstuia of the comMo; preri* 
oudy obtained .at a general tneciug, to borrow any 
•am of Done* not exteodiag in the whole, together 
with the RbO.000, the fom of 111,00,000. K ad« 
ranced enoe of noocy to the cospacy amoontiog in 
18?9 to oter n50.0u0. Ko preriou eenetioa waa 
circa to any of theee adranccs. On (he 4th October 
18*0, an, catraordinarr general^ meeting of ahare* 
1 " I ■■11 (irM at rdueb a rtaolnlioa wat paiacd 
It a ■ r •“. 11 . the 



COMPATTV— roafiMRef. 

6. POWERS. DUTIES, AND LIABILITIES OP 
DIBEClOUS-rowlayrt/. 

a company of pnrtlcalar acta lione by it* director* in 
esce«* of the authonty giren them by the article* of 
the company doc* not extend the power* of tbe di* 
rectors to u to giro ralidity to act* ot a tunilar 
chanctcrdonetabic^iacntljr. IsTnee r. Uirio.v Bare 
or Acemtia . . L I* Bn 3 Colo, S80 

7. WlXDDJa UP. 

(a) OisuaL CUsu. 


02. Bight to apply for windiog 

Vp—JIetdtr of paid-up tkortj.—Tbi holder of 
fttUp paid.Qp ibarre may apply for the wtsdlng.op 
of a company ai a coninbutory nailer the lOtb »cc> 
tton of Act X of iSGiL The Cuoit «31 not be »atl^ 
fUd with the bare etaUment of a director that a com* 
naay 1* nnahio to pay it* debt*, to u to grant a wind* 
Ing-sp oria. Is ms juttzs or ms Isnua Coii> 
rixtzs Act, ISdC, ax2> Sriutr am Cxcsas Tu 
CoscrasT . • . 2 Xnd. JOTnlf.Sn 34 

6A Branch of BogUsh com* 

pan; la ''‘M ■ •f/*/»re to prorutooai 
dator to «#«•• t m a 

Cera.— A i > • i » * • • 

deed and * • 

•iouof the Eaglien eou>v>Jv.Aa ... ' 

7 4 8 Tks with Bgencic* in dlflereni part* of tbn 
world, » ’ ■»' ’•'t nndcT lb* Joint Sw^h Cospa* 

ale* A* « I ♦ 

onderai i • n i • 

htubc** > > 1*1 

in Calc > • II II 

sabonh i . i * i • ii i ■ • 

up aa an ** nnrepiUstii eompau;, 

■icna of tba Indian Companie* Act of 18CG (Art X 
of 1^0), bst abocid be wound ep by the Coart of 
Chancery, and an order of the COort of Chancery 
nndcr the EnglUh Art of 16C2. winding np the coa> 
pany (n England, ha* the dfcct of winding np all 
brantbr* of the company in India and (Iicw&tc. Is 
TUB tUTtZB or TUI ISSUS COUJiSIEI ACT, IhCO 

[I InA Jur, N. El, 335 
• ; ^iHadtctfoa of Zllgh Court 


ibg of tne anuiv* vl aia.. • a a ■ 

A/iatay Conpeay, L, it, 7 £g„SS, and 1> ercrcow f, 
Atorp, X. Jt-, 8 Jij., COJ, fidlowed. Jlrld, aJto, that 
the borrowing power* conferred by the aiiich* ot 
asiocUtkio joitiflcd a mortgage, the object of which 
wu in part to ootct preetoi^y incorred hA,ii)lir*. 
Is TUB lUTTSB Of ZUS ISSXiS CoSBiSIEB ACT, 
l&CQ, 1 X 0 or Mu>u Tia Cosrisr. Kxbsqt 
e.WaiTos . . . E L. 0 Calm, X4 

OL Batiflcatlon— Arf datt ip di- 

rretert is f^cr<( ^ esflonfy.— The ratlScatM by 


can be wound up uy .•.* < 1 1 ' i a 

ran oa lax Isnias CoxrasiKt Act, 16C0, ass ur 
CJdcvrtA JoTM iluis CoierixT, Liujtss 

[LZ,. XL. 5 Colo., 633 
65. , Wlndlrig up In Boglond— 

Emjiitk Ccmpaai/t det, JSS3—-CaUf>rdef madt ip 
Camrt e^ Ciiaaccry.— The Coorta in India tmt a 
caU^rdcr m*^ by the Goort cf Chancery in EngUad 
npon a tootnlaU.ry of a cunjway neutered in £ng> 
land, abd Uisg wirond up ondcr the auUb.nty of the 








Cov«\°^ t^ie^^“'^’^^plL \ofUe uot 

i^ot ^e a«?''^vnW Th ov 

o.aev. „^°?o:5^® Vo.. 


SS" • Boi‘'>.'^„??«^8SO»-’®'^° 

S.. ■!'“SS«^«“’‘“P-'^'®-' .« 

RKE* ■»• " -TO UD-^ . ,, of CO.”'* 

tor^ — ;ndV^6“^V i 

vE^e. ^ Vl o5 om- 

s*« .t'* 1 SH“ s%si.'SH“i“^ 

CoTif'‘^''^Xe coe-’^bs ^us'’ ® Aee®®^ sn a 
Court 

W ‘'“tM “*'“f .S'*"' 


qT? C^S^®• 

Da»2/ ®* tosiPBB® a'^ A X „nv 'se 

sia. ^rr-® 

«as coT^^ ^ovo t\i^ . tUese f ^-.^aiog- 

^rrs-nus ?“i„s« “tj? .»*s^ 


, Ron «as cioro . tnes>. - ‘ividios- 

into.o?® i-eso'V'itio’a- co»?aay 

ong®«\o V ; . ani !f Se«»6J«7 V\^ « 

4:5! ■; ’SiifSfit-r 

i ■i"i^a’axa^^®'^/odm.an'<;B io \eaVO„°*,,I^-'Ebe_fi 


do »°'‘ '^lotwa nn46’^gQ^A:E« _^0 

aaa« ®foi a co^^rtti ^-E &., 6 Vtiot>-7 , 

B°^ Vn?t ^ ; „ 1- y ability t® ' 

1883> V^ieT®. * 

B ^i.cuiio’‘ ®{nee<Ii«i- ./ass') 
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COMPANY— eon/iflu^a. 

" ■'VTxniKfl VV—eom.aueJ. 


alrtaAy bcra lutually ixccuvm uj 
of vTopcrty of tlio dcfindaotti lOiliosgti tUo auin 
dccruu nmy not liaTO been rcalhol by a ulct tluro 
if no longer a fuit or ullun to bo ftayol withtii tito 
meaning of i. 72 of Act XIX of lSo7. KabATAB 
bUAUJl r. GCJEBAT TbADIBO COUPABt 

La Bom., O. C., 20 


74. 


- Notico of api>ea)— 


r/ liine yw appfal—lHtJiait Coatpanirt Art {S e/ 
ISSCJt iVtK^iw.— l^olieoof as appralAgaiftft 

any order or deciiiea made or ghca in tbe nutter of 
tlio wiodlRg-up of a rompaoy by tbo Court moft. 
(■.•'Vf < Itl of Act X of ISOC. be pirca to tbe 
I . • • "’.f the order or 


cuuitancre being ebowa. to ... t • • r 

6ABAWAK AVO litnCarAir OiVCtKd AICD TxAfitAO 
COVrABT. LUIAB DAHSOOKtTfi f. OtttCUl 
IitatiifiAToa 

CL Z.. a. 4 Calc. 704 i3fi.-L.Itn 631 

76. ■ - Co^pooit* Aft. 

VI 0/ 18S2, tt, m. Pr'artfre— v— 

Notice of aa appeal from any order or deeifion 
B ■' **Hirr)in the matter of tbe wlndincopof a 
Cl * ’ • e of tbo 


LOiiT 4 bAAsa.. A *1 '1 

7B. - - ■ ■ - • Notice of procoodlng— 
Serttet t>J notifu aai ordff$—S%\l apatotltumlrtVa’ 
teritf—Voalriluiorf m Jad)o loJSnsUfh etnnpoat~ 
Lott liKMfa addrtu or place- of otorfr— !?■/» CJ of 
iht rulet of 3fi63 of tie JJii/i Coart, JJemtojr.— 
77)0 honAat, Tkeohef, and Alcdjtmvncsii Haot. a 
joiatttock company, rrgijtcred fiDdcr Ibe Ei^lidi 
Compaair* Act, 18CJ, wa* ordered to br troacd op by 
an order of tbo Court of Cbanctry >o Eogland la 
ISCCk and by a fubtiqumt order of tlie aaSd Court 
nude la tbe Hlndmg.ap of tbe back, it mucstlcred 
tlut lerrlce of any sotice, fomatozu, trder, or 
etber procecdjogi la tbrao malten might bo tBocld 
by putting lucb notices etc., Into acy pc«t odlcr. 
4itber ia £c(rlaod or at Uombay, duly addrvaard 
to tacb coatribBluriet, being pact lacmbcn acoe^ 
ing to tbUr reapectiro laid Lcoira addnwKe or 
placia of aUde. l)y a fixul balance order dated 6tb 
J one 1879, it vaa ordered by (be Cuurt < t C^ore^ 
la Kogland that tbe pcrfcna named ia tbe acbediue 
to tbe laid ordtr.beUig contrtbutcriea ae paat bkiii* 
ben of tbe tald lank, ibuoU vitbia four daja afltf 


COMPANY— co»/,aitrd. 

7. WIXDIXQ UP— coa/iuurd. 


(he Tarioni orden and nctieca w ■uaj..»..~.a 
in (he «mding«up of (bo bank prior (o (be tatuico 
(itder of the Ota Jane 1879 had been KUt by pr«t to 
(' ' Aiblreuctl to him at Ko. 30, Fanaatadl, 

t ■ a • r~i 


(Hianctry coD*a'''Ni thmin liad tiot anaru aa ai,aw*. 
the defcodact • • i , ‘ ■ i. * 

auU moA fai' fa's ■ ’ i 

law.aluayaui i , ■ i m a ■ ’ 

that a pmo • * i. ■ i • i. 

base doe n< ' . a i 

notices ho >* eu... , i 
order obtained m hli abw&ee ia made the gninnd of a 
euit in any Court goi treed by Sngliib pniiripire. 
The Court of CLauttry in England bad not in till 
caae eo called the defendant before It u U> enable it 
in hie abaesce to ^nonnee a dibnitltc order agalnat 
him or to bind L>in In the Court of hia diwirilr, 
although he waa iucluded in the cnlcr of the Ctnirt i<f 
( • e.H iti^t the defendant Ircrjnnitly 


allegFd ermtnbsiory, act] lo lutt. u~r *. « 

Mrrke thern Loepoe, I10VJ)Ar, AXS MECtrti* 
SASAAB llABS r. OoruTp ItlMCBiyCSA 

LL Lb Jh. 6 BotQ.. 2 26 


77. . 


. Snitagninatcontrlbutory— 


^n’cee of nol.fe ami erJere-^Coalntal./rf 
Jadta to NaefuA toapaof.—’Ttie dcfcniiant iraa 
(Ued aa a rontnbutory ca tbe ll Hat of aharrbo}d.ef 
liable In tbe arloiUng upof tbe Z.<>bA'U, Ihtnhty.aoJ 
Mediterranean Sack. Tlie llaak vaa an >ng}i«b 
Joint block Cuoipaity n-gieten-d under (be EsgUih 
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7. WIKDING continued. 


Oh tho Itit SliUcb 1S70> tlio wiiuliug-up of tho F. S, 
ij" W''. Co, \vu8 ordovcd to bo coutinucil uudcr the 
eiiiiorvisiou of tho Court, ond suit was ut tho 
sauio tiiuo stayed. J then endeavoured to have the 
nrbitmtion revived. D» this ho was unauccesHful, tlio 
submission not bavin-' been (ilod in Court, and llw 
nrhilratioa heinj? held to ho already dc!nl and past 
revival. The suit subacijuently cjinio on to bo heard 
and was dismissed, on tho ground that s. 175 of 
tho Act made uu arbitration and an award a condition 
precedent to any suit, J thou called on tiio liquidii- 
tora to nominate an arbitrator, and cuter ou a fresh 
arbitration. Tliis tho liijuidators doubted whether 
they eoul<i legally do, and therefore they now peti- 
tioned the Court for its order and direction iii tlw 


naatter, 'lliey submitted tliat J Iiad never acquired 
the rights of a dissentient sharchohler under s. 175 
by reason of the iusnlficiency of his notice, and 
that, in any Ciise, one arbitration having been already 
entered upon and determined, J could not uow call 
upon them to enter ou a fresh arbitration. ITeld, 
foUowiug In re Union Bank of Ki» 3 slon-upon» 
Hull, L. B„ Hi Ch. B,, SOS, tli/it <7’s notice of dis- 
Sint of the 6th August was in itself an insudiciout 
uotico under tho provisions of a. 175 of the ludiau 
Companies Act, ISGO, hiasmiiclj as it did not contain 
tho ri'iinisition to tho liquidators rcijuircd by tho 
latter part of that section, and that, consequently, 
it was open to tho Hquiihvtors to have treated J as 
disentitled to tho riglits of a disseutiout shareholder 
un^r that section. Held, further, tliat it w:i3 ivithin 
tho power of the liquidators to waive such iuformality 
in tho notice on bolmlf of tho company, and that they 
had in fact ilono so, and that J was consequently 
entitled to tho rights of a dissentient shareholder 
under that section. Held, further, that tho rights 
of a dissentient shareholder, under that and tho 
following sections, who had elected to have tho value 
of his interest in the company decided by arbitration, 
were not limited to a single reference to arbitration, 
and were not extinguished by tho expiry, without an 
award being made, of the timo fixed by such reference 
for making an award; that in such a case, unless 
otherwise disentitled, tho dissentient shareholder was 
entitled to a second rcfcrenco to arbitration for tho 
purpose of arriving at a defiuito result by means of 
an award, which was tho object contemplated by 
tboso sections of tho Act. In se PiEiUNO- Spin- 
ning AND Weaving CoiiPANX. Jbhanoib Gus- 
XADJI V. JOOSNP HAJI AHilED 

Cl, L. B., 7 Bom., 494 


(4) Duties and Powers op Liquidatoes. 

83. Power of liquidators to com- 

promise under sanction of the Court— ..drt 
AT of 1S66, s. 174.— Under a. 174 of tbo Indian Com- 
panies Act, tho Court has power to sanction compre- 
miscs of calls, debts, ond liabilities before the list of 
contributories has been settled, or the competence 
of tho shareholders has been ascertained. Tho Privy 
Council will bo reluctant to interfere with the discre- 
tion of Courts having jurisdiction to sanction a 
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COjldPAITY — continued. 

7. WINDING UP — continued; 
comproiniso by tho liquidators of a company winding 
np under B. 174 of tho ludiau .Companies Act, 
where all tho facts Imvo been placed before the Court 
111 India, and there is no reason to suppose that the 
proceedings for a compromise have beeu tainted with 
fraud. Bank or Hindustan, China, and Japan 
t’. Eastehn Pinanciad Association ' 

[3 B, li. K., P. C., 8 ; 12 W. E., P. C., 2T 
13 Moore's I. A,, 15 


84, — Power of provisional liqui- 

dator to_ miilie advanceB—Mortyayee for ad. 
Vances to indigo factory, — ^Whero it was shown that 
tho bank was first mortgageo of certain indigo con- 
cerns, and had advanced money to the planter for 
tho purposG of carrying on the cuJdvation and maqu- 
facturo up to tho time of tho winding-up, and it was 
still nccCBsary that further sums should be advanced 
for tho completion of the cultivation and manufac- 
ture, and that under the circumstances it would be 
clearly for the benefit of the creditors that such 
advances should bo made, —Held that the provisional 
liquidator, supposing the winding-up of the bank and 
his appointment by the Court in India had not been 
ultra vires, would have been authorized by the Court 
to mako the required advances. In the mattee or 
THE Indian CoiiPANiES Acr, 1866 

[1 InA Jur,, IN. S.,335 

85. 1 — Mortyayee for 

advances to indigo factory — Companies Act, 1866, 
ss. 116, 174 — Suh-morlyage hy liquidator of lien 
of company on indigo crop.— 'Where a bank at the 
timo of its failure were mortgagees of an indigo crop 
for the season’s outlay on which they had advanced 
sums of money, and it was found that a further sum 
was accessary to complete the season’s cultivation 
and manufacture of the crop which would otherwise 
bo lost, au application that tho provisional liquidator 
should bo allowed to borrow the money required from 
third persons, assigning to them the mortgage lien 
held by the bank ou the crop on trust to pay them- 
selves in tho first place and afterwards'to p.ay the 
surplus proceeds to the bank, was refused as not 
being sanctioned by tho provisions of s. 116 and 
s. 174 of the Companies Act, 1866. The Court had 
no power to sanction such an an-angement, which 
would bo altering in a material degree tho footing on 
which a security held by tho bank stood, and inter- 
posing a new ti-ust between it and its debtor. In 
the jiattkb oe the Indian Coin?ANiEs Act, 1866, 
and of Agea and Masteehan’s Bane 

[1 InA Jur., N. S., 350 

88. Powers of liquidator after 

dissolution of company— Cowipam'es Act (Vf 
of 1882), s, 187 — Promissory note. Suit on . — Suit 
on a promissory note of the defendant in favour of a 
company: tho note was payable to the company or 
order. The company had gone into liquidation, and a 
liquidator had been duly appointed. Tlie plaintifis 
had purchased, together with certain other assets of 
the company, the note sued on, but did not obtoin 
the liquidator’s endorsement of the note until after 
the dissolution of the company was completed. 
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Held tbat the liquidator hud ao power to cudone 
the note to the pl^tilU. RiUacDiKDBa &iv v. 
Kijfpas^art Casiri . L B., Id Mod., 408 

67. Irijttars of administration 

to estate of deceased eliareholdei — Otniiiice 
(o pvt on lilt oj eontrihvtoriee all ptrtone iiatff 
Of reprettnlattree of deceatei iAereAoZd«r«.~The 
official liquidator need not take out IctUra «{ ad- 
tniDistniion to the oitate of a deceued iharcholdcr 
before wtUiug the liat of cobtributoriee. There !■ 
nothbn m It. 136 and 144 of the Companies Act 
(VI ol 1833) rcguincg the official liquidator to 
■ 1 ■ .St 


liquidator to do BQ, SOBiBJt JavsETri e. I(Bvras> 

DAS duajirriiSOiS . I. Ii. IL, SO 004 

88. Voluat&i^ liquidation — Li‘ 

gvidalOTi J2orreteia,9 jiotcer* Fnactpal 

and ase»l — £UcUon— SuhroaalioH— Coapaniet 
Act (vr 0/ 16821, •*. 14i oy. 177 C^J.-Cnte la 
•which it was hUa that a liquidator of a «oiai«ny 
bilug voluntarily wound up had power to hom>w tor 
th« purpoKs of winding up, including the worUaR 
of sUamcn and dccVi, on the credit ot the assets a 
ths coaitoy iriihoat tcouitf, Mrittcii or i-Uicnrue. 
and that the lean In question was within UU poacre 
and was in fact made to ths oompany. though the 
liquidator also made h'muclt personally liable. i*«r 
PftuSAiU. CJt^Jltld that a pereun ountractiaz 
with an aRcnt may look du-ceUy ta the prtacipil 
unless by ths terms of the contract he has agreed net 


COMPAUY-coat.sMd. 

7. WIUTDIKO UP-coaiiaard. 


proposed sale would ho in contravustiou of ths 
oosenant. Jltld that the covaiant did not apply to 
assignnMuts by o^icration of law or assi.nimcuts 
authorised by statute, ba 10 and 12 ot the Transtcr 
of Properly Act jlV of 1S82) rtlaU) only to Iranstcia 
by act of partus. l» inx sunan or West 
U orcTovns Tu Courasr . I. !<. R, 12 AU.. 103 

ao.. 3>uty of liquidator — FskiJ 

of ereditor appointed Itqmdalar/^A persat nUj 
liM been appointed liquidator of a company ought 
not, after such ap^iutmont. to coutiuno to act as 
sahU bf a creditor, ahoso right to prove against the 
company is in dispute in the liquidatWa. In ms 
uatiza or Wxti llomows Tea Courasr 

CI.IaB..O AIL, 160 


(r) CosTt aso Cmua oir Assets. 


an order for its bring so wound op. ThrpctiUifi' 
log creditor is entitled to his cosU as a first charge 
on the assets of the company. sub;|eet to any prior 
Kens on the estate. Is bi Ksoob Hant Tu. 
Cotiraxr . . . . 8 O. L. R, Ap., U 

— .. .. .. ^ BlstrihutloD of asaots— 
Contpaates Act fX2X of 18i7j, t. 73,— Where a 


TUB surrsB or Qii>oe« SrzAU Tro Costrarr. 
Ex-riJitB Dsuh a>'9 Losuo.y Daks 

[LZa XL. 18 Colo, 81 

80. — AppUentioa by oiQclal li* 

QUidator for Bonctlon to ealo of conpaDy's 
property— Xsais— Coccsaaf oyaiasl asnyawcaf 
— Coreaoat net applying to asityamsafi oUer Ham 
Ig act cf partxet — Compantt* Act (Y1 <tf IS^), 
*. IJd—Act IV c/fShJ (Tranejer of Fropertg 



(IIdcL Jttr.,2f.a, 304 
03. hoam sooV/jf— 

ilemltr wilAdroiciay from sssbctafica— ^'citrs of 
wttxhdrusrel.— One of the articles of usoeuUon of 
a rrgwtcrcd loan society provided tlat a member 
who has received no 1 «n may witlHinw fnm the 
asswlattoB and rccriio the amuuui at his cndit lu 
calls Miaws the arrears. If any, and Intcnst duo 
theroon on pvuiR too month'a notice, such with* 
diaaals to l« paid from the first avaihiblo funds. 
The soriety w oit into voluntary liquidation. Dy an 
eatruudinary rcajiution it was rvsrivcd that the 
assria bo raUably diviJui among the sLsrihuUcn 
who had already Withdrawn and thcae who were sUlt 



papers, and that a copy be iKatcd at the soctciy'e 
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A^Y—-eoHtinttedK 
7. WINUING UP-cos<isii«i. 

Held tb&fc tho liquidator bad ilo pinr«r to cndom 
tbe note to tbe plamtiSa. ItuucBiia>Ki. Hao «. 
KAOTASAid CUBTII . 1 L. a, 18 Mad., 408 

87.— — IiStters of odmlaletratioa 

to estate of decoased sbareholder— Omimm 
io put on Utt of contnlulorii* all ptrtotu lialU 
at repreHitlatiftt of deetattd thartMdtrt^ — Tbe 
oiRcial liquidator need not take ont lettm of ad> 


»A8 ^UOJIWASDAB , L L. E., 20 Bom.. 064 

88.. -Voluntary Uqoidatlon— Xt* 

jutdatori Eorrotoiny poutri <i/—Mt*t*—Pfite*fat 
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lestcct tbonld not “ assign, underlet, or part sntb the 
pessetiion of any part of tbo said priiniics unless 
witb tbe expresa consent in vmtuig of the said 
lessors or tbcir assigns.** Tbe company 1ia\iug gone 
into _ liquidation, and tbe olBcial liquidator having 
applied, under s. 141 of tbe ln<Saa Cempinies 
Act, for sanction to sell tbe company's property, it 
waa objected on bcbalf of tbe lessors’ assigns tbe 
proposed sale Tould be in contras oitiun of tbe 
covenant. Meld that tbe covenant did not apply to 
aseignnents by operation of law or assit^maits 
aathorized by statute. Ss. 10 and 12 of tbe T^nsfer 
of Property Act (IV of 18S2) relate only to transfers 
by act of particA In tub VAnnn or West 
UorsTows Tea CourAxr I. la B., 12 AIL, IDS 

00.. Duty of liquidator — Valtl 

of rreditor appo\uUi lioutdalor. — A person uhn 
been appointed Iqntdator of a company ought 
not. after such appointment, to continue to act as 
Takil of a creditor, u hose right to prove against the 
Company is in dispute in the liquidation. Ih tub 
UATT xa or West lioraiows Ti* CoitrAjrr 

[L la IL, 8 All, 180 

(e) CosrB AAD Cuivs ojr Assm. 


PxTUBBASl, C.J.— Jleli that a persw oonttaeiutg 


TUB KATTSB 05 OAhOES StBAK TCO COUrA^T. 
Ex-rAUTs Dsiai isu Lojrsox Bajts 

Cl. la B., 18 Calc, 01 

83,— —Application by oiUcial U" 

quldator for BancUon to sale of company’s 


proixity of tbe coroiiaDy ovcri^es a private CMi» 
tract against assignmest mads by tbo coin{«ny. A 
covinaot la a Ime to a company providsd that tb« 


an order for its being so wound op. The pctilim* 
u>g creditor is entitled to his costs u a first chaise 
on tbe assets of tbo company, subject to any prior 
bens on tbo cslata lu nx Kasob IfAnt Tba 
C ouTAMt . . . . Q B. Ij. B, Ap, 11 

Oil - Bistributioa of assets— 

Conpauiti fXIXiif mrj, I. 73.— What » 
company is being wound up under Act XIX ct 1&C7, 
and its siicts aro collected and distributed under tbe 
73rd section of that Act, all cxediton tsLe pro ralo. 
!:« TUB UATTBB 05 ACT XIX 05 1S57 AXD 
Qamobs Sibau Katiqatios CovrAST 

[1 lad. Jur, 27. B, 304 
03. Loot ti’tKftp— 

iifmLtr «\(kdratc\*j /rota osioctafioa— <1/ 
wtfAcfrtiirsf.— Ono of tbo articli'i of *“ 

a rcgistired loan society providi.J tint *,’*'•** 
who hae received no 1 an msy H(th.|™w "'mH'' 
ass>clatlnn aud rccrivo tbo aiiwiiid st M* ' '.i „j 
calls lainiiS the artiAM, If anyt *«** i *^1 lii|' 
tberoon on giilug one i* .i i-'” • ' j 

draaals to bo J"*''! ?'■’“* if"* "il'. tli- f'' ‘ 
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7. WINDING -GV— continued. 
office. Held, affirming the judgment of SnErsABD, 
J., that these members who had given notice of with- 
drawal under the article quoted above were entitled 
to be paid out of the assets of the so.ciety in priority 
to the other members. Adibtienam Phhai «. D’Sesa 
[L li. R, 19 Mad., 85 

94 , _ Claims on assets— Precerfence 

of judgment’deht due^ to Secretary of^ State — Stay 
of execution of judyment-deht, — A. judgment-debt 
due to the Grown is in Bombay entitled to the same 
precedence in execution as a like judgment-debt 
in England, if there be no special legislative pro- 
vision affecting that right in the particular case. 
Under similar circumstances, a judgment-debt due to 
the Secretary of State in Council for India is in 
Bombay entitled to the like precedence, and the 
reason is that such debt is vested in the Crown, and 
when realized falls into the State treasury. The 
nature of the cause of action in respect of which the 
judgment was, recovered does not affect the right of 
the Crown or of the Secretary of State in Council 
for India to priority. As the Crown is not, either 
expressly or by implication, bound by the Indian 
Companies Act (X of 1866), and as an order made 
under that Act for the winding-up of a company 
docs not work any alteration of property, such an 
order does not enable the Court to stay the execution 
of a judgment-debt due to the Crown or to the Secre- 
tary of State in Council for India. It, is a principle 
recognized by the laws of many countries that claims 
of the Crown or State are entitled to precedence, — 
e.y., the Hindu, Eoman, and French codes, the laws 
of Spain, the United States of America, Scotland, 
and England, Sechetaby oe State in CouNoni 
TOE Indu V, Bombay Lanbino and SsiEPiNa 
Company . . . . 5 Bom., O. C,, 23 

95. — • Secured and «»- 

secured creditors — Application of iEnglish lato 
where Indian Act is silent — Rule of justice, equity 
and good conscience. — There being no provision in 
the Indian statute law by which on the winding-up 
of a company, secured creffitors are entitled to any 
preference over unsecured creditors, in such proceed- 
ings the rule of English law — ^that secured creditors' 
can only prove for the balance of their debts after 
deducting the value of their securities-— should pre- 
vail as being consonant . ; ' . . good 

conscience. Waghela ■ . .. I. L. 

R., 11 Rom., 551 •• i- R., U I. A., 89, referred to. 
Mdssooeie Bane v. HimaIiAya Bank 

[I.RB.,16 AIL, 53 

98. Right of servants 

to prove preferentially to other creditors — Wages 
of captain and crew. — ^Where a steam tug company 
was being wound up under the Indian Companies 
Act, 1866, it being admitted that the vessels -were in 
the habit of going to sea, — Meld that the captains 
and crews were entitled to rank preferentially and to 
be paid their wages in full, in priority to the claims 
of other creditors. Semble — They would be similarly 
entitled if the vessels plied substantially in tidal 
waters, whether plying actually on the open sea or 
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IVINDING UT}— continued. 
not. Meld, also, that, in the absence of any contract 
or custom to the contrary, the captains and creivs 
servants of the company, and wave 
entitled to be paid only for the month in which they 
were dismissed. Meld, also, that servants of com- 
paniM generally had no right to prove in preference 
to other creditors, or to be paid in full, or in priority 
to them. But where A by his contract was to bo 
paid H1,000 on any -breach of its terms,— Meld 
that he was entitled to prove for 111,000. In eb 
THE Indian Companies Act, 1866, and op 
Caiodtta Steam Tua Association, and in be 
Eastebk Steam Tna Company 

[2 Ind, Jur., N. S., 17 
Bnt see In the mattee op Agba and Mastek- 
man'sBank . . 1 Ind. Jur„ N. a, 352 

where, however, the order was made under s. 46 of 
the Insolvent Act, 

®7. Wages of la- 

bourers— Beng. Acts III of 1863 and VI of 1865. 
— ^The wages of labourers employed under Bengal 
Acts III of 1863 and VI of 1865 are leviable out of 
the land, and form a primary charge- upon it, into 
whosesoever hands it may pass. Therefore such 
labourers are entitled to their wages in full against » 
company which is being wound up ; and purchasers 
of the land from the company are entitled to set off 
against the purchase-money payments made by them 
to such labourers on account of wages due to them 
by the company prCAious to the purchase. In the 
mattee op the Indian Companies Act, 1866, and 
SODTHEHN CAOHAE TEA COMPANY 

[2 Ind. Jur., N. S., 180 

98. ; Salary of servant 

— Rroof of claims. — A had been engaged as assist- 
ant to a company for three years under articles of . 

I agreement, which contained no provision for his dis- 
missal, except in case of A!s failure to perform his 
covenants or for misconduct. Before the expiration 
of the three years the company was ordered to be 
wound up under the Indian Companies Act, 1866. 
At or about the time of filing the petition to wind 
up, notice had been given to A that his services were 
no longer required. Since then A had been unable, 
though he bad done his best, to obtain service else- 
where. Ads period of contract had since expired. 
3 also had been similarly engageffi but had received 
no such notice, and was still continuing in the com- 
pany's service. His period of contractl had not yet 
expired. In a prooeeffing in proof of claims of credi- 
tors against the company,; — Meld that A was entitled 
to Ills salary to the end of the period of three years. 
3 was also entitled to his salary to the end of the 
period of his contract, or should that happen first, 
till the company came to an end. In the mattee 
OP THE Indian Companies Acij 1866, and Sbee- 
5ADQ0B Tea Company 2 In^ Jui’„ N. S., 257 

99. Unpaid wages of 

.servants — Priorilg — Indian Companies Act, VI of 
I8S2.— Under the Indian Companies Act, VI of 1883, 
the claim of servants of a company, in respect of 
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7. WINDING UP— ceni/iiu«J. 7 , WINDING UP— eone/iwfwl. 

mpatd wages, hat no priority to other debts doe hy necessary that the loss Ut the Company io respect of 

the company. Is be Pibell 11^ CoMim which compensation U asked for should be the direct, 

^ [L Xb 10 Bom„ mU and not a remote and more cr less specntstlre, eonse- 

lOOi - — ■ Ceni^sies Act <)neDca of the misfrasance or neshtt of duty on the 

, , ' I ■ • • , ' pact of the dircetAr or other officer of the company 


Btu «. IIitui^TA Bass . L Hi, 18 AIL, Itk 

104. Suhstitutioa of represeato- 

lives of deceased respondent as parlies — 


1m the surtBB or the Issiav CowpasiBs Act, . . ‘ .■'si 

1883, isb IS IBB itartEB or T, P. Beows & Co. , a » « 

[Z.lbB..14Calo.210 * ' . . ' . 1 . 


■I • I 


the cost of each side sliould he paid as a first charge 
cat ot the estate. Is m uattsa or Wesx 
Hopetows Tea CottPisr . I. lb B., U AU„ 34d 




ho fully and adoioatily set out iii an affidasit or 
aifidaiita Is BE dxnasoiB Ka&asi & Co, 
UOBuasJi Brsieujt Dasaa t. Pestosji Euaui 
DuaBWAB . . . L Ib n., 19 Bom.. 68 

103. Auditor— ifsa/sasane*— 

Daac^et—TlitnoUnti* qf fore— X«nt<a<>e» Art 
(XV oflS77J, fcj. II, art. 36.— An anditor of 
a company to which Act VI of 1882 appliea, whs is 
diilv iriTviinfed by a renrra! jnMJni' of Ibe ronitnov 




£Llbk.,I«AlL,Ifia 


•• COMPASS MAP,” MEANINQ OP— 

- ' **Coi<ipaM map” gise* 

tally means tbo rcTcnno surrey’s map. llKirs r. 
UauoBED IssuBi. CaowsQBt . 26 W. B., 521. 

COMPENSATION. 

ar. 

1. Cnrix. Cases .... 14-13 

;. Cbiuisax Casis . 1113 

(a) Fes Loss OB Imcex cacscd 

BY OrrE^CB . . 1443 

(4>To Acccbeb os DissiusAi. or 

Cosiruisi .... 1447 
See Costs- SrscuLCatu— GorusuisT. 

[Marsh., 01 

iSee Cases csccb Lass Ac<;cuitiox Act, 
SA an, S9. 

£es Cases bsdeb Lasbiobo am Tesast— 
UtriEOIMlSOSLASP.KlOUTTOItlBOTE — 
CourErsAxius eob luruoicsESTA. 

1. CIVIL CAhES. 

L- - ■ — -Palosie of attached property 
— Cictf iVccedere Cod*,lS53, t, (Xmitiualkn. 


a A 


( 1143 ) 


DIGEST OE CASES, 


{ 1444 ) 


COMPElSrSATIOir— 

1, CIVIL CAS'KS— concluded. 

■under s. 88, Act VIII of 1869, can only lie a'warded, 
on tlie application of the defendant, by the Court 
■which diaposea of the case, and cannot be given by 
another Court in ■whose custody certain property 
belonging to the defendant has been found and 
attached at the instance of the plaintiff. Hxteo ^ 
SOOKDEKT DOSSEK tl. BOlfSSEE MOHUK DoSS 

[3W.B.,Mis.,2S 

2, Excessive attachment— Ctml 

Procedure Code, 1859, s. 88. — ^Where a suit was 
for R3,000, and the plaintiff, ■who was declared en- 
titled to S.677, without sufficient grounds attached 
the defendant’s property to the amount of ft3,000, the 
defendant was held entitled to compensation. MAHO- 
MED Bezooddeh V. Hobseht Beksh Ehan 

[6 W. E., Mis., 24 

3. . Claim made by defendant 

for compensation for arrest — Civil Procedure 
Code (1882J, s, 431 — Peace to appear and defend — 
Cross claim in summary suit — Set-off — Practice . — 
In a summary suit, if a defendant has been arrested 
before judgment and claims compensation for such ' 
aiTcst under s. 491, he is entitled on that ground to 
apply for leave to defend the suit, and, if a primd 
facie case is made out, leave to defend should be 
given. (2) Under the Civil Procedure Code (Act 
XIV of 1883), a cross claim made by a defendant 
against a plaintiff cannot, in ordinary cases, be set up 
as a defence, except when it arises out of the very 
transaction sued upon and is in the nature of a set- 
off ; but the special cross claim provided for by a. 491 
of the Code, viz., a claim for compensation for arrest 
on insufficient grounds, may under that section be 
taken into account in any suit, and the amount awarded 
as compensation bo awarded in the decree, and thus 
pro tanto be a defence to the plaintiff’s claim in the 
suit, Kovjuet V, Peiiekle 

p. L. E., 18 Bom., 717 

3, CEIMIEAL CASES, 

(a) POB Loss OB Ihjvex caused be Obbence. 

4_ 'Order that portion of fine 

sho'uld be paid as compensation — Criminal 
Procedure Code, 1861, s. 44. — ^The accused were con- 
victed of the theft 9 f some bullocks and fined. Under 
s. 44 of the Criminal Procedure Code, tbe Magistrate 
dhected that the fines, if collected, should be paid 
to a witness as compensation for having to return the 
hnllccks which he had purchased to the complainant. 
Held that this order was bad. The sale to the wit- 
ness was not “ the offence complained of ” within the 
meaning of s, 44. AifOHXMoua 

[7 Mad., Ap., 13 

5, Award of portion of fine in 

theft where property is recovered.— Where 
loss is occasioned to a person whose property has 
been stolen, it is not illegal for the trying Magistrate 
to award portion of the fine inflicted on the accused 
as amends to the owner of such property, although 


COMBEii'SATIOE'' — continued. 

2. CBrlMIHAL CASES — continued. 

the stolen property is recovered and restored to l.ho 
owner. Eeg. v. Yessaeea bih Eisgaepa 

[5Bom„Cr„41 

6. ■ ISTature -of compensation — 

Loss to person injured — Pamages. — ^The compensa- 
tion awarded, under s. 44 of the Code of Criminal 
Procedure, to the person injured, in consideration .of 
the loss which he has suffered, corresponds to damages 
awarded in civil proceedings. Queeh o. Baijoo 
Kooeheb . . . . 5 W. E., Cr., 78 

7. ^ Proof of loss or damage— 

Criminal Procedure Code, 1861, s. 44. — On a refer- 
ence by a Sessions Judge, an order made by a Magis- 
trate under a. 44 of the Criminal Procedure Code, 
1861, awarding compensation to the complainant out of 
a fine inflicted for causing hurt reversed, as there was 
no evidence on the record to show that loss was caused 
or that any special damage of a pecuniary nature re- 
sulted to the complainant from the offence, Eeg. v. 
Samses Babaji . . ,3 Bom., Cr., 43 

8. Compensation between co- 

defendants — Criminal Procedure Code, s. 44 . — 
A Magistiute has no power to take property from one 
defendant and give it to another defendant. Aso- 
sxMous 4 Mad., Ap., 28 

9. ^ Injury by . negligence of 

accused — Award from Jine imposed on person 
negligentlg digging pit wherebg another person was 
injured . — An award of compensation to the widow of 
a person who died in consequence of a fall into a pit, 
negligently dug by the accused, from tbe fine imposed 
on tbe latter, is illegal. Keg, ti. Shiabasappa 

[7 Bom., Cr., 73 

10. Death caused by rash and 

negligent act — Criminal Procedure Code, s. 545 — ■' 
Compensation to widow of deceased. — An order that 
the amount of a fine imposed on one couvieted of 
causing death by a rash and negligent act be paid as 
compensation to the widow of the deceased is illegal. 
Ih EE Lutchmaem . I. L, E, 12 Mad., 352 

IL .Death caused by negli- 

gence — Criminal Procedure Code (Act Xof 1SS2J, 
s. 545 — Compensation to widow. — A Magistrate 
imposed a fine in addition to a sentence of imprison- 
ment on a conviction for the offence of causing death 
by a rasb and negligent act and gave compensation 
to tbe widow of the deceased out of the fine imposed. 
Held that compensation could not be given to the 
widow under Criminal Procedure Code, s, 545, 
Yaeia GahguiiU V, Mamidi Dam 

[LL. E, 21 Mod., 74 

12. Heirs of person suffering by 

offence — Criminal Procedure Code, 1661, c.ffL — 
Compensation under s. 44 of the Code of Criminal 
Procedure cannot -be awarded to any one excepting 
the person who has du-ectiy suffered by the offence. 
It cannot be given to the hch^ of a pci'son who has 
been killed. Queen v. Labb Sinom 

[10 W. E, Cr., 00 
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DIGEST OF CASES. 


( U4C ) 


COMPENSATION— 

2. CUIMINAli CASES-eoatiiktied. 


fine M compcoEaxiou lu u jiuauu w..%. 

purc^acd tbe ctolen pnpcity. Qcbek o. Bssnoa 
ct L. a, 0 Mad, 280 


rR«cdure,e.303iatcaait1utth« oonip<suatu>Q»w4ro«a 
by tbo Uagutnto U to be taken into consideration 
by the Coura in a mbicqucnt cifU suit, not Uiat it u 
to be aftcneudi di^nctcd from the damscrce awwdud. 
Loti «. AorsvaiTn . . 22 W. R, 330 


Eucncss c. liaUatM « 


CL 1*. a. 32 Bom., 438 


[L I,, a, S3 Bom., Vie 
IB Cattle Treepaes Act, 1871, 


lut to pau a Mitcnco of fine or ixapnainuunt la de- 
fault of payment of Ibe oompenaatiou awarded in a 
niattcT nnJtr a 21 of ibc Cattle IVetiiau Act. 
lil tDB XITTKS oi Ksxassi MC^DCI• 

(saaa,«>7 

10. ' ■ — - , — — IlUjal <rirar« 

aa‘i dUttUiOm of fallU — CotU of 
CuKrI i'tti Ac/, f. di.— A UagUtratr, uatbs under 


COMPENSATION-coaf.'aaed. 

2. CRIMINAL CASES— co>l<>»ed 


of the cattle. Uussaut c. Sasim 

[La a, 7 Mad, 3-16 


against two piraoni under that section, wUicb does 
not spoci/y (be propartbnate amount payable by 
mb, itg^ In inn aumnoy Kaiz r. MoasoB 
CLaa,14Calt,175 


cailir, one raime out. ut w a.. >... -.v ,. ..a -I 
Ibat offence were present, and tbo accused diould 
bate bexn charged with and tried for that <Aencc. 
Jltld, further, that tho trntcnco of imprisouincat in 
elefauU of i>aymiiit of the euiopcnsatiun was not 
H-arrauUd by law. CompeusatJoa may be Joied as a 
Goe, and the onlinary mode of Icrymg fines Is Uid 
down ui u 3&C of the CeAlo of Criinu^ I’mceduro. 
The law nowhere pioMdcs that fines may bo Ue fid fay 
loeaniof uapriaoHuitsU Pasrao Rai r. .tUO hints 
CL a a, 23 Calc., 138 
Qr»8-EvrKESS c. Laceniti XaYics'c 

[L a a, 10 Mod, 238 


S3. ■ 


Offence, wbelhee aoro 


brooch of contract amounts to an— Cnmaef 
TrottJur* Code fJrl Vtfjlii)!)), n. i, tl. (o), 2M 
— A>t XltZ of 1SS9, s. A— A tnexe breach of cxi- 
tnel Is not, under tho first part of a. 2 of Act XllI 
of lSu9. an effenro within the lueanlsgof the tmn in 
a. 4 of the Cntiuna) Prvwtdurc Code, and no coupen- 
aatiuu caoi thcrefere', be li'galiy awarded undr a 230 
of the Ceelc iu rerlHol of such breach. !:( TUB 
xuzTin or 73it riioios or Eiu Sisrr Euissr 
[‘IC.W.N.,258 
0 4 3 
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DiaKST OF CASES. 
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COMPENSATIOlSr-confirtwJ. 

2 . CllIJIIlfAIi CASKS— eontinuedt 

( 6 ) To ACCCSKD ox DlSSnaSAL of COiltliAlKT. 

23. Componeation to accused — 

iPowcr to award comptnsation without hearing oui- 
dence. — Hold tlwt It was Hot competent to the 
SfasUtralo to orJer couipcHieilioii to the accused 
under s. 270, Act XXV of 1301, without hearing evi- 
UCUCO. lllHASU c. M.VKUOO 

[2 B. la H,, S. W., 15 ; 10 W. H., Cr., 01 

2d. — — — IFalsa cate of 

theft— Criminal Vroocduro Code, ISQl, s. 270.— 
Coinju'iisatiou is not nllowublo in false eases of theft. 
Juuoouux f. OuiDUAumi IUm 

[3 W. E.. Cr., 70 

Cnioi CnowBEK r. UnowAxr 

n -W. K., Cr., 1 
2-W.B.,Cr.. 67 

jAUt Mpxani c, Fauxait IIosseix 

[0 W. E., Cr., 66 

Bavuxi liOatncQ c. Hubei: Xoshto 

[7 W. E., Cr., 12 

CnOOIOO DHOOX IllUnEOA7A r. Aedooe Mbau 

[7 W. E, Cr., 40 

auifAJtAXEB C. HABEE DATTA 

[18 W. E, Cr., 6 

But see Kali Cuton Lahtiu e. Shosuee 
B aoodux Sanyaji . . 23 "W. E, Cr., 17 

Defamation . — 

AsaAEUDDEE KUAX 

. IW.E, Cr.,6 

Denal Code, 


Qoeex V. Qoauit Sew 




Nor in a case of defamation. 
V. Baboo Kuax 


28. 


— But only m cases under Ch. XY of tho 
Criminal Procedure Code, and therefore not in a case 
under s. 37*1 of the Penal Code. Batbeah r. PuO" 
KONDEE 5 W, E, Cr., 1 

27. S. 270 of tho 

Code of Criminal Procedure applies only when a 
complaint of an offence, trmblo under Ch. XV of tho 
Code, is dismissed. Akonx J iotra 

[6 load., Ap., 49 

Queen o. Laiioo Sw&n ,8 'W. E., Cr., 54 

where it was held tho sectiou did not apply to cases 
of mischief committed on land and house-breaking by 
night, though both contain an element of cri mina l 
trespass to which tho section does apply. 

28. — Amount of com- 

pensation . — 1150 is tho measure of compensation 
awardablo from any complainant, irrespective of the 
number of accused persons. Queen «. Lauioo 
SiNQH 8 W. E,, Cr,, 64 


29. 


Wrongful con- 


finement . — Compensation cannot bo awarded in a case 
of wrongful confinement. Jhabu v. Bahab Abey 

[7 W. E, Cr., U 

AzaUB IIOWIiADAB V. Asaedudin 

[17V7.E, Cr.,1 


C OIAPENS ATIOM"— con 6'n wed. 


2. CmillNAL CASES— cojitiWBfid, 


30. 


-- . House-lreahing, 

Nor in a caso of house-breaking by night. Dhuka 
Nosuyo V. Hubee Nosino , 7 "W. E, Cr., 12 

~ ~ — — Fines — Power of 

isubordtuate Magistrates.— SuhonKnato Magistrateo 
of tho second class have no power to award fines to 
accused as compensatiou for frivolous and vexatious 
prosecutions. llEO. v. Jeebafa bin Mudakaffa 

[1 Bom., 181 

32. ^ Frieolons and 

cexatiour case — Causing hurt. — In a trial for caus- 
ing hurt, tho Subordinate Magistrate awarded com- 
Jieijsatiou to tbo defendant for a frivolous and vexa- 
tious complaint under s. 270 of tho Code of Criminal 
Procedure, Meld that the section did not apply to 
ancli a case, AHONYiiona . 6 Mad., Ap., 40 

33. — — Cases in which 

summons on complaint issues — Criminal Procedure 
Code, ISGl, s. 270, — Amends, under s. 270 of tho 
Code of Criminal Procedure, are awardablo only in 
cases triable by the Magistrate in which a summons 
on complaint shall ordhmily issue. Eeg. d, Eajtji 
TABAB Daji ... 5 Boro., Cr., 12 

34. Fine — Criminal 

Frocedure Code, 1861, Ch. XIV . — A fine cannot bo 
awarded as compousatiou in a case falling under 
Ch. XIV of tho Code of Ciiminal Procedure, 1861, 
Queen v. Nuakund . . 3 “W. E, Cr., 80 

36, Award on dis- 

missal of rexatioiis complaint— Criminal Frocedure 
Code, 1861, 3. £70.— Under s. 270 of tho Criminal 
Procedure Code, a Magistrate dismissing a complaint 
as frivolous or vexatious can only award a sum not 
exceeding R50 to tho accused by way of compensa- 
tion, and cannot impose it by the way of fine nor 
can he directly sentence tho complainant to imprison- 
ment in default of payment. Queen o. Gopai 

[2]5r.W.,430 

S 8 . Failure to prove 

case — Criminal Procedure Code, 1861, s. 270. — The 
High Court refused to interfere with the order of a 
Magistrato fining complainants under s. 270 of the 
Code of Criminal Procedure, when it appeared, after 
duo enquiry by tho Magistrato, that tho complainants 
laid claim to largo jummas in a chur, without pos- 
sessing any documents to prove their rights. In tub 
AtATTEB OF MOIHOOB GhOSB . 11 W. E, Cv., 10 

37 , — U nfo unded 

charge of being person of had repute — Criminal 
Procedure Code, 1861, s. 270.— A Magistrato is not 
authorized, under s. 270 of the Criminal Procedare 
Code, to award compensation from the complainant 
to tho accused in respect of an unfounded charge 
brought against such accused of being a person of 
bad character or repute. Queen v. 

33 , — Offences _ other 

than under Penal Code.— The power of Magistrates 
to award compensation to accused persons against 
whom fiivolous and vexatious complamts have been 
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DlOtST OP mES. 


( 1420 ) 


C01IPENSATIOir-^/>»<.ff*rt/. 

2. CRIMINAL CAbES— conL'noriT. 
bu<lc i« Bot codAbcJ to nupUiaU brougLt Qadcr 
t}i« prof isioQi of the rco&l Cwjc. Qcteek r. Tuures 
C4 W. W., 04 

30. Ve X a i i 0 It I 

eiarye—Cnmtnal ProfrJvrt Codf, tSGU #. 570.~ 
^V'bcTQ & comptauiant prefers three choigrt of threo 
(Ust'mei cITcncrs, two of which iLro oScnccs titshle 
andcr Ch. XV sod one under Ch. XIV of the Code 
of Ci-imlosl Procedure, » Msgutnte ms* swsrd 
annids to the accased oadcr a. 270 ot the Code, 
if he coniiden the charge with refercBce to the Caere 
under Ch. XV to hate bex-n Tca^ioas. ACocQOo* 
eooDtrs OnosB afiae SfADieero Cuffiroca Goosf r. 
ioraui IfAZRaa . . 13 'W. It, Cr., 3S 

40. Vtxaiiotti 

fiar^t~Criminal Proftdurt Code, ISSIt «. 270. — 
Where a jadkial officer from oseT.snnrt2 for the 
due admi^strslion of justice in Ids Court tnsLee « 
inisUVc in tsloog slept sgslnst parties whrae coodact 
appears to eibatruct the Court of Juitice, eomnrhat 
too haitily and wlthont doe circnjaspcrtlLPii, It le not 
to be prrsusird that ho had acted vexatioaely la the 
sense of a 270 of tiie Criotlna) PneeJore Code, or 
otkcrviie than !u perfect good faith, so ea to justify 
an award cf eempensstion to the penon who was 
prosecuted by his directions. Ateotrrvava cast 

C16W.B,,60a 


isstitutM ''opnn compiauis w< m.. ' i > 

of the Criminal Procedure Codev end therefore is 
such a rase as euder awartlisg oompeuuUoa made 
undo- that section is ilicgal. Itr rSB KarrKB or roa 
coxrz.ii2rT or Issst Iiukbs e. Uasotu 

CLIan., 0 AlL ,03 


< 1 ^ CramiHof ^roee* 

eisre Code, e. SSO—f'esaiiOin ronpfuiaf.— The 

S rurisioos of a ZoO of the Code of Criminal Proco* 
are may he applied In eummo&'Casrs, whether tried 
SDininanly or not. QuBze>ExrBBSS r. Bisara 

[LIaS.,UhIad .,143 


43. — X . I. I. CrsMi'sel rrore> | 

tiurt Code, ■ ' • ■ ' ' * 

rere/iOM ■ " , 

Crimi»al j » » , s' 

tioo under s . ' . ‘ • 

must bo ia < ■ • s » s s s 

satioaofa- — s • 

been discharged or acquitted, tuas scv^..^ .s 
applicable to an appliralion made to a Msgistiata 
suUiy with a rine to his taking prococdinBS under 
a. 110 ot tbs Code. QruU'GMrBESS r. LtsttrsT 
i:i.UB.,15AU..3e$ 


44, ■ ' " ■' — /MpmeseMaf •» 

df/aull of poyweat of oonftotaixOw^Ditirtu— 
£(a/eare, Zeyahty o/.— The operation of t. &C4 of 
the Cede ot Criminal Procedaro is rtslneUd to casta 
InaUtutcd by "compUint” at defined in the Cvds 


COh|P£NSATIOIf~<-es/<«se<f. 

2. CRIMINAL CASES--centiBsed. 
erapeo Infonaalloa girca to a {vdice efficcror a Msgls* 
trate, uid oonseqaently that section lias no application 
to a Case instituted on a ptJice report or on infrrma* 
turn pres fy a police cfficcr. Qswre~-Wli<t!irr 
under the scctico a Magistrate has piowcr to make 
an ctder'for impriammrnt In default ot payment ot 
the compensation swarded f ApolicecoastabtearTfsted 
a a 's " ’'■•^nrr a Ma^trate witbaa 


for Itie Usyiag of a linr. • i 

OuBOacuatua Sasnu Ksam 

CLIaH^Sl CalCL,070 

4A ; Ptooi Cut/, 

ee. 19S O0d Sit—Sooftioo to pretefult nod atcord 
of • •#•. fl default of pa f 


A him for clTencea uoucr ss. a,. 


40. _ 


J,a. a* . 


• Order for 


yruoaoieaf tad(/’cs/f o/ yoynesi e/eowpesealion. — 
Altbougb compensatun awarded under a tCO ot the 
Code ot Criminal I’rtcedurs is rtcornabU ss It it 
were a it is nit conpeieut to a Magistmlc, 
imisedistely upon ordering a complainant to }iay com* 
pcnsataiB. to direct that he tbcald is defanlt be 
sentenced to ImpriaAiacnt. QrzBB'KvrsEjs 


Z. Zo lb, 18 AU., 08 
- Coafeaeati«n/or 


I'cnva 

47. 

yWrofow 

alhrmc 


of the .f _ ’> » 1 . t » 1 . 

for making a frireduva and rexaiwus 
D^er at the same time that Is dcfMilt cf payment of 
the coDpensatioa the fcrum against wtmm the order 
is made suiter impnsoomnt. <2sem*fs>yreM *> 
r. A. R., fd approved. UiyiDU r. 

hUBiK CsawD . , , Z. Ih n., 18 All , 73 



digest 

( 14.51 ) 

48. 

roexaiioii^ police 

“5tEt5ksS::ars 

. 7 C.ade.—^ 

49. 


OE CASES. 


( 1452 ) 

' CASES- 

OOMPENSATIOS--^f;^:.„,, , 

S.S 

54. ' rT^TTfl^ce KtjdeT' Cft- , y-g -wibh a 

where a Magistrate « ^ Joi finally 

WcbS bas tbe Pa^f *°. 2 l Eroceduic, 

cfiatge wMcfi M Code.oJ Cr‘W ^^aer 

tiTidcr Cli* ^ , jj £1* 4- a. ftn6 

c-™«aM0UZ • ■ Cattle Tj 


49 


Sanction 

Venal Code.—-^ 

..S 

.sssTSorw ^ 

Code, B. 211. ^®®^iaeuce ^ndcr ®^jie„a,l as regf ^ 

r.rp-5>» 

tfie coiaplai^’^ ^kKAN ^n&.aA; 2^^ 

lS‘.<«tvf SS“ '■J/HsTao “■ 

exercise oi bis accused und sanction 

comprScdur^odc, ^^'^^^^^uder s. 

Criminamoce^ Sse ciiarge. 

tfie prose p ^e for bringing vavTcar, !• r 

•the penal t^oue ^ ciiiinder i>a'rKa . g jj_ 

uLf CH^BS 9^^ a? 

^Ainonntf^om^ 

____ — — ■ — ■ ^ j- il}R9, s. 271/ 

52. 


S M0b“ •___: 1- .0^ XS 

„ ander s. 20 oi 

-- 2’ 

tfie Cattle TrespaM ^^ detained ,.001. 


U u> 

■witb 




^ 6'’'° 1869^ s. 270. 

52 . ^"^Zif'pi^cedure Con®. „ ^ Magis- 

of Aetl^Ibl of 1869^.,^ 

* c\nce ^ ^70* ^ orA coinp®^®^* 

»r«. """to s» •«»“?■ w 

tlian n^® y/^eeding B50 f® Jo DaBI- ^5 

A tlf.rai^ 

53. 


^oteb OB ii tl.^ 

— Compenea- 

■flainfn/ #<«‘f«-;f:^Se 

sacb comp^arn cattU 

tiT — T'^Zced^^ f/ie Cattle 

S' t'” w»pp“;g‘„|° £’«• !\gi“t 

wasnot nn ednre, an^ ABABA 374 

: ^ -..J', rejcaJiS*'! 


of 




___ "- ^%^'ifCode- 

53. — ', T . nifcnce nnder C7i. — .IVTien 

Ve^e f I ®jSjS'MagiUrat® at^^^ Spensa- 

Pxoccdnre bone. 
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COMPENBATION— con/;n«eJ. 

2. CRIMINAL CASES— conLnbcit 
Q ATikI.i 374, Kal^ckand Qitdadkttf .&■«««», 
J> L. It., J3 Calc., S04, and 2fedaratn Tkakitr *• 
Jootuti, I. L, H, 23 Calc., SdS. referred to. 31s> 
oau c. SuBOTiE , , Z, li. 18 AIL, 853 


69, - 


, Caltl* Trtipatt 
Act, 1671,* 20— Fine or tnien'iMiiMaJ ■» 

paj/me»t.—\i U iiut Uwfeu to put » tcntc&co of 
fioe or of impriionmcnt in ilefanlt of payment of the 
Compensation awarded In a lOattcrandcrkSOofthe 
CatCid Trespass Act {I of 18ri). Ix rzza mattbb 
OF Eltabci Mvsdul . . S C. Ik IL, 507 

60. ^ ' " ■■- — . Diiflixiof of 

ekar^e— Criminal FroceJurt Code, 1832, *. 2iS 
(1872,*. 211J— Order of aequillaU — An or^for 
compcDSditioii a^iiut a ccimplamaut may ba made on 
an order of aci^uittal under i 211 of the Crminal 
I’rocedaro O^dc. MoKA Subieii c. Isuas RAUDnaM 

tl. Ik IL, a Cala, 6S1 

61 , ' - — - Dumittat of 

ckarge after ktahng ei>d«nce — CrimiMl Proee^ 


her r, Amin, I, L. S., S Had., 831, followed. 
qcssX'Euf c. PAXStr rasAO Genii 

CL Ik B.. 10 Bom.. 109 
63, " ■ ^ ' Failare to #i*b» 


•la. —I j - o u U ' 

QCSEX r. Uvtiv Rix 

CO B. Ik B., 296: 16 W.il, C r..O 

63. . - — ~ • Trial i* Original 

Court— Criminal Froeedvre Code, 1S72, t. 20?.— 
The special proviaions of a. 209 of Act X cf 1873 u 
to anard of compensation to a complainant are applh 
cabto only in tho case of original trials under' 
Ch. XVI of tho Criuunal Procedure Code, 1872. 
Ahoxteoitb .... 8 Uodk Ap.* 7 

64. ■■ ■ .. ■ — Aeqniltal after 


23W.il, Cr., 13 
' AeqniUal qfler 


trial if ekarje— Criminal Proeidnr* Codf, 1872 
t. 399.— Tho fart that the accused has been tried and 
aeqnUUd Is no har to Iho award of cempessatioa 


COMPBNSATION-^oaL'aard. 

2. CRIMINAL C.VSE3— coali'sBetf. 
tinder s. 209 of the Code of Criminal Pincednre, 1873 
Nskses r. AacDu . . I, Ik Bi, 6 Uadi, 881 

66. — Crimisof Pro* 
eednre Cod* (1SS2), *, 530— Separate clargte and 


Battan was set aside on tho ground tliat i. (>G0 c.uld 
only operate wheo there wu a complcto dlschargo or 
ac^niU^, MtJEii Dsva c. J hotv Sixtba 

CL I< B.. 24 Calc., 63 
1 C. W. If, 17 


M theoompiainant, and he, harins acted jndkSally. was 
not llaUo to the penalty pmnJcd in t. 209 of (ho 
Crunlaal Prcccduro Code. 2x 88 Ebsiuv Lassn* 
lux . . . Z. Zk B., 1 Boro., 275 


ConpIeiiU— Cnmiaot procedurs Code (Art X of 
J6S3), IS. 250, SCO— Cnmiuf Procedure Code 
Amendment Act flV of 1831), *, 2—Ptn'tl Code 
/Vfcl ATLK 0 / JS60;, s. 186.— tVhcTO a Ciul Court 


ociora Sue */ipu.y .Han.***a.v 

DiusTT Cuuxpan Nara r. diBro Att Sis trii 

CL Ik B., 20 Cal&, 4S1 

60, — • Complaint cf 

lari— SsoinoM foraieaAt—Pittkarse of aemiid, 
— ^IVhrre tho coaplamt. and the proof adduced in 
npp ti thtrrof, al^ed that the accused pers us. If 
guilty at all. were guilty of edTenres net trial le undqr 
Ch. XVI of the Code of Criminal Pruccdorc, 1872, 
and tho Ma^trutc issued n sainiBuoi to tsswer 
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VI.MK1: . tLX'*^’ Cr.,32 

““ “ 


■ '^I^Ccun^frocS^U 

ss^rss.s« 


;n3 "rt L. It-. 

P^ •ufOllAAtvO’^ 
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®f So Colo ‘>*.,?"ntyEas !>,‘^frocCcto>S\f„ t,cvsoa 

“;f. vvlioso 
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CoxiR^- 
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DIOKST OF CASF;3. 


( ) 


tOMPLAlNT. Col. 

1. iKStlTCTIOS OlCoamilfT iSDNECSa* 

&>J1E PREUUIVUtlES . . 14o7 

2. FOWES TO BETSa TO Sdi.obpu.-itb 

Opiicsbb 14<i7 

3. WiTHpUiWiL otCommiIixt ufnOcii- 

O1T10K OP MlOlSTBlTX TO DBIB IT . 1470 

4. BuMissit OP CoaPLiiKT . . . 1472 

(o) QB0ri.-0 TOB t)UBU84I> . .1172 


(e) ErpBCT Of Disbisbil 
C. RETlTlt Of COUrtltKT , 
HieoiiGsal ot— 


. 1432 
. 14Si 


Stt Cubs b npbb DiacuiBai of Accdstd. 


- Cosnlaanco of oiTeaco— Cnm* 


not f roreiftipe C{ 4 t, «i. 191 , 202 , 203 ~JUa 3 u(ratt, 
P«icere/-~“it(iy takt tegnit^fUtof," Mtaainj of,— 

• ' '.I > ' 1 • 


lummuiii tfl ilie bc<uwJ> or orJcr la cnqolry oodrr 
•. 202, or diniltt llto oonpljiDt BsJcr «. 203. Uubb 
Jai t. Siftia Alt . . X, L, 13 Calo., 034 


a .. , ,... . OognfcaaoQ of oOboco 
out cotnplalot->Fov«r of ilas\UroU—Offt»<o 
uoitr Ttthtl Codt cr tjioeiaf Jel.—to piro * Uigii* 


•oiDO ipwUi Act. Qdiui r. FiVBB Luo Uocsruis 
tl8W.lL,Cr.,4 

JJ. ' - — I .. JuMOficOrronl— 

— Porcr of JfagnffO{*.—A Ukgutnto, not bciaf; (2)< 
Mkqiktnto of tbo duirict, nor in cUirgo of » diruiui 
ot thediitrict, Unot oimpiUnt to utne wKnkots for tLo 
MTCkt of pcrwas igiinrt >kliom no compLuothM been 
preferred to him. nor uiy cliirge tntda b; thcjKilire. 
(4CBK1I r. OoMBio SiBCU . . 3 If . W., 317 


4. — Poirtr of J/ayt~ 

lral«—f»ft>rnatto»oftitr<i pertoa.—A 

xaxy t&lcc cogniuaco of & cue on tbe iafi'rmiiiou of * 
VVini iHrron witUiut ujr ccaplaiot bj the p»rty 
injured. 1 » bb lUuBCTtcs Kbogki 

[0 W. B, Cn, 3 

5. — — - Trial without complaliit-> 

Jft, ISSJ.—A oarjc- 
tion i»d •mtenee by » Hk^Utnte, F,Pv under tbc 
lUIltrajr Act> rererwd t tberc tKingnocoupluBt tud« j 


COUP LA XNT>~eo of I R vetf. 

1. IKSTlTOnOK OF COMPL.UKT A^^) KECEo* 
SARY PKELllilNABl&l-eoRtiRMd. 
befora tbo m rc<iuirod by lb« Codt of 

(^iiiun»t Procedure. Rw. r. Libbixs 

£4 Bom.* Cr., 4 

" ■ — Coit rfftrmi fron 

Cirtf Coar/.— A UtgittmU*. P.P., IiMuajariidictbia 
nilhont compl^t to tile up % cow itfer^ by tbs 

^ ‘ •' ito lad Knt by 

nctoii. 

£4 Bom., Cr., 30 


AXOBTUOrS ClBB 

a. - 


— Ateattd totmaia^ 


txla opy^aftRj.— Wheto ru oceuMd perton uppeur* 
TobnUnly before % Miglitmte to uuwer actAr^f, 


a • . R I t 

cully. CMditinui under wbieb n Misietmlo 'may 
proqm reitb in mi etd^i'ei or tHi) without • con* 
pUint npoa c%tb oniiwiTed. ind cues bcariott oit 
til* qnnuoa retiewnl ud rxpliincd. Uso, r. liinA 
SmitmA PcvpDBixo Orm . OBom., Cr.,^ 


mail, wc bU the Deputy Laicw put « me imttei 
(tetcwsti. upon which be dewreJ to proceed eiUier 
wilh ki* wnlta emapUat or at the ^e tf !_, 
by the iU^nUtio. Jltld that thr eco. 

*“ttWnct be alb,»aj m 
piMod >3 it* l« yA The lUjittnm n« 

bound to wiuire ^feeo the coapUiluiit the r-sa 
ttaUWoi* » wbki lb* IToceedisgi were 
^ «Ik, u wcctiia ftca him the purtjeuhr ov 
meet cc BUteaeaU at •hieh the keer.«».j, 

Dnu Du Kxtjn' r. Bxxsb Coisubi 'xx 


^ 1450 ) 


. 01 IPX.A^^ OY CO^l^-^ccntinued. 

1 . i' 5 s|s?§iEi.®®^ „i^f -«“r. 

10 . y of IS 63 , s- /'ogo (Stamp 

cutim'^ ^ e uTiler s. ^ ^aiut tia^ ^®®ae?ttie slgjm- 

wls t 

piVilB • ' --.-..^ffei 


( UGO ) 

^Tjorj OP C.tSE 3 . 

^ -DT AHiTE— .TXT 

TS«12SS“^Sf«»- 
i;“» rs“Se rSis 


's.-!SSiSs:’d -^rtr^e^s 

under rt>\<\r<^c er eo V pomiui^ ^ "RoT 

without a a^ 33^y, t° QAllA^^°^Cr., 9 

Sessions C.OU1 Crim'”®' 


jyAin ■ _ Offeuce c 

jUtfii®®^ comp^a'^'^.^p^otoyes.ftacnsel^ ^Q^ttie \ ^jjat it go oi tPe Code pKxeed 

■?:is.>-s?»Bkr£ferS rE5r.Uiis?.r.^sSi®%roT,e 

¥ ^^^^ment mon^.^^^e a ctmrge j. ^ ^ 


^ ccrfca“* -, _.„c£ioli'i““" A Vtiat tne 4 , of trnsi. 

f criminal git appaa^® jioiinaV tir®^ ^ istrate. 

^.iaence^ 4 '^^=^gaUtSj-as^dttottPe^^^^ and 

‘’feSnSSgl:?#: 

s£ rSio?tE.?s>r£> 

»s«iS”SA« srS’-' 5r£ i»*s 


fact o£ a " snVs. W and 

case nnd^r p cednre ““«! iindnary mqW ^.. 
o£ Crirmnal^^^^ianS*aP« of Session. U 

case to^^ 100 

®“* 22l&a.,14S 

SaS.® b 6 

: «-sssts*v 

, “;-4 


'or 


contained ? Vagistmtc ? gjag an n^= .ji^e com- 


contained “'TVagistmtc f ^^gjng an n^= com- 

Conrt to ^ notivitistan oo5,p^- ^igcb, « 

record of tb je^diU^^ before ^^t.oucd 

Refect oi ^ ^c -wbicl^* procedure J 

5 Wfi.“£ V?*?.l S. 


i »''‘“Sw "‘'’s'cStoi *'r,£r.;»- 

ailegedjo ^^^encemenc 



{ 14C1 ) 


DTQEax OF CASES. 


( 14C3 ) 


COIlPIiAINT—con^incc^. 

1. IKSTITUTION OF COMl’IiAlNT AKDKECKS- 
SiVEY FBELIUIXARIES— fc«finu«A 
Qu«<» T. A/aAt'in Ckandm 
^ Cr„ 67, oTMTuIeJ. QCEW t. K*BiT*ir NuK 

[6B.I^E.,r.a,06O 

S. C. Ih tbs mma o* SwuiTisNiis 

C14W.It,Cr^04 


00'UPhAJ2iTf—eo*l{nted. 

1 . ISSTITUTIOJ; OF COMPL-VUrt AXD NECES* 
SABY Pit£Ei:JIN'AEI£S-«o»{«iK«<I. 
Bissiuec. Qreexe. PcBZA Cbavdsa Bisuuts. 

QCHB r. Kiu SlAiJJt 

£4 5.1^11, Ap., 1:13 W. B.,Cr.,l 


20. - CoJt^Crtatnat 

^.irt Vf.nfiCnii,t.mni rej-j-rw 


VOUBV* i. ( .• 

t. KaBBBSIU. UBUBKI CUiUiTiUTt 

(4a‘V?'.lf..807 

Sl> , . ... ■— — C9-af«ii«<^— 

rUHie/tOBH, if tujjieitnt jrc*»<if6rr*fm»^li«try 
etiittM who did »ot opjxof tAo ^rtt 
tA«r tnooyty^Coio of Cnn»M;( Pr«r((fiir« (A.<A 
««.190, /37.— if Ktcni T^noni com* 
nU »ii (ilcoci’i • M*gi*tn{4 cAnoaC wotlJcr Abo 
puaUbmcnt ctoomoot thcia U>be riiffi«icatin rrg*rd 
to ctlicn Mill rifoAO to tunmaa tho o( tb« w« 
cu*f^. A Msgutnte h»Tinc UVon <'opi'it%nc« of mo 
ilTnce !;»• jari»ijctioa to hoM jaJicui proeociiinst 
in rcipcct of all pcrioDi wliot iba «tlAcnce dittiisot. 
arc tbe cCcnilcrai QuasM DATit Ru r. CnsDl 

Kius * . . . Acyr.s^teo 

&a. CnniMl Fro**’ 

don Coda (Act tr of ISOSJ.tt, 190, 191-~Cog»t’ 
toHC* of a cata (ale* «jio» s* oaoajriaos* («■*• 
maaicatioa— TroBa/o* of c<i«,— tV'hcra a 3fas<** 
Irate tuik cogmianco tf a csm on an aoonjtiKiue 
rommunlcatiiia and the accaaol applicil for a tratufer 
on tb« grmiixl Itio cate catao witiun tbe pro* 
Tuiooi of cU (0 of a. IDO of lUe C«le of Cri* 
ninal l'ri.<;ctluTr, tbc Court OirrctC'i that tbe caie 
be tmiafirrod to tbo file of anotbef Magwtrafe for 
trial. iK TSB K1TIB& Of lUkt^faxaTa’C Biawas 

[3 c, vr. as 

as.' Ael xsr of ISCU 

f. C8~'>Prtro{* ie/pmah'o*>*''A bclut fon&<i.«icia 
private aii<l auunynvoui iuf.roiation it lut kDonlrdite 
wtlbiu llictuoaningofa CSof tbeOritninaf i'lWf.far* 
Code, la IBB uxTitB 0 * MouEsu Cutnntu 


jndxiali; TcectTcJ and rroord.^. la T8« HATtta 
or rat rimioa or SmBCiu Xitu Hot. QrKxx 
«. Soaursu Xatu Itor 

16 B. L. B., 374 : 23 W. B, Cr., 37 


25. 'I i - i. ^ . — Pogt^efCoorl to 

art o» pottra rfft^^-Snlurdiaafa Magntratf^ 
Afoji«(ro<r.'— A &ntx.rduiate Ma(;Utnle U 
oeiDptteDt to act on aputicC'Kj'urt, but U U mt pn'p<r 
foraBirtnct Magutrute to patt an cnlcr dimlisg 
proceediogt to be laViti os tbe pvJiro.rtport uatna be 
hae «ilb«ln«B tbe vbolo Blatter frviin tbe Cuurt of 
tseb Subordinate 2fagiatnU. Sfora btxoa r. 

iliaxaa Sifoa . . . 4C.W, N., 243 


20. Cod* of Cnmi. 

matrrocfdmr* fjrt fof lS3y, a. 100. rl. (rJ-Fro. 
rtrdi%yt efafat one ao( onjiael/y ercMtdirilAttat 
•amt^etioa Or rndfsee eaorjaiiiat^ atraitd-^, 
JJapaig CownunoMr a* J/agntrof* irtif 
Oi^*r—~f%dirtata»^ nreKfir* f»*rfnJ»t, dtai'ac^' 
(ton b«(«<n~Jfayu(rsrr. crJrrt ly, to Au /ebor* 

* ■ *• e ••••/ •tr"'*»^l,riirirfify i*<— fftnl Peerf , 
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DIOEST OP CASKS, 


( U6i i 


CJOMPLAINO} — continued, 

L INSTITUTION OP COMPLAINT AND NECES- 
SARY PRELIMINARIES— 

Tho Deputy Commiaaiouer, who is also a Revenue 
Officer, tlid not act in his latter capacity as n mere 
complainant, but as a Magistrate acting under s. 190, 
cl. (c), Criminal Procedure Code, and as such his 
order is subject to revision by the High Court. 
SllAlIIttAM V. QUEEN-EMIBEaa 

[4 C. W. NT., 825 

27. • Criminal Proce- 

dure Code (Act X of 1832J, s, 191—Cogu,izanco of 
an offence on suspicion — Penal Code fAct XLP 
qf 1860J, s. 211— Police report—Fahe charge, 
prosecution for, without first enquiring into truth 
o/ original complaint . — A person having laid an 
information before tho police, the police reported the 
case as false ; the infoimant then appeared before a 
Magistrate, asking that his case might bo investi- 
gated, and ins rvitnesses summoned. This application 
was refused, and the Magistrate, after perusing the 
police report, passed an order directing him to be pro- 
secuted under s. 211 of tho Penal Code. JTeld that 
tho application to tho Magistrate was “ a complaint”, 
within the meaning of a. 191 of tho Criminal Proce- 
dure Code into which tho Magistrate was bound to 
have enquired, A Magistr.ite may take cognizance 
under a. 191 of tho Criminal Proceduro Code of an 
offence brought to his notice by a police report which 
affords ground for a suspicion that an offence has 
been committed j but as a matter- of sound judicial 
discretion, a Magistrate should not so proceed and 
direct that the person suspected bo tried until somo 
person aggrieved has complained, or until ho has 
before him a police report on the subject based on an 
investigation directed to the offence to be tried, 
and in cases of alleged false charges, until it is 
clear that tho original charge has been cither heard 
and dismissed or abandoned. And before tho order 
to prosecute for the false ch.arge is made, the person 
who made the original charge should bo offered an 
opportunity of supporting it or abandoning it. 
Queen- E urEEss v. Sham LAEn 

[I. L. B., 14 Calc., 707 

28. — Criminal Proce- 

I dtire Code, ss. 4, 530, and 337 — Third class Magis- 

j irate taking cognizance of case on receipt of 
! a yadast from a Pevenue Officer and convicting 
\accused without examining complainant , — ^A Rove- 
|nuc Officer sent a yadast to a third class Magistrate 
charging a certain person with having disobeyed a 
^summons issued by the Revenue Officer. The third 
class Magistrate thereupon tried and convicted the 
accused under s. 174 of the Penal Code. The Dis- 
trict Magistrate referred the case on the ground that 
the conviction was bad under s. 530 (k ) of the Code 
f Criminal Procedure. Seld that, as the yadast 
mounted to a complaint within the meaning of s. 4, 
Although the complaint was not examined on oath 
'}s required by s. 200, the conviction was not illegal. 
Quben-Emeeess V. Mohh 

I [1. Ij. B., 11 Mad., 443 

29. Criminal Proce- 

fare Code, ss. 4, 198, and 200 — Charge of defama- 
ion not made in complaint, hut added in sahsequent 


COMPIj AQTT — coafiaited. 

1. INSTITUTION OP COMPLAINT AND NECES- 
SARY PRELIMINARIES — continued, 
exammaiion,—A charge of defamation not contained 
in tho complaint presented to tho Magistrate, but 
added subsequently by the Magistrate upon state- 
ments made by tho complainant in his examination 
under s. 200 of tho Criminal Procedure Code, whe- 
ther of his own accord or in consequence of sugges- 
tions from tho Magistr ite, is not a legal “ complaint” 
made by an aggrieved person within the meaning of 
S3. 4 (a) and 198, so as to enable the Magistrate to' 
take cognizance of the offence. Queen-Fmpress v. 
Kalla, I. L, 5 All., 233, referred to. Queen- 
Eupbkss V, Dkokinandan I. Ii.' E., 10 All., 39 

30, : ^ Criminal Proce- 

dure Code, 1882, ss. 203, 2^ — Who may institute 
complaint. — As a general rule, any person having 
knowledge of tho commission of an offence may set 
the law in motion by a complaint, even though ho 
is not personally interested or affected by tho offence, 
Tho exceptions to this rule, of which ss. 195 and 
198 of the Criminal Proceduro Code are examples, 
arc oxceptiona created by statute. There is nothing 
in the Code showing an inteution to ooufiue prosecu- 
tions to the persons directly injured. In be liANEsn 
Naeayan Sathk . 1. 1). B,, 13 Bom., 600 

31, — ' Criminal Proce- 

dure Code, 1882, s. 191 (c) — Criminal Procedure 
Code (Act X of 1872), s, 140 (c)—By whom a 
complaint of an offence may he made.— The com- 
plaint upon which, under s. 191 (c) of the Code of 
Criminal Procedure, a Magistrate may take cognizance 
of an offence may ho made by any member of the 
public acquainted with the facts of the case, not 
necessarily by the person aggrieved by the offence 
to which the complaint relates. In re Qanesh Kara- 
yan Sathe, I, L. R., 13 Rom., 600, followed. Pab- 
ZAHD Alt D, Hahusian Pbasad 

[I.Ii.B„ 18 All., 406 

32, ; = Criminal Proce- 

dure Code, s. 198 — Pefamation of a wife — Com- 
plaint hy husband,, —When a married woman is de- 
famed by the imputation of unchastity, her husband 
is a person aggrieved, upon whode complaint the 
Magistrate may take cognizance of a complaint under 
Criminal Procedure Code, s. 198. CsEBUAir Faxdxs 
V . Eamasami . . I, L. B,, 14 Mad., 379 

Deeuty Leoab Eemembbanceb o. Saena Kaemi 

[I.I..E,,26 Calc,, 836 

33 ^ — — - Criminal trespass 

—Mischief —By whom complaint of offence may 
he made— Penal Code, ss. 426 and 441.— The words 
“any person in possession” ins. 441 of the Penal 
Code do not mean only “ a complainant in possession. ” 
Certain persons were prosecuted under as. 426 and 
447 of the Penal Code (Act XLV of 1860) for com- , 
mitting mischief and criminal trespass by entering 
upon a certain field which was in the possession of 
the complainant's tenants and destroying the seed 
sown therein. The defence raised was an alihi ; di 
was also contended on behalf of the accused that the 
field belonged to one of them, and that the complain- 
ant had no title whatever to it. The Magistrate who 
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BIa£ST OF CASfS. 


{ 14C6 ) 


COUPhATNT-^oondnutd^ 

1. INSTITUTION OP COMPLAINT ANB NECK* 
SANY PHEL1M1NABI£S<'«>b<iruc({. 


in poBscHioQ,” there being no enthority for taking 
. the oiTeace* of zoLoIuof and ouaisal treeput oat of 
the general rule which allone any powju to cunplam 
of a criminal act Qm** r.iToliaatANoyCkotrikfy. 
9 W, Crv It Chandi JPtriod t.Ncoiu, J. 

99 Cal,, 193, hvar CAoadra Kamakar T. Si/nt 
J)ai iftUer, SB, L, S , 69, and In r» Oarnttk 

fTaroyoa Salit, /. Z, B„ 13 Bam., S90, referred 
QQESX'Eufiusa t. Eb«iu.tz^ Jmsuoxa 

ai Bom., 63d 

34 . ^ jPoieer^Afo^u* 

traU to Utuo aarrant or flertain tatt—Cnmutal 
JVoctdufo CoJt, iS69, t, 66 (o) aiui it. €S and 
cMce la which the police cannot airctt 
without a wurraat, a warraat cufioet be legally iiiucd 


himeclf or on the report of a police officer, under 
a CC (o) of the Crural Proccdore Codoor out. The 
report of a puUco c<fic«j referred to la the alMre 
fcitlon tncaae, not any conunoiiicatloa made by a 
police officer, but the formal report drawn up under 
a ISS of the Criminal Fruccdute Code, in caaca in 
which (be polleo may arrett without warrant. Bra- 
V, Jaras Au .... 8 Bom., Cr., 113 


title to tbs tnoutab where the complMnabU lived. 
Tlicfcupui the Magutrato compUlcd the ci>mpUlDanta 
to ap]war,took doau the evidence of Pome of them, 
ricti^cd a countct.ccmjdaIut front the third party 


pUkdthccuspUlnanti to goon with iLiir cue: and 


COlffPliAmr—eos/iaaei. 

1. INSTITUTION OP COMPLAINT ANB NECES* 
SAEY PUELIMINAElES—coaNaMd. 

Uiat, nndenthe drcnmetonece, the evidence given waa 
not judicial evidincc. Ik lOi xaxixa or tuj 
rnxiioK or BesaoK PanaK 

[34 W. B., Cr., 33 


' Ootirrioa ta (alt 


Omiition 


eaentuNea of eamjplainaat pa poB— BieaiMia/ 
p/PMapfoiat— Cn'miwf iVwrrfare CoJt CM( 
16S9J, It. 197, 900, 909, 903~Cv9j>!atai ajaiait » 
p*£/te«erTPaf.->Uj)a)recd}>tpf a petition of com* 
plaint it U the doty of a MagiitraU, at directed by 
«. £00 of the Crisuoal Procidure Code (Art X of 
1833), to examine the complainant on oath. Until ho 
haa ^e to, it it nut tempi tent fur him to ditmiu the 
complaint Under a SO) of the Cdc. It it an 
brcgular pnercdlng on (he part of a Magutratr, in 
placeof examinins thecomplaiuantouoatlCtocali ou 
the perton cumblahinl afminttto tubnut a n]>ortat (•> 
the truth or uthirwUe of the allcgationa made agaiuit 
liiin. If an invctligation into the vubject-matter ut 
the ounplaint it oi'Otidcritl oceceiary, it tlwuld be 
conduct^ accordbg to tbe proviuuna of a SOA 
(Ith(r bv Ibc MagitUaU) huuKlf or by asmo properly 
qualffied officer. AoumplainlacainttapuUietiiTvaat 
focb at the Chatnuan of a Monicipality mutt be 
dealt with in exactly the tamo manner aa any ether 
ouuplaiaV. and the cutuUmlion of the quectioD at to 
the applicability of a 1S7 of the Cniulual Vrucc* 
dura Guda ta the cate thuuld be ve*lt>i4)id until alUr 
(he complainant hat bcui eSLamined cn ealh u 
arexi^ance with the law. Sam CiUJUK Uuoti e. 
ritiramw , UrzzxranA Mrsicxraurx 

[3C.W.N,17 

30, ' ■ ■■ - - — — * Sieiiiilg Jar 

eMetiaeNoa of complaioaai-~D(io,Uial of cca* 
Order foo jadtaat •ejaire or reyur/ 
wifAeal rxeateiae cm«p/eiB.ja/, Ugalitg of— 
T-foal Cod! UH SLV of liCO). t. 9n-CoJt 
of Crt«<ae( Stactitn (Act V of iS^S), ii. 903, 
903, and 47$.— WhcN a Magutnte. alUr Larin.; 
examined the cumtilainant and without bearing Lie 
Wilnttaea or ditmiwing the romplauit, erdend the 
reiDplainant to be prcwcutcd nadtr a. SlLuf the 
i’tnu Ciidc, —ifeld that the MagutraU't order 



( WG7 ) 


DIGEST 01-' CASES. 


( UG3 ) 


COilThAmT-conlinueJ. 

1. LNSTITUTION OP COiU’LAlKT AJ;I)^'I■:CE3. 
S All r PKEHMIN.UIIES— 

waa -ivUUout jurisdiction. Wlicrc a complamaut, 
u li. so coiiiplaiut had been reported false by the* 
p dice, complained t) the Jlauistrato and asked him 
tD try the cei'.uplaint, and the Miv^istrato did nut 
esamino tho eumplainant himself, but nnuje* over th.u 
case to a Subordinate Magistrate fur Judicial enquiry 
or report, — UclJ tlial the* Magistrate* lead no autho- 
rity for tliis pruCtdure', A complainant mast bo 
csawlue-d by the* Magistrato who reccivis tho com- 
plaint, or by seme' Magistrate to whem ho has trans- 
ferre'd tho case. When a compl.aiuant has heca 
cxnuuiu-d, ho u osititled t/J liave* the periin accused 
bniught before tho Jlaglstralo, and it is only when 
the 51 ugistrale leas reas lU nut to believe the truth of 
the cftniplaial frc.ui his examination tliat this can 
properly be refused aud an investigation lield. 

SiSGu r. QuauK-EvtruESi 

cr. I*. E., 27 Calc., 921 

2. POWER TO P.EPER TO SUBOP.DIXATE 
Oi’PlCEliri. 

40. Caso originating with Dis- 

trict jVCagistrato — Crimiiutl I'roccdurc Code, 
JSOl, t. CP. — A case orighwting with a Magistrate 
elf the* di.strict must, under s. G3 of tho Code of 
Criminal Procedure, bo dispese'd of by the* Magistrate 
himself, and cannot be referred to a Subordinate 
Magistrate’. Qcmts t. ilosssin ifAKJEE 

[9 Wi H., Cr., 70 

I.V TBS ItATXSB 0? TIIS PSTITIOB 05? DBC^TtIT 
St-VOB . . . . 19 W, E., Cr., 30 

4 ]_ Irregularity in recording 

complaint — CompioinJ »oi reduced iu trriiiiiy — 
Act A' c/ 1S72. sj. 114, 11. and 2-33— Criminal 
Frocedure Code (Act A XV of ISGIJ, it. 6S, 273, 
420, and 430 — I rregularity «'»» eommc-Hci.iy proceed- 
ings . — Under s. CG of the* Cede of Criminal Precedare*, 
tho e'xaminalioQ of tho pircsecutor should be reduced 
to writing, aud signed by him, 'iVhen a complaint is 
made before a Magistrate, but not reduced to writing', 
bo cannot, under s. 273 of tho Code of Criminal Pro- 
cedure, refer the case to a Deputy Magistrate for 
trial. Ss. -120 and -130 do not apply to a ca3C_ where 
the prcsecution is net commenced by a complaint, as 
directed in the Code. A conviction with such irregu- 
larity cannot stand good, merely because the amount 
of punishment would have been the same if proper 
proceedings had been instituted. Quebs v. Mabib 
Cbasbba" Cbccbebbctiz 3B, D. B., A. Cr., 67 

42. Complaint not 

reduced to icriliiip or signed.— f}n. receipt of a^ peti- 
tion from the complainant, tho Magistrate, without 
examining him, and reducing his examination into 
writing and obtaining his signature thereto, or ap- 
pending his own signature as Magistrate,^ rofen*ed 
the petition to a Deputy Magistrate for trial. The 
Deputy Magistrate tried and convicted the accused. 
On a reference from tho Sessions Judge, on tho 
ground that the proceedings were irregular under 
s. G6, Act XXV of 1861, and that therefore the 


COMPLAINT-continued. 

2. POWER TO REFER TO SUBOEDIXATB 
0 1 1: ICEilS— con/ in ucd. 

order of the Deputy Magistrate was without jnris- 
dictiun. Me Id that tho petition was suflicieut, aud 
tliat the Magistrate was Jiistitied in making over llm 
petition to a Deputy Magistrate, ’.vho had the full 
poivers of a Magistrate for tuquiry and trial. Qoeeb 
r. UjtEaCBASnUA CUQW'BEi' 

[5 B. It. E, 180 : 14 ^FJ^. E., Cr., 1 

43. — — — _ Non-compliance 

iciih proviiioni of Code.~A Magistrate of a district, 
be’fore 'vhotn a complaint had been made, without 
complying with the provisions of s. GO, Act XXV of 
ISGl, sent the petition to be disposed of by a Deputy 
Alagistratej and when the Deputy ilagistrato had 
proceeded to some extent with the case, the Magis- 
trate took it up and tried it himself. Meld that 
non-ecmpliance with the provisions of s. 66 made 
the subst'iutnt proceedings void. Qcbes r. GlJiiSB 
CuABCtiA Gbose 

{7 B. Xc E., 513 : 10 TV, B., Cr., 40 

_44. — Non-compliance 

\ci(K provisions of Code — Criminal Frocedure Code 
CAct XXV of 1301), ss. 66, 67— Act VIII of 
1S69, 3. 60 fbJ—Acl Xof 1S72, ss. Ill, 147, and 
40. — A ilagistrate of a district, before whom a com- 
plaint iiad”becn made, without complying with the 
provisious of s. CG of Act XXV of 1801, sent the peti- 
tion to bo disiKised of by a Deputy Magistrate not 
authorized .to rtcrivo. complaints without reference 
from the'District Magistrate, who tried and convicted 
the oifendcr. Meld, per Kebt, J., that non-com- 
pliance with the provisions of s. C6 of Act XXV 
of ISGl made the subsequent proceedings void. 
Meld per ArSaiiS, J., that the order sending the 
petition to the Deputy Magistrate for disposal gave 
the latter officer power to receive the complaint under 
8. GG (i) of Act Vm of 1SG3, and that the subse- 
quent proceedings therefore were valid. Is the 
JIAITEIt or ISWAB CBCST3EE KOEB r. UilSSU 
CuvsDSsiVsx, .... 8B.D. E., 19 

45, - — — Omission to ex- 

amine complaint — Act XXV of 1S61, ss. 66 and 
273 — Act X of 1S72, is. 144 and 44 — Reference 
h'j District Magistrate to Subordinate Magistrate. 

— A District Magistrate is not hound, on receipt of 
a complaint, to examine the complaint under s. 66 of 
Act XXV of 1S61 before referring the complaint to a 
Subordinate Magistrate for disposal. The examina- 
tion of the complainant by the Magistrate to whom 
the case has been referred is sufficient. Quees e. 
Habd . . . . 9 B. D. E., E. B., 146 

S.’ C. Bucgobet CmjEB Seib v. Slab Axi. Is he 
Bab CnUBDEa Ghottock, abb Is be Hasv 

[18 W. B., Cr., IS 

46. — ■ Deference to^ Bid)- 

ordinate Magistrate before redwing examination of 
complainant to writing — Criminal Frocedure Code, 
ISOI, s. 66. — Tho Magistrate of the district, on a 
complaint being presented to him, has no power to 
refer the petition to a Subordinate Magistrate for 
trud until he has himself reduced the examination of 
the petitioner into writing, in accordance with the 



{ UGO ) 


DIGEST OF CASES. 


( wro ) 


COMPLAHTP— 

3. rOWEE TO REFKU TO SUBOBDINATE 
OFFICEBS— contiaufd, 

provisions ot s. 66 of tbe Crinuud ProecAaro Code. 
Qbbes c. BnuuBEZ . . • 4 IT. W., &3 

4T, ■ -I — Co^e ofCnntnai 

Procedure (Act T of ISSSJ, it. 203. 203. 476 - 
Ptimiiial of complaint — Judicial esjKtDf— frd* 


tbe cue to bo falac. tbe Diitiict ^s^clnte mdc* 
tioncd the proscentioa of the compUinent for an 
offence under s. 211. Pcnsl Code. Held Ihst tbe 


COMFLACTT— roatiaeed. 

2. POWEll TO BEFEB TO SUBOUDlXATE 
OFFlCEItS— eoMc/iufrd. 

cun scud a cue for iiuiulry by tbe police ondir 
Criiauul PrcCL'duro Code. s. SOJ!, only vtben tor 
ruisons stated by bitn be distrusts tbe truth of tbe 
coaplamt. la cases where tbe accused is a memlwr 
of the police force, it is pcncrslty better that tbo 
inquiry should be prosecuted by a Ma^ulratc. 
dcKsS'Euraess c. Elnirra Piixit 

A WITHDBAWAD OP COMPLAIKT AND OBLI- 
GATION OV MAGISTBATE TO UElB IT. 
gp, Withdrawal of eomplaiat 

—Jet xxr of IS6I, *. ZTO-^det XoflSTS.i. 210. 
— Oifcaccs puiusbable under tbo Penal Code with 
more than sis montb^ txapiisunuirDt are not triable 
under Ch. XV uf tbe Code of Criminal Procedure, 
and cocscqacntly lb) net fall HitUin tbo pruiUiunsot' 
s. 271 of tW Code. ASOSTVOUS ctsi 

[4 B. L. B., F. B., 41 ; 13 W. B., Cr.. 69 
63. — ■ — — . — — I ■ Cfimtaal Prtr. 


That tbe Dutnet blaglstntci to wboa tbe compl^t 


cocDpbslaaut was, tbcrcforc. not luade accoidiitg to 

law. Bimasatu Uuuxa e. Eurasss 

[4 C. W. IT., 306 

48. Beforence for engulry and 

report— Cnrotsaf Procedure Code, it. di 202, 3S0. 

Magistrate, upon complaint made, bavlog issued 
process and caaauoed witaesscs in support of com- 
jiUint, ceased to exercise jurisdiction. liis successor, 
on tabing up tbo case, referred the cvsiplaint to the 


process issued. SiSMOricaaBiah r.' Btoara- 
cuintan . . , 1. 1*. B., 0 blod., 282 

40. ■ — Stfereuce to 


e nicer, lie IS bound to rrcriie tbo complrat^and. 
after esamlulug tbe cvroplaluant, to pioeecd accsod- 
lug to law. Is as JayBicas Gmtr Siranax 

[L I.. B.. 13 Bom.. 101 
60. —————— Crtaiaal JVo<ie» 

dure Code (ISi'iJ, t. S02—Pefetr»cg of cattt If 
Mafitlrul* to thej'olice for taia\rf.—L Magistrate 


{Z.Zs.B.,6h£tttL. 37a 

63. ■ - " ■ " - CriMiMl iVe« 

ctdureCode, 1$03,*.24$~~“ Compla>uaal.'‘—A eoU- 
plelat baling been made in tbo pobco, tbs lattsr 
csnscl cSiarrm tn bn nrrfirrf.1 nnilcr ss. 1-U stid fiOl 


gistratp to withdraw Ibo rbargts under a 2tS of tbo 
Code of Criminal Procedure. Tbe Magutrate per- 
mitted tbo withdrawal audibrected tbe accused to 1x3 
setat liberty. Held that the order wssUuI. then) 
be-mg Qu '* complainant" iti tbo case, and that cuusc- 
quentty the Magistrate, ia purfs-rUag to act under 
a. 213, had ucexdcdbisiowcrs. Qcrrev.Eursrss r. 
CusyciUYTi . . L 1,. B., 33 Mad., 029 

64. ' I ■ ■ '■ — — IPiddntiraZ for 

vaut of j‘rotee*iib»~Cnniaol Procedure Code, 
J6dI,CA, A'fP.— Cases instituted and tried niulir 
Cb. XIV of the Criuiuial I'roocduro Cdo eanuLt 
bo struck off the Ale at tbo roiuist of the DuapUin- 
ant.or fur tbe want of prrsceutkii on lus part. Ibe 
Ma^strate must proceed In sneb caste in the tnanur 
prescribed by the ebspter, m.twithstaoding the ei lu* 
pUinant may dciirc to withdraw his cimpUint. 
Qvxuie.duoitoorUeiB.isu . 3N.'W..34l 

65, Pfect of witl. 

dftiir<if'~-le7s<tt<if.— The withdrawal <f acompisiitt 
by the complainant o|<eraUs as an aoiuittal, and tbe 
lligU Cuuit has no aulboity to luUiUla the matter 




( U73 ) 


DI0C5T OP CASES. 


( ) 


COJitPLArEn?-oo«/iR«<i. 

4. DISMISSAL OP COMPLAKT-«o»/«n«* 

38. Delay in proaecutioa after 

sanction— eiary^— Sanction wai given by 
tbe Magistrate for the ustitution of cnmioal pro^ 
rooduigt against the defendant fo> bavmg maaa_ a 
false charge against the complainant. The Magia* 
trate diemUsed the complaint on the gioond that the 
complainant had taken no step to priaccnte for three 
months after the sanction nai obtMaed. Htli Utat 
the Magistrate had power to dismiss fbe comptaint. 
A^'02^<uous . . • >9 21ad.« Ap.t 16 

da. — Tlnfliflal of coinplafaaac to 


COlCPIiAUtT— eoafiaiiei. 

4. DISMISSAL OF COMPLAIKT— eo»/i>se<r. 


•. 247 of the Code of Criminal Procedure for soui- 
moat caica only. Eioc Cootos v. liiifjES 

C4 aw. IT.. 20 

7Q» — ■, ■ . ffwafe of 


7L 


Hits 



Crim{m<U Preesj 



lAliai., Ap..41 


73, — ~ — — — — . OrJer mede sa 

alsetce o/narhrr.— >Vhcn an order fur i^joonuncnt 
was not made in the presence of the partfee, the <fis. 
missal of the complaint, because the complainant 
did not appear Ou the day fixed, was held to be illegal. 
A^0!^:MO0a , . . . SiUod., Ap.O 


pUinant. dUchargo the' nccnicd, Qeexw r. UJisoo 

Uum . . . . UW. B.,Cr..SO 

77. - JJltyal fli^’oars* 

iiieaf.— The Depoty Magistrate’s order dlsinisaing » 
case tor heiavAt (attet vepcated nnoceesiary adjourn* 
mente and after iho accused w'as pat on his defence) 
upon a day to which no legal adjoanmeat was made, 
was set aside ae ilirgaL Mshousd Alcu r. AUi, 
ClOW.R..Cf.,CS 

7a ■ — - DittSargt of 

ctctutd.-^ln ansurr tn a reference ficm a Sesslona 
Judge, the Court woe of opuion tlut in e cum 
where the accoicd has been duly fummoncd or 
aiTcsied nsda a warrant, and ii present to nieit any 
cliar|;e, and the complainant and hli witncisc* 
negligently fail to appear against him, if it bo nut 
shewn to Ibo Magutrate that the rau Is one in 
which hoon^bt to adjenra tho enquiry under a &2U 
Code of Crmoal Procedure^ the accused perads 
ought to he duehargedt hut also hdJ that the 
qoestKD did not srise under tho clrcuuistauHS of the 
cesr, and tho case must go lack to the Magistrate fur 
iuvesUgatloo. Tau MinouKD Maxhii. r Kaiausra 

A'ara Itai 7 B. lu B„ 7 

[16 W. R., Cr, 63 
Quest r. Aspvt Diswaa . 7 B. L. R., 8 nota 
Rutree Qrxsi r. BaaQasxn Samnix 

[7 B. la R., 0 noto 
S. a KiniruL SooT&osuon r. Bnacurmr 
SooTBia . . . 10 W, R, Cr., 31 

70. — - - Portpoarntrsf 


tlnn. charged with having obstructed tho road, and 
tiio cuinplsiiiaiil never appeared,— iRfd that the 
Deputy Magistrate engiit tu have dismissed Use com. 
plaint. QcEEit e, lluOLk Kavu IlaxEUEt 

[7'«r.R.,Cr.,31 
76.- - ' — • Cn'wiajf Proe*. 

dort CoJi (An ro/l‘<OS), it.SG9,432a»A2t7~ 
irarroa/.cair, “^DuBiiHaf /hr dif‘i*U”—Srttf 


wituesscB which was coasiderul neresAry by tho 
Magistrate, and they failed to apiKwr, an uriirr by 
the Magistrate dismUalas the raw hr want 1 1 lUifl* 
cient evidosea was hild to U legal. QPEXX r. 
Bisrn Guo» 

[7 RD.E.,Onoto: 13 W. R., Cr.. 27 

80. • — .1. . Cnatiail Prue*. 

dare Codr, iSSJ. »■ 2i7.—\ tuso having l.«n trans- 
ferred from the file of one Magistrato to that of an* 
oUuT. was on the ilay fiiid railed oa f< r hiariog. hut 
thoccopUlnantUut api>eanug, Iht case was punsused. 

3 a 
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DIGEST OP CASES. 


< nrs ) 


COMPLAINT— 

4. DISMISSAL OP COMPLAIKT— co.^iawi. 



COMPLAINT— 

4. DISMISSAL OF COMPLAIM*— 
tiM eompUiat wUU'iQt bear ng it la <1 qo coonc o{ 
proctJnrc^JZriii tint it w»* an impniXT pir.ccc«ljug t 
baoazLt tn hare I1ncl^c<lc J n itU tlte caac fn^va tb« »ta,» 
at whicii it asaalii-nkarcaoTctlit. IXTUlMarrsz 
OF lUB rCTITIOX or RAOnOO PARIRAIt 

CIO B. L. n., Ap., 28 : 18 W. B, Cr., 23 


Tbe 2tafiArate> witbuut rccoribu;; tbe onnpUiut 
under ». CO of tbo Codo of Criminai Proridnrr, svnt 


talo the eianuaalii.u c{ tbe couipluuaut. r. 

lUsicacBS .... aN.\V.,273 


cxamiDAticn u{ tbe crBi|ibumut beforo lie cuuid. 
under I. ItO, ditiniu tbo ccnipUiiit. DcuU BtwA 
«. Dqcsah SniUA . 0 B. L. II., A. Ca 63 

See QtTEES r. UinAlECaAMi h’Q^rtAFA. 

[3-W.Il,Cr..ia 

D»(OSatr Oors V. Sabosx Mo^cnoFADaTA 

[7 W. B., Cr., 47 
Qbsbw e. HittKATa . 7W.B.. Cr.,46 

SaTTA COABAtr GQOSB «. COAIBUite UTtSBFABA 

MUBicirAX-iTT . . 3 C. W. N., 17 

IM TSB ilATTSB or ^’tI.UQ!>T DnnTACUABJBB 

CIO W. B, Cr., 08 


UigU Cbint uuuld lut btctfiTO nmkr s. 43 A 
QCCEK e. POKTP Stun 

ca B. L. B., 8.47.. 0 : 10 W. IL, Cr., 40 
03. ■ - - ■ - rraniifu(i«M r/ 

cenpfoinaA/— Oniiti&H le txantu c^^npt9le^Jnt— 
Order /or proieeutibn Jot foluehorge vttdtr $, 
Sit. renal Code —A rbArge of burglary and tlirft 


fur proceeding, 

88. 


plilnant, tbat tbe caac abruld l>« atruck out and Dial 
ptucve^’gi tbould bo iDalitutod ai^uinat tbe COtu. 


Criuiiiial Procedure, UA>aAaWAUl OoruDEX r. 

SADArTAUt QotrsKCB . • 4Mad., loa 

80. — — ■ — -■ - EiamimaiiomoJ 

complatnatii — Eejutal lo hear eotnylmml — CriOTi* 
nnl rrocedure Code, 1372,e, idd,— A eenpiaiutof 
theft of coocauuta Talued at uiio anua aud ii^bt pie* 
uaaniado tea third elaaa Magittrate,wbantnm«4tke 
jHtitiuU to tbe exiucplainant. aitb an ind<«HiDent that 
fill abuuld ottam rcdrcM frum (bo t'DIagcMaipatrate. 
Jletd, undtrs. 14 4, Cnminal lV>crduro Cudr. 167S, 
bo waa bound to bmr tbo complaint. AaoXTiiOCa 
C7Mad., Ap.,31 

00. - - ■- — Exawii»alion cf 

tomylateamt—Ceinnuil Vrotedere CodefJetXSl' 
oj luai), e. 07— AH X tj a, ii7~Iht»ieeal 
v-iftoBl eaoaiM.— Where Magiatrate remoatd a caae 
front tbo bfo of tbo Junt Ma;:iatrat«i (o btaovn after 
couiplaint bad Utn made and wanuntaiaaaeJby tbe 
Joint Magutrato Up-n Die fooling of the oiUij.talot 
andtbempon aua^icudvd the narrast and dMutuaeJ 


bo aSriUid bo of opinion that (be cliargo «aa falM, 
Ike appellant uiigbtbc pmcocdo) agaioat und.-ra. 311 
of (ha IVoal CudA If rcB UArrES or liiioai 
DtUQCT . . . . 4 C. Zk G., 134 

lx ZUS UATTEa OF ItCiSICE l.AU. MCLtlCC 

[7 c. L. IL, 3S2 

Q;. Cr.«.M/iVort- 

J«r* Code, *, 2U3— ••J'iomiaiey" —ii'ntfru eci*. 
tdatmt aUeiled t* r«ii>Vai(uiaJ on c^li — Irrt mlar- 
ttf—Crtmtnal i'roetjere Code, «. o37 - Wbero a 
dcpL'atlimiu tlu: abapovf a Awp'.an.t ii iiAjoie-allj 
<t IQ uTttnv and it ia.ru t... the niuiri miula cf 
a. £03 of the Criminal I’ncfdure Code it regard to tbe 
oatuuinatiun of llic Amipiainant arc tuiTicubtly uU»* 
fled. Held, Du-ntire, wbero a Magi.trate duniue.1 
a GutBplaint of ciimtnal bn-acb uf tn-tl «i;b.-ut 
(AAntUung tbo cnmplalRai.l eneeithi but afUr tbe 
Cinnplaiuaut liud («uruto tbe truth of ibe tnalteia 
aUlge^l IQ tbe ceaipUu.'.. that tbr I'tviUi «•.!(. dU4 
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DIQHiT OF CASES. 


( ) 


COAIFLAIKT— 

4. DlaMlfcSAL OF COMFLAIKT-^on^i****?. 

103. SsamSMhi>» ff 

ecMplainoM’t trt/nfua— iVbcrifiirt 
Cede, ISOl, 4> C7 — Fer Qlotes, J.—Wlitrc tli« 
C’nviinftl Fri^ctluio CuJo uiaVc* it Dcc»**rjr ter % 
Uti._ro diimiuisg % duurgCt to tumina 
both tbe ccmplolnaut ud bu \tito(k»n, \l itippcM» 
tb&i there liM been already a enini Jdnt cate 
uuule out; and vrbere ibo compfalcant wabci oni 


cost PIiAQTT— rcN uJ. 

4 DlbMlSSAli OF COMFLAlNT-eeai.'.MJ. 
•luitiUbeienttalbeF lice->UlLu,caIUng fur a r< ^>rt 


bediKctanjr U<al iavMtii»tiout<>b«uw;'l)> by aiK>l.cc* 


caac at once. IssEa Caxrfbta Onoss r. Fillu 
M ouc:( Falit . . IQ Vf, B., Cr., 30 

SauBiiu AI05DU r. Sbeebau IlA»rT 

[24 W. a, Cr., oa 

104. '■ ■ ~ - - — ■■ jE’xtxntM/io* 

c/cinipIaiBa»l'» iti/mwm.— A Alagutnto lA bovnib 
Infurc Le diicUargca an accuacd peraon undue SIS 
of tbo Criutiual Froetduro Code, to ctamiue all 
Uio uitnciAoas audiboulduit lefuie (n iXuuuhq rtit* 
U(A»ia tunjilj bMauao tbeir eeidcnco will bote tb« 
aauic <ir«(a*tJiatalria>>y («Uu f<jf ibe ptx«ccQ{k>o. 

EAtraess r. IIcvatcua 

[L L. a. 3 Cola. 330 

106. ■ ■ . , ^raffli'ao^te* «/ 

ecmjiloiiutnt'e vilniteet^-lhiciarge of aee«ir>f 
(riUout exataiainj <iU lie tet(8fr«e«.->U«fon a 
UapdraU diittbar^rt an accuted t>cTaen under 
t. ills of Ati X of 1&72( be U Uiuud, under that 
SKtbiji, to (uinlue all tbo u>ta<aKa oanicd for tbe 
protecudiA. iiBpfui v. JfeutaCulta, /. £., 3 

Vole., 3b9, fullowiiL EtieBEis o* litpu r. KAttsi 
[1. U B.. 9 Alb, 447 
QcEE.'T f. FABAsmira >*ArsAB 

'[L Z* B. 4 ATod., 320 
A>Dmiot:8 CAis , 8 Iilad., Ap.. 3 

Hut lee Jeuoabi Sivaic r. SnrBKCB Porat, 
[23 vr, XL, Ctn 0 


tbo CbUiplainant, and it lut entitled to acquit tbe 
arcDK-d on a conudrrati n of tbo runiplauiano't ttatc« 
ABintab.ac. QirsU'EvrsciJ r. Sixbai OernDAs 

IE U XL, 20 SlaiL, 388 
107* - - - - Sertr^l ef pro- 

rttditpt—Crmttnl Praetdoee Cede, it. S03, 437 — 
A c<ui]>Umt au made, tpefurc a Ma^utrate of tbe 
Crvt cUut of an effiucc piuiubable under a 3S3 of 
tbe Filial C »le. Tbe Mtgiitrale neirdfil a brief 
atatiuuut by tbe «i uijdamant, but did nit atk Inni If 
lie ln<l any «iU»MiaU> rril. Au irdir nt j-tMed 
ibrKiiuj tlut “ aevjiyuf lb« pitiUuJ of Cuwyltiut 



Qctcs>Eurft£ss t. Febax 

(L li. 0 Alb. 86 

(c) E»r«T or DmUiSAA 


bating been lUMud tcfiro the (rUi o'tnui-uridt 
amount# to a dlKbargo uilbrut trial, and ibet ut 
bar tbe being again rn f irred. Am>* 

icTUova ..... 4 Mad., Ap.. 8 
Avoyruors . . . .0 TlLid., 8 

100. — - — BlsffiUMl of coaaplAlat for 

dofjiultlB ftppcBranco of cojup}AjDnat-y’ee> 
ttdeitep A/oyi4/ro/«’« .let (IV of I'iTtJ, i 131 — 
JmitUmlinm of/rttk f rueeedite*-— An i.rdrr uf dit* 
miiail under a 1S4 of Act IV <t lb77 iWu u.1 
oMnUaeanacijuitlal. EKrntai r. Tuourto!! 

[L 1* B. 0 Calc.. 623: 8 C. B B. 100 

llO. rr.,„a„f JVo. 

eedur* Code (Jet r v/ ISOHJ, u 217,437 /h.u.f. 
•ef of towida%ai aa alie*ee of o.-eayfeceear tm a 
taanooot eot*—JejBil(al of cat oftva acreary rla 
ole«» ararfceeeat— roeer* ta rrrur ;-r<^ryiay«.— 
Tbe diisuttal (4 a cum and tbe airquiitU of me t.f 
two accused under i. 2 17. Cede of Criminal Fn^rdure. 
CO tbe cruuod cf wniS'Itluaat't aU.nce a&J par{> rt. 
Ing t« be a tenoinalwn of all prcicibug* n U(iig o> 


^"UVOBilABOXCO SUUEU . 4 C. W. Zf., 310 
111- — — — — ^icmliaAl of eusitnury 

caae — dcieiftef— CniaaMl /'cccefir* C’»fe, l''72, 
r. SJS.-'-Tbe dumtaial of a cat* lu al.Mi a urn. n* 
iaeuee la tbe CrA intianee am unit Wi au a«'{u ttO if 
tbe acesaod. agauiit «U n, after mb an ar ^sbul. 
na faitber piveerdingt u re»i«l cf tbe uu-e act ten 
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*■ S«"»‘ 

S.«> '“.S St »•'>«« 

pi-occeilWc ^ cau aloiiO licavd, ai ® ^tucsscs 

tho 1 f\tG ao<\ 

r:^r.'.s»'EcuS>&^..c..,« 

p-r 
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j\S45a. 

* T-TJfp—conti’*"®^' concl^^^^' 

^ ,9 250J-. 

t ”e. ««. 

Code, .^ari'a»f 

?»ccd«3 q^jeeN V. B.B ^ — Xssue V ^xovier 
acciuittal- 

IBS; r"“'Sf 

Distvvet EVi\e®® a cousidei* d^ng®^ 

SI?§S'SSfee& 


^ ®‘°SS5‘’b'£S'““ ^ 

W»5 


7^ocedn>^^y°;tVo,^ of b. 30^ ^ 

983' i°TEDBiS^'»^ ■ ^ 

CaK&^ ^ -ai^zxTS-'i ^ >160 


/e*-***^' V. 

rs^r^s»o>B‘^oV^;S^ 

Si ««'t& r ^ : <>« 

312.--"^* „„ an TSa.s'I'E^^oS •W.®'" ^ <> 

iSss^-.^ g>j 

r&SiSiSSK'f® 

!r/ss'r>»««“^^.y »,..rcS. i®»’ 


Vagiatra^. ' 

a-ateo^St3^at asau^--^ 

“1:“ » ,r‘«. «r«> , »*? r«‘'- 

I i B;®i“ si- B‘s. s»' •■ 

121- — Tf^Cri^'inf case-'^^^ 
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COMPLArNT-cc;»/ii.i.«<l. 

5. UHVIVAL OP COMPLAINT - ecitfiauJ. 
t. 537 of the Crinttnal Profedurt Codt . — Wltm «n 


coiipLAiirr-fc.«/.*«fj. 

C. KEVIVAL OP C0MPLAIKT--fea.'.'««ftL 
Jo^eth Ckt*Jr» BlnUoe^aryt, I. Z. It., 21 Calf., 


CiURJES . . L Xh B., 23 Calo* 080 

[I C. W. N.. 60 

122 . ■ — - , A conTtetum ia 

(Q(L a crjnplainf, it mttrtaiu^t, it in law at 
leing ^Ta1lout ]un8>lictu.n. Kamai> Cuakdiia Pax 
r. Coob Cuan'd .UmuCAiiT 

[Z.L.B., 24 Calc. 280 
1 C, W. N., 186 

123. Ci>f»pf4«n{ of 
offiiiett under »t, 1S2 aud 500 o/ l^* Penal Code 
(Act SLJ' <lf }b60J~Itecetiafj/ eaneUou mot 
ollained-^U'tikdrairal of eotnplaiiU—IftteXor^e 



reffnedto. Qc£B:(<E>irB£>a r. Auiu 1 \uA'< * 

CI.1..B.,22 AIL. too 
126, ■ - * ■ i ■ Jtenral t>J 

eoaptaiut a/ler d\se\arst~Po>eer of Pmideme^ 


Arbitration WM irngnlar. Ueld tliat tliO order of 
2Uh J(tt;r dLMbarguig tLo accQicd wa* iinpr><piT| 
lliat lUo protuiont of tt. 43C AnJ 437 of tL« 
Criminal procodore Cbdo «erti not avpliCAtlo to 
pRuJo&cy Magutrat(« \rIio, tbenft^r, mu rrtiro 
A coDiplal&t erm nfUr ditcliarget tlat llie Uk^li 
Court uu ample pouert nttdrr tLc Clurtrr Ari, if 
tuit under tbc Code, to rc\i»« an order retiring a 
cimplabt aflrr dltclurge; and tbat lii tliu parliru. 
lar caao tlio PmiJntry iTaprirate had ixmUid a 
proper diicittma io rtririag tiio o mpUint. 
OroOBSA Kouin Sm r. Pbosos Rcuast Daiii 
[1 C. W. N., 40 
See Ciunooiim Dadsk r. Dabivdsa ^*ATn 
Uozoounas . . L L. n.. S7 C&lCn 120 

220. Cnmiaal /Vo» 

erdvra Code, 1382, tt, S03, 4S7 a*d t, 4 fai— 
Mogitlrtldi order to ttog ^roorrdinyi ityoiaif 
ornMeJ— Jlrrirai of ^roettitftgt Ip *ett>»7 atide 


iurcatigated. TltO order ttoppiug tlic ptonrdinpt 
would bo legal ouly If tbe accuted had b«a 
aciuittcd by a Court of ceuepetemt joritdiriiua. 
nluclt wai ntit tbe caac. At tbe Mtslttrato Could not 
take rognirauco of tlio ehufO ooJeT *. ISSoS tbe 
I'rntl Cedr, Hilliout A tauction baring been pre> 
rioutly ubtained. At to tbe charge nmlcr a. U)0 
of tbe Pcual Code. Ifio proper pivciduro bt rraprrt of 
ii tint omrrilpot fcir nnmint CdWt TliennW 



auJ rtririog tlic pTOecodingt agauiA tbo arrciirL 
Held that tbe ordtr ttayiag pfMt88lu.jt, nhiibir 
tba petition on wb'icb it «a« ciade wta a o'tupUiut 


srois . . . Z la B., 22 Bom., 711 

1S4. '■ — CriminQl Proet- 

dnri Code flSSdJ, e. li03~Suieej»eml eotHplatml 
dririty out of tXe eame natter.— hen a compiLni 
tribiitial liMdUmu.cd a coin}>ltlnt.anotliu' Iribonalcf 
exactly tbe laiue pr.wcn cannot rc-epen tbe tame 
uattrr ou A cwinpUmt uiaJo to it. A'lfrotan Se* u 


A enzapUmt, and. tbircfr.rr-, it net Uol oupitivL 
la tbe tuccrta>r tu ifTiceto tel atsde each order of 
bia prvdraiKjr. A'aMaf Ckundtr Pal t. Uirr 
Ciaud .idiitan, /. B. B.. St Ca!e..2><l , tC It’. 

tSS I yAratam ,Seu r. Jt'7e$k Ctuuder Bltt/e- 
eUrjl, I. U B., Cafe , So3 ■ 1 C .V . 5? 



•conttnaed. 


( I'lSY ) 

COMPLAINT — cotiiinued, 

6. EEVIVAL OP COMPLAINT- 

followed. An order not authorised by law cannot be 
nllowcd to stand whether it is for the ends of jnatico 
or not. _ Tho original order of the Magistrate staying 
proceedings could not be set aside unless the Crown 
took steps authorised by law to set it aside. In the 
matter of Gum Charan Aioh, 1 C. W. N., 650 
followed. Indebjit Sman v. Tuaetje Singh 

[2 C. W. N., 200 

127. — Criminal Pro- 

cedtire Code, 1898, s. 203 — Power of Presidency 
Magistrate to revive a case dismissed on non-appear- 
ance of complainant, — ^Tho Codo of Criminal Proce- 
dure (Act V of 1898) contains no provision which em- 
powers a Presidency Magistrate to revive a case which 
ho had dismissed for default in appearance of tho com- 
plainant, whether tho order of dismissal was proper or 
not. Kah Coohab v. Eahjee . 4 C. "W. N., 26 

128. ' '■ Code of Crimi- 

nal Procedure (Act X of 1882J, ss. 259, 369, 439 — 
Warrant case — Discharge of accused — Presidency 
Magistrate, Power of — Mevival of complaint . — 
A Presidency Slagistrate, when he has once dis- 
charged the accused, under s. 269 of the Code of 
Ch'iminal Procedure (Act X of 1882), has no juris- 
diotiou to revive tho case, and therefore no 3 uria- 
diction to transfer it, and the Bench to which it was 
transferred had- consequently no jurisdiction to hear 
it. Bahini Bassi V. Evsbt Mohan Mooeebjee 

[4 O. W. N,, 48 

129, Power of Sessions Court 

to direct further encLUiry — Criminal Procedure 
Code, 1861, s. 67 (1872, s. 147).— A. Coui-t of 
Session had power to direct a Magistrate to enquire 
into a complaint chsmissed by him under a. 67 
of the old Code of Criminal Procedure, or the corac- 
sponding section of the Code of 1872. Anonhsious 

[7 Mad., Ap., 10 

130. Striking out offence on 

list reported — Criminal Procedure Code, 1S72, 

person made a complaint to the police 
that the accused had enticed away his wife (a non- 
cognizable offence) and committed theft (a cogniz- 
able offence). The police enquired into the latter 
offence only, and, finding no primd fade case made 
out, reported to that effect to a Magistrate, who 
dh-ected that that offence be expunged from the iist ot 
reported offences. Meld that, under the curcim- 
stances, there had been no dismissal of the complaint 
in respect of the former offence, and that there was 
no bar to the complaint into that offence bei^ tahen 
up and proceeded with, GovEBNiiBKr or BoimAV 
JsmDAPA . . . I.L.E.,5Boin.,405 

131. Dismissal of warrant case 

not compoundable — Sevival of 
Discharge under Criminal Procedure Code, do7^, 
s. 215. — A warrant case of a nature not compound- 
able under s. 214 of the Penal Code was “ dismissed 
on the parties coming to an amicable settlcm^t. 
Meld that the “ dismissal " was equivalent to a dis- 
charge under s. 216 of the Code of Criminal Procedure, 
and the composition did not affect the revival of the 


DIGEST OF CASES, 
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COMPLAINT-cmicZudei?. 

6. KEVIVAL OF COMPLAlNT-emirfaisi. 

prosecution,, if that should otherwiao bo thought 
necessary or expedient. Eeg, r. Devama ° 

[L L. B,, 1 Bom,, 64 

COMPOSITION-DEED. 

iSfee Debxoe and Cbeditob. 

‘ [I. L. B., 16 Mad., 85 

COMPOUNDING OPEENCE, 

See CoJEPjiAiNi— E evivaii oe ConrEAiNr, 
p, L, B,, 1 Bom., 64 

, See Cases tjndeb Conteaot Act, s. 23— 
ILIEGAD CoNXEAC'l'S— C oup 0 e n d i n g 
Ceijiinal Oeeences. 

See False Chaege. 

p, L. B., 11 Calc., 79 

See Guaeantee. 

p. L, B,, 11 Bom., 566 

See MAiicroES Peosecetion. 

P, L, B., 3 Mad., 6 

1 , • Screening an offendeij— 

Penal Code, s. 2/4— Tho accused agreed to givo 
BIO to S in consideration of his not giving evidence 
against K, who was charged with the offences of 
house-breaking by night and theft m a building. 

gave evidence against K, who was, however, acquit- 
ted. The accused was charged under Penal Code, 
s 214, but was acquitted. Meld that tho acquittal 
was right, S. 214 of tho Penal Codo presupposes 
the actual commission of an offence, or tho ^ilt of 
the person screened from punishment. 

E^eess V. Sauinaxha . I. L. B., 14 Mad., 400 

2 Adultery — Withdraioal of ^ 

cha’rae —'Where the husband of a woman with 
whom the accused ““ocecd 

SSp^2£n • 

uDon ordered tho accused to bo uischaigeu, tno 

S,Tu the exercise of its 

interfere. Keg, v. Eaeiojbbio . 6 Bom,, Cr„ A/ 

g — Witlidriiioal of 

cha 'rne.—I:h<i power given to Magistrates to permit 
Sainauts t^ with^draw their oomp a mte m con- 
fined to cases falling for disposal under Chap, A v 
^ the Criminal Procedure Code. Consequently a 
cLrge of adultery cannot bo withdrawn by “ 
plaiuant with tho Magistrate’s consent. u 

GEilBHEEn . • • ' ’ ’rr, 

^ - Penal Code, s. 497 

-Appeal-N charged T with having coinmhtcd 
adultly with his wife. On enquiry into the charge 
by the Magistrate, tlie case was committwTto the 
sLions Court for trial, when 2’ was couvic ed P 

Appealed to the High Court. f^YtXlicarm" 
and his wife were reconciled, and ^ 
of the appeal asked for leave to compound t he clituci 
Meld that at that stage of the case sanction could 
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COMPOXmDINa OriTIKCB-<e«iiiiif«/. 
not bo given to n itbdroiw tlio cbarco. Eunsss or 
r. Tiiourso:; . I.Ij.S., 2 All, 330 

G. Assault~P<>wl Code, », ;9i4— 

Act \rretpv;t%te of inteMtiou.— -The cifcaco of 
iinnitmf» ti rmn «»i'1 irtnilintiiiUv raatins nterou* 


UUVy 10 lUtb ..... 

c&CQ to lucrily coat(ni|iktcd legisItUon. l:i TiiR 
tuiTEB or TUB rsfiiior or Uioxis Ucsuk r. 
Su-'ou . . X Ik S.« 3 AIL, 283 

7 . ' ■ ' ' Crimiaal breach of trust— 

Codt, tt. S13, 214, 400.— Th« iffcoco cf cnini> 

nU brcnch cf tni«t, iisdcr 400 tf llio Fiiia), 
Cutlts c&aM) under the tcmi <■{ ea 213 end 214 
of the Mmfl Code, bo lawfully oomiK>ua(lcd. It> tub 
UATTEH or A BEFCBSaCB TBOU TUB CutEF FbUI. 
SSACS Maojsxsiib . . OCLIkII., 383 

Bza. «. LICtUATAx , L Ij. R, I Mad., 101 

8. Crlmlaal tnisappropriatlou 

—I’eiKtl Codr, $. 404 , — An effnicc uudrr a. 401 
of tboi’cnal Coilo ia not oao of tbc rUa# of clTuicn 
that may bo compounded. Axosruore cisb 

[7 Mod., Ap..3A 


(I.Ia^alxiad.,101 

10. — ! SoUEO'trOapass— Cracaiaaf 

Procedure Code, 1^2, u. 243, 25$—Caie sent mp 



COMPOUNDINO OPFENCB-fon/iaacA 
Criminal Fr cedarc' Code, dmttcd the Deputy 3la;tj< 
Irate to auid np the ;<artke *ast} {wceevd r(;:&Ltr)j’ 
Hith the cue. Held that m. 243 and 230 had no 


11. ' Hurt— I'o/ia/en/yceaainyilarf 

— Peval Code, /, S23-~Crimiiial Procedure Cixfe, 
1872, » 18S . — Iho lifenre of rrlautanly raa>iiii; 
hurt Ufidcr a 323 of the Penal C»do U one lahlrli 
may lawfully be comp.uudcd, and the withdrawal 
from the prciceuUcn in luch a cue la thirtfi.ro 
ptmuiibU undir i. ISS of the Criiainid Proetdaro 
Code>16Cl. llEO. c. Jetua UiLLLi 10 Bom., 03 



oSincoof voluntarily mutiny pTievoui hurt camut, 
accordingly, be eonpouiidnl. Ueg r Jrtka likala, 
iOPoM,C3, diMppmcd. nco r. lUuiUAT 

[X Ik R, 1 Bom., 147 

13. Zidnapplne.— The tffenro if 

Iidiiapplnp ran be lawfully coinpimndcit. Qcsr.Y 
r. GorEE Boars Bitteb . 22 W. R, Cr., 23 
IX ■■ MiaChiof — Criuiiul ProreJer* 

Code (del Xo/lS^2J, e 345—3I>eek,rfdoae to lie 
pntale property oj a tillage Haidr . — The accuwxl 
waa charv^^ *dh miKliUf for cauaing dazuago 
to erupt which were the private pn l<irty of a 
Tilla^B Mahir. The lIai;Utiate rifuKu to altuv 


the public 
gcsoi^y 


or erm of the MalAr c..muiuuity 
Is XB MOTIUM 

£X Ik R. 22 Bom., 830 


16, Wrongful rcBtraint— The 

cauaing cf wTtwgfal ivatraint to auul.£r njy law- 
fully be coiupuanX-d. MoiUOOAlXATii ItutajKjrs 

r. Kesaxau Kcauocas . . 7 W, R, 33 
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COMPOUJSrDIN-G OPPENCE-coniujHerf. 

16. JiequisUes for 

composition of offence valid in law — Criminal 
Frocedure Code (Act X of 1882), s. 343— Onus 
of proof— WroHffful restraint and conjumnenl of 
coolies employed on tea garden . — IVhero an accused 
person alleges that an offence with which he is 
charged has been compounded so as to take away the 
jurisdiction of tho Criminal Courts to try it, the 
onus is on him to show that there was a comiJosition 
valid iu law. M, a European British subject, 
charged with the compoundable offences of wrongful 
restraint and wrongful confinement of eoolies em- 
ployed on a tea garden of which he was tho manager, 
pleaded that the Magistrate had no jurisdiction to 
try the cases, as they had been compounded by the 
complainants. The alleged compromise consisted 
of a Bengali paper, signed by the coolies, stating 
that they “made razinama” (compromise) "of 
the case of their own accord,” and a paper in • 
English signed by iLT, these papers being given 
to tho District Superintendent of Police, who had 
investigated the complaints, and who stated that 
he asked the coolies as to tho contents of tho 
Bengali paper, and they said that they had signed 
it voluntarily and stated its purport, and that 
one of them said in tho presence of the others that 
it was a razinama. &, one of tho coolies, also wrote 
on tho paper the words iu Uriya, “I will not carry 
on tho case.” Tho Bengali paper was written by 
the Darogah of the police station hi presence of 
HL, Tho p.apor signed by M was as follows: — "I 
hereby agree with these Ganjam people that there 
shall bo no legal proceedings of any kmd taken 
against them with tho exception of those who 
have not completed their agreements.- Those whose 
agreements biavo not been completed, proceedings 
will bo taken against them on 22nd May, if 
they have not returned to the garden before 
then.” Neither of the papers were explained to 
G so as to make them intelligible to him, for 
though tho Bengali paper was read out, (? did not 
understand that language. G was one of the coolies 
who had completed his agreement with If. Held 
per Pbinsep, J. — ^The compounding of an offence 
signifies that the person against whom tho offence 
has been committed has received some ^wti- 
fication to act as an induccineut for his desiring 
to abstain from a prosecution; hero there was 
no forbearance on tho part of Jlf to proceed 
against G, who had served out tho term of his 
engagement, and therefore, there was no con- 
sideration for the agreement to comiround. Having 
rcgird, moreover, to the ignomuco and inferior 
intelligence of G, it was of vital importance for 
fff to show what led to the alleged agreement, and 
how it was that the Darogah was uistrumeDt.al to 
it, which ho had not done. Per TKETElYAif, J . — 
Compounding an offence supposes au arrange- 
ment by which tho parties have settled^ their 
differences, and in tho more usual acceptation of 
the tenn implies that tho pi-csecutor has received 
some consideration or gratification for drop[)ing tho 
prosecution. Although tho provisions of tho Con- 
tract Act may not apply, tho i)roof of the arnuigc- 
meiit mui>t_ be similar to that whieli tho Court 


COMPOTJM-Dnra CE-conchded. 

requires for tho proof of any agreement which is 
m issue; and unless it appears that tho parties 
were free from influence of every kind and were 
tuliy .aware of their respective rights, it would be 
impossible to give effect to o. so-called arrange* 
ment or composition. Having regard to tho fact 
that the writer of the Bengali agi-ecment had not 
been called, and that tho contracting parties were, 
on tho one side, ignorant coolies, strangers to the 
land and to the language iu wliicli the document 
was written, and on the other, a European of 
some education, assisted by his Bengali clerk, and, 
having also tho assistance of tho police, it was 
not proved that G knew what he was about and 
was fau-ly contracting. Held, therefore, by the 
Court that there was under the circumstances no 
compounding of tho offences with which Jf was 
charged, valid in law such as to deprive tho 
Magistrate of jurisdiction to try them. MniiH-iir 
V. Qtjeen-Empbess . I. L, R, 21 Calc., 103 

17. Compounding after com- 

mittal — Effect of, on committal. — A • committal 
once made of an accused person by a Magistrate to 
tho Sessions, cannot be annulled by his allowing tho 
prosecutor to file a compromise. QuKEif r. S,Uirii 
Sheie . . . . 2 W. R, Cr., 67 

18. Criminal Proce* 

dure Code • ( Acf V of 1893), s. 343 — Filing oj 
petition of compromise in Court — Effect of suhse- 

* guent wiihdratcal of petition. — Where a complain- 
aut, a female, had presented a petition of compromise 
in respect of a compoundable offence and the Magis- 
trate h.ad examined her and satisfied himself as to her 
understanding the same. Held that he was wrong in 

'ordering the petition to be put up with tho record but 
should have immediately dealt with tho matter, and 
that he was under the terms of s. 345, Crimhuil 
Procedure Code, obliged to accept tlio compromise 
and to give effect to it. Held, also, that tlio complain- 
ant could aub by a subsequent withdrawal of tlio 
above petition of comproniiso insist upon tho c.aso 
proceeding. Kusuii Bewa v. Beohu Bbw.v 

[3 C. -W. H., 332 

19. — — Offence latefultg 

compoundahle — Penal Code (Act XL V of 1800), 
s. 342 — Petition for withdrawal and compromise — 
Object and effect of— Duty of Hagislraleon reeeiyt 
of such petition. — When a charge is framed^ against 
an accused person ouly of au offence which can 
bo lawfully compounded and a petition of compnaui^e 
or for leave to compound the offence is put in, 
tho Court should allow the parties to coiiiisaiiul 
tho offence, and acquit the accused. Wlun a pi titinii 
cither for compromise of, or for witlidrawal fnan, dm 
case is put in, the Court ouglit to make an nrdi v 
cither granting or refusing the application tlun and 
there, and should not put it iff by ordtriiig it to be 
filed with the record to be considered at tlie ckse ot 
the trial. MAUOiiEU Isax.vjl r. 
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1>I0EST OF CASES. 


( 149i ) 


COMFBOHX^ Ci4 

1. CoHSTBrcnos, Ektoiciko, Eptect 

op, lia> BETICiO ASIDE, DEEDS OV ^ 
COUFBOUISS .... llOi 


See DeCSEB — ALTEDATIOII OB AUK^1»IE^T 
or Dicbes 1. 1j. B., 24 Itfad.. 1 
pi. B., 27 L A., 1&7 
Sre Djtobce Act, ss. 1C, 17. 

[L L. n., 10 AIL, 660 
£r« Etidebcs Act, s. 71 . UQW. lL,e3 
AVsCisrs DKDEitEZECctiOKOE OccurB— 
Ea.ECVTIOX OB OB ATTBB AQllEEMEMA 
Olt COUrBOUlBl.3. 

Si6 211UI1A& Law— .E ifDOwifBXT. 

p.li,lL,U Mud.. 163 
I. li. IL, 13 UtuL. I 


— — S«cd of— 

Stt lUCiSTBAitOK Act. 1677, *■ 17 (ISCt. 
•■13) . . . 7B.li.nil07 

tac. W.N.,603 


— ElTect of— 

Stt ^OSTOAOB— TiCBIKO. 

[I. li. XL, 13 Mod., 308 


of suit, Power to mako— 

Stt AttODSEl AKS CLIr^T. 

C7 Bom , O. a, 70 

Ste Cavaati . 1. 1,. IL, 13 AIL, 273 
ri. li. B , 27 Calc., 428 
4 C. W. N., 100 

Ste Odabdiait— Dciub ako Powebs or 
GpadduI'S . . 0 Xf. W., 179 

C6W.B.,6 
3 W. It, 10 
W. B., 1804, 83 
10 W, B.. P. a. 23 
I. li. B., 12 Bom., 680 

Sft Cases cssbb llijrpp Law— Widow— 
Poweb or Widow— PowEB to cok* 
rBOAIlSE, 

.S(« Ll9 TEKDESS. 

tl. X- B., 18 Calc., 188 
1. 1. B.V 13 Alad.. 430 
1 C. W, N 03 

Stt PLEADEEB— ATTnOBlTT TO SIBO 
CUE5T . . . 3 IT. W, 140 

[2 Mad., 423 
L li. B„ 21 Mod., 374 
L L. B., 22 Mad, 633 


COMPBOMlSXi— ivs-a/iAKfiA 


out of Court without knowlcUgo 

of Attomeya. 

See CosTi-StccUL Casm— A rTOBTrT 
AaD CuEM . 0 B. li. IL, Ap.. 10 
Cr, li. B, as Calc, 6QT 

3 C. •W. N., 608 
L li. IL, 37 Calcs., 200 

4 C. Vr, IT, 203 

LiunATios Act, 1877. ABT. at (I67i. 
AST. 85) . • X Xk IL, 1 Bom., 605 


- pending appeal 


See I’Acrto Srrr— ArrEiM. 

IX li. n., 18 Bom-, 404 
Stt SiAUF Dcir, r.ETr>D or. 

Ill vr. IL, 158 
4 B Xi.Il., Ap., DO, 00 noto 


Tirw. l>irt<Urt oj t»t L<tiiuu»u»im .iJ« ", 

Hatltcay Cijtnpany >, Staekmort, L Jt., i JL Lm 
$10, fcJicttcd. NcnAycau&iAau r. Bauidooudu 
[XX.IX.aCalo.670 


3. — — — — — — ' Ihtdt 

Dttd alltrmj praper tturtt p/ ivccmtca atrorl' 
te //•»</• fate.— IVlicrs a ilUi<uto in a lllnJu 
fiumiiy Ai to {(vitiioAcy soii tLs riglA to tucci'<«u.ai 
maltcO la a faimly Arrangement as to the mde 
la Kbkti Iho oUtc «a 4 to bo hclj b; tbe was.— 

’ ' . ' * ’ .....'►kf nnf Irt W IMtl. 


Uftrre A 10101./ Ai.Ok„.— — , 
wooM liAVO girca a taluk. In Um e\int of tbo 
.i/wii. i>f n ttriin.-rr tia, to lurh cf the Uafal 


prittaiy light. A ccnktruethiti Uhicb voukl 
nulo inuc to lUrls imthcrs wa* luAdimbiUc. 
GAJArATBi Radusea Patta Maiiadiu Gcbo r. 
GSJArATDl Basi Kbisuxa Uui Gcbd 

[OB. XX. 203 
14 W. B.. P. (X 33 
13 Moore's X A., 407 

Bnening Iho dccikvm the lltgU Ccurt la 
GAJAriTT ilAEI KbISUXA DEVI OASr r. OUATATT 
KADBtsA Patta Baua Ueti Grsc And uuArAxr 
>'iuKAAi Patta Mama Dzri Uaet r. OuAfttr 
Uaduisa Patta Negba Beta Oaec 3 Mod., 300 







, OT CASES’ 

^oE, AED SE^;„,^timte<I- ^ 
COMEEOlAiSE Calc., 

^er Eietimc. A^^^ X- I- 

I ‘ _ venalty 


_j;,i(i()ii»‘J -leudeacy . ®.a,ac 

« w”"*^ “ s.5S,,.srsv “S?,: 

1n\tU *^'V s~y tUc ® . L-fli sucA ^'‘i}i Ii'avo bcea 

aUovveA ^'Siia'iEo coats 

a vaVAUAT^J^^* ncrvcciBO^^ ^a^nl atti 
cutoiAnS ^,,oncy oj ^\d UAstatitted 

eo„sldcn.tsou 

iuo^ivrcA ic litigatiott tie ? ti-katti. 


HsggsgilS 


is€Si^Ss:-iil£ 

“m .‘"“tM SS e«“S SS itoW” f S' co»?”-“”" 

»®av estate ^y ^dei', ao ‘^natjeloretb® teua- 
1 fZ a ^ t^a tbivA Be« parties ^e ^tdovi 
lar'. es „„„ pass ro “ . te. Xf »• siAe, .llaaci 


Penaltl/J^^^^i^A 

«aiA by i„nd, icei’^^i’? ° accoaat eats 

would be rsA Ve AeSentoet i t^ tearing 

Sis;SSsjiS”|s^3g 

' j,:rs4r »s ““4v^iS«?^ 

Sm tiog ^’^f.SulAb-estra^J'^^t i^e 

Hs»“ rlssss“^ 

SS n 

?i'S .^^'‘^Tbis V^^? ttSdaiAs 

5Si ^'^td^b?!^® Ttbfs^ior li^j 


''i^v'Vi cau f^^^.-.ov estate- iue oue side, ^tviages 
;tiicb °„n were, ^ ^osscssie’^ °4 of T,vbieb 

""■^Cor coroSW®\^ebeioS ^'^d^tobb»> “^^loadewil^ 
oS'^ TvtoViolueAaa, , beld^o pj^d beeir i,„(rcd to 


e bis sous- prooeedc o p^oulA, , jetuaia ^ 

*• S.Sd’»i “S 


f"":;fle«S Tafse^'^°^- ■^■'^1; 

for partition’ ' prot’erty ^te io entered 

a-sn’iJ is rc“»fft.r»“ f£ 

bution Tot tbe estoi®’ 4 eldc t uiwi 

rulf S^Sreu ^ Cy aeS [Ce s-^^' 

to f Kulut'e^^ 

ISiiPs^-- 

a stva^S®^' 
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DiG£ST OF C^ES. 


( 1 W 3 ) 


C 0 MFH 021 I 8 S— 

1. COXSTRUCnOK. ENFOBaKO, EFFECT 
OF, AND SETTING ASIDE, DEEDS OP 
' COilPKOinSE— 


camfl of ibo citiito thoold be * 

Tccdvor sppoioted from atnoag; the tuciaUn ct tho 
family. 'I'lsiniAUl Kais t. Dx^'Qiat) Tiatriuui 
Sacbi NUk • . L Xi. It, Si ^od., 310 


8. ' - '■ — AiiijnmtKl of 

xxllogttp^ri, of an ttiaft—^amienanct 

of a mtmLtr junior 2raneA of ajotnt ITinda 
-lyrMinent— -f rhi/rj/i6i» aicarJ, Jeerte 
and telUtatnt Hero on~^Jltrenue, ly ttAotn 
vntabU — A UlaUiilsir oniiins au InpartiUo b* 


ttluklidat'e ov'&crtLlp, and tho ttoignmcDt by 
Iiim of ({ovm rBlagct to tho memher, 

fioo of UablUty io rcopcct of tho rcvcnoc. ThcM 
tirmi w(n entered in «n admlnlitrotion Mper. «r 
uaV>b*ul*an, of tho UtuUi before tho oetth-ointt of 


any proportionate iuenaoc of profit frum the tirreo 
lilUgro. In ISSl tho talolbilar futd for a drrUn' 
tion that the dcfcndant’i right in tho Tillagra 
coUfUted only of a cirtaiu amjuut of ailoaanre for 


diiturb avtUed amaguueuto on the groiuJ of Ihur 


COSCFXlOMISEt — eoatinard. 

1. CONSTBCCTION. EXFOIlCIKil. EFFECT 
OF, AND bETTlXO ASIDE. DEEDS OF 
COMTUOMlSE-eontinard. 

originally hated on claima to mal&trnanee. 
Tho talnUi nat voted in tho plauitiiT subWt (o 
tlio right of tho'di'findmt to hold the deren viUagra. 
and at Utweea tlirtn. the fomiir vat iiahto for (ho 
iorntna and the lattir for tho local ratet and enata. 
LOKSATU r. Sl8»EjAASXATU 

p. la IE, 37 CdJet. 103 
0. ■■ • Unfbrclng compromlan— 

Comprom!s$ of y>jni/y dupatrr— f/iaia f<iie— 


AVX Suron r. Thayao bi^oii 

rr Xa H, 8 Colcv 138 : 10 C. L. IL, CO 

10. — — — A*nR>/'rr/orMo»<'< 


the woriihip of the family UDI. Tho dder »bi Vipt 
o«t ot p tMMion of thiM Undi by tho youtigir, aitJ 
ho pcrftirmed tho wonUp at hit omi ripeiiw, and 
Uio yoonger took oat carrutlon, uhjertinz (iiat Id* 
brother had not ptrfonncd hit trad at family duliall, 
•o Ih^ ho liad OMii ctmpilled to inrhoin the nrc- 
ntoidea at hia own eapoato i hut Lit olijrcti' n wao 
OTciruicd. Uild, 00 Bpt>eal by tbe yi angtr, that the 
nria'perfurnanee of any ccniUMiiht 1^ the diWr 
brother gave him no rauio ot ouipUliit. uidito Iw 
onuM ahaw that larh failare waa lut mated by any 
dcfaalton hla own ]>aii. lUi>ituiDA5 Mratari r. 
TABAllASiDAai . . salt. JU.P.C .,70 

[11 w.KmP. a. ai 

13 Mooro'« L A,, 380 


IL • 


- J)ttrr» m 


ee"pro«u«— Jterirw of jpJfmtnl—.Ultmn df 
erer.— The manaetr of the C'urt of tt'anU liTotid 
>com]<r.uiito with clalmasta <ii iheettatei ademo 


cunprosuto «ru lAucth.ntd tv tho C " 



^ 1409 ) 

^Crouco^sAy. ,^d cAaAw1«f>S V;“; £ov tAic 

t-Si - f 't.rCoV°T £ 648 

■ Effort o' 


P COIOP*-'^*^ 

Effect °\fi.eniftof ^"7aV 

'cooi*feW«;‘"^„P dcPavlAuS o« Ou 

'^tr"'TX "'1 ^£t o£ AaIc^'^ A’\“^o£ ^ 

*Svr t>«A>‘=’^='’ S nutcl .£« it. lAio 

At. , Mvid bo ,, o j. alAcnotiCn „„ 

A»»“o"“ , s«?««s;4V 

iesovt".= tiic Gov or , tjcu oi it ^ 

dcatAi to u ^iieir “<=“ .jj^icwt t»'D“ 

tiiiuAi vvoyo li.rlvts ° ^(jij. coiio^" ’ yropo’'*'!® 

J’<ii»“2'. further 

Msssm^ 


, rOlSS'CBAJCTlO^-j;^^Q ASlff^- 

It ”.' X”' »V“»t ts V. '«’\Sl5of»5 
to* S«‘ If 

_l^'. coi)»J»'°'’*’“‘’’'^£ otAicvs, V^jendo’^t) 

“«rt g*S*“ ® 

takcu ^ g\oii wlio *^y^°'„mfcwlio^a.d 

j J)’3 .1. arraiust J A’ ti^e fot*o®^ ? iijat tboso 

' tbolan^ “ IJf, Si 

ISeE • ’ a«‘®'‘’‘.‘ 


. p-cecu^^'^ ^vVv'xvGiiu — 






MaE3T OF CASES. 


( 1G03 ) 

COMPROMlSE-co»<,-m,^<?. 

h CONSTRUCTIOiS’', ENFOltClXO, EFFECT 

deeps OF 

COJirilOAIISE--eoH/))),;tv/. 

uAef.irr it would It for Icnejli of minor to sei aside 
plinutifJj II minor, wna, aa dauch- 
tvr and ouo of the Loirs of A. tntitkd to ^Uhs of 
iiw Cstiito. Ihu vftluo of A'6 estiito was unccrlaiu, 
and di'ptudcil cu wLlILci- or not A Imd bcai a partner 
TjnA wliutLer or net n sum of 

iUO.OOO hid been paid by Al to A in Batisfacticn 
of all cluiUM whidi A Iwd aHiiuist .1/ in respect of 
tno Citato of A% a deceased brotbei* of A and former 
partner in tho sauio business. J/ Laving, on A^s 
ilcatli, iKsscssed Liuisolf of all tbo estates of A, tLo 
jdaintifi brought a suit against J/, in wldcL a decree 
Mas made' ordering an account to bo taken of tbo 
estate of A uliicJi had come into the hands of Jf, 
I’endingsucL account J/ died, leaving a ivill, by which 
ho apjadnted the sen of A and another his e-tecutors, 
and the*^ suit was rovivcil against them. In their 
application for probate they stated that tho value- of 
M'a estate, so far as they leid been able to ascertain 
find ivcre aivare, ivas Rl, l 1,000.. Shortly after pro- 
bate Was granted, negotiations wore entered into 
Utween thoe-vecuters and the advisers of tho plaintiff 
fir a couipixnnise, and a pitition was, with tho 
concurrence of tho executors, presented by tho plaintiff 
to tho Court, asking for its sanction to tho terms 
agreed upon by tho parties, wlilch were, that tlio 
jilaintiff should rccoivo ilt;0,000. in full of all 
demands, and Ru,000 for licr costs of suit. This 
petition took, as tho value of Jl’e estate, the amount 
stated hy the esoentors in their apidication for pro- 
bate, and stateil tluit tho value of A’e estate, in case 
the ahuve-mcnlioncd payment by Jlf was proved, 
would bo R30,000, .and in case it was not proved, 
then a moiety of tho estate of Jlf; and that, con- 
sidering tho dilHcultics tho plaintiff had to meet in 
provhig her c.iso, and with a view to put an cud to 
further trouble, litigation, and expense, tho above 
terms had been agree'il to ou her behalf. These terms 
of eeuipremise were SfUictioned by tbo Court on tbo 
11th irejitemhcr 1S7G. Shertly afterwanls, further 
property was iliseovered belonging to tbo estate of 
Jf. Tlw plaintiff brongbt a suit against tbo execu- 
tors to set aside tho compromise, allowing that the 
terms bad been accepted hy her on the faith of tho 
reprcseutiition made by tho executors in their npph* 
cation for probate, and ehafenug them with wilful 
aud fraudulent concealment. There was evidence to 
Ehow tliat some of the property subsequently dis- 
oovorctl wild sucli that the defendants as executors 
ouijht to have known, even, if they did not, 
oxisteueo at the tlmo of tho compromise. Jtetd 
that even though the executors had no such know- 
ledge, aud there was no actual fraud, yet there was 
such culpable ignonvneo aud neglect of duty on tneir 
part as to amount to fraud, aud carry with it tlie 
conscqueuecs of knowledge ; and as the TCmpromiso 
had in consequence been entered into by the parties 
and sanctioiud by the Court under a misapprehension 
of material facts, the plaintiff was entitled to tiore 
the compromise set aside, aud the parties restoMd to j 
their rights iu tho former suit at the time it was , 
effected.'' Ter Po>~ni’EX, <71— In cases where the , 


( ISOd ) 

COMPROMISE— coHtimiea'. 

1. CONSTRUCTION, F.NFOECINQ-, EFFECT 

Shod “f ^ sanction of the Court is 

Mkod for are unimpeachable. PerFoNTiPEX,J-.- 

Wuare,— 11 hether in this suit, if the questions were 
louiid to timcj it would be necessary for the Court to 
consider whether it would be for the benefit of the 
minor that the compromise should be set aside. Ter 
UARTff, C, J. — Semble , — Even if it only appeared 
ttiat the compromise had been entered into and sanc- 
tioned nuder an entire mistake of the parties and of 
tho Court with regard to the subject-matter of the 
agreement, it ought to be set aside uuder s* 20 
of the Contract Act. Ter Gaeth, C. Ui— In a sub- 
stantive ^ suit by a minor to set aside a compromise 
made with tho sanction of the Court obtained by 
fraud or mistake, it is not tho province of the Court 
to enquire whether it would or would not be for the 
benefit of tho minor that the compromise should be 
setmsido i though it might bo otherm'se on an appli- 
cation for review to the Court which granted the 
sanction. Soioiro.v ti. AnDCOn Azebz 

[E L. E., e Calc., 687; 8 C, L, E„ 168 


22 ,- 

found 


Tarty subsequently 
nothing — Compromise^ 


legally entitled to 
made on behalf of minors . — ^IVhen parties enter into 
a compromise, or family aiTangement, in order to 
avoid litigating tho question as to whether one of the 
parties is entitled to cei-tain property or not, such 
compromise wiU not be set aside, although it should 
eventually turn out that the party taking something 
under the compromise was in reality legally entitled 
to uothing. But where such a compromise was 
alleged to have been entered into by a mother on 
behalf of two minor sons on the one hand, and an 
adult member of the family on the other, agreeing to 
give the latter more than had been awarded by a 
judicial decision, it was held that the compromise 
was not binding on the minors. Dhabwaji VAiiAir 
f. Gcbeat SnBunTAS . . . 10 Bom., 311 


Ground for set- 


23, ^ , 

tinij aside compromise — Consideration — Tstoppel 

Trand. — WTien a claim is once compromised, and 

a new contract entered into, the promisor is estopped 
from pleading illegality or absence of consideration 
for the new contract, the real consideration for it 
being the withdrawal of the claim itself, irrespective 
of the possibility of its being prosecuted to a success- 
ful issue. The new contract can only he questioned 
on the ground of fraud, such as want of good faith in 
making the claim compromised,- Vaba^AX 
T,>r, o. DAistrxH Vabajiax . 12 Bom., 196 


24. 

aside 


Ground for setting 

partition between two 


deed. A deed of ^ . 

brothers based on a compromise of snit, ratineil oy a 
decree of the Sudder Court, and putting an end to 
litigation previously entered into by their fatto, cam 
no^ be set aside -without strict proof of haste and 
precipitancy of the settlement, inequality, restramt. 


( iws ) 


BiqEST op CASEi 


( l»C ) 


COMTBOMiaS— 

1. COXbTltUCriON. EXVOBCIXO, EFFECT 
OF. AND sEniKO ASIDE DEEDS OP 
COMI'UOMisE— eeaffs*/* 
co<Tc«>n, or fraud. IlrrsABAia Sisqb r. Moo* 
5ABAI’< Sisou 

t3 -W. JL, V. C., 61 1 7 llooro’a I. A., all 


rcvtM'd. but 1>U ap|>lic&tiuii «m rejected by tL« 


Miu til ixRiit both liartUi to their or^iisa} tighU, sad 
lliat if the jiUluldf wu to bo alUiwcd to b« bevd 


I.!* a, a Calct, 164:20 W. a. 36 

* t^a,oi.A.»soi 


M an rquitabiciUfiurc tori'coctrfri. tn thr I'UintiiDut 
□ortU'S* tbtf jirivile I’n iHrly.tlicw being tMtbio,; In 
the r''Ui]<r(uutc to aUow tbit iWrc vra« any ricbangr 
tf j'n'jHtly f>r truit j'njvi-ty. DiirsMHtJ 

Uuuu Det r. Ua:«C9U L Ua, 18 Horn.. 721 


CO I^Q? B 0 MISS — 1 0 a t i ■ M d . 

2. BEMEDV OX NOX-rEllVOBM.VXCB 0^ 
COMFUOMLhB. 


I .• 

- S»it la tn/i^rt 


23.—; _ . - 

eotafromtit-'Setical of oriental riyii'.— A o , 
iiuio ta>Ut bo treated aj a uenr and 
oou{^u^t. A breach of iti ati|inUtL<ci uuy be 
ground of a mi fi>r iU esftrctmeut, bat riot for a 
rerhat of fbo ongiusl right. DitUCH Cooxait 
Bore. Uraisa CircryDSB Dro Bor, 2 W. a, 206 


2©. - 


• rreflM of lanJ^ 


■“U'bcroa Oompromuo «*i (uado that any ibficifary 
in the pUuitiS'a wer latid wa* to b« wade up of 
aaaawcolaud. and, if that acre insnfTicit-ut, fn m tlio 
dcfmJant’t lerr land, but tbo cowpn.mUo >eaa not 
acted on. and Ibe pU'mtiS uAa unable U> maV« up 
tbo that hs vrai tDtiUii In rccortr 

pn.ftto frpiu iho drfiudaato iu pn’]xrtiui> tn tbo 
dtficlcncy in Lla Kcr land. UtpiTCt'OOtUU r. 
Doocncsohi Itu . . , S Agra, 204 


u b^n iSccUd and a party alliurJ to nitbdraw 
ia auit undir the pn<\Ul»Ba of a. 03» Act Vlll 


right of actb'ii, lot way bring a luit ftr the ix't* 
funnaoco of tbo coUihtun uncuuphixl »>th. UilJ 
also nbcrc a cvujpn.wiae U bird in Court, and a <b-> 
core paaard in arcurdance ttirtruith. auclt diOrce wuet 
bo firat att aaidc bcfi/rc a iccoitd autt ra-n be lir.ught 
on the orv’ual canK of acti>>n. Avleu r. 

KooB DEQVK . . . Agra, F. B , I 

CutaproMuc fl/ber 
^ . .. t «cr.r.oa of.it. 

cr<e.-*'B'h«rc a ouiunromue it tot up. and ilaatOMCxl 
by one of the allrgrU partii* tiirrcto, Ux- otUr J^y 
cann'.t, by an appliratiiu in (iie (xirntiou •tpait* 
Blent, rriytng ■« the n.mprumiae. arrcit llu-rxicuti >n 
of tbo dicric tVIiatocr tiKlita may caiit iu»hr thn 
italiuixd by I 


dtrne--De»iat rf eomproait'it 


<i4u|*n urtac mutt bo i 
Jucxuoa r. Um^CT 


32. - 


3 N. AV, 81 

' Conpromut 


tcndwl’a I'icadiY iO the iDy if buriog,— 7/«:d that 
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COMPIl021IS£:-co<i/»«r./. 

3. COMl’UOMISE OP SUITS UNDER CIVIL 
rROCEDOIlE CODS-mn/ibwJ. 


3. COMl’UOillsK OP SUITS UNDER CIVIL 
rilOCEDURE CODE-rcraL'awi. 
aialing of tlio Jforc« Eare brcn taiccn hj tlko Cuurt. 
KAUTin r. Cutoi Lax. . Z. I 4. IL. 17 AIL, &31 
42. -- — ■■ Compromue o« 

lehatf of a to ttl atid» eompronttt 

at katttj lem eaJertd flo tnlknl Ikt leurt of 
tit C««r<.'— WLcK thd paarUka aiUtm (if ctrtAm 
minort uicctcd on llicir b<lulf to n ronijirauuM', 
viliioh coioiMUniM wAt nccrpUx) bjr tLe Cgajt and * 
decree }>a&Kd thereon, and wki foanj not to he pro 


U«t been co&da((M lu the Intcrctt of the (ofanti, 
but had been improperly romprtuiUcd by Ailh* 
drawlii;; ob](cticma nhieli had been lodged to the ao 
(KiauU hroaght in by the defeudant*, and that tin* 
ronpromiM iiad not been tanrtioiud by tbu Court. 
ItM that thcra had bata. la iSeot. a waiver of tb« 
InfauU' claim under ao a^ceuicut of withdrawal be* 
tween the partuf } and tliat for <u(h waitcraudntlh* 
drawal the Court'* aanetion on behalf of tbe Infaut* 
wu ueecuaryi aud that a* aucli tanction lia>l not 
been obtained, the pUlnldl \rou!d bo entitled to iu. 
pcuch Iho decree and re>epcn the account* if he had 
proceeded in the proper manner by an apjdieatioa 
for rei lew or by an original «uib bat tbat tbo pretent 
proccduro wa* wroni;. aud tbat tho rule mart be di*. 
charged. KiBUixi Riniiioiioir r. Uauiubiiat 
UasuiBnor . L I* XL, 13 Bom., 137 


and by tuU uadcra 11. lliBALi 'lUuiKnuov r. Rcif 
uooi)UOC Uisuisnox • L IL, ID Bom., 604 



(liouldbepoiied apaiertthem if Ibcy failed to )icrfitrm 
an agrrement by which Uie^lHiundiluhiKUc* to taka 
an Mtb. tbo term* of whiebwcre Kt firth in tha 
aneemeDt and ouo of tlum fail< J to take the oatlu 
11)0 lower Court thctvupeu paated a dccn‘0 f«r tho 
plaIntilL Jlttd, by the High Oiurt. Uai the pn iY* 
duro of iho lowir Court wu nut aandiumd by law, 
KaniArms UTiutciusATAit Uajb r I’Kom 
SlcKiniii IUmsk Nambiab . 4Uad, 422 

fee AAO.'inioc* cA*8 . . 4Llad., Ad.,3 

where it wat derided tliat unee the re]vai >.f a 'St, 
Madra* lUviilalioii VI of 18UV and a U, Madra* Ue* 
KuUti-io in oflbOS. by Act .K of >801, the mofuMii 
Court* DO lougiT )0,«(»4 the i>owir of tillluig nuc* by 
oatiL 

44. Oafi# .lr< (X <f 

t$7Sj.i P— Cir»/ rreeedere Cede. X 463-Co»tt»f 
tjr fttrdtam of a hibop to oeorH tkt 

oath ^ tho to* o.jmUby the defetid. 

niita wlio were tnAiiir* and by tho father and Kdae* 
ditA of a oiviioT defendant ui liia behalf, that «ie of 
the inata hi a *ait ilanitd be diUnumrd under 


liitireata of the miur, the Cimrt granUd tcara to tbo 
uukini* of the agrixinrut or e npreuuK*. Ftum tbe 
im re fact tliat the Court paited the (hr-ra'C in a>rmd* 
aiice With the comptomue, it ^lutlMrmfrrmlUwi 
a«y of th'we aUp* pnbaunary and ucceaury to the 


r. VuauTinsnDi. I. la IL, 12 hind., 433 

45 . C.ri/ rro^,.Urt 

Co4*,t,S!S—As'*'‘triit tol* «i/i of / or- 

t*t*!or Jfripo — Ottkl Art, t. i/.~- llir ijumi o n 
a *uit wa* wlicthnr the pnrcliae* luoary f r a h juw. 
wbu.b lud l.t<u i«>-l by the ilcfiudaut, had been I%<J 
,iat ,f hi* I wu fuiul* < r i>ut ef evuii* Id ti 

the pLiLitill. .V wiU)(»* fur th<. difcutl La«i-i; uitde 
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DIGEST OP CASES. 


COMPEOMlSliJ — contimied. 

8. C03IPE0MISE OP SUITS UNDER CIVIL 
PROCEDURE Code — continued, 
statemeuts apparently favonrable to tbe plamtifi’s 
case, the pleaders for both parties signed and pre- 
sented to the Court a petition that if upon a porticn- 
lar bond in the n-itness* possession it should be stated 
that the money was received through the defendant 
the Court should decree the suiL othenrise the suit 
should be dismissed. Stld that this ariangment was 
not an adjustment or compromise of the suit within 
the meaning of s. 375 of »he Civil Procedure Code, so 
as to _d< temrine the jurisdiction of the Court and 
necessitate its passing a decree according to the arrange- 
ment. iUrHAjniAn ZAinxE u. Cheda Lae. 

[L L. E., 14 All, 141 

40. Assignment of interest 

pending suit— CiriZ Procedure Code, s. B72.~ 
The "cases of assignment, creation, or devolution” 
of any interest pending a suit contemplated by 
s- 372 of the Civil Procedure Code, are those in 
which "the person to whom such interest has come ” 
is arrayed on the same side in the suit as "the person 
from whom it has passed.” Held, therefore, that a 
^compromise in a suit for land, between the plaintijff 
and one of the defendants, whereby the latter con- 
eented to a decree being given to the former for half 
the land, was not a "case of assignment” of an 
interest in such land within the meaning of that sec- 
tion. Eauha Pbasad Singh r. Bajendba Kishoee 
SnfGH .... I. L. K., 6 All,, 208 

47. Civil Procedura Code, 

1882, 6. 375 — Agreement to compromise suit — 
Subsequent disagreement — Application for decree 
in ierms of agreement, — After the hearing of a 

, suit had begun, the plaintiffs and defendants came 
to an agreement by which they settled all the 
matters in dispute between them in the suit. The 
agreement was in writing, and dealt in one danse 
with the dispute, the subject-matter of the suit, and 
in a second clause with another dispute of long stand- 
ing between the parties, with which the suit had 
nothing to do. The plaintiEEsIsuhseqnently objecting 
to consent to a decree heing taken in terms of the 
first danse of the agreement, the defendants took out 
a rule nisi, calling on the plaintiffs to show cause why 
the agreement should not be recorded in Court, and 
why the Court should not pass a decree in accordance 
therewith, under the provisions of s. 375 of the Civil 
Procedure Code (Act XIV of 1882). The mlp was 
wgned on affidavits on either side, the plaintiffs 
objecting that the above section did not apply to such 
a case as this, and that, in any case, the matter 
could not be decided on affidavits, but evidence must 
be gone into. Held that s. 375 gave the Court the 
power to deal with such a case as this in the manner 
reqnii'ed, and that this was a proper ease in which to 
exercise such a power j and tliat, in the circumstances 
of this case, no definite procedure having been enjoined 
by the Code, the matter might properly bo decided on 
affidavits. Rule made absolute accordingly. Etn- 
TONSEI- LAWI V, PCOBCBAI 

{X L, E., 7 Bom., 304 

48. Consent -icitly ' 

drawn before decree, — ^By an agreement made in i 
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COMPEOMISE-coatmacd. 

3. COilPROAIISE OP SUITS UNDER CIVIL 
PROCEDURE CODE — continued. 

writing before the hearing, the parties to a suit 
entered into a compromise by which the plaintiff 
agreed-for considemtion to withdraw the suit. When 
the mse came on for hearing, plaintiff refused to ful- 
fil his promise. The defemhmt having produced the 
agreement, the Munsif held that it must be enforced, 
and dismissed the suit. On appeal, the District 
Judge held that the agreement could not he treated 
as a compromise, as the plaintiff did not consent, and 
remanded the suit. Held that the agreement could 
he enforced. Ruttonsey Lalj i v. Fooribai, I. L. J2., 
7 Horn., 304, approved. Kaetieean r. Bamasaih 
CL Ii. E., 8 Mad., 482 

49.—— Withdrawal 

from compromise — Agreement of parties — Decree on 
compromise — Appeal, — After suit filed by the plain- 
tiff against several defendants, one of whom was 
an infant, a petition of compromise entered into 
between the adult parties was filed in Court. The 
petition stated the terms of airangement, and also that 
an -application would be made by the guardian of the 
minor praying the Com-b to allow the compromise to 
to be canied out on his behalf. Ten days after the 
petition of compromise was filed, the defendant 
and the plaintiff presented petitions to the Court 
withdrawing from the compromise, and praying that 
the suit should proceed. The second defcndint pre* 
seated a petition praying that the compromise should 
be recorded and a decree passed according to its 
terms. The Court made a decree in accordance with 
the prayer of the second defendant’s petition. The 
first defendant appealed. Held that an appeal lay, 
and that the lower Court was wrong in enforcing the 
compromise at the instance of the second defendant. 
Semble, — That s. 375 of the Code of Civil Procedure 
merely covers cases in which all parties consent 
to have the terms entered into, carried out, and 
judgment entered up. Ruttonsey Dalji v. Foorliai, 

I, L. R., 7 Rom., 304, questioned. Haea Sundaei 
Debi r. Khmab Dukhinessub Maeu 

p. L. E., U Calc,, 250 


50. 


Agreement ad- 


Justing a suit — iS'ufiseguen^ disagreement of the 
parties — Application by one of the parties to 
record the ayreemeitt, — Under s. 375 of the Civil 
Procedure Code (XIV of 1882) an application to 
record an agreement adjusting a suit nmy be made, 
although, at the time of such application, one of the 
parties either denies that it was made, or wishes 
to withdraw from it, or otherwise objects to its en- 
forcement. The Court being already seized of the 
suit wMch is adjusted, the appHeatipu to record the 
alleged agreement is a proceeding in that suit, and 
the Court, in connection with that proceeding, neces- 
sarily has all the powers and has tlwown upon it all 
the duties which appertain to it in regard to my 
other questions arising in any suit upon its mo. 
Ruttonsey Lalji v. Fooribai, I. D. R„ 7 Bom., iOi, 
approved and followed; Hara SuiAart Beat v, 
DtihMnessurHalia, 1. D. R. 11 Calc, 230. dissented 
from. GoopimAS Bubabdas Masotactueing 
BANyr. Scott . . L L. B-, 19 Bom., 202 
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3. COMPROMISE OF SUITS UNDER CIVH. 
rUOCEDURB COL)B-co(i/i«*#a. 



tiring s frcrii suit for tho rccoTtr; of tlu3 Utter ]otr, 
{{ tlic ilcfendiiDt f&Ucd to C&rry out the ugrwmeat. 
The plalntill wu obllgid to hrisg « frith »ail, and 
Loth the lovrir Conrtt held that he n» cnlilUil to » 

. . \l 


Utld, fiir(htri that it vu not ucecuary that (he 
deed of comproinive should Lq rcgistaid in order 
(o uuLo it adinibsibie iu eridtucc. Cmx ItAiUDr 
IlAa f. Umova btrsoAsi Debva 2 C. W. IT., C03 


COMFROMlSB-eeii/isMif. 

X COMPROMISE OP SUITS UNDER ClVlD 
PROCEDURE CODE— ceati'niird. 

Uio Diitnci Judge*, but that the petition might he 
tmted 111 na eppcal. ca the Court fee heuig jtlj. 
2fakofite<i IfaJududdm i. llahmaH, I. L, Jt., 2S 
Cale., 7S7, al p. 773, NtTicro n to n suit 
impngus on alleged agrccnitnt or coinpnisusc by 
nbieh he trould be bcund. the Court must satisfy 
UkR by cridcucc that the agreement or cemprimiso 
U a lanful one and that ita terms Laic been ce^usented 
to by tbo parties to the suit before it can pctcccd 
uniltf e, 37S of the Code of Cii it l*ri cedure to record 
itaod pass a decree in accordance thcrtnilh. Sfti* 
niutus SoauvAJiTAS r. Pisauaiuas hoMavan* 
PAD . . . . LL. n., aa Mad., 101 

64.— — Poirrr <<f Covrt 

to Tt/ou to rteori tovipromoe loo /arovrallt to 
ont yeeCy.— The terms of s. 375 of the Cud 
Procedure Code (.\ct XIV of 1SS2) arc luipomtirc. 
and a Court cannot refuse to rccerd a lawful agree* 
meat of compnmisc, and to iiass a decree u ace..rd* 
ance therewith, merely bceauio io its view it U too 
faxoniabU to one of the partka MoiuuAt Du* 
EB18B2<A DaI-UAXS r. ZCSO 

[1 1*, n., 23 Bom., 233 

66 . — femyroiaimneife 

aotiriMt/eAi/iiiy dhifnlo/chttl—Coynitl’opoirert 


JfAtUA U£aTA»A TSVAB r. TUAyrAVABATA Tajc* 
BiBAy . . . L Ik B., 22 Mod., 214 

63. — — — - — 7 — — - at to 

factum <f ccMprowi»<— Ortfer dumustny tutt «• 
eonttjutitei of alleged compromut—Appltcaltoo 
to lltqh Court ty rcruioji peltliou «itd<r «. CS2— 
. if— 


_ -I by 

the pleaders of the pilemtias and defendants in the 
suit, {‘raying on bihaU of their clicnta that the 
case might be struck til the file on the gTound 
tliat the matter in dispute had been compiomUrd. 
Two of the {ilaintilTi then hied a countirpititkei 
duoying tliat a compromise had been amred at. 


,_s s , - a 

to the High Court uhiriupon it was ob}tated that 
the iHtitioD Miuld unt be mtcrtami-d as an appial lay 
agaiust the ordir of the District Judge inasmnih aa 
it was uot a dirrcc in parsnarice of a compromise 
uudir a. 375 of the Code cf Cinl Procedure, but an 
Order {lasscd ou a dispute as to whither a c mpriiuise 
had in fact been arrired at. The pUition bad 
hicn pnsenUd within the time alhiwcd f<r appeaL 
Jlrlit tliat inasmurh as thc' {Htithai itopcscbml 
the alligcd compmimsc as ur.t Uiug a **Uwfal 
coiuprouusc “ au epiaul Uy agaiust the ordsr of 


uio consent decree must bo set aside. Cabbiso'i r. 
J(0UBIQV29 . . . I. Ik R., 13 Calc., UG 

Co. — Ocinpromus c r- 


hovCTCT. grant a decree modif juig the terms t f the 
proposed Compromise, but must lease the parti.s to 
iitvcecd with the suit u tlicy may bo irdTisdl. 
PA/AACO <UZ r. KHUBCVDiy RccrA 

£1. Ik a, 13 Calc., 170 
67. - - Cooipromsc rx- 

teudiuy ItyouJ scope e/s*i< — Appeal — fVrw of 

deerveoaeoospromse.— In ASQit furtbe^isrtilwo i f a 

XADiiadari the parlies {{ftrlcd a compnmue in writing 
wluch proiidvd, inter aha, tor certain rtlufs wlurti 
could only liAie bci-n ginn by the Cjurt m a suit 
t«s<tl upon a diQinut cause of actoia. The c> inprc* 
m-M. was priscuUd in C-uit and a dierre was t>su<d 
(tobodiiog the whole of its ttnua Jdrfd il) thst an 
appeal lay against the d>crrei(2) that llie dccne 
»K,mU liare biin {lasAcd iu the terras if inch of 
the pturiuoni agreed npvU as rilsUd to rtlicf which 
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COMPIlOMI3E-c<,»«ui«tJ. 

3. CO.MIMIOMISE OF SUl'l'S UNDER CIVIL 
1‘ROCEDUKE Code — colitinudi. 
tlio Coiivl I'dulil luwo uivin in tlio iuil } (3) tliat tlio 
(Ui's'ce iilidvilij 1,0 :»oci riliiiyly. Vsikkat.viu'.v 

NAV.v:.iii 1 -. Tttns.'iA NAVASiit 

tL li. R., 16 AIiuL, .110 

68 . — — JlecottUitff coin- 

j>r</i->lst!—.ljr(c!:u'ii! ui.iJe uu,' of Ccitri ar.tl coni- 
ui-uniy olio maltfi-j iwl (,^c mljict tf tuii. — HrUi 
by the niivj. rity of tho Ibill Ibnoli, .\Ucr,i:A.s', C. j., 
uml Tiir.vi:t,VAS' ami IJANUiUiii;, JJ, (0’Kt.',n.Vt.Y tmd 
IJuvr.UI.r.Y, JJ, tbut \ylioro the jtarfua 

to a miit luvo by an iii^'nostiont udjiiatvd tho .Hubjoct. 
iiultvr of llio suit, Uio Court o.uii, by uu ordor nuvilo 
in the ault. uiidir 5. 37G of llio CVdu of Civil I'lo- 
ccdutx-, dirvoL such to luTicordtdnud in.oku 

n dii'rco in ftceonlineo Uur^witlj, iviu if oiio of tlm 
Vurtiiu to till' .Tjrcuiuiit objirt. J!clU ( ^Hr 
tJ’EutUAbv ;uid IlllVKllMiv, JJ.) tb.it tlio Court could 
III t ui.vko Huch nu ordir, ibn cu-.i' not bilu;; one to 
wbicU a. 373 ai'idicd. 7V'c 0'KiSi;.tLV, J . — The 
Hi;;h Court, on ita Orbiu-d Side, loxcrcuiiii^' tins ujni* 
tiiblo jurLdictii'U of Ihu Court of Chaiicory, 

Would not on u coiiti.atnl molii'ii i;lvc u dicrco of tbia 
iiAturc. Vtr ItuYKianv, 375 only uiipllc.'i 

to c.t>ici) will re till' iidjiiatuu'iit or t>.itiaf.icliitu In nuidi' 
111 Court, aiuDlioiild not Ihj cAlutdod to rAac.a iidjuatcd 
out of Court. DuoJoi)Viu..\mi Simia c. I^AM.^^’.^TIt 
(liiOsU . . . . L Lu R.i 2-1 Calc.', 003 

PL C. W. N., 607 

> 

60. Asji'ecmenl to 

eomproiiiisil uppcol — I'clition lo Court Ay loth 
parlies — Consent iciihJraicii before decree Ay one 
part'/ — Jlcmedy — 'Transfer of I'ropcrtij Act, s. o‘3 
— charge on {unaovcable properly — Oral ayrceracnl 
as to terms of compromise of suit — 2'crms of cow- 
promise in dispute — Vronf by ajiidacit and furllie? 
eridcnce- Procedure. — Thu j'urtiia to an a)>pad, in 
which an Lauo luid bcou rcinittid for trial to the 
lower Court, liaviu’,; lircscutcd a pctitiuii to the lower 
Ci.urt, btatini,; tlut thu suit liad been coiupromucd 
and the tcrun of the couiproanse, requested the 
lower Court to move the Appellate Court to pass a 
decree in accordance with such terms. Uelbre a 
decree was pawcil, oue of the parties objected to the 
comproiuiso beinj^ accepted. Jlcld tliat it was open 
to the Court, such objection iiotwithstaiulins, to pass 
a decree iu aecorilaiice with the ogreement. Hutton- 
SCI/ Lalji V. Tooribat, I. L. if., 7 Horn., oO-l ; and 
ICariipppaji v. Jlamasanii, i. X. if., 8 J/ad,, dS8, 
followed. Ilara SundurijDebi v. Kumar Bukhines- 
sur Malia I. B. It., 11 Calc., 250, observed upon. 
An ond agreement by the parties to a suit that a 
decree be passed creating a charge on immovcablo 
property above lUOO iu value is not rendered inopera- 
tive by a. 59 of the Transfer of Property Act. The 
parties to an appeal applied to the Court to pass a 
decree iu accordance with the terms of a compromise, 
and. before decree was passed, one of the parties 
objected to such decree being passed, on the ground 
tliat certain conditions precedent to be performed by 
the other party had not been pei-formcd. The Court 
(this being denied by tlio other party) called for 
aliidavits in proof of the terms of the agreement of 


COMPROMISE — coiitiniicd, 

X COMPROMISE OP SUITS UNDER CIVIL 
j PUOCLDUllE CODE — continued, 

I ciunproniisc, and. these lieing found not to ho suffi- 
I ciently cmelusivo, directed the lower Court to take 
cvidmce on the ivint. Avp.iUMii c. JfAYtKAjf 

[L L. B., 0 Mad., 103 

60. — 1 Civil Brocidure 

Code, f, 577-— Unverified solehuamah— Consent 
decree — Appellate Court, Botcer of. — IVhero an 
application purjX'rtiiig to contain the terms of a com- 
promise wa.H pri.sentcd to tlio High Court by one 
of tho parties to nii appeal before it, but on the 
so-culleil solehnauwli being sent down to the lower 
Court fur veriileatioii, it was found that the attend- 
ance of the jiartii's for that purpose could not be 
procured. Held that the High Court was not 
ju.stijlid in pa.s.'iiiig a decree under s. 577 of tlio Code 
of Civil Pri.cetiuro in areorilauco with the terms of 
tho imverilied solelmamah. llASDUB lllJAOAT c. 
Muhammku Taiiui . . X L, R., 14 AIL, 350 

61 . Ayreemcnl adjust- 

Illy suit — I’oteer of Court to determine fact of 
ayrccmrnl .haviny been made — Eeference of suit to 
arbitration — A tea rd. — Tho plaintiff sued tho defend- 
ant to recover certain property of which she alleged 
he had taken ixeisession. Subsequently tlie “matters 
in differenre in the said siiit^' were by a signed 
submission I'aper referred to arliitratioii. An award 
wa.s made c.rdering tlio defendant to pay to tho 
plaintiff 110,000, and ciuieclliiig a certain account. It 
also decided tho cJaini of tho plaintiff to tiro onia- 
ments, which was a matter not included iu tho 
“snbmissiou jjaper," but bad been verb.ally referred 
to thu arbitrator iu tho course of tho arbitration. Tho 
plaintiff now applied that tho submission and award 
sliould bo filed as an agreement adjusting tho suit 
under s. 375 of the Civil Procedure Code (Act XIV 
of 1853), or, iu thu alternative, that the award should 
he filed under t. 523. Tho dofeudaut disputed tho 
agreement and denied the validity of the award. 
Held that under s. 375 of the Civil Procedure Code, 
the Court had jurisdictiou to determine whether, 
ns a fact, tho alleged agreement adjusting tho suit 
lias been made, and if it was satislied that it has been 
made, to record it. Whether that fact should be 
tried on nfliilavit or by oral ovidcuco, is entirely for 
the discretion of tho Court. The Court accordingly, 
holding tliat tho suit had been adjusted by the sub- 
mission ami award, ordered tho same to bo filed and 
the adjustment recorded. ITcld, further, that the 
Court could uuko no order as to tliat portion of the 
award which dealt with matter not relating to tho 
subject-matter of tho suit, A separate application 
should bo made with regard to tho ornaments. 
SAMIJJAI e. PnEltJI PllAGJI 

. [I.L.R.,20Bom.,304 

62. Power of Court 

to frame additional issues as to an alleged compro- 
mise effected subsequent to the institution of the suit. 

— Tlie Civil Procedure Code, s. 375, was intended to 
meet coses where the parties having agreed to com- 
promise subsequently full out. The original Court 
has power to frame an- additional issue to decide 
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COMPn OMISE— in Kfi. 

3. COilPBOMlSE OP SUITS UKDEB CIVIL 
PROCEDDBB CODE— co»«in«Mif, 
vhdkci a lA^v{uI coinpromuo lias been cITccteil 
bd'Tcen llio ]>artlcs suticqacut to tbo insUtntwa of 
(tlO suit. AVSiSAia 2,'ArAEAX r. VABiSACUAUI 

[LIi.B.,19 lAna.. 410 

63, Eztenlio* of 


put luio eiccaiion, ttie vrocceUiugs toAui tbcr«.for 
uinouut to a siparute litigation in wbicb tbe partica 


3. COMPROMISE OP SUITS UNDER CIVIL 
PROCEDURE CODE-coacruiifeif, 

66. Conyrimtte of 

tuit o» dag for dfft>tda»Pt apptaranct—Hefifd of 
$Catap dvtgr—AUcT striireof (lie suarmotis, aoj oa 
tbc <la; tlie difiuiUiib was required to appear, tbe 
jiaTtua filed iu Court deeds cuutainisg temii of c»ni* 
pnnuike. i/eld tliat tbo plamtiiT uas enlUted to a 
retnm of tlie entire amount of tlie stamp duty, tbero 
baemg U<n uo settliuuut of issues. DuiSTOO 
CaoiJEu UoT CuoviMinr r. PaBsrm DausA 

tMftrsb, 374: 2 Haj*, 213 

60. Ciril frotidaro 

Codr,lS50,», SS—Httiro of alamp datg—Siai/tp 
Act X of 1S62, t. Sd.— On tlio day fixed fir Uio 


tLo cso resilo fron tbs {ositioa 

assumed by ibein Li iba matter of tUc compiemusc. 


VatratK X)a$, T, L. Jt., 5 All., 492, folloucd. Dett 
Jlai V. Ooil-al Praiad, I, X. R., 3 
Lallan liai V. JJalMaurSai,!, L. S ,0 Allf.,C23: 
Falel iiHlainoiad t, Oopal Dat, I, L, S., 7 AU. 
J2Ai Oanga t. Aljirlidlar, I. L. li.,4 All^ 240s 
Sleo Qolan Lai v. Bemi Preind, T, L. S., 5 Colf^ 
27 1 Laltlinana v. Suliga Bat, J. L. B., 7 Had., 
400; TtUaCltlti V. J/aaisaw. JJeddi, J. X. fi 
A/ad., lOti Ptsoai v, J/fornejr'Oraerol of Otlrol- 
tar, L. It; 5 C. P., 516 1 and Sadasirn Pi{/a> r. 
JlaMoliHga Billai, X. B; 27. X, 219« referred to. 
Mouituus Sruttux e. dursci Eil 

[LIuH.,!! AIL, 223 


to remit fees uneler any cireumitanrr*. Dassbtr r. 
VjOILOCs, llniL Jut., O.Se, 67:1 Ujrilo., 140 


iHCtbiu At inneUde'd by B. 20 e>f Art X of IbCj. 
A>o:ituucB Casb . . .1 Atiid., 127 

07. Cinf Braerdtra 

Cod*,*. ‘ • I ■ 

of S<0«i ^ ‘ » 

iot suits . • ■ ’ • 

by t-SC, t ^ s 

wbieb may bo «m)i]irou,iKd. IH Tilt tuTTsa 

oT ZeDOy^tBra Dueb . 12 W, XL, 376 

COMPULSORY LABOUR (MADRAS). 
See MaomaaTE. JcBisMcTios or— SrECiat, 
Act— .\CT 1 or 1S58 4 MocL, Ap, 21 

CONCEALMDITT OP BlBTlL 
DestrUettoa of fcottis— Pena/Code, 


CONCILIATOR, 

Set DzcSA;iAcBicci.TTEisT3 Reuef Act. 

[L L. R„ 0 Bom., 31 
LLR., OBom., 20. 4U 
L L. R.. 13 Bom., 424 
LL.IL,22nom., 783 
iee Parttib— bimtiiiCTion or Paktieb 
(LI,. IL, 10 Bom.. 202 


CONCUBINE. 

Ste llisDc Law— M* iXT£.*iArcc— RwoT 
TO 11 aime>a>c*— t-o.Ncrii's. 

(Z. L. ZL. 12 Bom; 20 
L U R, 23 MoiL, 232 
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DIGEST OP CASES. 


CONCD-DRENT , JUDGMENTS ON 

Sec Cases usdeb Aepeae to Pbitt Cook* 
cii— C ases w whicii Aitkae lies ou 
>’OT — CoA'CCJUUWT J OEOMEXI3 OV 
Pact. 

See Cases 0:.'»bb Peite Coe.vcie, Prac- 
tice 01- — CO>'C0U]JEA’T JUDOAIEOTS OH 
R\crs. 


CONDITION. 

Broach of— 

See Cases 0^DEU I>A^^>LoRD ake Tex.vht 
— P oitrEiTOiiE— B eeach or Co.veitioxs. 

CONDITION PEECEDENT. 

See Cn-USTEU Pautv . 8 B. L, E., 644 
[L L. K., 14 Boiu., 241 
L Tj, H,, 15 Bom., 389 


See Cases exdeb Coateact- Co.vejtxo.vs 
P nEOEEEET. 

See EXECDTIO.V of DECnEE— N 'oticb op 
Execcxiox . L L, B., 8 Calc., 103 - 
[L L. E., 3 AU., 42'4 
X L. E., 20 Calc,, 370 
X L. E., 21 Calc,, 19 
See Gu-Keantee 1 lad, Jur., N. 8., 412 

See Cases r.vDEii Hiadc Laap — . iVoop- 
TIO.V— SBCOAU, .SmcLTAKEOES AA’D Cc."- 
amoxAL Adoptioh. 

See Cases ca-deii Hiiroc Xatt— W na— 
CoKSTBUOXIOif OP WEDLS— ,U)OPTIOX 

CONDITIONAX SALE. 

See LnriTATios Act, 1877, Anx, 10 (1871, 
AST. 10) . . X L. B., 1 All., 592 

12 Agra, 164 
X L, E., 3 AE., 175 
X L. E„ 4 All, 291 
2 N. W., 284 
I. L, E., 14 Calc., 761 
L L. E„ 20 All, 315, 358, 375 
See Cases paxeb Moetoaoe. 

See Cases pat>eb Veadoe axe Pcboka- 

SEE— CONDIXIOEAL SALES. 

[X L. B., 17 AIL, 451 


CONPESSION. 

1. Geheeal Cases . . . . 

2. CONPESSIOXS OTDEB THEBAT OB 

Peesseee . . . . 

3. COATBSSIOA’S sebseqfeexlx be- 

teacteb . . . . . 

4. COA'FUSSIONS TO MaGistbaxe 

5. ComEssxoNs TO Poiios Oppioebs 


Col. 

1520 

1521 


3624 

1527 

ISiO 


( 1520 ) 


CONPESSION-coHi.'„«eJ. 


C. CoATBssiOA’s OP Pbisoeees thied 
J omxLy 

See Plea , X L. E., 14 Bom., 604 

1. GENEIIAX CASES. 

^ T : ^ “ Confession,^’ Meaning of, 

as used in Bridoneo AGt~JSmdewe Aa, 1S72, 
ss.2G,30 . — ^Tlio word "confession,” .is used in the sec- 
tions of tho Evidence Act relating to confessions, 
must not bo construed .is including a move inculpa- 
tory admission which falls short of being au admission 
of guilt. Queea'-Eiu’Bess V. Jaobef 

[X L. E, 7 All., 648 

2. Voluntary confession—Proo/ 

o/' //uilt. — A voluntary and genuine confession is 
legal and suHieicut proof of guilt. Queeit c. Jubk- 
bkb 7 vr. E, Cr., 41 

3. Confession to be taken as' a 

whole. — A prisoner's coiiScssioa must ho tukeii in its 
entirety. Qpeea' ». Boonnoo . 8 W. E., Ci’., 38 

Golokb Cutrsosa Caovrouar v, JIaoxstbatb op 

CiuixAao.vo . . . 25 W. E., Cr., 16 

QuBEif f. SoA-AOOLiAn . 25 W..B., Cr., 23 

4. Stalements of ac* 

cused. inconsistent tvHh each other. — The ordinary 
rule of taldng confessions as a whole and giving the 
accused (in the absence of other evidence against 
liim) the benefit of any circumstance that may 
appear in bis favour tiierefrom, camiot apply to 
confessions which are diametrically opposed to each 
other ; but only where the more favourable view is 
not absolutely inconsistent with the general tenor of 
the confession. Queen v. Nitto Gop.vi Dass Br- 


EAGEB . . . . 24 'W. E., Cr., 80 

5. 1 71 consistent 


statements — Cz-edihititi/ of. — The words actually- 
used by an accused, who is said to have confessed, 
ought to bo ascertained. The Court should not accept 
merely the conclusions at which the witnesses depos- 
ing to a confession themselves arrived from the 
answers u’hich the accused gave to questions put by 
them. Where an accused makes two distinct state- 
ments, — the one amounting to a confession of guilt, the 
other repudiating guilt, — if the one statement is 
taken against the accused, the other also must bo 
taken, for wliat it is woi-th, in his favour. The 
Court ought to weigh well the relative credibility of 
the two statements' before it accepts the one in pre- 
ference to tho othei'. Queen v. Soobjan 

[10 B, L. E, 332 

6. Confessiona of prisoner in 

one ease eiridence in another. — ^The confessions 
of the prisoner in one case in which he was convicted 
cannot -be used against him in another case, unless 
they we deposed to on oath, either by the person who 
took them down, or by some one else who heard them. 
In be JTungeb Bhooi-an , 10 W. E„ Cr., 56 
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DIGEST 09 CAS9S. 


{ \vtz ) 


COKTESSION— eo»Nni«i. 

1. OEXEBAL CASES— conc/KJ«rf. 

7. Corroboration of evidooca 

of accomplico by confosaion of anotbor 
prisoner.— Tlio couftsslon of one of tlicpn«>D(r» 
cftunijt bo u«od to ctmibiirstfl tlie ciiiWce of na 
accoinplicc ugainkt tbe Ulicrt. UkO. r. MiUTa bw 
Katama • • . . 11 Bom.i 180 

8. ConfcBsiona of co»accuscd 

against othors in their absence.— C<»fmuina 
of tn 0 of w.'Tera] accub.;( 1 pen nit XDAtle in the bbtaice 
of the otbert arc of no Vicighl &■ AgAinsb the istun 
Such crjiifc«sumB, at vretl at (Iio kiAtemeuU of sp* 


ntjcnec. 'Qcesh r. CuosA ATCUK5AU 

[3]blad.91d 

2. C0J5FESSI0XS UNDER TUREAT OR 
FItESSUBK. 

10 . Statement admitting erlmo, 

but pleading compulsion by others.— An 


a pritnner u tncJ, that tbo arcvtetl. before tnaVing s 
confcisKiD, TIM ntruiil tbat it «aj optional with him 
1.} aiitvLcr tlic qnittioii put tolum ernot. it onsp]>ral 
coucluilve at t.i the fact of tucli a warning baviog 
been gi\co. it ia net conclntiTe to tliuw that tneb a 
cciufctkion liat net bc(Q made umlcr the inSucoreof 
fear (ngcDtlercd by proioUt mattrcatincnt, or ianot 
otberwUe Valutkai. Allrgationt in»>ic in a regular 
and proper inanurr befero aSri>iuQ« Court on appeal 
that a coofctiion wade by the accuKd before tb« 
Ifagiitrato who tried tbo case wat wade under racb 
rircunutancet at to preclude ilt adinitiibilitjr in, or 
diuiiuuli itt >alue at oldcncc, tbould rccitre due 
altcutiun and bo enquired int^ A Sttsiont C«iiiit 
refuting to wale tueb enquiry cemwitt a gtaroerrur 
iu law and prcccdorc. Ueo. r. KASiiiXAtti Dctcab 
[8 Horn., Cr.,lSO 

12. Record of elrcumstancos 

under which confession was modo— Cmat- 
njf I’rvCiJurt C^Jf, IbCJ, t- H$~^udietal rcconE 


CONPESaiON— 

2. CONFESSIONS UNDER THREAT OR 
l’REaSURE-«BHH«c.f. 


trate, tliowingm wLcsc cuttody tlie pni'«trt were, 
audtww far they were freeagcuU. Qrrss r. Kodai 
5 W. R.* Cr., 0 



after which tlio prisoner wot breoipUt before tbo 



14. I - "■ — TUt.lol prtiiura 


• II ti • 

ia inadtais>ibl« only if the Court coniulcn it to hare 
been induced by illegal prctaurc. Uco. r Ualtaxt 
P lKDUASKAS ... U Born., 137 


16. Confession mods Under 

threat for a purposo other than to extort 



that the tluut « at not made to uU;rt a coufcttiui. 
bat U (uppriat aa attcsipt at wutiny. Qcu« r. 
Utess . > . 10 B. li. R.« Ap.,1 


10. — ■ — Confession to piachayat 

caused by threat— A*ciJc«cc Ml, liTi, «. 21 — 



DIGEST OF CASES. ( 1524 ) 

CONI'ESSIOIT — continued. 


c 1523 ) 

COITI'ESSIOiN’ — continued, 

2, CONFESSIONS UNDER THREAT OR 
PRESSURE —concluded. 

Proof of oral confession . — The matter before a 
“ pauchayat” was whether AT and K had murdered 
B, and thereby disqualified themselves from further 
intercourse witli the rest of their brotherhood. M 
and is made certain statements before the panchayat, 
which it Was afterwards sought to prove against them 
on their trial for the murder of N,as confessions corro- 
borating the evidence of an approver. ^The witnesses 
called to prove these “ confessions” did not state 
specifically what was said by M and K before the 
panchayat. One witness, a member of the panchayat, 
said: “ M confessed and K acquiesced.” Another 
witness, also a member of the panchayat, said : “ M 
and K were taxed with talcing N’s house, upon which 
both admitted having murdered him.” The same wit- 
ness also said : “ The admissions were not taken down.” 
It appeared that it was not till at the sixth meeting 
of the panchayat, and when M and K were threatened 
with excommunication from caste for life, that they 
made such statements. Held that? if the statements 
attributed to M and AT had been actually made and 
assented to, and this fact had been duly proved, the 
provisions of a. 24 of Act I of 1872 could not be 
pleaded against them admissibility, on the ground that 
such statements had been caused by such threat, for 
the members of the panchayat were not in authority 
over M and K within the meaning of that section, 
nor was there any threat made having reference to 
any charge against them. The statements, however, 
could not be accepted as sufficient in themselves to 
corroborate the evidence of the approver, or to support 
the conviction of M and K for the murder of B. The 
statements were in general terms and represented only 
the impression conveyed by what might have been 
said to the mind of the witnesses. It was always 
essential that the Court should know as nearly as 
possible what were the words used by the supnosed 
confessors, and what were the questions or matters in 
regard to which they were said. It might have been 
that the words ascribed to M and K, taken with the 
questions put and the exact subject-matter of the 
enquh-y, did not amount to a confession of the guilt 
believed by the hearers to have been confessed. 
Ejipeess V. Mohan Lad , I. L. B., 4 AIL, 46 

17. 'Warning by Magistrate— 

Inducement to confess — Criminal Procedure Code, 
Act X of 1883, s. 163—Bmdence Act Cl of 1873), 
s. 34 . — A Deputy Magistrate, before taking down 
a statement from a person brought before him by 
the police, noted on the paper on which he was about 
to take down the statement the following words, which, 
after excluding the police officers from his presence, | 
he had verbally addressed to the accused : ^ “ After 
excluding from my presence the police officers, who 
brought him, I warned the accused that what he 
would say would go as evidence against him ; so he 
had better tell the truth.” . Held that the use of 
such language was calculated to hold out an induce- 
ment to the prisoner to confess, and that such a con- 
fession was therefore inadmissible in evidence against 
him. Qtjeen-Bmpeess v. Uzeeb 

[I. li. R„ 10 Calc., 775 


3. CONFESSIONS SUBSEQUENTLY 
RETRACTED. 

18. Confession retracted before 

Sessions Judge, — A confession before the Magis- 
trate, though afterwards retracted before the Sessions 
Court, is evidence against the party making it, under 
s. 366 of the Code of Criminal Procedure, 1861. 
Queen r, Jema . . ' . 8 W. E., Cr., 40 

19. Statement to Magistrate 

afterwards retracted — Bvidence — Criminal 
Procedure Code, 1861, s. 305.— A. detailed confession 
made by an accused before a Magistrate, but retracted 
on the examination being read over to him in con- 
formity with s. 205 of the Code, of Criminal Pro- 
cedure, does not amount to a confession, although 
the plea for retracting the confession— riz., ill-treat- 
ment of the accused by the police — ^may be euquhed 
into and found to be untrue.'' Reg. v. Gaebad 
Bechae 9 Bom,, 344 

20. ' Confession to Magistrate— 

Want of corroboration, — Where the only evidence 
in a Sessions trial was a confession made to a Magis- 
trate but subsequently retracted, and it was estab- 
lished that the police misconducted themselves in the 
search of the houses of the prisoners who confessed 
and of others under trial, and produced evidence 
which was rejected os false, it was'held that the pri- 
soners could not safely be convicted on their own 
statements without any corroboration. Sopieud- 

.BEEN V. Ehpeess . . ' . 2 C. L. E, 182 

" 21. Statement made after con- 

ditional pardori— Ericience Act (II of 1855), 
s. 33. — A conditional pardon was tendered to and 
accepted by the accused. He then, on solemn affirma- 
tion, made a statement before the committing Magis- 
trate in, which he criminated himself and two other 
persons. Three days afterwards he voluntarily came 
forward and made, on solemn affirmation, another 
statement, in which he retracted and contradicted 
what he had said in his former statement. The con- 
ditional pardon was thereupon cancelled, and the 
accused was put upon his trial. Held, that the first 
statement was admissible as evidence against the 
accused, under s. 32 of Act II of 1865. Reg. v. 
Aiibhai Mitha . ' , .8 Bom., Cr., 103 

22. Confessional statements of 

accused— Subsequent retractation — Charge 
to Jury. — It cannot be laid down as an absolute rule 
of law that a confession made and subsequently 
retracted by a prisoner cannot be accepted as 
evidence of his guilt without independent corroborative 
evidence. A jury should be asked with reference to 
such confessions, not whether they wete coirobo- 
ratod by independent evidence, but whether having 
regard to the circumstances under which they were 
made and retracted and all the circumstances connected 
with them, it was more ' probable that the original 
confession or the statements retracting them were 
true. Queen-Bmpeess «. Raman . , 

[I. L. E., 21 Mad., 83 

23. Criminal Pro- 

cedure Code, 1883, s. 388 -Bvidence— Confession 
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DIGEST OP CASES. 


( 152C ) 


COITI'SSStON — cbnimueJ. 

3. COKVESblOKS SUlJSEQUEIsTI.Y 
KETKACTED— fon^mued. 


JTeld that the prisoner slioolil not h&%ol>e<n con* 
vkted cu inch criilcnee. QniSX-EsiPBESB r. 
DiUBUAPPA . . L li. B., 12 UadL, 123 


24. Cn'mtMl 2*re* 

cedurt CoJt, tt, 34?> 3C4— 7rt/j(frairal o/ umebr~ 
roborcUd ertdtuce hy the vitntu — !Exaiatnaltom 
of the aceu»td.~-A Bod B «cre cL&rgcd witli Iho 
innrdrr of C, tlio husband of B, There «assomo 
c\i<lcnco that B had said her huihond nss dead » 


a Ksj<kn> and that A, who *»• her paramour, had 


wlio (orru^rated tho statement in tuo depoaittons 


dietory ststcmcnti of the second priiuucrreinain, and 
donlil (zUti u to aluch eUtement is (me, and the 
coufeesional slatcmcnts cannot be ufely reUtd on 
ai^'mst the prisoner.'’ Stmllt , — The tome rale 
sbooM be folloacd when a witncd aithdrawe lus 
di'pniittoQhcfure the Scs^ns Court. Btr KEusur, 
*7.— Tlie (asminallon cl an accused pereon under 


acoinst him to show that lie is puiltr. QcKts* 
Esfrcite r. Bisai . I. la B.. 10 ^lacU 205 


srords Klrott4d—yneisi{y of rcrrolcralSre rn* 
dseee— rrae/ic#.— A rttnettd coiifestu-n, if joust'd 
U) be tcluutarily made, con he acted ujita aknguub 


COB i!'£SSION— eon/iHKcd. 

3. COXPEsalONS SUBSEQUENTLY 
BBTllACrrED— eoa/.aacd. 


Quern-Empreti T. X. L, B; 10 2Iad.,20S, 

•W Queta^Emprti* E> Bkarvuifga, I. X. 12 ‘ 
Had., 123, dissented from j Bty. r. Baltaut, 11 
Ben., 137, and QueemSmyreet r. Saajappa, 
Bon. XL. C, Cr. BeUag* of 25A Apnl laO, 
tbllowed. QtESX.EoiPBESB f. OniKTa 

[L la B.. 10 Bom., 723 

26 . ' Confemoa c«i* 

stguenfly retraettd, BroceJere 

Code (I6$2J, t 104 . — It ie unsafe for a Court to 


true : that U to say, usually, uufcM the confession is 
corroborated by credible iudepcsdeiit CTidinrc. 
Quet*’Enyrttt t. Banji, I. X. B., JO Had., 205, 
referred to. Qc£s^>KtusES8 r. If^njuns 

[L I- IS Alt, 78 


aeconlinc to tho cirenmstancri of taeh particular 
case, and if tho Cuurt is of opinion lliat such a (uu* 


[LZaB.. 20 AIL, 233 


tahm. The tcluctory cLaroettT cf such a lUUmcut 

Cannot ' • s * i • 

Cooii I* I. • ■ • . e 

atateuc . s '. i * i 

CiuBina I • , ■ 11 . 

inqui^. .. .s . s.:. . . - .. a- s ..a. i'*" 

on kU rtlrotltd oufcssLn staodisi* hy llsilf un« 
c<irrA<<.raUd, (I oil the stoUiUt uU of uiintssis Ln-uglt 
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DIGEST OP CASES. 


( 1524, ) 


C OUFES S lOIT — CO n i inued. 

2. CONPESSIONS UNDER THREAT OR 
PRESSURE — concluded. 

Proof of oral confession,— Tlho matter before a 
“ pancbayaf' was whether Jf and K had murdered 
B, and thereby disqualified themselves from further 
intercourse witli the rest of their brotherhood. M 
and B made certain statements before the panchayat, 
which it was afterwards sought to prove against them 
on their trial for the murder of R, as confessions corro- 
borating the evidence of an approver. ^The witnesses 
called to prove these “confessions’* did not state 
specifically what was said by M and K before the 
panchayat. One witness, a member of the panchayat, 
said: “ M confessed and K acquiesced.” Another 
witness, also a member of the panchayat, said : “ PL 
and K were taxed with taking B's house, upon which 
both admitted having mui-dered him.” The same wit- 
ness also said : “ The admissions were not taken down.” 
It appeared that it was not till at the sixth meeting 
of the panchayat, and when M and K were threatened 
ivith excommunication from caste for life, that they 
made such statements. Seld tbatj-if the statements 
attributed to M and K had been actually made and 
assented to, and this fact had been duly proved, the 
provisions of a. 24 of Act I of 1872 could not be 
pleaded against them admissibility, on the ground that 
such statements had been caused by snch threat, for 
the members of the panchayat were not in authoiuty 
over M and K within the meaning of that section, 
nor was there any thi’eat made having reference to 
any charge against them. The statements, however, 
could not be accepted as sufficient in themselves to 
corroborate the evidence of the approver, or to support 
the conviction of M aud K for the murder of B, Tlie 
statements were in general terms and represented only 
the impression conveyed by what might have been 
said to the mind of the witnesses. It was always 
essential that the Couii: should know as nearly as 
possible what wa-e the words used by the supp.osed 
confessors, and what were the questions or matters in 
regard to which they were said. It might have been 
that the words ascribed to PL and taken with the 
questions put and the exact subject-matter of the 
enquiry, did not amount to a confession of the guUt 
believed by the hearers to have been confessed. 
Ejipeess V, Mohan Lah . I. L. H., 4 All., 46 

17. Warning by Magistrate— 

Inducement to confess — Criminal Procedure Code, 
Act X of 1882, s. 163—Bvidenee Act fl of 1872 J, 
s, 24 , — A Deputy Magistrate, before taking ^ down 
a statement from a person brought before him by 
the police, noted on the paper on which he was about 
to take down the statement the following words, which, 
after excluding the police officers from his presence, 
he had verbally addressed to the accused : , “ Alter 
excluding from my presence the police officers, who 
brought him, I warned the accused that what he 
would say would go as evidence against him ; so he 
had better tell the truth.” ILeld that the use of 
such language was calcuhated to hold out an induce- 
ment to the prisoner to confess, and that such a con- 
fession was therefore inadmissible in evidence against 
him. Qheen-Ehpress v, Uzbek 

[I. L. B., 10 Calc., 775 


COiN'PESSION' — continued, 

3. CONEESSIONS SUBSEQUENTLY 

retracted. 

18. _ Confession retracted before 

Sessions Judge. — A confession before the Magis- 
toate, though afterwards retracted before the Sessions 
Couit, is evidence against tlie party making it, under 
s. 366 of the Code of Criminal Procedure, 1861. 
Queen r, Jesia . , . 8 W. E., Cr., 40 

19. Statement to Magistrate 

afterwards retracted — Bvide^ice — Criminal 
Procedure Code, 1861, s, 205, — A detailed confession 
made by an accused before a Magistrate, but retracted 
on the examination being read over to him in con- 
formity with s. 205 of the Code, of Crimmal Pro- 

, cedure, does not amount to a confession, although 
the pica for retracting the confession — vie., iU-treat- 
ment of the accused by the police — may be enquired 
into and found to be untrue."" Era. v, Garbad 
Bechar 8 Bom., 344 

20. - Confession to Magistrate— 

Want of corroboration, — Where the only evidence 
in a Sessions trial was a confession made to a Magis- 
trate but subsequently retracted, and it was estab- 
lished that the police misconducted themselves in the 
search of the houses of the prisoners, who confessed 
and of others under trial, and produced evidence 
which was rejected as false, it was held that the pri- 
soners could not safely be convicted on their owa 
statements without any corroboration. Sofirud- 

,3DEEN V. Empress . . . 2 C. L. E., 132 

• 21. Statement made after con- 

ditional pardon — Bvidence Act (II of 1855), 
s, 82 , — A conditional pardon was tendered to and 
accepted by the accused. He then, on solemn affirma- 
tion, made a statement before the committing Magis- 
trate in which he criminated himself and two other 
persons. Three days afterwards he voluntarily came 
forward and made, on solemn affirmation, another 
statement, in which he retracted and contradicted 
what he bad said in his former statement. The con- 
ditional pardon was thereupon cancelled, .and tho 
accused was put upon his trial. Beld that the first 
statement was admissible as evidence against the 
accused, under s. 32 of Act II of 1855. Eeo. v. 
Aeibhai Mitha . ' . -8 Bom., Cr., 103 

22. Confessional statements of 

accused — Subsequent retractation — Charge 
to Jury , — It caunot be laid down as an absolute rule 
of law that a confession made and subsequently 
retracted by a prisoner cannot bo accepted as 
evidence of his guilt without independent corroborative 
evidence. A jury should be asked with reference to 
such confessions, not whether they were corrobo- 
rated by independent evidence, but whether having 
regard to the circumstances under which they were 
made and retracted and all the circumstances connected 
with them, it was more probable that the origuial 
confession or tho statements retracting them ucro 
true. Queen-Empress 1 '. Eaman ■ 

[1. L. E., 21 Mad., 83 

- Criminal Pro* 

cedure Code, 1S82, s. 2 SS-Bvidence-Confession 
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CONFESSIOIT— 


retr<ieUd—Ccrroioratioiii VepciUtott tf tcUtttttt* 
he fore llagitlratet read Mnder t. 233 tutij/tcunf . — 


Held tlmt the pruoucr shcnld not h&ve hera con> 
victcd oa each CTtJcnec. Qcisk-Eupbess r. 
DOASuiTFA . . I, li. B.| 12 Had., 123 

24, Crimxaat PrO‘ 

cedure Code, u, S42, 3G4 — TTithdrateal of ii>eor- 
rohoraied eridenct hg tkt eexiutit—Exeatnahou 
of the aCcuetd.—A and 22 v ere charged with the 
tnurdiT of C, the huibasd of li. There weieomo 
ciidcnco that B had uid her husband vat dead a 


a garden, and that A, who waa her paramoor, had 
uurdiTCd him In her amt, which ttateioeat tho 
repotted fm)U<sUj’ with greaUr detail iaaatirerto 


ronfcttUinal ttatmentt cannot be tafel; relied on 
againit the prttoncr/' Senile , — The tamo rale 
ahould bo tuUuwcd when a witncte withdnwe hit 
dvpotitwn before the Setuosa Court. Fer Kesnair, 
The cia ■ * i i ■ ' r 

Criminal Pna , 4 , i _ , 

Furpioee rcfei ■ i , ■ , i \ • 

explain an; > • ■ 

and not to ■ . m- , ^ 

againtt him to show that ho it guilti. Qnxs« 
hurszsic.RAsox . I, Ik S., 10 ^lod., 286 

25. Conftttiom tfitr- 

werde retraeted—yicetulg of eorroloralite ew 
rfeece— Praclice.— A nttuctiAl confcettoiii il proTcd 
Ui bo eeluutanly made, can ho acted upiu alengwUh 


COKFESSION— oca/iaard. 


QttCcH'Enpreit t. Sanjx, 1. Z, B; 10 2IaZ,205, 
and Qacra.Enprcst r. Bharviappa, I. L, Jf., J3 
Had,, 123, dittenUd {iw ; Beg. T. Balraol, 11 
Bern,, 137, and Queen-Bnpreet t. Sangappo, 
Bon. IL C. Cr. of 2Stk Apnl l&i2, 

followed. QuESS'EaiTBESS r. OnasTa 

[L Ik E., 19 Bom., 72S 

28. Coa/eetioo tat- 

eeguenilg retracted, Efectof — Cn'aiadf Frutedure 
Code (I6S2), /. It it untafo for a Court to 
n> 1 « nil and art upon a mnfivtiim wliirh luu t>rrn 


CL L. E., 13 AIL, 73 


28. 


[LZkE., 20 AIL, 133 
- Crtiaieol Pro* 


redmro Code fdet V if 1803), et. 1$4 aSd 255— 
Jmproprxeig of recording ifafcrnciitt of iciinetse* 
ttUk a new (afx Utm to tioee ttatemen/e—CoH’ 
frttion refraefei— EriVrara if retracted 

—ComAomtio* — Depontion lefvre 
hlagutral* read%*der e, SS3, Cnmtnol Procedure 
Code.— It U improper for a police ciliccr to tend a 


taicTU The roluntar; character of tuch a ttalemcnt 
camiot • I ' I 

Cunit I ■ .1 

itaUmc- ■ ' * 

Cnmioa . ■ • . 


ccmluated, cron the tlaUminlt of w itncsact brought 
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COlUFESSIOlSi— continued, 

3. CONFESSIONS SUBSEQUENTLY 
EETli ACTED — concliuled% 

in un(lor_ a. 283 of the Cnmhial Proccduro Code 
without iudopcjidout corroborathig testimony ; nor 
can thcBO two ho joined together and held as mutually 
corroborating each other so as to justify a conviction 
based on, them. Queen v, Anianttlla, 12 S. L. JR., 
Ap., 13; 21 W I M,, Cr.,49.; Queen-JEmpress v. Manji, 
I. Ij. JR., 10 JUJad., 29o ; and Queeti^E;jip/ess v, 
Bharmappa, 1. L. R., 12 Mad., 123, referred to and 
approved of. Queen-Eotekss v. JAntrn Das 

[I. li. E., 27 Calc., 295 
4 a W, N., 129 

4'. CONFESSIONS TO MAGISTRATE. 

29. Practice of taking prison- 

ers before Magistrate to get confession 
recorded. — The practice of taking prisoners beforo 
Magisti-iitcs not having juvisdictiou in the case, for 
the purpose of getting a confession recorded, is not 
generally dcsh-able, but such a confession is legally 
admissible in cvideuco when duly proved. Reo. v. 
Vakaea Jetha ... 7 Bom,, Cr., 50 

30. Statement made to Magis- 

trate — Criminal Procedure Code, 1861, s. 109 . — 

S. 109 of the Code of Criminal Procedure refers 
to cases where the confession of a prisoner has 
been made to the Magistrate conducting the investi- 
gation, and not to the police. It is only when 
properly made to the Magistrate that the confession 
can bo- used as evidence against the prisoner. The 
mere standing by of tho Magistrate when the confes- 
sion is being made to the police is not sufficient. 
Queen u. Domxfn Kahae , 12 "W. E., Cr,, 82 

31 . Suidciency of confession— 

Corroborative denial of statement in Sessions 
Court . — The properly attested confession of a pri- 
soner before a Magistrate is sufficient for his conviction 
without corroborative evidence, and notwithstanding 
a subsequent denial before tho Scsssions. Coui-t. 
Queen r. Bhuttun Rujwan 12 W. E., Cr., 49 

32. Statement on preliminary- 

enquiry — Code of Criminal Procedure (Act X of 
1872), ss. 122, 193, 316— Code of Criminal Pro- 
cedure (Act X of 1882), ss. 3d2, m— On a certain 
day a confession by an accused person was recorded 
by a Magistrate, and on the next day the same 
Magistrate, having jurisdiction _ to do so, examined 
the witnesses for the prosecution and eventually 
committed the accused. Sold following Empress 
v. Annntram Singh, I. L. B; 5 Calc,, 951, that 
such confession, having been made to a Magistrate 
competent to hold, and who actually then was blu- 
ing, an euquh-y preliminary to committal, must be 
regarded as falling within s. 193 of Act X of 
or s. 343 of Act X of 1882, and as such governed by 
the reservations contained in s. 346 of the former Act 
or s. 364 of the latter. Obsei-vations on ss. 342 and 
364 of Act X of 1882 (Criminal Procedure Code). 
Embeess e. Yakub Khan . I. L. E,, 5 AIL, 253 

33. Pardon wrongly tendered 

to witness — AdmissibilUg of evidence— Criminal 


OP CASES. ( 152g y 

COISfPESSIOM — continued. 

4. CONFESSIONS TO BIAGISTRATE-cowtiaae^, 
Prxedure Code, 1872, s. 311— Evidence Act, s. 2d, 
— \Vhero a pardon was tendered by the Magistrate to 
a person su]iposcd to have been concerned with 
others in offences, one of which were' exclusively 
triable by the Court of Session, and such person was 
examined as a witness in the case,- that tho 
statement made by such person w-as irrelevant and 
inadmissible as a confession, with reference to 
s. 344 of Act X of 1872, and s. 24 of Act I of 1872, 
Ehpeess or Inuia v. Ashgae Am 

[I, L, E„ 2 AIL, 280 

34, Improper examination of 

accused person by Magistrate— Pro- 
cedure Code, ss. 164, 364, 533— Evidence Act, ss. 63i 
80 — Record rejected. — ^The Deputy Magistrate of 
Malabar, purporting to act under the provisions of 
the Mapilla Act (Madras Act XX of 1859), 'recorded 
a statement in tho nature of a confession mji& by F) 
who was under an-est on suspicion of. being cijncerned 
in a Mapilla outrage. This statement, wlUch was 
made in Malayalam, was recorded in Bngh'3h'’an the 
form of a narrative and was signed by- the Magistrate 
only. The same Magistrate sliorfly afterwards, pur- 
porting to act under the Code of Crimmal Procedure, 
before any evidence was recorded against F, examined . . 
bim as to this statement which was read over 
and translated to him. In answer to questions,' F, 
admitted that he had made it voluntarily. This , 
examination was recorded according to the provisions 
, of 3. 364 of the Code of Criminal Procedure. After 
other evidence was recorded, F, retracted his state- 
ment. He was committed to the Sessions, tried, and 
convicted mainly on his own recorded statement and 
examination. ■ Tho Deputy Magistrate was examined 
as a witness, and stated that the statement recorded - 
by him was made by F, and was correctly recorded, 
and was made voluntarily. Held that the record of 
the statement made by F to the Deputy Magistrate 
was not admissible in evidence against F. Per 
Paekeb, a . — The provisions of s. 164 of the Code of 
Criminal Procedure ai-e imperative, and s. 533 will 
not render a confession admissible where no attempt 
has been made to conform to the provisions of 
the former section. If the confessional statement of 
F was recorded by the Magistrate in his executive 
capacity, it was not reeeivable in evidence under 
s. 80 of the Evidence Act. - The action of the 
Magistrate in examining F as to his confessional 
statement before there was any legal evidence on the 
i-ecord against him was illegal, and therefore tho 
record of such examination could not be used iu 
evidence against F. Inasmuch as the record of the 
statement of F was not admissible, secondary evi- 
dence thereof could not be given. Quken-EmpeesS 
V. ViEAN , . . I. Ij. E., 9 Mad., 224 

35. Eecord of statement before / 

Magistrate — Certificate ofi Magistrate — Criminal | 
Procedure Code, 1861, s. 205 . — A confession before J 
a Magistrate should be recorded in the language in I 
which it was made, and to make it evidence tho j 
certificate by the Magistrate required by s. 205, ( 
Criminal Procedure Code, 1861, must be attached, j 
Queen r. Bheebeekee . , 4W. W,, lo ; 
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C'ONJTESaiOlM’-ft.ri'wiiuv/. 

•i. CONl’Ks.siONS TO MAGUVriiATK-eoji/.-Hutf.?. 

iViio/i/tfcr Cw/p,.f. I'J'J — .liluiujttlililif o/ fyiond'^r'l 
not I'lj ,icc>jf((‘iiiri> kHU 

4. ;;M iff (.'eiuii-ud Vriicniure Ct/h' fX nj ib72). 

Wlun ?1 k' o'liftiAiii of a i'ri'nniruiii!<r b. 122 of tlu» 
Crimiiinl fivonluri.’ C-\lo Wiin iv.S, l;,kui in llie 
ii'.^uiii-T iirxjviiUA liy 10, nml ww, llitr tf, ro.iK f. ctivc 
tin' vs'iili iu ‘0 I'f lliij rn’i r>liii;C Mricor, 
tjiBt »;k-!( o’tifi -.so n ha* acJnally uwil,;, nn* iimifiiu!!* 
hi'.'Ic to r>m<Ay tin- Ix us Ksu’USaJ c. 

JSANMW TAMOiiLSK 

[T. L. 11., -I Calc.. 000: -1 0. 1., n., 137 

1-. Cmj.VDSU I)UUI'T.VCn,\l!JV.!! 

121 W. Jl., Cr.. 42 

47. Confotiuioii to Muglatruto 

tlurins oiuiulry hold inovioualy to com* 
tuittul -^(ViMui i/ iVoiv i'iire CVfc. )j, J'2'J mid 
4>/0.— It'hi !i -a i.i to ;» Ifau’t'str.itij by 

nil av'cn^nl ikLrK'ii lUirii!;: .an itnjuiry luUl |>ri-vi..uvly 
to thv cxw Vivini; token ui> by th.' fonimiltiiii: oiiiCiT, 
ami by .an lUlicir adiiu uu rely as n tcc.'rilin^' osru'or, 
it inUAl In? rsv-anl'.il in airiot ai'cenlancii uitli tin? 
jiMviai’iiH uf M. 122 amt '.! i'J nf the O.alo nf Criminal 
I’t? c.'iiirc. If tin? j.roviji ns (if llnso .sictinas bavu 
m l bun fully Ciimplicd •.vitli by the rec. nliii;; i.iiictr, 
tho Court of irtaaion cauiiwt t.iko gvitkuro that tliu 
ar.eusul iwrv'n duly in-nlc tin? statmunit no.rtlrtl; 
amt in casoi whiri? i;vidi’m:o can bo taktii. a Court of 
Ssa-tion is not at liluriy to treat a ilo[>.aition, acnt uji 
with the reoerd and tiudo by tbo reerdin;,' oHiccr 
befuro tbo coimnittin;; olllccr, to Iho iffoct that tho 
nccu.s.'d iHTdon did in fact duly mako before him tho 
btaionu'Ut ricordcdi aa evidenco of th.at fact. 
In such a c;ijo tho ruvrdiiia' oiiicir must himsolf 
bo called and examined by the C.airt of Sission, 
I'scopt in c.iica in which tboiirmcnccof tho rcoirdinj' 
ollicer canm t be obtained without an auvumt of 
delay or iximuo wlin-li. under tho circumstances of 
tho case, tlio Court of b'essiou considers unreasonable. 
Is'osu.\i Misrui r. Kjifui'.ss 

[X li. K., 6 Calc., 058: 0 C. I..R., 353 

4 S, Confeasiou recorded by 

Magiatrato who afterwards holds tho pro* 
llmlnnry oxamiuution — Criviiiutl J’roccdunj 
Code {'Ai-t -T <>/ Jt>72J, a. 132, 103, 310.— A con- 
fession recorded by a Jla^istrato, who afterward# 
conducts tho t'miniry proliiuinary to committal, and 
has jurisdiction to do so, is to bo treated as an 
oxamiiiation under s. 193 of tho Criminal rrocoduro 
Code, and not as a confession recorded nnder s. 123, not- 
withstanding that tho iirisouer may have been brought 
bch'ro tho ilagistrato before tho conclusion of the 
poliro i?ivcsligation. To such a coufcssimi consequen- 
tly tho provisbms of the last paragraph of section 
310 apply- S. 123 of the Criminal Procedure Code 
contemplates and provides for eases in which confes- 
sions arc recorded by a Aragistmto other than tho 
JIagisti-atc by whom the case is enquired into or tried. 
EMI’UUSS r. ANC.S'TAUAir SiNaic 

[L X. B., 5 Calc., 054: 6 C. X. E., 297 

• 49 . Confession, mode of record- 

ing, and admissibility of — Criminal Procedure 
Code ( Act y of 1SD8J, ss. 161, 301, 333 — Defecliio 


j CON3PJ2SSIOW — conliuucd. 


■V. CONfc’KiiSIO.V.STO JIAGISTlUTE-confniaed. 
rceordinij of a eor>/ein’o)i or stalcment — Mar/islrata 
recordiiij^ it conjesaion and holding subsequent 
judicial i;(yijiry,--Whcther a confession made by a 
prisoner to a, illagistr.ito bo regarded ns a Btiitcmcnt 
under ». I5i or under s. 3&l of tho Code of Criminal 
Procedure, tlm terms of tlio law require tliat tlio 
record should bo signed not only by tlio person who 
mates thu cyiifessioii or is under examination but also 
by tile MngUtnilc and Lluit, in addition thereto, tliero 
siiould bo a certirtcate in tlio terms prescribed. Such 
a Confusion or statement to bo admissible in ovidcncoi 
must strictly comply witli tho terms of tho law. 
The defect in reconliug a confession may bo romedied 
I under. 1.533, Criminal Proccduro Code, by examining 
the? Magistrate who recorded tho confession. Aconfes- 
Bil l) freely made to a Magistrate and recorded under 
«. Itli of tho Code of Criminal Proccduro is admis- 
stblo in evidence, and tho fact tiiat after tho confes- 
sion so recorded, tho same Magistrate holds tho 
sub.<e'<|ueiit JudicLal inquiry and commits tho caso to 
the Court of Scssiou does not make tho confession 
itmdmissiblo on tliat ground. JCmpress v. Anunl- 
ram eiingb, L L, 11., o Calc.,934, explained and 
eHetingnulicd. A Magistrate may bccomo disquali- 
lletl from deahbig with a caso by reosou of some 
previous actio?! taken by him, but tho character of 
the evidence and its ad?iiissibility c.aimot bo affected 
by his subse'quout conduct”; or in other words, ivliat 
is tttbnissiblo iu evidence c.auuot bccomo iuadmiasiblo 
through the course subsequently taken by a Magis- 
tnite. Emi’bess c. Lal Sueikk 3 O. W. IT., 387 

60. Confosaioa made during or 

boforo invostigutiou by police — Statement to 
Magisirntc other than the one holding enquiry — 
Criminal Procedure Code, 1S72, ss. 132, 346 . — 

S. 122 of tho Criminal Proccduro Code (Act X of 
1S72) does not apply to a confe-ssion recorded by a 
MagUlwle acting under Ch. XV or Ch. XVH, 
but to a ciiiife.ssion made to a Magistrate other 
tlmii tho Magi.strato by whom tho caso hw to ho 
enquired into or tried ; and to a confession made 
during or before tlio commriiccment of an investiga- 
tion by tiio police, la Tim ji-ittbr op Beilim 
1I.VWI . . . . 5C.X.E.,238 


61, 


Confession made com- 


moacoment of proceedings — Criminal Pro- 
cedure Code, 1873, ss. 132, 316— Prompt record of 
confessions . — A confession made by an accused peraon 
before a Magistrate wlio has. jurisdiction to deal with 
tho matter to which it rehitcs, aiiiy be made tho com- 
lucuccmcnt of a trial or enquiry under Cliap. XV 
of the Criminal Proccduro Code, and be treated as a 
confession under s. 310, whether or not ^ tho ciise 
bo still under the investigation of the police. Per 
curiam , — Tlio object of s. 123 of tho Code of 
Criminal Proeedaro is to enable nay Magistrate, other 
than the Magi-stratc by whom the caso is to bo tried 
or enquired into, to record a confession promptly. 
Pehnri Hadji, 3 C. L. It., 238, and Peg. v. Sliivya, 
I. L. P., 1 Pom., 210. discussed. Keish.no Momb 
C.E1IPEES3 . . . . 6C.X.K.,28& 

52. Memorandum of Magis- 

trate not in prescribed form — Paideuce Act 
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CONI*ESBION— oonfiHweJ. 

4. COSFESSIOXS TO lIAOI&TRATE-eoj»«8wJ. 


■lure omitt to taka It in nniin^, wiUi tlie 

furmalitUi prcacribcJ by 34Q cf that tucli 

coufcssloa ii not ah»rlutcly InadmiMihlo In ctUcncK 
Evidence may he taken to *how that the pritincr 
doty inado the tlftUmcnt rccordrd. Itey, r Sittj/a, 
J. X. i Son, 219, diMCntcd fniin. Kvriicss r. 
UiuiiiJittA. . , • L Ii. H., 2 ^ad.. 6 


64. 


Cortlflcate sot recorded at 


mciit (if one nnon jointlj[ trii-d hUIi anothrr for tlio 
nmodtmee liable w oonddtralioa agalnit that* the r. 
It U ncccvMry Out It diouM amount to a ili»tinct 
coiifnuon of the cSineo charecd. Eurnf ss r. ]>Aji 
KiBsg ^ , E Ib lLi (3 Bom,, 288 

56, ' " — Bxfitalnatloa not rocordod 

In proper form— ^rror ffttnl'ity tramM- 
lton-~(iiittlioa aaJ antKt^~i>lttUnrnl of areufttl 
jier46m — CnniiNal FrocfduroCcdofAel Xt!fJS73), 
r. SIS — Jdiniiubiltig la erii^rere — The confiedui) 
of an acruKd ]>cr«ua « ai rccordid in a iliopio narra* 
the form inrfrad of in the ihajvc of <itiiathiu and 
anavor a« ruioirtsl by the Code of Criminal lVoce« 
dure, a. 3-td, There vaa nothing in the diaracter 
of the roaftaaion, or iu the circumitaneee of the raae, 
to lead to the Infcrtnce that the areoud had hcco 
ITcjuJicod by the error, iltlJ that tlio rrror did 
iibt affect the adiniwibility of the atattnient in rei> 
deiico. 1:1 TUB xirrcB or tub rEimos or vosui 
SuEiKU. EursEss r, Mrxui tiiiBisn 

[ 1 . Ib B., 8 Calc,, CIO 

TiTtJ Mata c. QrsEM 

[L Ii. n,, 8 Calcx, 018 noto : 1 C. L. It., 1 


60. • 


Confession not recorded la 


langxtago In which it is givon, admissibility 
of in ovidrnce— Cnwiaaf J'rtftiUr* Code f-lcf 
X oftfySJJ, 164. 364, dW 533-rod/*re Aet fl 
of IS'2}, ». 51— i'xowiM/io* of aeeiutil — Drfrfl 
,a An accuecd, when in enttody, nude a 

rt,nf(a»iou to a Deputy Magiitrato iu the pmrore of 
a Sui>-lu>p«ct«r, and dunug au tus(iiigatu,n heing 
Ih ill into a raae of munhr, un>hr the {’rosuiuna of 
tlukib AIV of tlic Criiuiual I’ncedurc Code, Tl>e 


CONFESSION— coa/iaard. 

4. COKFESSIOXS TO iLVQISTKATE-coaf.'-M./. 


certificate aa nitulred by tho wctiiui. It occupied 
about fire fagra of fooWap, At the trial Iho Ni* 


Deputy Magistrate aa a nilurse. and admitted in 
evidence his slaUnunt as to vrliat the accused tetd 
him. TliU csiihnce. uhicli occupieil only a few Inns, 
waa to the effect that the accused told him ho had 
committid the munJtr, and on tlili etulince ahuio 
the accuird waa coinictc<l. On appeal, held tliat 
the pTDsiaions of f. iC-t read with i. 3Gt are inijHra* 
tho langnago in which a confisshm it to U; 


tircai _ 

rccordul, and that a. [>33 does uol routimiitatc o. 
pros ido for any non-compliasco « ilh tho law In this 
respect, and that. Ihrriforr, as it waa tot ii»|>rae« 
ticahle to record tho coufcssion in Hindi, tho Siashiiii 


except tho dveummt, where, as in this rase, it wae 
in csutenco and forthcoming, lltld also that, aa 
tlie defreta m the record coaid niA be curtd under 
a 033 of tbo Criminal I’nciedarc Ode, and no 
temndary cvlthnco could be ulrin, no p^l« f cf tho 
confeuWn cculd lio given, and the acrvtcd must 1m) 
aceiaiUed. Jai h'ASAriv ]lAt r. Qrss.v-KMrhfaa 
[I. lb U., 17 Cola, 803 

67. Crimiartf Trc- 

cedareCnfe ^,fr{ A' o/f S53J. ts IC-l. 664. awl 633 
— E*<iia*«<if*c* cf ofc««d.- Whcre> a cMifcsiinn 
nude in Hindustani was taint bifirc a ^uIimUsI* 
aianal Magistrate and was ric<ir)\Ld by tlic Ciurt 
Officer in Hiwgali. tliat being tlic language < f tho 
^urt, and where it aiiiieorid tliat the Magistrate 
hitUKlf waa a Mahi nuuan, and it waa ei'iitenih-il tlust 
lie must be lalm to have been aUe to reo, rd tiio 
eouttsaicn in the language in whieli It waa {.iveii. 
tlwre iMing no cTiihuro to lUo c<'nlrarvr— //fM in 
tho absence of such cvidiiirr, the (l-nrl sln.ntd 
linsume Uiat the itiecediagi i f the Magistrate weru 


found tliat waa Iniprarticabh:, and a<i pl<d the altir* 
iiatuo alluwed by Uw if liAving tlie o ntiasi/n 
ncurdud iu the Court Uuguagi. ,fitt .Vurayoa /I'ae 
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CONFESSION— I 
4. COiVEESSIONS TO JU(iISTEATE— co)iD»««/. j 
V, Quecn-'Empress, I. L. Jl., 17 Calc,, SOS, doubtcil. 
Lalcuand f. QuKEN-EnwtKsa 

[L L. B., 18 Calc., 64D 

68. Criminal Proca- 

Jure Code ("ISSSJ, s. 301—llecerdiag stalancnt of 
accused on cxainination before Magistrate, — Whi-rc 
.III .nccasccl, ii Srniiiiain. \vii3 c-vaiiiiiial before the 
Hfni^Dtrate tliitoigh an iiitiTprotcr, who obbiintd liia 
answers in JIanipuri, and tliey «'cre recorded in IJiat 
language, and tlie interpreter tniiislate'd tliem into 
Dengjili, mid tliey were recorded by llio Ilfagistmte in 
English, and the statement in English and that in 
Manipnri were found to differ, — Held that the 
statenient recorded in IManipnri innst be taken to 
bo the record in the case. Had the ^fanipuri state- 
ment not been made, the Sfagistnito by recording the 
stateiiieiit in English would not have strictly complied 
with the spirit and inte’iition ofs. 3Ci of the Criminal 
Procedure Coile, thi.iigh the record in English might 
not necessarily havo been inaihiiissiblo in evidence. 
QciiEX-Eiii’UESS V, Saoax Sauua S.\3\0, 

(X L. B., 21 Calc., 842 

59. Criminal Pro- 

cedure Code ("lySSSJ, a. 30J, — ^The confession of an 
accused person mado in Bengali, tiio language in 
which the accused was examined, was recorded in 
English. The committiug Hagistnito, in his evidence 
in Court, said tkit ho could not writo Cengali well, 
and that there was no Jlohurrir with him at the 
tune when the confe.s8iou ivas recorded. Held the 
provisions of s. 30-i of the Criminal Prcccduro Codo 
had boon sullicicntly complied witli. Jai Harayan 
Pai V. Queen-Empress, I. L, P„ 17 Calc., S63, 
disthiguishod. Qut'EA'-EjirBESs c. Eazai JfrA 

[I, L. B.. 22 Calc., 817 

60. — Confossioti to Proaideney 

Magistrate — Statement of prisontr made before 
inquiry — Statement of prisoner made in the course 
of or after inquiry — Criminal Procedure Code 
(lSSS),ss. IGI, 3G-1 and S33 — Examination of ac- 
cused persons. — The sections comprised in Clmp. XIV 
of tbo Criminal Procedure Codo (Act X of 1882) (ex- 
cept s. 155), do not apply to the Police in the Presi- 
dency towns, and consequently a statement or confes- 
sion made to a Presidency Slagistnito docs not come 
withm s, 164, and the procedure prescribed hi regard 
to the recording of statements or confessions by tb.at 
section, and (by roferciicc) s. 364, docs net apply to 
statements and confessions recorded by a Presidency 
Magistrate before the commencement of the trial. But 
Biicli statement or confession, though not taken under 
B. 161’, is admissiblB in ovidcucc against the prisoner. 
Queen-Empress v. Nilmadhnb, I. L. E., 13 Calc., 
SOB, followed on this point. During an inquiry before 
a Presidency Magistrate after the evidence for the 
prosecution was taken, the Magistrate examined the 
accused under ss. 209 aud 312 of the Criminal Pro- 
cedure Code. The accused was examined in Maratlii, 
but the questions and answers were recorded in 
English. The Magistrate deposed at the trial that 
it w-as the invariable practice in his Court to take 
down depositions in Englisli, .and that lie could not 
himself have accurately recorded the prisouci-'s statc- 
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inent in Manithi. lie also deposed that the state.- 
mciit was correctly recorded iu English, and tliat 
each question and iinswcr when recorded was inter- 
preted to the accused in Alaintlii, aiul tliat the 
accused then made his mark at the end of tho recordiol 
statement, lie further stated that there were at 
hand native suhordinuto ofiieials of liis Court who 
could have recorded tlie slatcnient in Sramthr, but 
that he himself had not suiiicieiit knowledge of 
Marathi as to bo able to read wbat was written liy 
such a Bubonlinatu, or to satisfactorily clicck or test 
thu coiTCctness with which it represented tho state- 
ment made by tbo accusecL Held that, assuming 
that it was jiraclicable to rcconl tbo statement in 
Marallii and that consequently it was irregular with 
reference to s. 3C4of the Cede to record it in English, 
the statement was nevertheless admissible in evidence 
under s. 533, tbo irrcgnlaidty not liaving injured 
tho accused as to bis defence on tlie merits. Jai 
Narayan Itai v. Queen-Empress, I. L. J?., 17 
Calc., SOS, dissented from. Qt'i:EK-E.\a’JiEs3 r. 
VisitAic B auaji ... .1. L. K., 21 Bom., 486 

6E — Confession not signed by 

tbo acensed— HdinissiV,i7iiy of such- confession — 
Parol ecidcnce admissible to prove the terms of tho 
confession.— S, 533 of the Code of Criminal Proce- 
dure (Act X of 1882) is intended to apply to all 
cases ill which tho directions of the law have not hoeu 
fully complied with. It applies to omissions to 
comply with the law as well as to infractions of the- 
law. Queen-Empress v, Fisram Eabaji, J. E. E., 
31 Bom., 195, followctl, Jai Harayan Eai v, 
Queen-Empress, J. L, 11,, 17 Calc., 363, dissented 
from. Tho accused was charged with murder. At 
tbo trial a confession made by him before tho com- 
mitting Magislinto was tendei’cd in evidence against 
him. The Sessions .Tndgo rejected the confessien as- 
inadraissible, as it did not bear tlie mark or signature 
of the accused, and, ns there was no other ivliablc 
evidence to bring bomo the charge to the accused, he- 
was acquitted. Held, reversing the order of acquittal, 
that though the record of the confession was ad- 
missible, pm-ol evidence could be given of tlie terms- 
of the coufessiou, and those teims, when proved, 
might be admitted and used as evidence .against the 
accused under s. 533 of the Cede of Criminal Proce- 
dure (Act X of 1882).- The accused was, therefore, 
ordered to be rc-tried. Queen Eickhess r. EAOmr 
[I. I,. E,, 23 Bom., 221 

62. — Evidence, Admissibility of 

confession in — Question and answer - Memo ran- 
dum in Enqlish by Magistrate — Criminal Proce- 
dure Code (’Act a: of 1883), ss. 164, 364 and 533.— 
It is not necessary that the Bngiisli memonindum 
referred to in para. 3 of s. 361. of the Criminal Pro- 
cedure Codo should be made iu respect of confessions 
recorded under s. 164, as the m.auncr in which such 
a confession is to be recorded under the piwvisions of 
that section is fully set out in the fii-st two paras, 
of 3. 36-1. A confession of an accused person was 
recorded before .a Deputy Magistrate by one of his 
clerks, under the provisions of s. 16-t of the Cri- 
minal Procedure Code, while the case was under 
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of the decUion ia TVa Maya v. Tie Qtue», 1% Z» St 
8Calf,$l8 ne<f> thAt u the Accrued wu Kot pK> 
judicul by the qacstkioi ud aoiHeri Bot banf 
recorded, it wu ntmcceuuy tut the judge to taVe 
evidence under ■. B3J, sad tut the cani'ietion bssed 
on the confcKUona tauit be upheld. Fekoo Mabto 

r. QcsU'ExFSBsa . I, !<. Ibq 14 Calo, 53d 


tLL.IL,UBoa].,703 

iSee Qvxza-EursEES c, Knuc 

[X.I-B^23A1L.U6 
'snd Qosss«Eu?U8S r. Auov Ko5S 

CLI«lL.10UAdH42l 
04. — ' - Sofoet in confesBlon— Cn- 

m»Ml Pwedsre Code fAet X of JS^aj, it, 1. 164. 
SCd. fi33— i’rrdrse# Act (I of 1S73), it. 3l. 2$. 60 
— TrrtiJencjt louar, Inretltj/altoiuim —An sceuwd. 
in enttudy st the time. Cude to s MsgittrsVj in Csl* 
cnttA, in the ceorM of n porteo invntigstiQa heU in 
Csleutis, A tUtemeni Gonfnslog ihit he tisd mur* 
dired hU father. The Sccuied (j\Ac and undcrttcwd 
Engltah, and the Magiatnto qnrftkucd him is Eng* 
liain and was anorcred acnutiracs la EngiUb and 
rxiiiliiTira in TWneaii. tV^iimPTer lltn aniwrre ^ 


nliirk he had aUted. and ligunl the document — 
the |>re*aico of the Ma^iitrate. nho aiSaed the unal 
ccrllhcah) thuxto. In taking thia contraHOa the 
Ma^ulrato purported tg have acted nndcr «•. ICI and 
364 of tt(c Cnmiaal I’eocidaro Ode. At the Iriat, 
luhtiijauitiy to the admiuioo of the coefreakn la 
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eridence under a SO of the Evidence Act, the Magi»< 
trate vaa cailLd u a witucH and depued to the abui • 
facta with refmucc to the language in which the 
cmfcaaiou vraa takco and the tnode tn which it waa 
recorded. Held, on a reference to a Full Ueneh, aa 
to whether the confeenon waainadnuuiUe in evidence 


impracticahle to have taken down the anawera in the 
language In which there were given t and fartiicc 
that thrre would be ginvo doubt If luch a dtfect 
contd be cured by a S33. QciBS'EnrBsaa p, Kiu 

luhnm MiTtnv . • E !<. B., 16 Calc., 6&S 




acenaed peraona enacted in u. SI, SS, and S3 of the 
Etldcnre Act, and aa IG-t and 3(>k of the Coda cf 
CriouQal irroccdurc. Were it vthetwiM', coufrwii.oa 
and etaUmenta of accuacd peraona not recorded, ia 
actordanca with the rcquinmmta of aa. lOi and SCI 
of the Code niight be proved aa admiuuau by the 
eccuacd. and the wholcrne pravlilona cUhontcly 
laid down ia Ih'ac two tvelioni piactlcalty reduced to 
a nullity. Nor can a C33 of the Code to conatrued 
to favour that \i(W. Under thata^iuii, when acun* 
fcailoa or other aUUment of an accuaed peraou ia 
duly tnada in accordance with the proviikma of bw, 
but hi tba recording of St thoae broviaiuna hare not 
been fuUy complied with, oral evidence ia admiaalblo 
to prove that the onufcaiSoo or other alatruinit waa 
duly made. The dvfict which the atctka U Intcndid 
to cure la not one of aalatance, but of form only. 
Qve<B>E«prru r. Ftraa. I. L. S„ 9 Mad„ 224, 
and Jmi Aaroyaa Jlat t, Qitta-^mprett, /. Z. S,, 
47 Cate., 67u^ followed. The atalemrola Laving 
heui recorded by a Magiatrate net Uing a pellco. 
oAcer, in the oonrao of en invratigalLn under 
Cb, XIV’ of the Code, the proviihaif of i. i(t{ 

I * a. • ’ ^ r • a i' ■ 'I . • ' /i'. . f tbat 

' 1' ■ ■ I ^ I 1 »t Ue 

d — .j a ..a. ia K5 
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<1. COiN’EES.SIOKS TO MAaiSTHATE— 

V. Queoi-Ewpi'ess, I, L, It., 17 Calc., S62, ilouliti'tl. 
LAicu.VND r. QuuiJX-EJiriiESd 

p, L. B., 18 Oalc., 5<1D 

68. Criminal jProcc‘ 

dura Coda (1SS3), s. 3Gl—lteoord{ug alalcmeut of 
accused on examination lejore iUai/istrate , — IVlicru 
nil acciiscd, n irnniiiuri. wns CAnniiiad before the 
Alngiutrate tlirougli iiu iiiterprotor, who obtntni'd his 
uuawers in Aluiiipuri, and Ihoy were recorded in Hint 
language, and tJie interiireter tninsliitcd tliciii into 
Eengidi, and tlicy were recorded liy the Afagistintc in 
English, and tlio stntcnieut in English and that in 
ALiuiiiuri were found to differ , — ITcld that the 
fitateinent recorded in Alaiiiiniri must bo taken to 
bo the record in the case. Had the Alanipiiri atiitc- 
ineut not boon made, tho Jfagistrato by recording tho 
etatemont in English would not have strictly complied 
with tho spirit and intention of s. 3Cli of the Criminal 
Procedure Ci'de, though tho record in English might 
not necessarily Inivo boon iiiadmissiblo in evidence. 
Queek-E^piiess f. Saoae Samua Sa.iao. 

P. L. E., 21 Calc., 642 

59. Criminal Pro- 

cedure Code f/SSSJ, s. 30J . — The confession of an 
uecusod person made in Bengali, tho language in 
which tho accused was examined, was recorded in 
English. The committing Alagistnitc, in his evidence 
in Court, said that ho could not write Bengali well, 
and that there was no Alohundr with him at tho 
timo when tho confession was recorded. Said tho 
provisions of s. 30-li of tho Criminal Prccodurc Code 
had boon suilieiently complied with. J’ai Narayan 
Itai V. Queen-Empress, I. L. It., 17 Calc., $62, 
distinguished. Quees-Empkess r. Bazai AIU 

[1. li. E., 22 Calc., 817 

00 . Confession, to Presidency 

Magistrate— iStattmciii of prisoiur made before 
tiiquii'!/ — Statement of prisoner made in (be course 
of or after inquiry — Criminal Procedure Code 
(1SS2), ss. 164, 364 and 533 — Examination of ac- 
cused persons . — Tlie sections comprised in Chap. XIV 
of the Criminal Proccdiu-o Code (Act X of 1882) (ex- 
cept s. 155 j, do not apply to tho Police in tho Presi- 
dency towns, aud consequently a statement or confes- 
sion made to a Presidency Alagistrato does not come 
witliin B. 16-1, and the procedure prescribed in regard 
to the recording of statements or confessions by that 
section, and (by reference) s. 364, docs not apply to 
statomeuts and confessions recorded by a Presidency 
Magistrate before the commencement of the trial. But 
such statemeut or confession, though not taken under 
8. 16-1', is admissible iu evidence agamst the prisoner. 
Queen-Empress v. Nihnadbiib, I. L. E., 15 Calc., 
665, followed on this point. During an inquiry before 
a Presidency Magistrate after the evidence for the 
prosecution was taken, tho Magistrate examiued the 
accused under ss. 209 aud 312 of the Criminal Pro- 
cedure Code. The accused was examined in Alarathi, 
hut the questions and answers were recorded in 
English. Tho Magistrate deposed at tho trial that 
it was tho invariable practice iu Iiis Court to take 
down depositions in English, and that be could nob 
himself have accurately recorded the prisoner’s statc- 
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nient iu Alarathi. lie also deposed that the state-- 
meut was correctly recorded in English, aud that 
each question and answer when recorded was inter- 
preted to tho accused In Marathi, and that the 
ucctiBcd thou made his mark at the end of tho recorded 
statement. Ho further stated that there were at 
hand native subordinate oiliciais of his Court who 
could have recorded the stateiiient iu Manitlir, but 
that he IiiiiiBelf had not snlCcicnt knowledge of 
Alaiiithi 113 to bo able to read what was written by 
such a subordinate, or to satisfactorily check or test 
the coiTcctness ivith ivliieh it represented the state- 
ment made by the necuseik Seld that, assuming 
that it was practicable to record the statement iu 
Alarathi and that ciinscquently it was irregular with 
reference to s. 3C-1 of the Code to record it iu English, 
the statimcnt was nevci-thelcss admissible iu cviileiico 
under s. 533, tho irregularity not having injured 
the accused as to his defence on tlie merits. Jai 
Earayan Itai v. Queen-Empress, I. L, E., 17 
Calc., $62. dissented from. QoEE.v-EirpjJESs r- 
VisiiAAi B.uiAJi > . , L L. E, 21 Bom., 495 

61. Confession not signed by 

tho acousod — Admissibility of such confession — 
Parol evidence admissible to prove the terms of tho 
coii/V,i-jio;i, — S. 033 of the Code of Criminal Proce- 
dure (Act X of 1SS2) is intended to apply to all 
eases in which tho directions of tho law have not been 
fully complied with. It ajqilies to omissions to 
comply with tho law as well as to infractions of the- 
law. Queen-Empress v. Visram Babaji, I, L. li„ 
21 Bom., 195, fidlowid. Jai Earayan Jtai v. 
Queen-Empress, 1. L, It., 17 Calc., $62, dissented 
from. The accused was charged with murder. At 
the trial a confession made by liiin before the com- 
mitting Magistrate was tendered in evidence against 
him. Tho Sessions Judge rejected the confes3i( n as- 
inadmissible, as it did m.t bear the mark or signature 
of the accused, and, ns there n-as no other i-eliablo 
evidence to bring homo tho charge to the accused, hc- 
wns acquitted. Seld, reversing the order of acquittal, 
that though the record of the confession was ad- 
missible, parol evidence could be given of the tonus- 
of the confession, and those terms, when proved, 
might be admitted and used ns evidence against the 
accused under s. 533 of tbo Cede of Crimiiuil Procc- 
dru-e (Act X of 1882).- The accused a-as, tberefoi-e, 
ordered to bo re-tried. Qeef.k Bmukess r. llAOitu 

[E L. E., 23 Bom., 221 

62. — ; ; Evidence, Admissibility of 

confession in — Question and answer - Memo ran- 
dum in English by Magistrate — Criminal Proce- 
dure Code CAct X of 1SS2), ss. 164, 364 and 533.— 
It is not necessary that tho English memorandum 
referred to in para. 3 of s. 364 of the Criminal Pro- 
ccdm'o Code should be made iu respect of confessions 
recorded under s. 164, ns the manner in u-hicli such 
a confessiou is to be recorded under the pi-ovisious of 
that section is fully set out in the fii-st two paras, 
of 3. 36-1. A confession of an accused person was 
recorded before a Deputy Magistrate by one of his 
clerks, under the provisious of a. 16-t of the Cri- 
minal Procedure Code, while the ease was under 
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ftuil the qncftioDi uid autwcrt were not teken (knm. 
At the tml before the StMione Jod^ both eenfee- 
bions were pnt in cridcnce »nd no etldcnee wm fiiren 
nndcr the pro^UiODi of t. 633 of the Ciinua&l Frocc- 
dnro Code that the eccubcd duly nude the KtUeiD«Bti 
recorded. The ncenied wu convicted m&luljr on the 
itrciigth of the coufetuoni. Utld npon the nnlhont j 
of Uicdcciblonin Tifa Afojo v. The Qaeen. J. £> £.« 
8 Cale,6i8 note, that ai the accuira wai not pre* 
judlcrd b;r the queeiiont and antwcri nut hmg 
recorded, it waa n&nccraaaaj fur the judge to take 
evidence under a. 63J> and that the conviction baaed 
on the confcaiiona muit he upheld. FtKOo Macto 
QcEES'ExrBBsa , L li. H., 14 Calc., 539 


<c. ISJ and 19S.—A atalcmcnt Uken bya third'cliM 
Nagiatntoiuidcr a. IC4 of the Code of Criudnat Pro* 


CONFESSION— ceafiBucd. 

4. CONFESSION'S TO MAGlSTUATE-coa<.«Mi. 
evvdenee under a 60 of the Etldcnee Act, the Magu* 
trate waa called aa a witncu and^poacd tothe abuta 
facta with rtfemice to the languiM in which the 
cnnfcaaion waa taken and the node In which it wu 
recorded, Jltld, on a rcfcrrace to a Full Ueueb, u 
(o whether the confetaum waainadnuiailleinctidencQ 
byreaaonof acme of tbo aaawrra bating been gitcii 
in Bengali, but rccottled in EiiglUh, that the pro* 
viftonao! a l&l of the Code had no aoplication to 
atatrmenia taken in the oourae of a police uireatiga* 
tiem made in tbo tows of Calcutta, and that cuu* 


ilie proviaiunaof a Idt, u read wilUa 3Ct,wuuld 
not M complied uith, where aiuwcra mads by an 
accused to a Magiitrale in one language arc taken 
down in another, ucleu it could bo ahuwn that itwaa 
impracticable to liavo taken down the anawera in the 
language in which there were given t and furthee 
that there would be inuro doubt if lurh a difect 
could be cured by a CS3. Qtrscf-Eur&Bsa a Niu 

UApncB kUnrrv . • L E. B., 16 Calo, 605 

66. Examination otocettsod per- 

sons at preliminary inTosUgatloa—tViMiaoi 



CLl..IC,UEota.,70a 

Orus-SurOEsg t. Enru 

rC.E.B.,2aAU.,U5 
'and Qi;ssjr*EurB£ka r* Aug? Ko.vi 

(L E. Xk. 19 Mad., 431 


libh, aud waa aniwered acmetiuea in Eagliab and 
wuiitimca iu Bengali. IVTieucvcr the anawen weru 

e 'vcu in English,, they were ao taken down] when 
. Bcn^i, they were written down in Eogtiab 
and read over to the accused m that language, who 
accepted the EnglUh aa hiing the meaning of that 
which ho had stated, and atpied the document in 



a. . . . ' ..... .. 

1883 ) to bold aa inveatigatiun bto a ease uf uurUir, 
and recorded the itatemcnta of the acenaed {wrunis. 
JJtld that tho itatcarnla were rightly rejected aa 
inaJmiaaiblc. The rule, laid iLwn in a 31 of the 
Kvidcnce Akt, must be taken nbjRt to the ipcttal 
pvuvuiona relating to ccnfiaaioui and btateincnta of 
acenaed pcraooa enacted in aa. St. 3 S, and 3 Q of the 
Evidence Act, and aa. ICt and 3 M of the Code of 
CrisdnaJ iProcedurc. Were it otherwUc, cuufcauuoa 
and ataUmruta of accuied peramia not ixcordcd. ia 
accordance With the rcquirimcnta of aa. 104 and 3 Ck 
of the Code might be proved aa adinUauua by tho 
accuacd, and the wLolri'ine provUiona elaborately 
laid down in tlv«c two accUona practically reduced to 
a oulhty. Kor can a. 633 of the Code he conitrued 
to favour that view. Uuder that wetion, when aoun* 
fetuuo or other ataUmcat of an acenaed pertun it 
duly made ia accordance with the pTovltkica of law, 
but in the rcccrdicg of it thou ^vuiuia have tuA 
been fully Complied with, end evidence ia adm^aiUe 
to prove that the euiteaakn or other atatrmeut wu 
duly made. The difict which the aectlun la Inte-uded 
to cure la not one of auhataace, hut of ft^u only. 
Qatt»'Entpreit t. f'inn, /. X. 9 JJaJ^ 2J4, 
m>4 J«« yarayan r. QaatfEmprtat, /, X. 

17 Calc,, 67 <A folEwed. The atatemmta having 
beta recorded by a Magutrate mt beiug a p(h««* 
ofllccr. la the courae of an iavcitigatkn nader 
Ctb XIV cf the Code, the provuleaia of a. 1&4 miut 
be bbaerved. The alaUmitila cuitauipUtnl by that 
acetlua ilmutd be record*'d ut the mantieT prtacriWd 
for TTcerdIng evidence, and c.nlcdoca muet W 
recorded in the manner {mtiAd by a 39 k be. 333 
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CONFESSION— confi’aMi. 

*. CONVESSIOK3 TO MAGISTEATE-<o»<««««l. 
in\cttu:alioa b; tUe police. Ko Engliib nemona. 
ilum of tbe nature r^erred to ia (• 3&t was made b; 


and tbe qnrttioa* and enewen were not taVea denan. 
At tbetr^ before tbe ScMiuna Ju^ tetlicoi^ca. 
bloni were put ia CTtdcnce and no e> idcnce waa given 
under tbe pro>Uioni of a G33 of tbe Criminal FrocC' 
dure Code that tbe accuacd dulj' made tbe itatemente 
recorded. Tbe accnicd wan conricted mainly on tbe 
ttrcngtboftbccoufeuiona. Ueld upon the autbonty 
of thcdcciilonui Ttt*ilai/a T. Tie Q«eea> /. X. 
8Calr,S18 noftt that ai the accutM uaa not prc« 
judiccd by the qucitione and antwcri not bong 
recorded, it waa unnccewaiy fur the iudge to tabe 
evidence under a. 533. and that the conv-ktion baaed 
on the confcaaiona muat be upheld. Ftaoo Mahto 
V. QuiBi(*£muaa . I. li.n<,14 Cnla, 53d 

63. 7 — Sfatomant recorded by a 

ZlasiatmtO— CriniMf Proetdan Cod*, ISS2, 
»• i6i~Et{dtnc»~~JiLdMal froettdtng—Oinng 
JdUt en'deaca— Peaol Corf* (Act XW of JSGOj. 
«*. 191 and 299.—A atatement taVea by a third<elaM 
blagiatrate under a ICt of tbe Code of Criminal FiO' 
eedure (Act X of 1SS3)> cuch bfagiatrato not baviog 
authority to carry oa the preliminary io^utry in 


CONFESSION— confiieerf. 

*. COXPESSIOXS TO MAGl3TltATB-con/..«rf. 
ertdenee under a 60 of the Evidence Art. tbe Magia* 
tiate aat calliHl ai a witncu and depoaed to tbe abuv e 
facta with Kfcmico to the language in which tbe 
orefcaaion wae tales and the mode in nhuh it waa 
recorded. I[t(d, on a rcfcrcuee to a Full Ibnch. aa 
to vrhetberthe eonfcialon waiinadmiuible inctidcnco 


provuiona of a 2C of the Evidence Act. — 

Tbe proeiuona of a IGl. aa read «-ith a SCI, wuubl 
nut be ocitnpbtd with, where anavera made by an 
accuted to a Magiatrate in one language are taken 
down in anutber. .^caa It cunlj be abuwii that it waa 
impracticable to bare taken down the anawera in the 


iS82) to bold aa inmligatiuo into a raae of mnnlir. 
and recorded tbe atatrsienta of tbo accuacd perana. 


LL la. B.. U Som., 703 
S*e QCBSB'Euiiazsa t. Kon( 

CL la. S3 AIL. 115 
‘and Qcikb-Emsuss r. ALaaa Eosb 

CL la B. 10 AEod.. 431 
64 . — Defect in confoealoa— Cri« 


Kngliab. and tbo Magiatrato qneatiuned him in Eag. 
liab. and waa aniwcrcd acmvtimn in Enpliab and 
•■inititnct in BcngalL IVbcncvrr tbe antwera were 
given in Hngluh..tbcy were lo Ulcn downt when 


and atalcmnita of accuied pcnuiu mt recorded in 
acccrdascc with tbo retjuirtmenta of aa. ICt and 38-t 
of tha Code might be proved aa admuaiuna by the 
accuacd. and tbe wbolu'me proviaiotii cUbonUIy 
laid down in thee two lectiuna practically reduced to 
a nullity. Nor ran a G33 of the Code be conatruid 
to faeonr that vUw. Undtr tbatacctios.wbcn aOA* 
frauoB or other atAtemcat of an accuacd penuo ia 
duly made in accordance with tbo i>n>vuiuni of Uw> 
but in the recording of it tboae l>roTuIuni bare nU 
been fully complied with, oral evidmee ia adin.Mille 
to prove that the euifcaaica or other atatemrut waa 
: dogr made. The defect wbicb the aettloa la inUndrd 
I to cure U not cne of aubatanec. bat of f..nu only. 

I Qaeea-Fnprei* t. tVraa, I. L, 9 2Sad„ 221, 
aM.faa Narayea Eai r. I. A, 

t7 Caicn b'lA foUuwrd. Tbo at^moita bavlsg 
been rceerJed by a MagiatraU net Ulsg a piUce. 
officer, la the courae of an (nTratIgaU.A unAr 
Ch. XrV e>t tbe Code, the ].iUTiiki&a of a. 1&4 mnat 
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DIGEST OP CASES. 


( 153(3 3 


CONPESSIOjlSr— 

4. CONFESSIONS TO MAGISTRATE— 

V. Qveeii-TSmpress, I. L. It,, 17 Calc,, 862, doubted. 
Laichahd V. (Juben-Empsess 

p.l,.E.,18Cale., 649 

58. Criminal Proce- 

dure Code (1882), s, Bdd—Secording statemcni of 
accused on examination before Magistrate, — Where 
an accused, a Manipuri. was csaniined before the 
Magistrate through an interpreter, who obtained his 
answers in Manipuri, and they were recorded in that 
language, and the interpreter ti-anslatcd them into 
Bengali, and they were recorded by the Magistrate in 
English, and the statement in English and that in 
Manipuri were found to differ, — Seld that the 
statement recorded in Manipuri must be taken to 
be the record in the case. Had the Manipnri state- 
ment not been made, the Magistrate by recording the 
statement in English would not have strictly complied 
with the spirit and intention of s. 364 of the Criminal 
Procedure Code, though the record in English might 
not necessarily have been inadmissible in evidence. 
Queen-Empeess r. Saqae Samba Sajao. 

P. L, B., 21 Calc,, 642 

59. — — — Criminal Pro- 

cedure Code (1882), s, 364, — The confession of an 
accused person made in Bengali, the language in. 
which the accused was examined, was recorded in 
English. The committing Magistrate, in his evideuce 
in Court, said that he could not write Bengali well, 
and that there was no Mohurrir with him at the 
time when the confessiou was recorded. Meld tho 
provisions of s. 364 of the Criminal Procedure Code 
had beou sufficiently complied with. Jai Naragaa 
Pai V. Queen-Empress, I. L, E„ 17 Calc,, 862, 
distinguished. Queek-Empeess r, Bazai Mia 

[1. L. B., 22 Calc., 817 

50. — Confession to Presidency 

Magistrate — Statement of prisoner made before 
inquirg — Statement of prisoner made in the course 
of or after inquiry — Criminal Procedure Code 
(1882), ss. 164, 364 and 533 — Examination of ac- 
cused persons. — The sections comprised in Chap. XIV 
of the Criminal Procedure Code (Act X of 1882) (ex- 
cept s. 155;, do not apply to the Police in the Presi- 
dency towns, and consequently a statement or confes- 
sion made to a Presidency Magistrate does not come 
within s. 164, and the procedure prescribed iu regard 
to the recording of statements or confessions by that 
section, and (by reference) s. 364, docs not apply to 
statements and confessions recorded by a Presidency 
Magistrate before the commencement of the trial. But 
such statement or confession, though not taken under 
8. 164, is .admissible in evidence aga'mst the prisoner. 
Queen-Empress v._ Nilmadhub, I. L. E., 15 Calc., 
565, followed on this point. During an inquiry before 
a Presidency Magistrate after the evidence for the 
prosecution was taken, tho Magistrate examined the 
accused under ss. 209 and 312 of the Criminal Pro- 
cedure Code. Tho accused was examined in Marathi, 
but the questious and answers avere recorded in 
English. The Magistrate deposed at the trial that 
it was tho invariable practice in his Coatrt to take 
down depositious in English, and that ho could not 
himself have accui’ately recorded tho prisoncris statc- 


C03!J-PESSI03Sr~co»;t««e(f. 

4. CONFESSIONS TO MAGISTEATE— cejRjwKedT. 
menb in Marathi. He also deposed that the state- 
ment was correctly recorded in English, and that 
each question and answer whcaa recorded was inter- 
preted to the accused in Marathi, and that the 
accused then made his mark at the end of the recorded 
statement. He further stated that there were at 
hand native subordinate officials of his Court who 
could have recorded the statement in Marathr, but 
that ho himself had not sufficient knowledge of 
Marathi as to be able to read what was wiitteu by 
such a subordinate, or to satisfactorily check or test 
tho correctnesa with which it represented the state- 
ment made by the accused. Meld that, assuming 
that it was practicable to record the statement ia 
Marathi and that consequently it was in'cgular with 
reference to s. 364 of the Code to record it iu English, 
the statement was nevertheless admissible in evidence 
under a. 533, the irregularity not having injured . 
the accused as to his defence on the merits. Pai 
Marayan Sai v. Queen-Empress, X. L. E„ 17 
Calc., 862, dissented from. Quees-Bmpeess 
Viseam Babaji _. . I. L. B., 21 Bom., 495 

61. Confession not signed bsr 

the accused — Admissililiiy of such confession — 
Parol evidence admissible to prove the terms of the 
confession. — S. 633 of the Code of Criminal Proce- 
dure (Act X of 1882) is intended to apply to all 
cases in which tlie directions of the law have not been 
fully complied with. It applies to omissions to 
comply with the law as well as to infractions of tho' 
law. Queen-Empress v. Visram JBabaJi, I. L. E,, 
21 Bom., 195, followed. Jai Marayan Eai v, 
Queen-Empress, I. L, E., 17 Calc., 882, dissented 
from. The accused was charged with murder, 

the trial a confessiem made by him before the com- 
mitting Magistrate was tendered in evidence against 
him. The Sessions .Trxdge rejected the confession as- 
inadmissible, as it did not bear the mark or signature 
of the accused, and, as there was no other i-eliablo 
evidence to bring home the charge to the accused, he- 
was acquitted. Me Id, reversing the order of acquittal, 
that though the record of the confession was ad- 
missible, parol evidence could he given of the terms- 
of the confession, and those terms, when proved, 
might be admitted and used as evidence against the 
accused under s. 533 of the Code of Criminal Proce- 
dure (Act X of 1882).' Tho accused was, therefore, 
ordei-cd to be re-tried. Queen Emebess v. ItAanir 

P. li. B., 23 Bom., 221 . 

62. Evidence, Admissibility of 

confession in — Question and answer - Memoran- 
dum in English by Magistrate — Criminal Proce- 
dure Code ( Act X. of 1882), ss. 164, 304 and 533 . — 
It is not necessary that the English memorandum 
referred to in para. 3 of s. 364 of tho Criminal Pro- 
cedtxre Code should be made iu respect of confessions 
recorded under s. 164, as the manner in which such 
a confessiou is to be recorded under the provisions of 
that section is fully set out in the ffi-st two paras, 
of 3. 364. A coixfessiou of an accused person was 
recorded before a Deputy Magistrate by one of his 
clerks, under the provisions of s. 16l of tho Cri- 

I miual Procedure Code, while the case was uudci- 
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DlOESt OP CASE3. 
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CONFESaiON—co-ii-Bf^* 

COXPESSIOXS TO ifAGI&TI{ATE-*o»ft'«««?. 


tivnt ^ere pat Sa crlilroce atid no cvltlcnce «m kitcd 
under tlie provuloni of ■. 633 of tlic CriuuDAl l‘roc«* 
dare C^et^t the occu*^ dal; nude the eUlmenU 
rrconlid. Tbn ftccai^ « u csoni iet«d m^t; ob the 
slrci'gtltof the coufiwiuat. IltU apuatheouUioritj 
of Utedcciiiouin Tifa ilaga r. The Q««ih /• £• fft 
8 Calc, 618 *«(«, tlut u Uie ecenw vm not pre* 
judlci-d bv the quutioni t&d mnjrrcn not bung 
rccotdi-d. it iru ntmcecwu; for the Judge to Uke 
erldrneo under •> 633, ind tuet tlio couriclion boied 
on tUo oonfritione luuft be npbdd. Pikoo Mioto 
r. Qcxxx-^riLEU . L Iv B., 14 Calc^ &30 


cedure (Act X of 16S2). each Migiitnte not 


CLl«.B^UB< 3 m ..703 

AVe QnzX'Eursijj e. KJttu 

CLB.XL, 23 A 1 L. 11 G 

'tnd QatKK'Eursfss r. Auqh Koki 

[XJUIL.lSUnd^ 4 ai 


' CkIruUn, o eUUtocnt confeeuog Ibat he hid mur* 
dirid bit fetluT. Tlie ereuted «[O(0 end uodtritood 
KngUibt end the Beglttrete qucUloccd bun in Eng* 
r>tb, end wet ennrircd trudiare in Engli^ end 
•imiUmrt in Ucngelb WhrncTcr Ike entwtre «cte 

e ren in Englub,.tLr; were m Ulrn downt when 
U<updt. ibc; um written dawn in Eogtith 


ilegUtreto puriurted to beva ecled under ta. ICI uid 
304 of the Cnniinel Proredara C<dc. At tba trial, 
tulioincstl; to the edmiuioa cf Uie coufiatKQ in 


COITFESSION—coefiaeei. 

4. COXFEiiSIOys TO ifAOISTJ{ATB-<-e«/«»«-./. 


onnfcuion wea tolcQ end the mode in which it wea 
reconled. Jlilii, on e rrfcmicc to e Puli llcucb. m 
to whether tbo confitucm wetinednutaihie inoidcoco 


‘fba piurUiona of e 


ICi, ea read with e SCt, would 


es. — BxomiiutloQefacetuodpor- 


Jletj that tbo ateUanesU wen nghti; rejpcted aa 
tnadnilaNble. The rule* laid down in a. 21 of tlio 
Kttdroca Alt, muat bo UVeu labjcct to the apocui 
proYuiuea relating to confiaiiona end itetunenta of 
eccuacd peraona enacted in la. 24, 25, end 20 of the 
Eridcnre Act, end ae l&t end 3&t of the C^e of 
CriaunaJ irroccdurc. Were it otherwUc, coufruiuna 
end atetemrata of eccnacd peraoua not ricordcd- in 
ecctrdence with the rcqnirvmmta of h. 104 end SC-l 
«f Ilia Codo blight 1m proTod ea aduiuloni bjr tha 
eccuKd, end the wboliemc pmeUiuoa eUlioratel; 
laid down in thiae two accibna prectirelly reduced to 
e Dullit;. Kor con a. 533 of the Qode m conatrued 
Ufarour that Tiiw. Under that acetinn, when eoui* 
feaalon or other atetement of an eccnacd pcnou ia 
dutj made in ecoordance with tho protituiai of lew. 
but in the recording of it Iboae ^Tiaioua bare not 
been fall; complied with, oral CTiJiuce U edmiuible 
to prove that the confcaainn or other lUtemeDt wei 
dttl; made. The defect which Ibe acclion la intended 
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DIGEST OF CASES. 


( l&C ) 


6. COSFESSIOSS TO POLICE OFPICEES 

—eeBtinked. 

proTcd fti against a pcnoa accoictl ot any tJtaKt, 
appUra to ocry police officer an<l ia to be 
rcatrictcd to officers of the regular police face. 
QcKUi'Eurues t. Ssleucsi)» Sueir 

[L li. R. aa Cale., 600 

oaw.N^ooo 



by naioQ ot tlio lufonnatloa. aoJ liow taucb of the 
Infonnatlaa ass tbc immeUiate cauio of tlie fact 
diicoTcrcdt and u such a rcUraot tact?" 
Qcsss^EitraEsa t, Couuu Sum 

[LI* a, la Mad., 163 
73. - Confosaion mado toa poUco 

oiUcer by accused while In poUco custody— 
iViVeace Act (I cj 1S72), *t. 25 anJ 2(>.— A 
sUtement made tg a pAlce officer by aa accused 
ptsoa vrliUe lu tbs cust^y of llio police, if it is an 
admlsiiun of a cHminatum circumstaucc, cannot 
bsnsed inCTidence under u.CSaodSOot lboKvid«nco 
Act (I of 1S72). QcESS'KurcEja c. JaTcciuuii 
[L 10 Bom., 303 
7d. — iW«cw cittMjr— 

Jatlor •a « 27attr« SlaU—KdJtnec Act ( I 
I. 2C.—1]ns custody ot tbs Viiinr of a jail hi a 


C0ireESSI01f-««/.-ai<ci. 

6. COKPEsSlOXa TO POLICE OFFlCEUa 

— <ca/>asci. 


' .. a 1 • . 1 • by 

'S I ■ • tm^tr 

OkOiC,!. X. 1 Calc^M, and Qwcn'X'Mpmr r. 
Biine, T. L. Jt., 17 Bonk, 4'i5, •lUUnguisbcd. 
OesU'Escrusss «. Eurcf BtuiAut Usr 

ISGW.N.,71 

77. Chotehtdar— 

PoLVs Act (V i^iSvlJ — BcoyeZ UrQulaiiott XX 
ISn—Vtllagc CAo»cl«ierr Act AaenJatiit Act 
(BfQal Act I o/ iS32J.—6et^ll$-~\ cbowViAxr, 
alilwugli be is not a iH>lieo officer nuilrr Act V of 
ISGl, is a policu offictr under lUvgal UciCuUHxt 
XX of 1817 and licngal Act X of IbOA and 
& coufcsiiuu made to Idm is inadiuissiblia Qaicn- 
R,aprttt r. Bepim JJeUnri/ Dci/f 2 C. It'. X., 71 , 
disschted fnm. Eiixucss r. Ixnua Cuevseu Pan 

laGWiN^oa? 

Stc Euui c. Kuev CuowemsB 

[I.I,.B„a7CaI(j^ 300 
4GW.If.,86» 


in irbkb it uaa bcU iliat a cliovrVidar uas nnt a 
lolico officer uitbiii tlio taws of u 69 of tlio Cri- 
uioal Procedure Code, IbOS. 




II I • 


siati'wrut led to llio discorcry of tonio Uwea of the 



sn (ffcuc<t s. to of tbs >.ildiiico Act (1 of 1S72) 
docs not oiclnds sueb a jaiUr from gising cfideuco 
of ubat tbs accusL-d told lum wUle in jsiL 
Qctu-Eurssss c. Tana 

[L Za B., 20 Bom.. 705 


s. 2d of tbs KiiAncc Art. OttS'c.Kiirnssa r. 

NaaiAKau . . 1. 1,. B., 23 Bom., 236 

70. ConfoaaioR of an accused 

whltointho custody of & chowkldar— X'n* 
d,s..s Aft (I of iSrjJ, *1. 25. 2i!-CWI,dar. 
vidAyr u rj^tr.—A, Tillage clionlddar U 


that tbc cUild waa burn Uicr. JJtlJ ll.al lbs nu« 
fission befuTS tbe d(sgi»tratc •rss imleranC, and 
that tbo Court wsa uO. prtpuvd to say that lbs c»n> 
frttion nsdo Kfors tbo Ckuk ns Judge uas uado 
after tba impnsuun caused by tbs proudso of tbo 
^llce cunstaUe bad Ixoi fully rtnaivid, and tbal, 
looking at tbs fart that a preanito cf safity Lad Wen 
nude, tbo ccofissioi) was. cieu if aniptcd. of a 
limited cbanscUri that tbire was n Ibing to sbow 
that tbc rbild was Isuu aliic, and rotusdiring Ibat, if 
tbo cLtld was Wru iLaJ. tbs areuMd wl^U, under 
fiwrot capaurs and dl.graee, Lais wUIanI to c>ui. 
cial tbo Ualy, lbs acras<d uu»t l« aoiaiU.Al of 
Dunbr. QcEix s. Lrcuoo . . G Is. MT., Gd 

70. ' Stittemcat to i>oUco ofilcer 

also a Mas^strato— X'nJcars Ad, JS, sV, sad 
3 u 2 
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DIQKST 0? CASKS. 


{ ) 


CONPBSSION— 

D. CONFESSIONS TO POI.ICE 0FFICEU3 

--eoniinueJ. 

thCTcfnri*, % conf<»»ion nude to ft VilUge Uft^sUtnte 
Ir not Luiulmuublo in o^^d(^ce bjr rneun of ft. 25 
of tlia Evidence Ait. Qciis-EniBsti r. SftitA 
l»iPX .... LIi.It,7Mad..2OT 

87. — lacrlmicatlQgBtntemcntby 

prisonor to pollco oiEcer — A'rW<»r« »/ pohea 
conifailt'—A. policcDUai on being croftr^cftOtinol, 
itfttol tliat. xrhen be nmttcd the pmoucr, tbe pruontr 
said to Itim, “ Some Chinamen at tk* ttm* ^ /i« 
occurrtnea (ftinC out with haUheU.'* On re-damin*. 
lion the policeman ft) far altered the vorda itated to 
liftve bem uied bj (he pruoncr attonbatitateforthe 


cjTcu. QcBSB.EUrBESS «• 

^ [t L. a.. 10 Cftie.. losa 

- Coofesftioa made to poUco 


officer. AdmleelbUltp of, for otbor purpoeee 


CONF£SSIOir-«eiU>«i<c<f. 

B. CONFESSIONS TO POLICE OPFICEP.S 
—tonhautd, 

polkowhichlfdto thediKovcrycftheaUlcn property 
Thu Infonnation wai to the lilict that the acenud 
had fttolcn ft cow ftnd calf, and ft-ld them to a 
particular pernan at a particular place. Jltld hy 
tbe Full Uench ^inuooi), J., diucntinp) that 
a. 27 of the Evldettcc Act U a proTln not only 
to ft. 20, but alto to ft. 25$ and that, tbcreforc. 
to much of the infonnattun dren by the accuaed 
to the jailice olficcr, wbftbcr auiountiug to » 
coufciiiun or not. at related diitluctly to the facU 
thmby ditcoTcrtd, might he proved. Envrttt r. 
Huarfala, ITetkly Xolth MU, 1SS2, p. S25. 
diucuted from. Per hUoioOD, J; that a 27 of 
the Evidence Act U net a proviae to t. 2S, bnt 
only to a 2C. and that, IhcreL’re, the alate* 
maU in qncttion were trhclly badmUaiblc m 
evidence;. Emprtit r. Paaetan, /• Z. S., 4 MU, 
103, rrfcTTCd to hy btatloUT, OTjf. CJ., and 
UanuooD. J. Per SmxanT. OlTj. CmT* that 
where a alatemcLt U being detailed by a cooatahle aa 
haviBff Vtfn Tnidf* he gn ’•» 


O/Tg. CmT., w to the Toodc in which the Uatlmciuy of 
witaieace ebonldbe rvcorded in caui whu« two per* 
aosf ere being tried. Oba<T\atiune by Stuiour, 
Ofi'd. CJ., and Drrnotr, npon the nature it 
eoafculoni by acesaed peraona in India tnd Uio eir* 
cumataocci lo which inch omfcuiiioe arc made. 
EurSJtsi r. Disc Lit. . L L. IZ. 0 AIL, 609 


enquiry held hy the hlagiAratc andcr a 523 of 
(bo Cnniiual Procedure Code (X of 16S2J. Tbe Uigh 
Cuuit declined to Interfere with an eirdcr, made by a 
Tdagiatratc under a 623 of tbe Criminal Procedure 
Clide, fur the Alinry of ptnicrty, where (he 
Megiitratc made cucb order upja the mere evidence 
of a oonfmiun of the aeeuacd to the pidiee that tbe 
proiHTiy waf itolcn from the adjudged owner. 
QuuS'EatTUM r. TSinuoTay Maioacuaso 

' ^ I* ZL, 9 Bom., 291 


8L Cotftinet Mode 

(Cti/cvacutXody e/peii'ce— £ctd«Bee Jet, «(.2d.27. 
—No judicial i.fiiccr dealing with the pTovuioiu of 
a 27 of Act I of 2S72 ahould alluw ooe word 
mvro to he depoicd to by a polico ciSetr ditailing 
a atatenent made to him hy an accnaed, in cenae* 
quence of which ho diaoormd a fact, than la 



80 . ■ — I- Xufonnntloa at to otTenco 
Chnrg&d— Pridrecft Af/, ti. 2^, 37~-Con/iigttt>me 
of penott etureed— Xft/orpao/ie* «< ft 
When a tact la dj^rcred in oonaojacnce of ufonna* 


that a {lartiCDlar fact haa been dUcorcred Luni tho 
intcirnutiun of A P, and thia will let In, under 
a 27, Evidence Act, to much of tho Infuistalloa 
aa rcUUa dulinctly to the lntonnaSi.<n thcrvui dio* 
civcrcd. QcuK r. Hiv Curax Cqcbo 

5a%‘w.ii.,cr.,5ia 

00. ~ — - ■- £r»de«e« Act, 

tt, 41, 36, 37.— B and R, acenaod of iffenci* nuJer 
a 4U of the Penal Code, gave bformatiju to the 


„.,t a— -d ~ -.aaa.v.u.»...g vue 

fac(c,r facto of which he gireuevSdeuce. Empretto/ 
/«di4 T.PaaclBW, LL.B..4 A!/., JOS. Qgeet.Em- 
prtti r. Balt ZoL 7. Z. £•. $ A/U, 500, ducuaMd 
and commented on. Thoa. when a p'Jtce cififtr 
depevoi that an accuaed had UU him that he hvi 
robbed A* of Ul$. whereof ho had ajicut itS and 
had get RiO. and that ha had made orrr the Rh) to 
hhn.~Zr«U that the atatement that be rubbed Jl 
of iftS waa not neecaoaniy preliminary to (he aor* 
reader of tbe Rti), and waomadsUaiblo la eildcacA 
agftiaat him. IVbca alaa a police icBctr ihpW 
to the fact that (bo aceuaed, who waa charged wtUi 
murder, had alatcd U him thU he and K b.^ vt-lfU 
oume hiJiw fn'm C. and upvia aueh aUlvment !.e had 
acat fur C and recorded Ida laLrmation. and when it 
•ppoand that C bad UreaJy iaLnsid the j^lure < f 
the fact if the ibcfl, th-iUgh the witneao waa 
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5. COHEESSl _^^g^^iinued. ,fession—^^‘ 

1, Comm^^'^f’nfJbase certified ^ tate- 

S'S.®' '' T.£SS?»<(. 

n“SsS« ”s‘M!i c»A ‘“i 


CASlsa- 

COWESSIOf '-t'ptxO*^ 

5. COSfESSIO® Si..rf. ^ 

u of ^-T T "^B.. 3 

vavicd t^o lew J.B JISA. .T- * poUce 

EiO?BES8 «. Et A amission, nv^e gg___ 

officer “e PEBSHi^ Q ,. I c. I<< 

paBsa ■»• Tt 6 Calo., 530 . -gndering 

p- Circumstances 24- 

r£ 

rfof I ■ 


8,i£S°% >• /.,“sl’'“/£“rr“& “ ‘“g; 

qoee»^-^II., 1 Calc., 207 . 

^ rt-PfiCOl 


»j.i“ri8». “rr: 

“v tto 

bo proved ®S^“Sw adnxitted ^^emaisiBg evr- 

voversed tfie con ^ ^ * da 

luug to oru . i* "* ^K, */ 


oidence Act, 

'x%,B 'dsS'S'S 


uv» 

^IgM ^‘^"-convietton an^ -r" Eusm 

oTtfio mnxdc. 

poEce om accused ^ saying ■ 

S3. 25> 26> Ece officer u ^Hxitted tfi 
gave to ®Sf^.bicfiir®J'f.^“vu down 
weapon witfi '» bad tfixo^ ^ .^v^, 

HO also of *® ®^fbUeoomP 

autlets at tfie^ £oE®'^'”f Seto tfie & 
tfiem ®nt- ^0 tfie pin®® J ^ ^bo aufil®i 
police aud P®?"!'®; conf essi®'*®' “ 

f!ct“vas discover 

that ®ncfi ^ berefiy no X-gryations ou tfi 
police office’^’ "“vnatP- Jleg. \ 

Lt fie P«^®^ P®ii®® °^ l v. Sama i 

iavestigatml Evidence A . 

Huder B. 25 gtoaPoE®®®.®“«ovided fiy t 
coufeBSion n«^® £ai as « F®.^^ g^cer fi® . .- 

son IS a 5 Mi^A -yiEnge 

S,T M.sl*'»« “ 



v.: 
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CONTBSBIOIT— fonlIriBf.?. 

C. COKFESSIONS TO POLICE OFFICERS 
-^oiUixueJ^ 

IbcTcforp, a confculon to a Village Mi«;iftnilo 
U not uiodmUiiblo in e%idcDC< l)y rcaaon c( t. 2S 
of Ibe ETiilcnco Act. QcsES.EvTBtis r. SAtci 
I’Ari .... I.Ii.Il.,7Mai,2S7 

B7. — lji.crIniin&tVng«iatementV)y 

priBOQor to police oQlcer~£{t<f«M« of potie* 
coinMle-—A. puUccmao. on being croM-cumined, 
stated Uiati vben be arretted UiO Prisoner, tbe priaoticr 


wor^ at lAi t><a« of tAt oecurrtHct tbe words at tAo 
limt, and on bang atbod if tbo prisoiuir bad eiplaincd 
“wbat tisie," antncrcd. **be laid at the time I 
struck tbe dcccaicd.'* Connsel fur tbe prisoner inter* 
]«'Scd and objected to tbo cvidutec. Tbe Standing 


[I. Is XL. 10 Cole.. lOaa 



(^uit deemed to ^t^cre ’Atb an order, m^o by » 
blagUtrate nndcr a &S3 of tbe Criminal Proredore 
Ci«le. f«r the dilirery of propcrtyi where tbo 
biagistrato mads such order niton the mere cfidcuco 
of a confcMton eif tbe accused to tbe police that tbe 
pru}>erty was stolen from the adjudged owner. 
QOUB-EHTBESa c. TuBnoTsx blAiciscusyD 

' p. I*. B.. 9 Bom., 131 


SB . — ■ " - Informstloa m to oiTeoco 
cLaxgod— ^riyVaes ^ef, it- S7—Conf*trioat 
of ptrtoM etSf^ed— at to o^caer,— 
When a fact Is diswrcreu in consc^ucaco of utfoma* 


COHrESSlOK-ooniJsneJ. 

6. CON'FEsSlOXS TO POLICE OFFICERS 
— ecshnsed. 

pcdkewbichledtotbodlscoTcryof tbe sulcn property 
This inforrnation was to tbe ellect tbst the acouKd 
had stolen a cow and calf, and a^id tbern to a 
partirular person at a particular place. Ifttd by 
(be Foil Ecneb (UanuooD, dutcnling) that 
e. 27 of tbs Erideneo Act Is a proria} nut only 
to s. 20, but also to a 25 t and that, therefore, 
so mneb of the infurmatioia given by tbe accnseit 
to tbs Polios oiScer, whether amounting to a 
confcssiua or not, as nlslcd distinctly to tbo facts 
tbenby discoverod, might bo proved. A'uiprrst v. 
Kuaepalat JFetllg 2f«Ui, iS$2, ji. 22S, 

Assented from. Per Minwoos, J., that a 27 of 
tbe Kiidencs Act is not a proviso to a 25, bat 
only to a 20, and that, tbertfore, tbo state* 
meats in question were wholly Inadmlaiblc in 
ssjdesca Jxmpwt r, i’wsrlscs, I. L. H-, d Ml., 
ti/3, referred to by StbaIOUT, Ofy. CJ„ and 
MaajtooD. J. Per SriLUonT, C,J„ that 

where a lUtcmcnt is being detailed by a eovslabls as 
havitiT hern mv'ln Vv sn "."ii*" "•« 


I s ^ a...-s 

0(rp. CJ,, as to the medo in which tbe UstUBOOy c( 
aitnesscs should be recorded in eases where two per* 
sons are beiog tried. Obsenationi by Snuour. 
Offp. C.J., aod DtrrubtT, J., dmd the oataro cf 
ccoiteaslons by accused persons in India, and tbs sir* 
enastasccs u which lUcU coufeutons are mado. 
Butbebs r. Rabo Lab , L IL, 0 AIL, COD 

9L Coi^sston marfs 

•cAt/siwevstod'y of poUtt^EetJeoco Ml,ie.S3,Sff. 
— ~Ko judicial ethcer dealing with the proiUions of 
a 27 uf Act I of 1873 should alluw one word 
more to bo deposed to by a pulico officer detailing 
a slatcmcot made to him by au accused, in consc* 
quince of which bo iLscovind a fact, than is 
absolnlily necessary to sbr.w bow the fact that was 
discovered is Connected with Iho accused so M in itself 
to bo a relevant fact against him. B Z7 was net 
intended to let in a cc&fesslon geberalty, but inly 
such parUcuUr ivsit ot it as set the pirsm to wb<m 
it was made in motim, and led to bis ascertaining tbo 
factor facta of which bcgivescsidctice. Empreie of 
Thdia V. i’aaeXsMv I. L, R„ i. .Ilia lOS, Qsers'J^as* 
preet V. Bab* Lai, I, L, R., 6 All., 500, ducuss<d 
and oummenud oq. Thus, when a plieo oificir 
deposed that an accused b^ Lid him that be bad 


c<ivcrc^ Qcct:( f. Rau Cncuii Cnr5a 

C21 TV. XL, Cr., 30 

GO. — ■ — '■■■■.■ ^riVvwce Aef, 

$1, iS, 26, 27.— B and a, accused of effeoecs under 
s. 411 of the Penal Code, gate lufoimatiiu to the 


tie fact ti the theft, th'^ogU the 


..M we of 

witness was net 
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CONI’ESSIOIT — continued. 

5. CONFESSIONS TO POLICE OPPICEES 
— continued. 

167 — Admissilility in evidence of confession — De- 
jtuty Commissioner of Police in Calcutta — Letters 
Patents 1865> cl. 26 Case certtjied htf Advocate 
General. — The prisoner, on his arrest, made a state- 
ment in the nature of a confession which was re- 
duced into writing by one pf the inspectors in whose 
custody the prisoner was, and subsequently signed 
and acknowledged by the prisoner in the presence of 
the Deputy Commissioner of Police at the police 
office, the Deputy Commissioner receiving and attest- 
ing the statement in his capacity as Magistrate 
and Justice of the Peace. At the trial of the pi-isoner 
at the Criminal Sessions of the Higli Court, this 
statement was tendered in evidence against him, and 
admitted by the J udge, who overruled an objection 
on behalf of the prisoner that, under s. 25 of 
the Evidence Act, it was inadmissible. On a case 
certified by the Advocate General under cl. 26 of 
the Letters Patent, — LCeld that the confession was, 
under s. 25 of the Evidence Act, not admissible 
in' evidence. Per Gaeth, C.J. — S, 26 of the 
lEvidence Act is not to be read as qualifying the 
plain meaning of s. 25. In construing s. 25 the 
term “police officer” is not to be read in a techni- 
cal sense, but in its more comprehensive and popular 
meaning. Per Gaeth, C.J. (Pontieex, J., doubt- 
ing). — The Court which under that section is to 
decide upon the sufficiency of the evid^ce to support 
the conviction is, in a case coming before the Court 
and under s. 26 of the Letters Patent, the Court 
of review, not the Court below. Such decision is to 
be come to on being informed by the Judge’s notes 
and, if necessary, by the Judge himself, of the 
evidence adduced at the trial. Per Curiam. — Apart 
from s. 167, the Court has power, in a case under 
cl. 26 of the Letters Patent, to review the whole case 
on the merits, and affirm or quash the conviction. 
Queen a. Htjeeiboib CnuNnEB Ghosb 

[I, L. B., 1 Calc,, 207 : 25 W. B„ Cr„ 30 

80. Confession to police officer 

by one of accused persons tried jointly — j 
Pvidence Act, 1872, ss. 25' and 167 — Admissibility 
in evidence of confession — Sigh'. Court’s Criminal ' 
Procedure Act (X of 1875), ss.23 and 101 — Letters 
Patent, 1865, cl: 25 — Power of the Sigh Court on 
a point o) laic reser ved to consider the merits of the 
case. — S. 25 of the Evidence Act (I of 1872) 
does not preclude one accused person from proving a 
confession made to a police officer by another accused 
licrson tried jointly with him. Such a confession is 
not to be received or treated as evidence against the 
person making it, but simply as evidence on behalf 
of the other. The High Court, on a point of law 
as to the admissibility of rejected evidence, reserved 
under cl. 25 of the Letters Patent, 1865, and 
s. 101 of the High Court’s Criminal Procedure 
Act (X of 1875), has power to review the whole case 
and determine whether the admission of the rejected 
evidence W'ould have affected the result of the trial } 
and a conviction should not bo reserved unless the 
admission of the rejected evidence . ought to have 


COINE’ESSIOIT — co7itinued. 

5. CONFESSIONS TO POLICE OFFICEES' 
— eontitiued. 

. varied the result of the trial (Evidence Act, s. 167). 
EuPBESS V. PiTAMBBB JiNA .L L. B,, 2 Bom., 01 

81. Admission made to police 

officer before arveat—JEvidence Act, ss. 25, 26.— 
An admission made by an accused person to a' police 
officer before arrest is admissible in evidence, Eii- 
PBESS V. DABEE PebSHAI) 

[I. L. B„ 0 Calc,, 630: 7 C. L. E., 641 

82. Circumstances rendering 

confession admissible— Aiaitfejme Act, ss. 21- 
56.— The circumstances which will render a confes- . 
sion objected to under ss. 24-26 of the Evidence 
Act (I of 1872) admissible in evidence discussed. 
Ejepebss V. Eama Bibaba . I. L. E., 3 Bom., 12 

83. Self-exculpatory statement 

to police officer in police custody — Pe-trial. 
— A statement made to a police officer by an accused 
person while in the custody of the police, although 
intended to be made in self-exculpation and not as a 
confession, may be nevertheless an admission of a 

I criminating circumstance, and, if so, under ss. 25 - 
I and 26 of the Evidence Act I of 1872, it canu6t 
bo proved against the accused. After excluding 
evidence improperly admitted and put before the 
jury, the High Court found that the remaining evi- 
dence was not of such a character that a conviction 
might reasonably be based upon it. It accordingly 
reversed the conviction and sentence of the accused, 
declining to order his re-trial. Exbeess v. Pan- 
dhabinath . . I. L. B., 0 Bom., 34 

84. Statements of prisoner to 

police officer on being accused — Evidence Act, 
ss. 25, 26, 57. — P, accused of the murder of a girl, 
gave to a (police officer a knife, saying it was the 
weapon with which he had committed the murder. 
He also said that he had thrown down the girl’s 
anklets at the scene of the murder, and would point 
them out. On the following day he accompanied the 
police officer to the place where tho gul’s body 
had been found, and pointed out the anklets. Seld 
that such statements, being confessions, made to a 
police officer, whereby no fact was discovered, could 
not be proved against P, Observations on the use of 
confessions made to police officers. Eeg.'\. Jora 
Easji, 11 Pom., 242, and Empress v. Pama Birapa, 

I. L. P., 3 Bom., 12, referred to. Empeess v. 
Pahchasi . . • I. L. B., 4 AH., 198 

85. ' Statement to police officer 

investigating case — Evidence Act, ss. 25, 27 . — 
Under s. 25 of the Evidence Act, I of 1872, a 
confession made to a police officer is inadmissiblo in 
evidence except so far as is provided by s. 27. 

It is immaterial whether such police officer be the 
officer investigating the case— the fact that such per- 
son is a police officer invalidates a confession. In 
THB aiATTEB OP HiBAN MlVA . 1 C. L. E., 21 

86. Confession before ViUaga, 

Magistrate — Criminal Procedure Code, s. 164 — , 
Village Cess Act, s. 7 — Evidence ^ Act, s. 25. A 
Village Magistrate is not a police oflicer, and 
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CONPESBlON-ciMi/.BiitJ. 

C. CONFESSIONS TO POLICE OFFICERS 

tlin-cforc, ft ronlcftlon mado to ft VUI&gc Uftsutrate 
is not iuftduluiblo in e^i>kDee b; rcftton of s. 2S 
of tlio Etldcsco AtU QrzEif'EuTSESB r. SftUft 
Papi .... 1 L. B., 7 Mad., 2S7 


uid to lum, “Soma Cbiumcn as sa« tua* ij .«• 
oecurreitef umf out wiib bstcbits.'* On sfr^t>niin>. 
tion tlie policcOLftR so far ftUcrtd the words sUtcd to 
hftto bcoa uird hy tho pnsoncr ftslosubttiSatftior Iho 
words at tie tins of <As oervrrows tbo words at tie 
Utae, and on bcic^ ftslod if th« prisoDor had csplsinal 
'‘wlist timci’* aAii\cri;dt *'bo said at tbo tiino I 
struck the deceased." Caonsel for tbo piieaacr inter- 
yased and objected to tbo otidesce. Tlio SUoding 
Cbausel co&tcuded that be was entitled to clear op a 
matter wbicb bad been left in doabt by tbe creai* 
examination. ITttd tLat.tbe cTidemee could ac4 be 
eWen. Q0BB9;.EiirnS8a r. MatUEWs 

^ I. a. 10 Calc, 1023 


With regaiM to uio owuiIiu.k . . 

cnijuiry bcid by tbo MagUtralo under a 623 of 
the Criminal Ptocodure Code (X otlSS2). Tbelligb 
Court decllnod to Usterfere with an order, mode by a 
Magittrftte under $. 623 of tbo Criminal Procedure 
Cede, for tbe iViirrry of projicrty, wbow tbo 
Haglstrftto mado such order upon tbo mere evidence 
of ft confeailoB of tbe ftcrused to tbo |)0lire (bftt tbo 
prcipcrty waa stolen fioin tbo adjudged owner. 
iicuS’^XTUti t-.Ttaaorea ihsMteueyD 

' ^ I*, a, 0 Bom., 131 


80 . 

chargod— « « • 

of perross ■ ■ ■ ■ 

ttlica ft fart u disoorenu >u cwo... ~i s 

tlm received {ri.ta one of scvctal persmi charged 
with an cSaiee, and when otbers give like Infuiuta. 
tin. the fact should not be treated as discovered from 
tlie Infurmstli'n of them aU. It sbould be depesed 
that ft partienUr fact baa been dlseirvcrcd from the 
Suf<.rTnalii)n of U B, and tbis will Kt lo, nDdcr 
a. 27. Evidence Act, si tnueb of tbc lafonaaUem 
as relates disiioctly to tbe iafonastim (benm dis* 
covitoJ. Qoux r. Ram Cncftx Cnrzo 

taiw.a.cr„ 3 o 

80 . - .1 littdeme* Jft, 

li. 3S, 36, 27.— B and S, accused of e-Seuees ondcr 
s. 41t of tbc Peoal Code, gave iafonsaU^ to tbe 


CONTBSSION-eoftliNsed, 

C. CONFESSIONS TO POLICE OFFICERS 
—ccelinteJ. 

pbUeewbicblcdto tbe discovery rt tbe sVirn property 
Tbu information waa to tbo iCect that tbe accused 
bad stoics a cow and calf, and sold Uicm to u 
particular person at a particular place. Jltld by 
tbe Full Rcncb (llAnuoo]}, J, dusenUng) that 
a. 27 of tbe Evidence Act Is a proviu not only 
to t, 2^ bnt also to a 25 ; and that, tberefr.rr, 
•o sinrb of tbo tofonnatko given by tbo accused 
to tbe police elSccr, wbetber aaouDtio^ to a 
confession or not, as related distinctly to tbo facts 
tbouby dlsoircr^ might be prored, Sinpreet r. 
Kaarpala, TTselly XoUt, All., 1SS2. f. 22~, 
dissented frnm. i^rr 3fAiiuoO0, J., that s. 27 of 
the Evidenco Act is not a piuvlso to s. 25, but 
only to s. 26. and that, tbertfurr, tbo state* 
mrats in qncstuui were wbclly inadmissible in 
evidence. Bmprett r. Peeoirsm, /. Z. B., 4 Ml , 
198, rrfmed to by StoaiouT, O/Ty. CM, and 
Maquood, J. Per StSAianT, O^. C.J, that 
wbero a statement U being detailed by a cemsUble at 
baviog been made by an accused, ui cousi'qncnro 
of which ho discovered a certain fact i r ccrtaiu facts, 
tbo stnetest precision should bo enjoined on tho 
witness, so that Ibiro may bo no roem for mlsUko 
or mirandmUDdiug. DbKrTatioos by bi&Aiaar, 
O/Ty. CM., as to tbe mulo in wbicb tho tvstiaoiiy of 
uitnessrs should bo tvoerded in cases where two per* 
sons are being Irud. Obsmatums by SrsAlour, 
Offs. CMh end DrrnotT, J., u^ tho nature ct 
ocofiasioss by acrused perscas la Imha. and tho rlr> 
cumstaacci In which such crnfcssluDS are mado. 
Kiirsxss r. UAnt? Lib . X L. 0 AU., 600 

OJ. '■ " .... Cenfettien ntade 

soldo tscosrodyo/poliVr—Xrii/cacs Jfl.te. 25,37. 
—■iio jsehcUl otficor dealwg with (bo provisions of 
a. 27 of Art I of IS72 should allow ono vrord 
inoro to be deposed to by a polico ctliccr ditailuig 
a statement mado to him by an McuKd, la ceuse^ 
qucDCo of wbicb bo discuvcrevl a fart, tti«n is 
absolutely necessary to shuw bow the fact that was 
dismvmvl U conuetted with tbo accusetlsoasin itself 


the loct it tho 


theft, (biogli tbe Witness wu net 
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5. coHCl^twea'• _ . . 

statement the P^opeitS ^ 

that ho , ^.^jose statements ^.^gtoily of 

conteudea to “ t^io statements 

S'S?eom^H 

ttic crimOj and eve ^gje an. n a* verj 

a confession I* ^’aBce, and '’^.“f^fthe aeensed, as 

criminating fv,e evidence agam^t th property 

Lportantpart of thej^^^, come by the 

showing tba ^re, therefore, Lons made by a 
honestly, regard to'confes aeither of 


/-r • 7 ;;,sed^to, 

L--Statemeny|). s 28^1 

Eoidenoe abseiK^^ rfer^was tahen 

friend f femyo'^“2ar<Eeof wuidor gjfenco 
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C0NPESS10N-«.»/i»««J. 
fi. COKFESSIOKS TO POLICE OFFICERS 
—fCincluded. 


communiratioa to bcr fricod wUL rcfcxcnec to iho 
alleged oCcDce. At tlie trul it vos propoicd to aik 


LegTSa . . . I. Xh IL| so Bom, 105 

a COKPESSIOKS OF rniSOlTEBS TRIED 
JOIKTLY. 


conkidcratioa agaliut tlioic pruonert who pleaded net 
pidC}'. TL« proper coorge for tb« Judgo wai tUber 
to luro Koteaced tlie prisourr «Lo pleaded gaittjr, 
acid llica pat luia uido, nr to Lave waited to oco 
wliat tLe ciidcnco would diKloc. Hso. r. KAtv 
IVrzt ..... U Bom, IdO 
08. — — .tneadiMat ff 


liutlgition ot B, wo* put ia a« cvidruce agoiDst J. 
Babaolumtiy tUo (liorgo ogaliut .t «m attaTed to 
one bt abctmetit of murder, and Uie Seoau'Hf Judgr, 
nuder tLo aatLciril; of e. 30 ot Uie Eiidenro Art. 
cted the (M>f<wi>>4) agolnct both and eonticUd tbm. 
The High Court held ibal tlioariguiol and amended 
charge* were m nrarlj related tliat the trial uigLt. 
wilbonf any unlalniew, l>e deemed to Lave Wit 
a trial oa tUc tmnided cLorgo from the rommenre* 
mrut| and that im cibiectlna Lavisg been labni b* Bt 
wLo wot rtpre-oented by a voXcet, to Uio odmWiuUtjr 


prrtoa <nr J joia//* wet* efierr.— The oUtesunt of 
a iicroJi tried i' luuy with other ^>rr«ai« f..r the oame 


COKFESBION— (cafi'aau-i. 
a COS'FEsMOSS OF PRISONERS TRIED 
JOINTLY— eoati»e<f. 

ciLmce ia net mode lee* of an adiniiti-n. os to all 
that the pcriv-n knew eoncemiog tlie < ifeiire oflictint; 
Limidf and iLo otber person*, by the fact of the 
Cotlrt Hot tliinkiiig him piilly of the offinee 
charged. Quoex c. Biech Kuxx 5 N. W, SIS 
100. , — — - 1 — .. Oca/errtC'K o/* 

e»-|>ra‘«eaef-— Corrot'orofioa.— The confettiun of one 
priamer cannot bo lucal oa corroberaiive cvidinrQ 
apiui*taDo(licrptr«>n. Ciirrubcrationaatotticdctaila 
of the crime, witbiut corruborutloQ os to the ]HTa.'a of 
(he occaoed, u noKLIe**. Qciew r. Dcudaboo 
Dies Sjnuaa . . . , 13 W. fi., Cr., 14 

lOL- 


Co»f(i*io» Kf 

Co'prito»rr—'Tr\al for cjfenet and 


pmiee. 8. 80, Act I ot 1&72, ought tote co&atmed 
wilL great ttnctnev«. and the confesum of one 
person it not odioistiUo in cridcsee agntost aDother, 
althongh the tnu are jc Intly triid, (f one it tried for 
the aUtincst ot the oilcnce tor «hicli the other 
DonUitlrioL Qceezi r. JofriE Au 

[19 W. Cr.,67 

103.—' ■ — -I ■ . - - Sfafewrs/t if^e* 

cored ^ereeae ee trxdtnet g^aiMf oderroMtceoeeif. 
— SUtemest* motie by one set ot prUoarrt. rnmi* 
natiog another set of pricjncn, when each iadiviJnal 
pruuner modo a okte for biiiiM.lt in whirh lio n»t 
free fioia any erimuiol offinee, ought net Ui be taken 
into coniidtratiiD under *. SO of the Evidaoee Art 
against the prit.nir* of the tecond xt, when tlie two 
tot*, although tried together, were tried upen totally 
ahlToreiit rlurcco. Qcees r. lltrvwiBU LjlLL 

[31 W. B., Cr., 03 

Qczss r. Eccezsb Oosau 

(21 W. IL, Cr, 43 

103. ■ ' ■■ - •- Conftntoat tf 

aerm*<d tritd yoiof/y-'ifoi'iiJer ef flaryef tf 


Uttdot evidence apsintt J7, and all theomurd were 
cnavirted. UtH that the MogittnU ceumltted on 
error ot law iu odaiilting the tonUwLn of il, X*, 
one! R at apoiuit B, and it wot a groand for uttiog 
aside the eoov ict u-n, hot not for ikscUar^hig the oc* 
cused. Buuso BiSirAa r. Eur&nst 

(1 C W.K, 05 

104. — ^ - _ ■ ' ■■ CoafuncBf {f 

pracoavr* fnViyciaf/y or (riJeace — Omleoskui cf 
{wvtosors tried tlsButtancx/asly with tht arruxd for 
tha (oiuo iffoicc, which are tn a very ciuoli^d taaa> 
nrrmadoeperoliTeatevldrtife by Act I ef lb;2, 
0. 80, oro uJy to tarotedot cvklcMuof a defective 
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COUI’ESSIOISr — conlinued- 

6. CONFESSIONS TO POLICE OPPICEES 
— continued. 

awavo of it, — Held that tho statement was inadmissi- 
ble upon the ground that it would bo most dangerous 
to extend the provisions of s, 27, and allow a 
police officer, who is investigating a case, to prove 
an information received from a person accused of an 
offence in tho custody of a police officer, on the 
ground that a material fact was thereby discovered by 
him, when that fact vras already known to another 
police officer. Adu SmKDAK b. QuEEX-EirrnEsa 

Xj* XL, H Calc,, 335 

1 Confession while 

in custody of police— Hcidence Act, ss. 25, 26, 27 . — 
Tho accused \ycra charged \vith theft of some jwari. 
During tho police investigation they admitted before 
the police that they had taken tho grain and concealed 
it in a jar, which they forthwith produced. The 
identity of the jhvari recovered with that stolen was 
not proved to the satisfiich'on of tho trying llagis- 
trate, except by these admhsions, and upon these ad- 
missions they were convicted of theft. Held that, 
•as the prisoners themselves produced tho ]wari, it 
was by their own act, and not from any information 
given by them, that the discovery took place. S.27 
of the Evidence Act, therefore, did not apply; and, 
though tho fact of tho production of the property 
might bo proved, tho accompanying confession made 
to the police was inadmissible in evidence. Empress 
V. Eancham, I. L. E,, i All,, 195, and Queen- Eni- 
press V. Balw Lai, I. L, 6 All., 509, followed. 
QtfEES-EilEBESS V. KAilAIii. 

[L L. XL, 10 Bom., 595 

'93. ; — — Ecideuce Aid (I 

of 1S72), ss. '25, 26— Admissibility of confession 
snade to chowhidar — Betracted confession. — E, who 
was accused of tho murder of his wife and was arrested 
by a chowkidar, was alleged to have made a confession 
to liim of the crime in the presence of one 23 whose 
evidence was not accepted by the Judge. He subse- 
quently, a few hours later, made a confession to the 
Magistrate detailing the account of the murder. Two 
days after he reteicted his confession before the 
Magistrate, and alleged it had been made under police 
threats. Held that, after the view taken of the 
evidence of B, it would not be safe to act upon the 
confession alleged to be made, to the chowkidar, but 
having regard to the circumstances of the case, the 
second confession was reliable. EiCPBEss o. Iitdea 
Chtjxdee Paii • , . 2 C. W, W., 637 

94, Statements made by ac- 

cused wbile in police custody. Admissibi- 
lity of — Evidence Act, ss. 8,25,26, 27 — Confession 
— Confession leading to discovery of a fact — State- 
ments as evidence of conduct. — The accused was 
■cha,rged, under s. 411 of the Penal Code, with dis- 
honestly receiving stolen property. In the course of 
the poUce investigation the accused was asked by the 
police where the property was. He replied that he 
had kept it, and would show it. He siiid he had 
buried the propaty in the fields. He theu took the 
police to the spot where the property was concealed, 
and with his own hands disinterred the earthen pot in 
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COlSEEiSSlOlif-coiitmied. 

6, CONFESSIONS TO POLICE OPPICEES 

—continued 

which tho property was kept. He made a second 
statement when pointing oht the spot to the effect 
that he had buried the property there. It was 
contended that those statements were inadmissible, 
having been made when the accused was in custody of 
the police. Held (1) that the above statements 
were clearly in the nature of a confession, as they 
suggested the inference that the prisoner committed 
the crime, and even if not intended by tbe'accnsed as 
a confession of guilt, they were an admission of a 
criniinatlng circumstance, and would form a', very 
important part of the evidence a^inst the accused, as 
showing that he had not come' by the property 
honestly, and -wae, therefore, properly within the 
rule of esclnsion in regard to confessions made by a 
person in custody of the police. (2) That neither of 
the above statements was admissible in evidence 
under explanation 1 of s. 8 of the Evidence-Act, I of 
1872, as evidence of the conduct of the accused. 
S. 8, so far as it admits a statement as inclnded in 
the word “conduct,” most be read in connection •with 
ss. 25 and 26, and cannot admit a statement as evi- 
dence which would be shut out by those sections.^ (3) 
That the accused’s statemeut,'that he had buried the 
property in the 'fields, was admissible in evidene'e 
under s. 27 of tho Evidence 'Act, as it set the'pplice 
in motion and led to -the discovery of the propoty. 

A statement is equally admissible under s. 27, wh ether 
the statement is made in such detaU as to'enabl'e the 
■police to discover the property theibsely'es, or whether 
it be of such a nature as to require the assistance of 
the accused in discovering the exact spot where 
the property is concealed, Queek-Euebess v. Nasa 
[I. Ij. XL, 14 Bom., 260 

'95, — — ^ Iriformatioii received from 

the acO'Used— JSci'cfenee Act fl of l872J, s. 27— 
Staieme^it leading to the discovery of _a fact— 
Admissibility of such statement.: — If the statement 
of an accused person in the custo^ of the police is a' 
nccessai-y preliminary of. the fact thereby discovered, 
it is admissible nndei' s. 27 of the Evidence Act ; it is 
immaterial whether the statement is sufficient to 
enable the police to make the discovery by them- 
selves, or is only of such a nature as to require 
farther assistance of the accused to enable them to . 
discover the fact. Empress of Lidia v. Pancham, 
li L. R., 4 All., 198, dissented from. Queen- 
Empress V. Ha7ia, I. L. R., Id S6m.,‘268, followed. 
Adu Shikdar v. Queen-Empress, I. L. R., 11 
Calc., 635, referred to. Leqai Eejieiibbaa'Oeb r. 
Che^ia Nashxa . , 1. 1,. H., 25 Calc., 413 

Deeutv Leqad Eeieeicbeaxcee Chema 
Nashta . . . .2 0. "W. IT., 257 

98, ^ Statement of accused' to 

'friend — Evidence Act fl of 1872J, s. 26— State- 
ment made in temporary absence of police . — ^A 
person under arrest on a charge of murder was taken 
in a tonga, from the place where the alleged ofl’ence 
was committed, to Godhra. A friend drove with her 
in the tonga, and a mounted policeman rode in firont. 

In the course of the journey, the policeman left the 
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CDNli'BSSIOK— coH/tsari. 

6 . COKPBSSIOMS TO FOLICB OFFICEHS 
— coiw/nrf«i. 


not«ilL>Un<liDj; Uio Unp^mr; rImuco of the polic#- 
inan> tho iircatcd vm itill ia ctutod;, Rn<l tLe tjuc** 
tbn miut bo diiallu««b QuEEV’Evriicaa t. 
Lestes . . . X L. 20 105 


C. CONPESSIOKS OF PRl&OXEUS TttlED 
JOIKTLY. 



itf lukvo Katoiiccil tbe pruoucr ulio piilty, 

Riitl then put him mUo, or to hR>« «wtcd to mo 
wlukttlio cfiJcDco would diKbec. Beo. r. Kuo 

Patu> U Bom., 140 

• 08. — — - ■ — — AiMiidmtnt c/ 

eiar^tt^CrimtHal I’roctdtrt Code, iS72, tt, V/r» 
^VTlllo .1 Mid H wcTQ Ikuis joiatly tried beforo 


1 i- . . .,1 s , 

one (if ubetoent of murder, Mid tlio Seodon* Jud;;r, 
nuder tlio kotlioHt; of a. 30 of the Etldcnco Act, 
uMd tho crinfi«»i<in i;;umit both und cnmktcd tbrio. 
The High Court heid that (La original •odManxlcd 
charjtci were m nrart;r riUted that tlie trial might, 
withciuf any unfalmtaa, be deemed to ha>e been 


00. ■ ■■■ — — I , gfjlruwaf ef 

yyrroa tr\tdja\ntts tri/l c(lrr».— The itaUautitiik 
a IKrauu tried jumtly with utUr ixr»jii« fur thcaame 


COSTFESSIOIT— rca/<a«<(f. 
a CONFESSIONS OF rUISONF.IlS TRIED 
JUlNTLV>e'oafiaK«d. 

(ffcaco if net made 1 cm of an adminum, ai to all 
that the jacra.a knew eonemting the eSence affirting 
hiuitdf and the ether peramti by the fart nf the 
Court bet thinking him guilty of the (.{f.nee 
clurgdd. Qvwf r. HacCB KuiA 0 K. W., SI3 
100. — — Cca/mioa rf 

eo-priiomr~CorrotoraliOK,—The eonfcubn of ona 
piUitier counct be Ufcd aa eorroborathe cildciiro 
against anolhcr pc rscei. C.iTL>bot«tion as Co the di Cniis 
of the enme, without e(<rTuboratlou a«to the ]>cnoQ of 
the accoacd, is uoithlcfs. Qceiv c. DCKUiBCio 
Bass Sumts . . . . 13 W. C.. Cr., 14 



With great ttricUiCM. and the confra»i4i of one 
Persou if not admiuible to cridrnco against another, 
aUhough tho two are jointly tried, if one if tried for 
the ahcimnit cf tho olicneo for whkb the uUier 
iaonlif (rioL QcEcv r. Jama Au 

W.Il.,Cr., 6T 



StatenutU 


Queev c> Esusasb Oosau 

[aiT7.n.,cr.,4a 

103 . Coa/«»»oas e/ 

(leeasrd (nsd roiaHf— Joiadrr oj cleryr< of 


rand. iluuA? Disvab r. Ewuta ' 

[1 0 W.If., 33 

104. ; Cea/fMioM 

nnsoaer* (nrdye«W/y esfridrarr — Conf(a»lfiiif£ 
jvifusm tried ausultan<(iu»ljr with thf aecutid fi,r 
the fame eiToueei which are tn a Xtrj •^uaUded man. 
iitriaadecpa»tiTcaa«Tidcjice by Act I cf 1S7S, 

f. 30 , are ouiy to Uratedaf ctuciwacf a dcfcetlTe 
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CONFBSSlON-eoM, uc<i. 

0. COXFESSION.S OP PKISONEUS TRIED 
J Oils’ 'J’L V — coutimtctK 

chiinictor, um] rc<iuiri3 rspocially carclnl serutiuy 
before thoy can be BafcJy rdieil on. Qoeg.v ». SiDiitJ 
JIU.SDUI, . . . 2l-W.B„Gr.,eO 

105 . — ^ Siiiiemenft mado 

ly pri^oncr-t lefore eommittiuj ajjicer . — Statements 
tnaile by a prisiiner before the coiumitting otilcer, 
which implicate hia fellewa iind c.xculpute himself, 
cannot be rcgurtlcil as ovideoco umlor tlie Evidence 
Act, s. 30, Qckgs e. Keshuu Uuoo.nia 

[26 W. R.. Or., a 

100. Defectt of eoti' 

fesiions In co~pnsoner.t, — The confession of co-pti- 
Boners cannot, under the Evidence Act I of 1372, 
a. 30, bo treated as ovidcuco of ordinary character not 
distinguished by any special iuilrniity ni' qualifica- 
tions against the other prisoners, as, in addition to the 
iutirinily inherent in an aecoinplice’s testimony, they 
are not given on oatli, and are not liable to bo tested 
by cross-examination. Q0EEX c. A’aoa 

[23 'W.B., Or., 24 

107. — Confession ofco~ 

prisoner incriminating himself — I'iio statement of 
one prisimer cannot be taken as cvideace against 
nuother prisoner nndor ?, 30 of tlio Evidence Act, 
unless the confessing prisoner implicates himself to 
the full iia much as Ids co-prisoucr whom he incri- 
minates, Queex e. Eauoo Cuowjjby 

[26 W, E., Cr„ 43 

108. ; ;; Confession by 

co-prisoner unpUcaiing himself. — Where more per- 
sons Uiair one are being tried for the same offence, 
and a confession wade by one affecting himself and 
some of the others is proved, the Evidence Act, s. 30. 
does not provide that such confession is evidence, but 
that it may bo “ taken into consideration : ” tbo in- 
tention of the Legislature being that when, as against 
any person implicated by sueb confession, there is 
evidence tending to his conviction, the circumstance 
of such person being implicated by the confession of 
one of those who arc being jointly tried with him 
shall be taken into coHsidcr.ition as bearing upon tbe 
tnitli or sufficiency of such evidence. QuBEje v. 
CncESDEB BnoTrACJi.uiJEE . 24 W. E., Cr., 42 

109. — — Confessions of 

fellow-prisoners tried jointly for the same offence. 

— Wlicn the accused was convicted solely on tbe 
confessions of bis fellow-prisoners, who were tried 
jointly with him for the same offence, — Seld that 
the couviction was bad. Under s. 30 of tho Indian 
Evidence Act, I of 1872, such confessions could be 
“ taken into consideration ” against tho accused, hut 
they were not evidence within tho definition given in 
3. 3 of the Act ; and they could not, therefore, alone 
form the basis of a conviction. Queen'-Biipeess v. 
Khandia Bin Pakdb . I. L. E.) 15 Bom., 66 

110. Valve, as evi- 

dence, of confession of persons tried jointly. — The 
words “ take into consideration ” in s. 30 of the 
Indian Evidence Act, 1872, do not mean that the- 


COEPESSIOir-eo»/,«„e,7. 

C. COJfPESSIOA'S OP PRISONERS TRIED 
JOINTLY-conii’aacd, 

confession referred to in tho section is to have the 
force of sworn evidence. Qiieen-JEmpress v. Khan- 
dta, I. L. 11., IS Horn., GG, referred to. Qeeek- 
Esitoess r, Niemai. Das 

[I. D. R., 22 AIL, 446, 448 note 

111. Confession made 

by person charged jointly with another for separate 
offences arising out of one transaction. Admissibility 
' of, as against the other. — In order to constitute an 
offence under s. 373 of tho Penal Code, it is not neces- 
sary that the intention or knowledge of likelihood as 
to the employment of tho minor for purposes of pro- 
stitution should bo with reference to employmeut, 
either immediate or at some definite, and not very re- 
mote, future period, but an offence under the section 
is complete as soon as a girl is purchased with the guilty 
intention or knowledge of likdiliood that she will, 
while still a minor under the age of 16 years, be em- 
ployed for that purpose, although tho point of time for 
such employment may be remote by reason of her 
physical incapacity for the purpose. S, the father 
of two gh'ls, twins, about a year old, sold one of thorn 
to K, a prostitute, for Ht), (aud within ten days of 
such sale also sold her tho other for fil4. K was 
showi to have previously purchased another child 
whom she had brought up from her infancy,' and 
who was then living with her and leading the 'life of 
a prostitute. Both JET and K made confessions as to 
tho guilty knowledge and intention with which the 
sale of tho two children was made. K'% confession 
was made within two hours after her arrest, -aud im- 
mediately thereafter she ivas committed to hajab for 
seven days. On the seventh day, on being brought 
up for trbl before the Deputy Magistrate, she re- 
tracted her confession and assigned an iunocent reason 
for her purchase of the girl. JOT and K were tried 
jointly, Ebeing charged with an offence under s. 372, 
viz., selling tiio gh-ls for the purpose of prostitution, 
and K with an offence under s, 373, viz., buying for 
tho same purpose. Neither was charged with abet- 
ting tho other. Tho two confessions were used as 
evidence. Seld that, having regard to the circum- 
stances under which the confession of K was given 
and retracted, it was open to suspicion, aud could uot 
safely be acted upon, and that the confessiou made 
by jS" was not legally admissible against her, as they 
were not being tried jointly for tbe same offonee. 
Deputy LEflAii Eehembbancee n. Eaeuna Bais- 
Tow .... X L. B., 22 Calc., 104 

112, — - — — . Confession of 

co-prisoner — Joint trial — Flea of gnilty.—^A and 
S were charged with murdei", A pleaded guilty, but 
he was not convicted or sentenced till the conclusion ; 
of the trial of his fellow-prisoner F. The Smsiods . 
Judge, holding that both the accused were jointly i 
tried for the same offence, took into consideration as , 
against JS the confessions made by A, and convicted , 
both of mui-der. Seld that, after A had pRf aed 
guilty, he could not bo toeated as being jointly tried 
with B, A’% confessions were therefore not admissible 
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CONFESSION~co*/ifl«J. 

C. CONFli:>SIONS OP nUSOKEIlS miED 
JOIKTLY— coit(iaii<^. 

«sain»t B under g. 30 o{ the Indun Kvldcnea Act 
(tbfl872). QDE£S-£ur&E8a r. Piucii 

CL Xi. B., 10 Bom., 166 
113. Slaltmtgit tf 

ci^cetttd «rAo pltttJtJgitiUg — Joint trial. — ^WIkt* 


cTiJiUcc BCiunit the other &cca<cd pcraoiiB, inAiuiQclt 
n», after pleading gnilty, the pcrButit tuliuK tboie 
•Utewent* were no Ibugcr oa thiir trial. Qcees* 
Eufdesi r. I’lssna . L L. B., 17 AIL, 624 


i>lcUoa. Qottti'Evrttcsa r. IUbo 
, . tibiL,i9id:8<i.,4aa 


iu){ U no l<>it>;rr on hU trial, and couiiot ho treaU'd *• 
luTng jdiutljr tried with the other*. A confeaiUn by 
tlist {Kr*biialT<«tliiglJou(]{ ud otheneoaoct. tL(iv> 
fore, be UVeu Into coauAroliun at acaliutsuctioUk-ra 
under 1.30 of Uie Etidiuce Act Qcux-KvrBtss 
r. laSSUHAITA I’OKPMAX 

[H*.B.,23 Mad., 401 


110 .- 


Cun^totiem ly 


end if he jileadt i^uilty. Under a. S71 of the Cude of 
Crliolual rroeedare, vhrre an aecu*ed ]>Iead*piUty, 
“ the ptm »ball ho recorded,” and the aoented ** may 
b« cvnrktcd” thcrvoni but oldrnco may be tahra 
Itv Smluu* caaca a» If the plea had he«n me of ** uot 
K^tlty,” and the caao decided npno the irlwle of the 
crIA-nce Including the accuKd'i IVhetraoch a 

prrccdure It ail>]'U'd, the trUl dor* not Urminate 
with the plea of Rullty, and thoxfore a nuifcMion by 
the prraun to pliading may b« tahru lota ra)«}d«T« 
alitrii nud<T a. 30 of t^ Indian Krideiico Art, 1S72, 
at aKalntt any other {nraou 'eho it biiug jvinUy tried 
uklU tilia for the tosoe (ffvncr. A trial dge* not 
ttncUy rad oiitll the aecuted Iiai heea <itlHr run* 
tlct<d or ac<iQitted or diKharvcih QctB'f.EvrBti* 
r. Catsai I'ATccut . L la n« 23 Mad, 161 


U7. - 


Cee/rme* of 


ffpritontr nlo Hot nlldrecM /rem e/ronetre 
Itfart ejfVarr.— The eioifiaai-n of a }>cr»<a who uja 
he ahtUed a murder, hut aithdrca’ hcLr* the actual 


COKTESSlOK-reaUa.rd. 

6. COSPEsSIOKd OP I'lllhOXKltS TRIED 
JOINTLY— coaliaacd. 

perpetratiou of that murder by hit aatoclatrt, caiun'i 
he iu(d aa evidence agaiovt thoee aMoriate*. tliough 
the prrun couftatinc U tried with thrm i>itotly ou a 
chaise of murder. Ueo. r. ArtsiTA Uoruma 

{IOBozzl. 407 

118. ' - ' ■ — — I — , — —., Co^tnivn tj 

co-pruantr.—S, 30 of Act I of IS72 U *u cicrptluu, 
and ita vroctUng abowa liiat tlw eunfetJou it mcnly 
tnho aa clcmcut in the cuuahhratiuu of the cvidcucv. 
UdIcoi Uiere U aomithlng muiY, a conviction oa St 
will itill be a caie of uo evidence, and lad tn la«’. 

Asonuoca ... 7 Mfl<L, Ap., 15 

IID. I - - - . .. I. Con/titson of a 

prateecr wire odMirni/e ajaitut co.ynrcacr.— T,) 
reudix the coufcarion of one pritourr juinlly tried 
with miothcr aJmU»>ble in ci hlruce airaiiut the Utter. 
U mail appear that that confcHiun iioplicaU* tho 
ounfettiog ticrwd) (ubttanlially to llic «»me catral a* 
it imidiraUa the penuu agaiiiA whom it U tu he nicd 
in the Cumwiitkin of the off^uce fur which llio 
priamm are bting jointly triiA Qrstn t. IUlat 
AU . 10B.L.&..4D3:10W.lL,Cr„07 

QesM r. Moutiit Riswai 

CIO B, L. B.» 456 aole : ID W. B„ Cr., 10 

120 . -I' . .■ ■ I " - I— ■■ Confuttom of 
eo'pr\*o%tr^l\ltgoX roanr/iee.— A couvlctlna baaed 
auldy on the t \ Sihnco of a co.|)riamcr la bad la Uw. 
Qcus t. AruiDAAA Bruop 

CLle-IUl^^iOO 

QrzB5 r. DrpBO N'a3bv 

CL L, IL. X Bom., 476 

12L - Cearvrtiee en 

aacorroioraird eo»fr$noa . — A couTkti<a of a 
peram who U being tried togithcr with other permina 
fur the aatue offineo canwA procrtvl merely cm an 
oiKorrobonted sUteinnit in the coufeuani of auch 
other ptrama Kurfttat or Ixsia r. UttAWAxt* 
KuTBiia or Lrpu r. lUu CnAXb 

[L L. B., I AIL. 00 1 , 076 


22. — , - — — Cooftntom of 

pritootr inp/tcefiay Itxnulf ged eao/icr. 
Ffftrt o/— ** Cevr/,” ilraniug p/.wUtidfr a. 30 uf 
iheKvUnite Act, the U'UtcwVn ef % priaioir afirct* 
lug bimwlt and another ^nun charged with the 


UuA ha ebalt with by the Conti In the atmo manner 
aa any (Alier eildcnee. Tba wrighL howvvrr. to be 
attached to aurb cildrace, and the <)nc»tS‘Vi whitUt 
taken by itarif it la auUciral la jKont of Uw (.> 
luitify a tvnviclbm, U a '{uevtina f. r tlie Judge. 
Unanpirirtcd by other evidrace, it, however, ahoalj 
be Uhen aa evidence of the very wcoheat Vlad, bneg 
aimply a lUUmnit of a third peraci mk made np^a 
oedh or aiSrmatk>a. Xf such ranfeuku U corm. 
benited br other eTUener, it U immaterial whether in 
imving the cate at the (rial the reufettka )>rv<vdca 
the other evidence or the other evUeuoC precede* the 
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DIGEST OP CASES. 


COlSTFESSidN' — conihitwd. ^ - 

G. COIS^FESSIONS OP PEISONEES TEIED 
J OINTL Y — continued. 

confoseion. Per Jaoeson, JT. (MoDonew, con- 
euvfing).— Sucli evidence is not sufficient to support 
a conviction, even i£ corroborated by circumstantial 
evidence, _ unless the circumstances constituting 
corroboration would, if believed to exist, themselves 
support a conviction. Per Curiam, — ^The word 
“ Court ” in s. 30 of the Evidence Act means not 
only the Judge in a trial by a Judge with a jury, 
but includes both Judge and jury. Eicpeess v. 
ASHOOTOSH CHrOKEEBUTir 

[I. L. B., 4 dale., 483; 3 C, L. E., 270 

123. — XXncorrohoraied 

confession of a co-accused, Suficienoy of, for con- 
motion — JJneorrdborated testimony of an accom- 
plice — JSvidence Act (I of 1872), s. 114, ill. 
rV-— The confession of a co-accueed, if proved, 
is evidence against the accused, but it is evidence of 
the weakest kind, and, if uncorroborated, it is not 
'Sufficient to w’arrant a conviction. Umpress v. 
Ashootosh Chuclcerlutty, I. L. Jd„ 4 Calc., 483, 
followed. Makki Tewabi v, Amtb Hosseik 

' [2 C, W. N., 749 

124. Statement of 

prisoner exculpating himself. — A prisoner, charged 
together with others with being a member of an 
unlawful assembly, made a statement before the 
committing Magistrate implicating his fellow-prisoners 
and another person. He subsequently withdrew this 
statement, and made another, in which he endeavoured 
to exculpate himself. jS.eld that this statement 
was not emdence against the other prisoners under 
s, SO of the Evidence Act. It was not a confession, 
nor did it amount to any admission by the prisoner 
that he was guilty in any degree of the offence 
charged; but it was simply an endeavour on his 
part to explain his o;vu presence on the occasion 
in such a manner as to exculpate himself ; and any 
mention made by him in such a statement of other 
persons having been engaged in the riot was 
altogether hrelevant, and not evidence against them. 
Nooe Bux Kazi V. Eitpbess 

[L li. E„ 6 Calc., 279 : 7 C. L. B., 385 

125. Confession not 

implicatiny prisoner confessing. — ^Wliere the con- 
fession of a person being tried jointly with other 
persons did not implicate him to the same extent 
as it implicated such other pei'sons, and was not 
sufficient of itself to justify his conviction, — JEEeld 
that such confession could not be taken into consi- 
deration under s. 30 of Act I of 1872 against such 
other persons. Queen v. Selat AH, 10 B. L, M., 
453, followed. Empbbss oe India c. Ganbaj 

[I. Is. B., 2 AIL, 444 

126. — Confession of 

prisoner exculpating himself. — Where a person 
being tried jointly with other persons made a state- 
ment deprecating any guilty knowledge and seeking 
to clear himself at the expense of such other persons, 
—‘Seld that such statement could not be taken mto 
conaideratiou under s. 30 of Act I of 1872 against 
such other persons. Queen v, Belat Ali, 10- B. L, 
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' A 

COINI'ESSIOW — continued, 

6. CONPESSIOhrS OP PEISONEES TEIED 
J OIJJTLY — continued, 

Z,, 453, and Empress v. Qanraj, I. L. JJ., 2 
All., 444, followed. Eiipeess oe India o. Mrau ' 

' [1. L. B., 2 AIL, 646 

127.-;-; — — Trial for daaoity 

and receiving stolen property.— -A and B were ■ 
committed for trial, the former for dacoity under 
s. 39o of the P enal Code and the latter under s. 412 
for receiving stolen property, knowing it to be 
such. A made two confessions, and in both ho 
stated he had handed over to B some pieces of gold 
and silver stolen at the dacoity. When B was 
arrested, a gold ring and a silver wristlet were found 
in his possession. At the trial A pleaded guilty, and 
B claimed to be tried. A goldsmith deposed that he 
had made the ring and wristlet found with B out of 
pieces of goldaudsilver given to him f or the pm-pose 
by B. On this evidence and on the confessions made 
by A the Sessions Judge convicted B. On appeal 
to the High Court, — Seld that, A and B not having 
been tried_ jointly for the same offence, the confession 
of A was inadmissible as evidence against B. There 
"was, therefore, no evidence of the identity of the goods 
stolen at the dacoity with those found in B’a 
possession, and the case against him failed. Convic- 
tion quashed. Eicpeess v. Baba Pated 

fl. In B., 5 Bom., 83 

128, 1 Statement by 

prisoner in alsence of co-prisoners — Confession . — 
Several persons were charged together with offences 
under ss. 148, 302> 324, and 326 read with s. 149 of 
the Penal Code, The Sessions Judge, when about to 
examine the prisoners, required all but the prisoner 
under examination to withdraw from the Court, until 
his turn for examination came round, and convicted 
each prisoner chiefly upon what was said by his 
co-prisoners dm-ing his absence from the Court. 
Held that the evidence so given was inadmissible. 

In the itattee op the petition op Chandea 
Hath Sieeab. Ehpeess v. Chandea Hath 
Siecae . I. L. B., 7 Cal., 65 : 8 C. D, E., 353 

Chasowbi Laiii ®, Moti Kdemi 

[13 C. L, B., 275 

129. '■ Statement by 

prisoner in ahsenoe of co-prisoners — Code of Cri- 
minal Procedure fH of 1872), s. 250 . — ^The two 
accused persons were jointly tried before the Sessions > 
Judge on a charge -of murder. The Sessions Judge i 
examined each of the accused in the absence of the { 
other, making the latter withdraw from the Couit - 
during the examination of the former, though j 
without objection from the pleaders of the accused •! 
persons. Held that the examination of each accused 
could be used only against himself, and not against > 
his fellow-accused, Ehpeess v, Lakshhan Baza. 

P. X>. E., 8 Bom., 124 

ISO. Bisiiiict confes- I '; 

sion of offence charyed. — To render the statement ? 
of one person jointly tried with another for the same ' 
offence liable to consideration against that other, it is ,/ . 
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CONTEBSION— 

C. CONFESSIONS OP rniSONEES TBIED 
JOINTLY— 

Dccc*&!irT Uiit it ilioulJ Mnouiit to ft (Ji»l5nct confft* 
’sion ol tbo ciftncfl cliftrgcd. Evrruiss r. Dwi 
Nabbu . • . I,Xi.n<«Q Boia.|S83 

13E SlaUiHtmt$ ^ 

co-pntt^ntn pleaJi'sJ Sctct» 1 pruonm 

being cliftrRc<i topftber »>th iKmeo-brcftkiog, tunaa of 
tbon pIcftJcd faulty. Thfl Scuwni Judge uhsl tl»« 
confesibni niftde by lbp»a trim •• 

evidence ftgftinit ft prisoner vtlio vrei tried. Jlild 
tbftt inch confctiioui were not evidence under ft. 30 of 
tbe EtiJeace Act, 1872. V*sx« 181MT r, Qcms 
tL li. IL. 7 Mad., 102 


f(Hcd tUftt he hftd got the ccisc itvst jt, itw» •.».> 
p«w<d them to wren} persoofftt hi* reqacftt. JItId 
tliftt tbo coofceiiou «1 A wfti rcleiftst egaiort B. 
«V«» (f/i fternird of an oUcbce of tbo 


frtm tUCM BKnuew w m.t . • . • 

ibcnl»rc> of coofttktnt'uig a ftcpoiuto cSenco fnin 
that of lUo ftccomplkc. qecsK-BwrBasi t. Ntrs 
Mauouss . . . I, !>. &., 8 Botn., 223 


Coi^CMl'oft of to- 

•fof iJTailul alettor.'^ Vpoa tbo trial of 


_■ — — , Cc»feuio»iftQkrm 

Mt all fo-aoeaseJ—dJint$$tktltty 


evidence u, ftji. kivui.i uv .a.... ...... ■ 

sesinut ft]) tbe ftccuaul. ai»J not agnlnal the iVTiuO 
ftbaio vbo suftdo it. Euruua r. Uava ItiKara 

(LL.Il.,3Soa..l3 

135. — ' — — TToat^corrO' 


r. DotAJiTi . E B., 10 Bom., 231 
Qrtxn-KiU’Stit r. Kbiiica )}>ur 

ILlbB.. 10 Bom., 310 


130.- 


- JletUf^realiaj 


ff t(oUm yrtiwrip.— WlKrv the _ 

' ■ * * l>iu»c.hn*llB,t by night vvith 


— J’rodach . 

CUmO Xfti cuvirtedrt li . ^ 

intint to cjniuit tUifl, and iLc <®ljr cikUnre 

him «ft« tbe nnficMia 1 f ft fiiluv.pri»4tir, ftnJ the 
fftct that he ivivted ont the *tJis impirty aune 


CONFBSSrOir— coftclodcd. 

& CONFESSIONS OP PEl.^ONERS IBIED . 
JOINTLY— c6»cZa./ci. 

in(«th< ftftcr tbo ccnnnitdcn cf tlio cdTcncc,— XTrZd 
that the sere prexlnclk'n of the sUJea preperty by 
the ftccuid VTfti st aniSci(Tit eorreberftli'u of the 
cuDfiaden of the other luin^ner. Qrscv.Eurscfa 
f.DouJiTA . . I. B. IL, lO Bom., 231 

CONPES8ION OP JUDaMENT. 




a. S2, on the foUoning qnettioa. la tUe pUlntiil 
nitltledto ft decree fta of the lUle on vthieh the dtftn* 
dftnt appcftred and confeeted jnJgscfttf JTrid that 
tike Jnd.’e baa a diftcriUon when partici hate cose to 


[3 B.‘X. B., A. Ch 308 s ill \v . ol, <ao.a 


IL Conditional confoaalon of 

jUdgfmoat.—Tho eekof(«(iit> of jadgsent tnoat be 
nnoondklkmal nidrtft the pialuUff Ctinacuta to ft (rn> 
diUonal one. r.f., a decree on paymoit of iiuUl' 
menu. Anti lliji t, CuVBSc:r bison 

C3 Agrtt, 77 

CONFISCATION. 

Sit Cxns mn Act o? Sriic. 

Era CiiU CSPtJi Fo&rsizcki OT Pso* 

ttuxr. 

Stt ITtsrnc Lav— Isnzmiscs— Ijrrisn* 
DU P&OrUTT. 

[L B ^ 17 AIL, ’tsa 


L ■ Blmitation— Pefeorr if Ooe. 

crasarar riyl/a— Sc<//n»te»/— C««»# of oeftua.— • 
lIoQM pnpiTly la LorLnow, cf nlAh th« (bniin. 
sent had ftfttusktd po>*ciifti<>a aa c<'ufi>cat4d under 
tl>e ].nvlaukalk''<ii» iwuc'l by rd Cwruug and Mr 
Jam.ft Outms U March 1833. wu reteaaed onder an 
Older paued on tbe Cth Joly l&<3, vbcrcby the Gut* 
(Tnukest al«n\Lticd tbe r.u.iUcati>4t and Lft fc nuer 
viracn to tbclr ri^bta. Tldipn{a-rtybftd.{rrtluk.i)y 
t« tbe rtnf tealtd, hclec^rJ to one JU A'. I.ft&/!ah) 
Oodlt acfjcattd undtr !.< rd Car.bki g'l pruelasatlm 
w<n> in OrUUr 1803, dirrettO to le iirttJrJ •iib the 
btiraef Jf A*. In a *okt 1 ruugbl In March 1873 by 
a |4a?r.{iff> «Loc2ai~MJa ftlarv of thehesie {rt|«rty 
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COITPESSIOIS-— 

6. CONFESSIONS OP PEISONBES TEIED 
30imm-~contimied. 

confession. Per Jaoksok, J. (MoDois-em, con- 
curring).— Such evidence is not sufficient to support 
a conviction, even if corroborated by circumstantial 
evidence, ^ unless the circumstances constituting 
Corroboration would, if believed to e.xist, themselves 
Bnpport a conviction. Per Curiam, — The word 
“Court” in s. 30 of the Evidence Act means not 
only the Judge in a trial by a Judge with a jury, 
but includes both Judge and jury. Eiubess ■», 
Ashootosh CHCCKEHnuTT'sr 

[1. 1,. E., 4 Calc., 483 : 3 C, L. E., 270 

123. •— — — Uncorroborated 

Confession of a co-accused, Sufficiency of, for con- 
viction — Uncorroborated testimony of an accom- 
plice — Evidence Act (I of 1872), s. Hi, ill. 
fb), — The confession of a co-accused, if proved, 
is evidence against the accused, but it is evidence of 
the weakest kind, and, if uncorroborated, it is not 
Sufficient to warrant a conviction. Pmpress v. 
Ashootosh Chuclcerbutty, I. L. P., 4 Calc., 483, 
followed, Maitei Tbwaei v. Asint Hossein 

' [2 C. W. N., 749 

124. Statement of 

prisoner eaculpatiny himself. — A prisoner, charged 
together with others with being a member of an 
unlawful assembly, made a statement before the 
committing Magistrate implicating his fellow-prisoners 
and another person. He subsequently withdi'cw this 
■statement, and made another, in which he endeavoured 
to exculpate himself. JSeld that this statement 
was not evidence against the other prisoners under 
s. 80 of the Evidence Act. It was not a confession, 
nor did it amount to any admission by the prisoner 
that he was guilty in any degree of the offence 
charged; but it was simply an endeavour on his 
part to explain his own presence on the occasion 
in such a manner as to exculpate himself ; and any 
mention made by him in such a statement _ of other 
persons having been engaged in the riot was 
altogether irrelevant, and not evidence against them. , 
Node Bux Kazi v. Empeess 

IX Ij. R., 0 Calc., 278 : 7 C. X. E„ 385 

125. — Confession not 

implicating prisoner confessing. — Where the con- 
fession of a person being tried jointly with other 
persons did not implicate him to the same extent 
as it implicated such other persons, and was not 
sufficient of itself to justify his conviction, — Held 
that such confession could not he taken into consi- 
deration under a. 30 of Act I of 1872 against such 
other persons. Queen v. Pelai All, 10 S. L. £•, 
453, followed. Bmpeess op India v. Ganeaj 

pc, X. E., 2 All,, 444 

126. — — Confession of 

prisoner exculpating himself. — Where a person 
being tried jointly with other persons made a state- 
ment deprecating any guilty knowledge and seeking 
to clear himself at the expense of such other persons, 
-—Held that such statement could not be taken into 
consideration under s. 30 of Act I of 1872 against 
such other persons. Queen r. Belai Alt, 10 ■ B. B, 


COUI'ESSIOM' — continued, 

6, CONFESSIONS OF PEISONEES TEIED 
J OINTL Y — continued, 

B; 433, and Bmpress v. Qanraj, I, B, 22., ^ ■ 
AIL, 444, followed. Ejipeess op India v. Mrau 

[X X, E., 2 AIL, 640 

127. — ; _____ Trial for dacoity 

and receiving stolen property,— A and B were 
committed for trial, the former for dacoity under 
8. 395 of the Penal Code and the latter under s. 412 
for receiving stolen property, knowing it to bo 
such. A made two confessions, and in both bo 
stated he bad handed over to B some pieces of gold 
and silver stolen at the dacoity. When B was 
arrested, a gold ring and a silver wristlet were found 
in hia possession. At the trial A pleaded guilty, and 
B claimed to be tried. A goldsmith deposed that he 
had made the ring and wristlet found with B out of 
pieces of gold_ and silver given to him for the purpose 
by B, On this evidence and on the confessions made 
by A the Sessions Judge convicted B. On appeal 
to the High Court , — Held that, A and S not having 
I been tried jointly for the same offence, the confession 
of A was inadmissible as evidt . ' ; . 

■was, therefore, no evidence of ' ^ . 

stolen at the dacoity with those found in B’s 
possession, .and the case against him failed. Convic- 
tion quashed. Eupeess v. Bada Fated 

[I. X. E., 5 Bom., 63 

128. Statement by 

prisoner in absence of co-prisoners — Confession , — 
Several persons were charged together with offences 
under ss. 148, 302; 324, and 326 read with s. 149 of 
the Penal Code. The Sessions J udge, when about to 
examine the prisoners, required all but the prisoner 
under examination to withdraw from the Court, until 
his turn for e.xamination came round, and convicted 
each prisoner chiefly upon what was said by his 
co-prisoners during his absence from tho Court. 
BTeid that the evidence so given was inadmissible. 

In the iiattee op the petition op Chandea 
Nath Siekab. Bhpbess o. Chandea Nath 
S iECAB . L X, E, 7 Cal,, 66 ; 8 C. X. E., 853 

Chakowei Lald V, Moxi Khemi 

(13 0. X. E., 275 

129. ^ — Statement by 

prisoner in absence of co-prisoners — Code of Cri- 
minal Procedure fAl of 1872), s, 250, — The two f 
accused persons were jointly tried before tho Sessions i 
Judge on a charge -of murder. The Sessions Judge i 
examined each of the accused in the absence of tho > 
other, making the latter withdraw from the Court t 
during the examination of the former, though | 
without objection from the pleaders of the accused j 
pemns. Held that the examination of each accused | 
could be used only against himself, and not against ' 
his fellow-accused. Ehpeess v, Lakshhan Bada 

p. X. E, 6 Bom., 124 

130. Distinct confes- h 

sioH of offence charged. — To render the statement i 
of one person jointly tried with another for tho same \ ; 
offence liable to consideration against that other, it is ; ! 
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CONPE8SlON-<r6ii<««B«(/. 

c. cosfc'Es&ioxs OP rnrsoKERS thied 

, JOINTLY— 

I DeccMary iLat It ilKVuId amount to a djillnit confct* 

! 'tion of tLe oScnco clut^cd. EurnESB r. Dui 

i Keb 8V . . . E li. Bn G Bom., S6S 

13L ■■■ — ■ ' ■ - — SlaleatHt$ itf 

co^pntontri pltaJiPH —ScscnX proonm 

bcini; cliorKcd tofTithcr witli liwic-brcaVing, «oin« <>t 
tiirm ptciukd piOtf. Tbs SciiUioa Judge nied Ui« 
canfnucint nude by tUogo «bo pleaded pidly »• 
cridcoee ugainst * pruoacr ^ho t/ird. J/r/d 
that inch canfcMiuni were xlotc^lJeDce under*. 90 of 
tie Endcucc Act, 1872. VssiKATisAtR r. Qru:t 
tEIi.B.,7Kadn 102 


CONFESSION— ee*e7«J«t 
C, CONFESSIONS OP PRI.'ONEnS TKIED , 
JOINTLY— roiicliu/ej. 

montlii after tie cemniiulon cf tli« (ITiucc,— ITr/d 
tlut Ibe mere prodnetWa of tbo stolen pnrpcrty by 
tLe accused wm net su/ScitnC coffi>bera(inn of (tie 
ctmfisdon of the etb^ lirUwncr. Qrzc>*EurBXS8 
r. DOJA JiTA . . L I* Bn 10 Bean 

CONFESSION OF JUDOaTENT. 

E ConfesBlon at flifng ofttlaiot 


ftt ibe tune they became poiKtsea ox xueui. Jt wm* 
fioud tUat be had p.t tbo eoms fn.m B, and bad 
]>ssi^ tliexa to tCTenl pcnoui at bis retiuest. ZTe/J 
that the eontcasiou of ^ aai rUc\afit against B. 
\n - »tr« n*rw'n« sM accujcd of to offence of tbo 


IliA Ja«£:o baa a dJaeietion when partita have come to 


nut ol kue ak>.uu.t f — ■ ' ' • 

IfaicOKSD . . , E Zm JL, 9 Bool, 823 

133. , I — i— Con/esHoa o/’ ««• 

pnientr ttej ayuinsl atsOof.— Upon the trial of 4 
for murder, and B for abclnuiit thereof, a cunfeonaQ 
by A implicating B tannol be taken into txin^rra* 
tioB against B under a SO of the Kf idcnce Art. 1872. 
VjLDI r. Qcux-Exrstss E E. JL, 7 Mad.. 970 

134. — — ' ~ — — - Cofl/esfiea lyfalcB 

fn t.f anatiui all Co-<iiT«/<,f— .^ifMitsiWifjr 


■' ^ t3B^X.B.^A.’c.,‘30S:12W.li.,4d2 

2 , — Conditional eoafesalon of 

Judsmont.—Tbo confcwion of judgment must bo 
aoc^iUonal oaltss the pblctiff conaaita to a cod* 
dilional onr, c.y., a decree on paymoii of Inatal* 
meats. ATua Uatt r. Cnrmint bi>-on 

t8Asro, 77 

CONFISCATION. 

Se« CaSEJ rmsB Acr or Srare. 

Se» Class c>'SEA FoBTEitmi or Pno* 

XESTT. 

iSfi lUsnuLiw— IsnsBirixcB— litTiBu- 

bSB PsorcBTT, 

[E E. B., 17 AIL, 450 


CE Ib IE, 3 Bom.. 12 
135, ■■ JTifl"/ 4^cn»Tn» 

(orafios.— A eonvictlon of a person who it tried 
j'linily witb other pcrsuci for lue same cffence cao' 
t»t proeud lacnly ni>,a the unocriubenUti cnufct> 
sion of one of such other persona QrsEX-EHrsrss 
t. I> 0 M Jiri . . E E IE, 10 Bom.. 231 

QrsEr.EursEEi e, Ksunixi llitir 

[EE. IE, 10 Bom.. 310 


130.- 


— ITcntfirfalmj 

— /'fWaefioa nf tfulm f roMrfy.— tYluro the ac- 
cat>d was Cv ne icted e f boUseJireaL’mg by nigU with 
Intent tocoenmit tl«f(,auj the only ttidiac* a^mma 
bint was the cv.ufesdon if a fillow.pria.n(r, and the 
fict that be i«.iLUd out the »u4<a prtpaip aoms 


CONFISCATION OF PBOPEBTF IN 
OUBIE 


E - Elmltatlon— Beicn/e o/ Oof 

emmrat riylf* — StUltmenl — Cantt e/ ocfio*.— 
Ifonae prcpeity in Lucknow, of which the Goreru* 



were, in (Xtobrr 1S.03, directed to be KttW with the 
btira of Jf A*. In a snlt bmcgbt in klarcb ISTo by 
ai'buctiff, wLoebuneJa tlureef tleLcue pexpsty 
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CONI'ISCATIOU’ OP PEOPEBTY IN 
OUDH — continued. 

aud lands as one of the heii-s oi M Z against a defen* 
dant who was an heir of M K, and who had obtained 
possession of the houses and lands under the orders 
passed for the release of the one and the settlement 
of the other, the defendant pleaded that the entire 
property had come into her possession in 1856 under 
a gift from M Z, and that the plaintiff’s suit was 
barred by limitation. _ Zeld (first), in respect of the 
house property, that if the defendant was in posses- 
sion at the time when the proclamations were issued, 
the question of limitation must be decided as if there 
never had been a confiscation ; and (second), jn res- 
pect of the lands, that no question of limitation could 
•arise, since the suit was brought ivithin twelve years 
from the date of the Government order for settlement, 
under which alone any title to the lands could have 
been acquired by either of the parties. JEHAir Kade. 
•c, Assttb Bahu . . 'I. L. E., 4 Gale., 727 

2. Lord Canning’s proclama- 

tion, 1858, Effect of — Re-grant of confiscated 
lands . — ^The effect of Lord Canning’s proclamation 
of the 15th March 1858 was to divest all the Landed 
property from the proprietors in Oudh and to transfer 1 
it to, and vest it in, the British Government. Conse- 
quently all who since that date claim title to such 
property must claim through the Government. Where 

a re-grant is made to a former owner, the new' title 
will depend entirely on the terms of the re-grant; 
and if such re-grant is made for life only, no suit can 
be maintained to rectify an alleged mistake, and for 
declaration of an absolute title according to the tenor 
of the sunnuds by winch the property was held unde?' 
.the old dynasty and prior to the confiscation. Mtotta 
Jehan Sahiba «. Depute CoJtinssiONBE op 
Lucknow . . . . L. B., 0 1. A., 63 

3. : Property standing and re- 

gistered in name of one party but admitted 
to belong to another — Zegistration, for fiscal 
purposes , — lu Oudh, before its annexation to the 
British rule, a Eajah was a talubhdar of a large talukh. 

•A younger branch of his family had a separatemehal in 
the possession of A wholly distinct from, and indepeu- 
dent of, the talukh the Kajah possessed as representing 
the elder branch of the family. The Oudh Govei-n- 
ment for fiscal purposes included A’s mehal with- the 
Eajah’s taluUh, so that the Eajah as the elder branch 
of the family represented A’s mehal at the Court at 
Lucknow, notwithstanding that A remained in undis- 
turbed possession as absolute owner, paying though 
the Eajah for his mehal a proportion of the jumma 
fixed on tb e talukh. This relation between the Eajah 
aud A subsisted up to the time of the annexation of 

, Oudli by the British Government. _ While the Govern- 
raent wms making a settlement with the land-owners, 
and A was about to apply for a distinct settlement 
of his mehal, be, and after him his widow, was induced 
by the Eajah not to do so, the Eajah in letters fully 
recognising A’a absolute right to the mehal. After 
the suppression of the rebellion in Ou®, and the 
Government had recognized the talukhdari tenure with 
its rights, a provisional settlement of the talukh includ- 
ing A’s mehal was made with the Eajah ; but before 
a sauad was granted to him. Government confiscated 


CONFISCATION OP PEOPEHTY IN 
OUDH — concluded. 

half his estates for concealment of arms. The Eajah 
suppressed the fact of the trust relation of the mehal 
of A, and contrived that it should be included in the 
half part of the estate the Government had confis- 
cated, which mehal the Government as a reward granted 
to Oudh loyalists. A’a widow brought a suit against 
the Government and the grantees fortherestoi-ationof 
the mehal and for a settlement. The Chief Commis- 
sioner held that, as the Eajah was the registered owner 
of the mehal of A included in his talukh, it had been 
properly forfeited. Such Ending reversed on appeal 
on the ground that A was the acknowledged cesUd 
que trust of the Eajah, and that A’a widow as equit- 
able owmer was not affected as between her and the 
Government by the act of confiscation of half the 
Eajah’s talukh. Thueeani Sookeaj Koowae v , 
Goveenment . , 14 Moore's I. A., 112 

4. Confiscation and restoration 

of lands in Oudb in 1858 and of immove- 
ables in Lucknow — Gift — Title . — On a claim 
for a share in property, consisting of (a) immoveables 
iu Lucknow and (b) revenue-paying land in a district 
of Oudh, the defence was title by gift, with posses- 
sion, from the fonner owner, a member of the family 
through which the plaintiff claimed. As to the im- 
moveables in Lucknow, they having been included in 
the confiscation which, having followed the capture of 
the town in 1858, was subsequently abandoned with- 
out any intention on the part of Government to. 
make a re-grant in favour of any person, the result in 
regard to the present question was the same as if no 
such event had occurred. The otjier property (6) 
came under the general confiscation of Oudh lands in 
1858, and also was restored through subsequent settle* ' 
.ment operations in which the final order, relating to 
the land in question, was to the effect th.at settlement 
should be made with the "heirs" of the previous 
owner. Held that the above did not preclude the 
defence of exclusive title by gift ; the order last men- 
tioned, on its true construction, only designating all 
those who might take under and through the previous 
owner (deceased at the time of settlement), without 
excluding any claimant, save those who might claim 
adversely to such title. The Government did not, in 
the settlement which followed the confiscation, make 
any arbitrary or wholly new re-distribntion of estates, 
or pi-oceed as if the existence of previous titles (although 
they had been brought to an end) was to go for nothing. 
The enquiry in most cases was as to who w’ould have 
been entitled had there been no confiscation. As to 
■both classes of property, the gift was maintained, 
Jehan Kade r. Aesas Bahu Beguk 

[L L. E., 12 Calc., 1 : L. B., 12 L A., 124 , 

CONFISCATION OP SALT. 

See Cases undee Salt, Acts and Eequ* 

NATIONS EEIrATINO TO. 


ilONNIVANCB. 

See DrvOBCE Act, s. 14, 

[I. L. K„ 3 Calc., 688 
7 Mud., 284 
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CONSENT. 


Sea CASJ9 Tirsza AcQruiczscz. 


Set ApruL TO P&iTT CorKcii.— CUEAur 
WUICU APtSU. list OB 50T— Vuvinos 
ov Arrzu- . J. 1^ H., 18 Calc., 378 
Set CozsousxTioa op Sent. 

piW.Il.,103 
Sea Decssb-^Fosu Of DscBzB— GznBu 
Ciaea . . I. Ix E., 0 AIL, 220 


See EriDzscB— CiTU Cxaza— Mooz o» 
s£mfa>nriiznsx.'<cj 12 W.Il .,244 
[10 W. B., 248 


See UiBoir Lxw— lanz^xsct— Mooin* 
CXT 105 Of Liv . . 1 Agra, 100 

[2 Agra, 173 
3 Agra, 143 

Sra JrmQK—Fowza . 21 W.IL. 100 


See Cxtta SXDiB JoBiSDicriOK— Qcu* 
no2r Of JcuiDicziov~Cox8m or 
I’ABTUa, BTC. 


See riBTizs— SffBSTiTOtioz or Pabtiea 
— I’ lxrxrirw. 


[17 W. Xt^ 476: a B. 1.. IL, Ap, 08 


See ruxseo— ActnoBtriTODtso Cubjct. 

[3 Atooro'r L A., 263 
LL. XL, 11 Bom., 601 
a Mad., 423 


&« Citu mea WxtrsB. 

— Proof of— 

See EriBUrcB Act, b. 74. 

[LL.IL,4Cale..70 


CONSENT DEOBEB. 

See Dkcbbs-^XBVT Dccbeb. 

CONSEQUENTIAL BELIEP. 

.SWCxiBf errsEB Covut Fisj Act. 1S70. 
S. 7. XBO ECU. II, abt. 17. 

See Caibe casui Oeclx&itobt Decbee. 
brjt lOB. 

Set Cues ritoES Vxicxtios or Sdit— 
b'ciTE— UrcujuroBr Dccbei, Som 
roB. 

CONSIDEBATION. 

See CxEU CSDEB CamucT Acr, s. 2S. 

Sea Cent vxvta I’xomiuomj Noib— 
COMUlEBXTiaX. 

See Cases rmsa Viri> 0 B x» FcBiusu 
— ’CostiuEunof. 

— — — lUoasi— 

See Cuts CTtPE* Co*T**CT Acr, S. £3— 
ILLEOU. COXTBXCTt. 

6 < 0 Tsotu . . 0 B.L.B., 68 i 


CONSIDEBATION— roEfi'suA 

Immoral— 

See llisnn Law— W ixir-CosSTKCcriow 
or Wuxs — B sqosat roa iuuoral Cox. 
BXSEaiTiOB . I. li. B., 23 lilad., 013 

— Proof of— 

See Cases zvvza Etipiscb— Secoxvabt 
E nsExcE— UasTAurEj) oa CaftEou* 

TXSED BOCOAIAKTS. 

See Ores or Psooi— DoerKKm &iut> 
xxo ro Loest, Exscrrxor or srs Cog’ 
BiotsAiior roB, etc. 



cicnt 'cGOAiAcnllta for tlto AgrctDcxit. A I'kin* 
UO, aawertr, raisr to Kt sAitl* s srrurity BJautlsJ)/ 
cxocQtcd by LimAiIf, nnat uaIe ont » good prtmd 
fade cu« before Ibe ilafcndAbti esn be tsllL-d (A to 
proae cvDtiiknAion. PaAiiUj) Sir r. Uosne Siao. 
KAuraUAp Tewaa) r. rzAuxAP Set. rasnuu 
Sem r. Dcuoa raABAX* Tbwabi. Faisuo Sir r. 
Her BuiAPoa Stro. PaAous tizr r. Bajuska 
ifxuoa Si.vo 

[3B.L.B.,r.C,Ut iaw.iL,p.c..o 
12 Mooro’s L A.. 276-288 
See lUjD Baip r. EaiiarAair IUucuaxsba 

[L la. IL, 2 Bom.. 373 

ff tetiiJtr* 

me * rlB to rcftira 

I III couiicntlun- 

_ — . * UAj conUui 

sa sdanA»>uQ of tlie rocil|it Ibirvtuf. It being grucr- 
•Uy, If not oalrcrully. tbe cm«s tlist (be ooAMlcr*. 
Ikn'iBo&ey le i%id At tbe Uise of tbo csrcutiiA 
of t!te ditd. gnsi {njiutke wuvUI bo cuomtlcd 
if toeb eaiJfuco vm excUdciL ScbM Uab r. 
Ubuuas Lab . . . 2 N. W.. 200 

KAAErpEA Nats Sabixseb r. Jodoo Xxth 

SiAon 7 W. B , 441 

ifijo Daio r. Ebuuvabat Babcdakdba 

XL L. IW 2 Bom., 273 

3. — — I BoesMeal {mport- 

imy r(Hi«iirra/ioB.— A bonA sltliuugli under tni). 
dm not Ui laiUs of lUilf Lo;^ Uul Uiere iiu b«n 
» iuSiekut GnnAidcrAti"Q fur lu Mauobis ZAnoos 
.lu Esat r. Lgns Krrrroos . 2N. W.,4S1 

4. ■ Sufflctency of consldoraUon 

— C«*(ree( Act, in 3, cl. fdJ-‘Coaey{eraltte noriay 
imdtreellf frum prvmteee-^Slraajer to Cotutjfre^ 
hoe.—L granted m c«Ule to C. And dimUd Lrr to 
iBsle «a aASUAl u>i2Mnt to A’e tntLrra, C by 
•fTtmeut of errs lUAde «iU) L‘» brotLrrt ;<n?- 
nu^ to carry out Z‘i ditvcd a*. JI*U ly Isscs. 
J., fUWvuig V. I'ooU, 3 Xer« 3i(K diet tUe 

sgreetoent «u lufirccAtle EgAinU C by A't tn.- 
UitT*. if<M by Kixoesaut, y.,tUtUicgTvitl'y 
J, and iLe irvmM by C to vLcVxtbLirB of L Uing 
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CiOWSIDERATIOlT — continued- 

one transactlouj there was a sufficient consideration 
for the promise within the meaning of the Contract 
Act, s. 2. Chinhaxa Eatj c. Ramaya 

[L L. E., 4 Mad., 137- 

5* — Contract Act, s. 2, 

cl. (dj. — ^The administratrix of an estate having 
agreed to pay S his share of the estate if S would 
give a promissory note for portion of a barred debt 
claimed by A from her, 5 executed a promissory 
note in favour of A, gave it to the administratrix, 
and received his share of the asset. Seld that 
there was consideration for the promissory note 
within the meaning of s. 2, cl. (d), of the Contract 
Act, 1872, and that A could recover upon it. Samije 
PHiI/AI V. ANAIfTHAMATHA PlILAI 

[I. L. R, 6 Mad,, 351 

B. ^Profnissory note 

— Good consideration. — In an action on a promissory 
note, in which the defence was want of consideration, 
it appeared that the note was given by the defendints 
to the plaintiff in respect of a transaction in which 
it was arranged that the plaintiff was to find sureties 
in a certain appeal case in which the defendant was 
acting as mookteav or agent ; the sureties were to 
be approved by the Collector and were to be paid 
RlOjQOO. The plaintiff found the sureties; they 
were duly approved by the Collector, but the plaiutiit 
paid them a much less sum than E10,000. Meld 
that there was good consideration for the note. 
Gots-a Naeain Doss v. Sib Chpitoer Sen 

[1 Ind, Jur., S., 409 


7. 


Execution of letter 


of license hy creditors to insolvent. — The execution 
of a letter of license to an insolvent by all the cre- 
ditors mentioned in the schedule to his petition in the 
Insolvent Court, upon which his petition in the Insol- 
vent Court was dismissed, was held to be sufficient 
consideration to enforce the contract to forbear 
against one of the creditors, although all the creditors 
were designated together as one party in the deed, 
and there was no express declaration that each cre- 
ditor executed in consideration of all the others 
executing. BTTNasEBPHPn Poddae v. Ramjeb 
Mobaejeb . . 2 Ind. Jur,, IM. S„ 243 


8 . 


Verial promise for 

i.~^Whflre a contract of 


interest — Nndmn pactum.- 
loan stipulated that the legally demandable rate of 
interest should be five per cent,, it was bold thgt a 
claim by the creditor of interest at eight per cent, 
founded upon a bare promise of the debtor to pay 
eight per cent., or upon the fact that the debtor had 
in (account voluntarily debited himself with eight per 
cent, in lieu of five per cent., could not be maiutained 
in law for want of consideration, amounting merely 
to a nudum pactum. Qutheie v. Disteh 

[6 W. R, P. C., 69 
11 Moore’s I. A., 129 

9. Assiyiimeiii of 


deht — Transfer of morlyar/e. — A mortgaged to his 
brother JB his twelfth share in the immoveable estate 
of the family. C at B'a request becanio surety for 
A to Government. A having becomo a defaulter, C 
became liable to Goverumout in respect of his dc? 


CONSIDERATIOIT — continued. 

falcations. 3, with a view to indemnify C, trans- 
ferred to him A’a mortgage ; at the same time 
assigmng to R a debt due by D to A which had been 
previously assigned by A to 0. In a suit by 0 
against 3 for possession of A’s Bhare,~J2eZd that 
the assignment by <7 to A- of D’s debt was a sufficient 
consideration for the transfer by 3 to 0 of A'a 
mortgage, and. that a sale which was made by the 
Government^ of A’a share was, subject to such pre- 
existing valid charge. Yashavaht Scbaji Kuz~ 
eabni -V. QofaIi Ladko Bhandabeab 

[2 Bom., 202 : 2nd Ed., 194 

10. Illegal consider^ 

ation — Account stated — Mortgage — Construction 
of agreement. — An agreement reciting that in coa- 
sideration of the care which the plaintiff toot of the 
defendant and her property darbjff her infancy, and 
of the instruction given to her for which the plain- 
tiff expended her own money, the defendant had 
mortgaged her house to the plaintiff ; and stipulating 
that in the event of the defendant going to live with 
any man, and simDarly after her death, the house 
would become the plaintiff’s property, — Meld that 
there was no illegal consideration shown, but the con- 
tract was good in law and in substance an account 
stated, with a mortgage to secure the amount due ; 
and the usual decree for redemption was made, re- 
versing the decrees of the Courts below which threw 
out the plaintiff’s claim. Hums or Buses Beo- 
Baiu. Akubai . 2 Bom., 357 ; 2nd Ed.,, 337 ■ 
IL Tfanf of con- 

sideration —Agreement to avoid further litigation. 
—A mutual agreement to avoid further litigation 
is not an agreement void for want of conBldcvation. 
Bhiita vaiad Kbishsaeea V. Ningaepa bib Snm- 
APPA TusE . , . .5 Bom., A. O., 75 

12, ^ On demand pro- 

missorg note given for interest on mortgage deed, 
-loith interest on such interest. — A promissory note ' 
payable on demand, given for interest duo on a mort- 
gage deed, with interest on such interest, cannot bo 
enforced by suit, there being no considemtion for tho 
making of such a note. EuspAiui Adesie Davab 
V. Rapasji RusTAaiJi Wama . 7 Bom., O. C,, 9 


13, 


Marriage — Valu- 


alls consideration . — Marriage is a valuable and not 
merely a good consideration. CHurrAUAPATr CmNBA 
SlJIHADElEAJ,r. ZAimtUAE OP VlZUBAOBAjr 

■ [2 MaA, 128 


14. 


Servant employ- 


ing particular hroTcer on his master’s behalf — Void 
agreement. — Where a mehta, u-ithout tho knowledge 
of his master, agreed with his master’s brokers to 
receive a percentage (called sucri) on tho brokerage 
earned by such brokers in respect of transactions car- 
ried out through them by tho mebta’s master, and no 
express consideration was alleged or proved by tho 
mehta, tho Courf refused to imply, as a consideration, 
on agreement by tho mehta to induce his master to 
carry on business through such brokers, and w.as of 
opinion that such an agreement would be inconsistent 
with the relation of master and servant. But where 
the Biune brokers agreed with the mehta got to charge 
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DIGEST OF CASi:s. 


( izca ) 


COKBIDiniATlOIT— reoG'nKdf. 

Iiim ^roltcrtgo on incl> pritktc trnsiociuini b* 
thcuU cftiry on throogb thim, ftml iLe nuLta tanu4 
CO pHiato tniniacUooi tlircOiib Irokrrit tk 
liiM that the hroLcn w(to boouil by that agrcimutt, 
&ud could not maiutalii a claim tot tuck hnkctagcw 
VlMAYlKBAT OaSTlTlUT V. lUXBOODH PftAX* 
JITAXSU . • • • Boiii.1 A. DO 

16, .■ I Dtht dtt*—Cou‘ 

tlJerai!i>» Jot poirtr^-^J H executed In (avonr of 
j> u bktniuicot (authorizing P tu recover bjr anit or 
cthcrwiM frcin IK and 2f a zuiu of I123,&0U) ^hUh 
runUianl thia claiuet “From whatcrer anm P 
may recoin fitm U’ and it’, he it to pay Liouclf 
tho aum of Q8,i^ which ii duo to Limaclf. and alao 
the czpcnsra ho may bcur in tuaUug recovery. auJ 
he ia to hand over Uio wrplua to me." Jltld that 
tho ahoeo initmmevt wai mado u> a good conaidcra* 
iinu, and waa ittevucallc. riiTisri IfaxcitasJi 
^Vat>lJt r. Uatcbstt . . 7 Dom., A. C.. 10 


CONSIDEnATlOir— eead'aaci. 

10. — . ■!— Cea/iMcf /o 

««M <n 0ttal of pltaJtr waaiaf a roja.-'A auit u 
not maintainablo on a rocleha tot ahakruna phiO 
after tho tema of a vhadcr’i nmnturatluB have hem 
agreed npon. and when hia acrtirit are already 
gaged) there being no ronaidcratloO for the mntzacl. 
FcuLiu r. Diiuoos Kooxn . . 3 N. W.. 25 

2a j}tii ca i/e- 

cree larttd It Umilaliom^A ikLt due on a dwree 
ia a anAcient roniidcratloa for tho making of a 
ptoinlaaory ^o, although cteculiuu of the Aerce he 
barred by limitation at the time tho Dote la wade. 
llrLUxa r. Uxonr . . .ON. W„ 160 

81. AJroiKtofmoaty 

to tatt rtpatjtioti ij fataxlg—lloral olUoaiion— 
^M*«a>ara/ oj ikart i» Jamtty ttfaft. — \\h>Tu a 
UiDifti j-aicuicr voiiuitarily adeaaced Dionry to hie 
brother audco-l'arceriir for the I’uri« ae of hia dcftuco 
agauiat a ehorge of forgery, witiiout an^ }rceiuua 


U &ot| though the pUlntiS lu« |>aiaed no alwilar 
agrreraent la favour cf the defendant, iotalU for 
want of coatdentioo or mutuality of obligatinn. 
Uluotma UiuoTi^Dis r. Oum . 0 Bom., 418 


17, '■ ' - I— I. Zluttal oontdtf 

a/ioa— JyrrruMat to p«y «a< for ec/r.— Where 
there wat a written agreement Utwwu the drat d«> 
fendatit’a father and the Collcetur, In whieh tlie drat 


hU agreement fr<mz Uing wholly ehftaUA W imply 
m tl^i«rt cf tho C Hector an agreement that he 
ahoold held the land fer ever at that nut and no 
mere. SncrxiiTx Auuai, c. ArriEvrrt Airaw* 
oiB 3 LStui., loo 


from geueratnn to gmcralt.**. jwy te «b* ! 

liluO j-er Btoium out cf a •^’<fi£(d fund, ifcfd that j 
the undeHaVbg of the flaioUfl to ferbiar fna i 
filing the (hit due to him ptkr to the cv.utraci w 
a •<s£c»nt new (e;6«id(nkUoa to auppuit the ceutrart. | 
Cusrv KauaTiai l^i-ur r. AraKrtaevaL An* ' 
XU.OM . . • • . 4Uad.,4&7 


a... . .. a.,.>... t_ a<L. .. i .g ... 

latter of tiia ihare In tho undirldid family laUtc. 
Va«cx>et UuiT r. V»uxtau Saediuy 

110 Bom,, 139 

82. ■ ifcrol c<ar></rr> 

efioa— Froeiii* to pay at uajonty dtlt e/anay le. 
Jaaoy^Prcnno to poy tarrrJ dclf>— Tho gcniral 
rale of taw la that a conaidmtieA mmly mural U 
Hut Taluallo exskiJirallon. luth aa would inpjxiit a 
proDiiae. Hut there are luatancce of infureraLle 
proisbet wtdeh funsrrly wrte nferrrd te the Dow 
cxplotkd prinriple e>( pneiuoa ovowl obligation, and 
which are atill held to be UtHhng. although that 



during Infaucv. and a pruuUo in renewal of a delt 
barred by the law of runilallon. Tho ciBracy of auch 
pninUra ia now baaed u]>on the juinopla Uiat where 
the coDiideratliii waa originally beneficial to the 
tarty pn/tnUing, and ha be t>roUcUd frt>m UabiUty 
by acme traviaVxi of tba italuta or cejsnicu law 
meant for Ua adrantagr. ba may rciKunce tba Uof 
fit of that law, and if he promliM to pay tha debt, 
he ia bound by the Uw to jietferra that ^>re4ul,c. U 
(xeruted a razinama in favour of the j lamliff on SOth 
Auguat 1&*A Uantfemug trrtain lai^ to the Ult<r. 
The {daintdf, after giebg tl.e naual kahuliat to Ihr 
Collcrte r, waa put la |« taetakn <>f the ta-uda Un the 
7th Apnl IbCU r uUakud a mociy there* agaloat 
A aitden the 3rd duly 1803 atUchu] tba Ui da aa 
belurgtng to A Jft/J that a Acne ej l!>o A • hhh 
I'taintifl held agmut JJ. th-u,h lima tarred. In 
lbCS,waa ^ing then aliU nrntufird) a g«4 on* 
aidciwlua) hr If* raii.ianta b IbOf in jdainldTa 
faveur. TiLUcsouaw lIiYunun r. Jiriwai. 
10Bi9m.,S00 

bncuaTii Uaxiuxi c. DocMa Axa Nexur 

ID W. IL, 210 

aa — 5>tf ea 

iad.ncam*/ ej ieaii.— A Loadi waa ■h'uBuee.l eX 
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CONSIDEBATIOIT— 

Bombay upon a person in Bombay, indorsed and dcU> 
vcrcd out of Bombay to one who out of i^mbay in- 
dorscd and sent it to the plaintiff in Bombay, who 
received it, got it accepted, and presented it for pay- 
ment to the drawee, by whom in Bombay it was 
dishonoured. The plaintiff, who was the agent and 
banter of an Ajmir constituent, on its acceptance by 
the drawee, credited the Ajmir constituent with the 
amount as of the date when the huudi would become 
payable. In a suit against the first indorser , — Seld 
that, as between the Ajmir constituent and the fii-st 
indorser (the defendant), the giving by the Ajmii’ 
constituent to the defendant of another hundi, which 
was never presented in Bombay for acceptance or 
payment, was a consideration for the indorsement by 
tho defendant to the Ajmir constituent of the hundi 
scut by the latter to the plaintiff and sued on by him. 
SnOANCnAOT SniTDAS V, MUiCITAKD JOnAniJIAJD 

[12 Bom., U3 

Affirmed on appeal in ATuxoitand JodahmaIi v. 

SnaANOHAHD SniTOAS . 1. L, B., 1 Bom., 23 

24. Coiiiract to gioe 

lease — Proof of consideration. — In a suit for a 
declaration of right to, and to obtain possession of, a 
raiyati jote by virtue of an amaldari pottah granted 
to plaintiff by defendant, where the terms of tho 
pottah were substantially that the plaintiff was to 
have) a raiyati jote at a certain jumma, and that, on 
there being a measurement and re-assessment, the 
plaintiff was to be liable to pay higher (i.e., per- 
gunnah) rates, there being no mention of consideration 
or any reference to a right of occupancy , — PTeld that 
plaintiff could not urge that the written contract 
conveyed to him a right of permanent possession for 
due consideration, nor could defendant be l^ally 
called upon to prove payment of consideration. 
Bongo Chandeb CEOOKEEinjii:r v. Noziioodeen 
Ahmed 11 W. B., 158 

26. Contract to pay 

maintenance. — ^Plaintiff was brought from his native 
place by defendant’s adoptive fattier, JD, who had no 
one to inherit his property, except his daughters 
daughter, with a view to give her to plaintiff in 
marriage, and confer on him all he possessed. After 
marriage D’s grand-daughter died ; but owing to 
defendant’s being adopted, plaintiff was deprived of 
all the cherished hopes of his wife’ s future inherit- 
ance. Accordingly the adoptive mother and defen- 
dant executed a moshamah-patra in plaintiff’s favour, 
promising him, in consideration of the above facts, 
a monthly allowance for maintenance. The present 
suit was to recover a balance due of this allowance. 
Held that, whether the English law was applied, or 
the principles of justice, equity, and good con- 
science, tho deed disclosed a good and sufficient consi- 
deration for the promise to pay, and defendant was 
bound to pay, the stipulated allowance. Shib 
DUN Bom V. Sbee Nabain Bom . IIW. B., 416 

20, — — Suit for land 

under pottaTi — Question of consideration. ^In a 
suit to recover ceitain land alleged to hare been 
granted under a pottah, the J udgo, finding that no 
consideiutiou had been given by the plaintiff, pro- 
nounced the contract a nudum pactum on which no 


COISrSlDEBATIOISr— cornfmaed. 

action would lie. JS^eld that, as defendant had ad- 
mitted the' grant of tho pottah, and contended that 
the whole of the lauds had been made over to plain- 
tiff’s possession, no question of consideration couid- 
arise. EooP Naeain Singh v. Chatooeee Singh 

[law. E., 283- 

27 . • 1 1 ^ Contract tdgroia 

indigo Extinguishment of original debt ichioh was 
the consideration. — ^IVherearaiyat, in consideration of 
an advance of money. Las stipulated to grow indigo 
for a certain number of years, the contract is not 
void as being without consideration because, during 
the period it had to run, the debt due feom the raiyat 
is extingnisbed by the delivei-y of indigo leaves. 
The contract is one entire contract upon one enthe 
consideration, and a contract which was at its com- 
mencement based upon a valid consideration cannot 
become void for want of consideration by any change 
whatever-in the situation of the parties. Lemie r, 
GoPAX Mundui . . . 17 W, B., 81 

28. Appointment of 

I agent — Memedy in case of revocation of authority 

— Suit for specif 0 performance, — ^Tho defendant, by 
nn agreement in tho nature of a letter of attorney; 
constituted the plaintiff and his descendants the here- - 
ditary agents of the, defendant, gave him authority 
to collect_ the routs of his share in an inam village, . 
and promised to pay.him an annual salary out of the 
rents.- Jfeld that, as between the parties and during 
their lifetime, the appointment was valid and bind- 
ing, whether.or not any valuable consideration passed ; 
the mere acceptance of the office by the plaintiff 
being a sufficient consideration for the appointment; 
If the defendant had revoked the agency improperly, 
the remedy lay, under ordinary circumstances, in a 
suit by the plaintiff for damages for breach of con- 
tract. ‘Where, however, the plaintiff chose to sue for 
specific perfoiraanco and demanded arrears of salary, 
— Held that, without a valuable consideration for the 
defendant’s promise, the agreement passed by him to 
the plaintiff would be nudum pactum] and the plain- 
tiff would not be entitled to recover, except for work 
and services actually rendered. Vishnuchaeya v. 
Bamchahdea . . I. L. B., 5 Bom,, 253 

29. — — Promise to re- 

frain from suing — Suit found to he barred, — Where, 
by reason of a promise, the promisee refrains from, 
bringing a suit which, but for the promise, he might 
have brought, there is good- consideration for the- 
promise, but, if at the time of the promise no remedy 
remained to the promisee by reason of limitation, 
there is no valid consideration, and the promise cannot 
be enforced at law. Petes v. Vaedon 

[23 W. E., 62 

SO. — ^ Want of .cour 

sideration — Decree, Adjustment of, out of Court — 
Civil Procedure Code (AAV of 1883), s. 358 
Contract, — ^Tho plaintiff held a decree against the 
defendant, and in execution of it attached the de- 
fendant’s property. A compromise was then made by 
which the defendant executed to the plaintiff the bond 
sued upon, in satisfaction of tho judgment-debt. - The 
compromise, however, was not certified to tho Court. 
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DlGtSt OV CXbES. 
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CONQII>£llATIOK--«A««jKi<i. 

XTr/^ tlimt the bond wilbost cCAiiilmtlcn. The 
edjuituient of the decree, uot lurioi; hnn certtfiod to 
the Court, wee not biudinf; on the jiUbtiO, end, there* 
fore, euiutttuted no velid coniidcreUua, I'mc* 
s-Ura Ueucsexsiu e. XisiTiS 


tL U. B.. S Bam., QOO 
3L — Utetrfifitd aJ‘ 



CON8IONEB OP WEST UfEIAH 
ESTATE. 

.^eeLtcr . . L1«.B,,3 Cale„63 

COEBIONOn Ain3 COKSIOITEIE. 

Stt Cuzt rxPtB Coxxuct— CusiTire* 
Ties Of Costsucis. 

SrgLux , . Zl^lL.lQC»lcL,67a 
L ' Oooda coneignod to ogont for 

SAfo on ConiniSBion— 2re»/r« i/rairn djeimit 
good* <i»d fttJ ly a^ee/— Tai/ar<]_y rttttptt it»l la 
atitjaainl ofyoodt ly eoeei'^eer 
—OoiiJt allacitJ iy ^•u/7eM»/*ered«/or e/ eo» 
itymur—Ctin'iit ly ayt»i.—Oae P et V{re2n,rea cun* 
U|;ncJ ccrtehi la^e nf eecil to V JI S[ Co, et Uomljty 


Ootamant r. Pro* Kt$\ori Doi\, S O. L, 
2J3, jilrtr Makoutfd A'atew Jorkarry t. Kifloo 
BiUf, JW n*. P; 150, Oa»* r, Kooojoo 

Vtin>-a S,!0 ir r, 7? 4ti n,irM/rf» flau • 


[I.l..a.aiEom.SS7 
j.— , — ., Doty ef conslgaco nelo oIoAr* 
Ins goods on srrivoL— Thrrv U uo dut^ eeet 
opgii the cviulgnre of t^oode emtUig by e t<mcI u 
nawtelheu on the firttday of the smre) of the 
vtswi. in the elaihre of en txx«<e* O'Utreil. See> 
soox r. UesUT Des Ducbot . I C. W. If., -H 


CONSOLIDATlOIf OP CZJVIUS. 

Sft I’seCTics— Cirn. Ceiu— AnuuetTT 
Cutnxs . E Z* S3 Calo„ Cll 
C3 C. W. W., 0? 


lEE.n.,7 AU..1SI 

33. Inadequacy of coosfdortt* 

tlou— £■>/ to It! ottJf >UtJ.—V*riy e<<V>n,; V> 
eeide e treuAecttvn no the k-'O’uud > f iiiedi'iiiery 
Ilf ctmujtretu » >uu>t eh-w eucb >neJn(iuey ee »iit 
u>T<d<e the cvuclu»>>-n tliet be titiur dU u>t ondar- 
eteud whet be «M ebuut, or wee llte eUtua rf miisui 
IwiioeiUiia. .tuMisiniUTua tftxtseL or Utsaet. 
r. JvunieertB Itur 

lie. Z. U., 3 Calc., 103 : 1 C. le. n„ 107 

33, — — - -..I— I. I^TtJrOit of $»aIo 

/Jrf. — Iiudi<iuery f f (onei.UTaltia i« ift nek.laet«« 
inof of mol* fJtt KiiMuuL I’etuen NeKeis 

hUMUr. NoettLiu.auco . . OW. lt,,SO 


COIfSOleEDATIOIf OF SUITS. 

L . ConaoUdatloii of suits on ap. 

plication orpIaUtllQ's.--C«4ie..ltdiiiaocf euitem 
•t'l'IicetibU of LU.bl.Se slhiacd. I'leioos r. lire. 
SSTU . . . L Xe.IL, 10 Cslo.,&S 

^ . ■ Appeal— Two eaiU hartcit beta 

WetituUd by e (tfrvhMr of two iLftnot lei-tleine of 
the eeo« (cuorw fts r&her.ctsast of lha not of the 
ro«|weU«# prU. Cl, the tint Cheirt (rreleel thtcD ee 
if they cveiktltulrd one eail,eitd t'e>e uos dt^uha 
ialotb i/e/J thet In iLing m the Cocil acted 
•uiully end naJonellT. er..l tlud there eowldlc be 
obiniim !•> one i'<u^ Hied frou whet wee 

euMMUidiy one d«roe. l>amuOLUH to Ittrae 
Cuc» Uur . . . . 13 W. IL. 335 



digest OV CASES. ^ ^ 

^ , , , 1 cONSIILAB .CO.U^lT-^<^o«f‘?^^' 

COHSOLIDA^IOT^^;;--':. -b. 

amts sopa- V‘‘''>.,"”“‘-_.„, „„f. ,,„nn the question 'VU 


tffc- 

niou/Jin. O'- 

‘tPo C-lU'ctoi-'B acc.si..n ^.jrtnally ho 

notice Nvaetahoii hyt^^^^^^^^ ,, Sitr.O Dv^vj 

deemed as uuavpealed. j^gra, 14- 

peal to Privy CouuoiL Q-- ^ppU 

date without cousontof Pf tject of suit 

faUascB are before a Court and Uie subj^ 

uud the defendants ' to'bc tried as one civse 

Las no authority to order thciu to j. 

iAnsttherviliof theparU Lo 

l^nt of all the paiUcs evidence given 

Effected by the C->n'-t ^ ^ ;nuhe .. 

hv aiiV . TCfj'TDUN 

sLuo4o l>iai3UAO Donrr r. V. E,. 106 

foto o^^ACY. 

oj 

JSvidence Aci f 

svSii-SBrJj-M 

tto or raor° ^ ^ Tf 528 


AT? rtnuBT-T-COHCtw^'i^' 
CON&BIiAB . . _ 

upon whether _ the bf the Sultan of 

have arisen witlun o i (m^gtion'whcther partira 
ZaivAliar, and not 'U>o« the jon^uons. 

lo ■ such suits are ^.f^gso between Her Majesty 
Glider tho t'-t^\y ™2 dtau if British 

the* Queen and the bui iiritish Consular Comts 

s“£ oSS jrsts- 

subjected to y^\^cro British subicetB, ? 

who have not hoc “ontinuc siuts m his^ 

pivtcctioii. to hi O accepted as . jt;„n 

TuAnuTprAK • 4^ 


TUAUm- ■ . 

^ S^e U B., 3 ® 

See^ ■ iRS-5iddi»y «« 

penO'l- ^Qo^de, 

S YT. B., cr.. 36 

biddinS- 


ooSseiaBOOiw® 

• .atdAiWcat. 

See 


oobtem^® °v 

f T.V 




_atEgauda. Covbx- 

j^xSPAcrioS ov- 

SA?---3rvU-’ ^ 20 
POAHIA^ tx. covnr- 

GESEBAi p- Jj, B- . guBjects 

4-1 ntt of Order 

Begistr»hm^ ^ c. S^ 25, 

_— — — ii^ar Stat- ^ tsfid, Attae^’’' 

at Zanzrhar Aua^^K -rr.-. c. 46 

i» Co«ii«‘ oJ. , : 


G0EXEAtEXEG.E3^ 
3.PKEAEC0EE, .174 

3-^^^^rnES223 
4, PESW^ 

6. ErE?^’^ 

-rr-WOEE 


Col, 

1573 

1576 

1581 

1581 

1582 
1584 • 


1 OE CoEEEAIEE paOCEEEEE 

Cases EEEEE C3t^'^g_ 471). 

®^^C0&2, B. 476 XIEE, 

See CASE^^87 (X873' S. 

COEE, 188^, ® go3jEi>IBN0B OE ^■ 

g Paxeex, Sms C^ee 2,36 
SeeLEXEEEsBA^p X..B.,25^ 

oTv juEiSEioxioE 7j/[ad., X3X 

Sae YEEBiE. p_ X.. B.. 6.4^ 

„ T.B.B., 

SceBECEiVE® . 
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DIQCST OP CASES. 


( im ) 


contempt op COUBT-ccn/iMfrf. 

1 . CONTEMPTS GESE»ALLY<“ 

1 , — Socdlng oQlcor to Jud^ to 



)tw(Tojn>dtj'o/ctintnnftotCtJurt, IxTusvinta 

oi PUTAU) . , . . 1 Ifydo. 70 

2, I I—. .1 flft Tnm unicatlQa with Judea. 

•—It It cimtrtT^ to the }ir»ctice of r 11 Court* of Ju*. 
tlcc.unfkU to»D ftjTcriaryi oudocuiitrsipitif Court, 
fiT m fUiti.r, under nnjr prittit wlitlcttr, to <o(a< 
fTinnieitouUh * Judi'f r»f<rit l)T unVlic t'r.«r«di'Ui 




*13 a'L. R., P. 31: 10 W, n, Cr., 43 

Is Kl CsrVOEB ZiTt CuCCECBOrTTr oremUd. 

C9 W. Q.. Cr.. 03 


CONTEMPT OP COURT-tfo./.***/. 

J. CONTEMPTS OEKERALLY— 
esecutlua of » ditrto of tU^t Court «^iiut .V Ji. 
J. u-m* I>at In pouciuoa by *& (.ifeer of tliU Court. 
Ittid tliAt lb* turning out of tbo SbenlT* < J.rcr* 
o rcntcsii'l of tbo Ilifb CVarU UacGOO&CTTT 
Da£ 1CX r. Kosis Cucnscft Poib 

C3 Ind. Jar., N. a, 00 


O. OlQeor of Court ftccoptloe 

bribta— Person e^irn»j triSr# ta t'JJieeri—Poictr 
t>/ JItji Court —111* lii^h Court. ■* u C>Airl of lU'- 
Cord, UM lb* power of tumm&rily puatdilii,; ti.r c»u* 
tempt, .tsy oOice? of tb« Uif(b Court « bn mIi for 
or uccepti * pretest fruni uiijr penu lawh^fAioar 
judgmest U prouoDDCcil by tUe Court ii (nlUy cf ■ 
pT’** brtMh of duty uul ■ couUmpt of Court. So 
•Un *r>y perwa win tffiTi ergivi* *3«b prxwDt u 
guilty «t u cocteapt of Court. Iv utt Anuoov 

ts'w.it,cr..oa 
0. ,1 - .Boflttftl to i>ay laonoy under 

order of CItU Court— /u^nronivRf^JvrKiK** 
(ion o/ifi,9t Coir/— Cl ri/ fVoenfin Code, 

*«. Silt SfJ.— Tb* decree in ua •.lumUlrutlnn *uit 

• t I > • ■ • ' 


•' . ''t .1 ! ’ i . 

(U W. B., 02 

0, ' Carrying olT crop* ponding 

suit for runt— Gfoin*/ J ot Juutinal o/ «••/.— 
Dunsg tbe pendmry of % lu'itfur rent tL« plunliff 
procu^ lu ktUcboitnt of the growlni; rri'p*t aod 
utlcrw^rdi. »t>d without ButbiTity, aud Itf.irc tb« 
»iiit «kl determined, rarriid iff »inu of IW rr-jw. 
'J[fld lint, *Ilbuu,b ibli w>« Ml Set pr pirly 
putiidied by tbt C.<urt Ulow s« s ea.et4in|>t with s 
tine, U wu DO ground for ■lirudielng tbo lult. 
CurtTOOSAinSueaa r. boo'eMn mmis 

[Marsh ,31:1 Hay, 00 


)> til* edier* wir* Inrned < et l*y .1. wbo 

iuew tb»t they Were in p*>.».'i.u by eidiTif t?«< 
Hub Court, .f b*d purcleebd tbe H.^bt. t lie, sud 
ii.'.imi e>t .Y n ia tbe Und si • luU' bii.t is tLe 

Cucit of thi ZUU Juid* * f te!* -t-PM’^i.assL*, la 


Oiontbi, vbe spplud W tb* Jud^e of tb« Court l«low, 
uoder s 3(1 of Ibe Ctvli Prweduro C<>Ie. Ua l>« 
ditebsitzid. Tbii order wsi rtfuseL i/eA/. »a sjv- 
prst. that tilt pniTeedlng uuibr wbirb .1 li»<I l-reu 
Imprisaed wu ued ia etcentioa of s deme. but 
tint Uie WM bapris ntd csdiT prnnu «f ri>iit<ui|<. 
sod (but tbe iimrubinr oft*. 311 snd 313 did tft 
■pplT to tbe esie. Per tVurrr. 7.— Tbe jurl* U li.u 
of til* Ifigb O'urt (o iutTitn fr r<v*i((mp( it * 
Jurixlietinu tbst at liMiiabmUd from Ibr oM .Su[>t\u« 
tVurt, and w*» ci>nfiTrfd npua tbit 0< urt by tbe 
Cbarttnof t}« Crown, wbirb lar<»UJ ii with all tlif 
IMwer* anJ aultvraty of tbe (larn C»urt cf KirgV 
Itvnrh and of tbe Ituh Court i f Cbase<ry ia Gr>a| 
Itritaiq, aad ihii Juuidirtlo'i Iim n-A iyiii r<iii>i<d >r 
affectol W lb* Cirll pruredare Cede. Mrurtr e. 

LiwxcBcx . X. X« E., 4 Cale., CSj- 

10. Juriaeitetion of IDgh Court 

— Cirif Preer/,r* Ca/r, fevS. /. 13 ^ - 
for roafeof'f— i'oirr /* e«Me,i< f^.^r era/ee*/— 
Proeedire — Cuibr tbe autl. raty r^offTri.l 1y tbo 
Cbartew i-f li*« i'Bi^an.e C. ar** »a-l notia-id i.j 
tbttr <wn lA'.leT* Patent, tbe lli..b Cast* Ii U ie* 
p«<kx« rbe p«*ir e.f inr.'e.tiig ed.eileei.ee i.i tL.*r 
iiTelen ly <■ it..ailUl f.r Aj nvanlt 

Iltjh C. <.it« Ii lulea, tbe r. .n-eli-ipre.ii I'd by a 1 34 
tl tb* Cml lV.<.J.r. Ceele ( t.l X e f ISfi’) « eaK* 
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1}IU&>T OF 


( ) 


CONTEMPT OP COUnT-ce«/iJt«,7. 

2. I'KKAIj C01)£j S. 174r— cettfiitiKcf. 

0>art, tlio I'lftco ftt nliuh, liie kud the time if 
the <Uy kLid, the ettnidancccf the per«.Q kuioiiMUusl 
U n^utrtd, and it Oicnlil ro on to u; that toib 
pt^WQ i* not to Icare the Omrt vilh'iut have. and. 


<>b<diciice to lucli euutnuiii. Kurutre cv Indu 

n. lUn iijtxty . . , Z 1^12^ 6 Alt. 7 


CONTEMPT OP COURT-ev*/,.«ft/. 

2. I'KXAR CODE, S. J/i— row.**/* 

20 ef 

erdtr of ,l/<ila/Xari^— •iivmnoae %*d*r *■ Art A'/ 
of ll>t2, povtr of Mn\anar> to ui%r —k Mahal* 
Lari inv4-<-t<iI wiUi l!i« {■.atra of a eeriJid cUt* bub* 
redinate Mj„'Ulnie ciotnA June a tuiuui^in uud<r 
a. 8 «r A(t XI of I8U, nor tail a fHnn U 
eonvicttvl undir a 17i < f the I'liial CVde f<r having 
diaohejt'd auili a inutUuna w luacd. I1C3> fv 
Vssuui Duxssah . , 8 Bool. Cr.. 10 

21. - '* , , JwJ$t of ^tuail 

Cautt Ccmrt—Jei XA'IJI rf 165/, #. 21 — 6'<a* 
tears of fiat or «M^<ta«ni/.~Tte Judge of a 


16. ■ „ - . , Xiefendaal eeeai» 

«»y yrota eutiot/y uniter ttnl trarmat.—b. 174 of 
the I’tnal Code iWi nut a]>|>ly to the eaie of a 
dcftiulaut vacajiiog fruu cuatwlr under a aarvaut lu 
ex«cutii-n of a decree of a Civil Cuurt. Rso. e. 
b'jUiiaB Tatutr .... 1 Bom.. 08 

10. - - — CXoirMoa of 

JLfuairt;idl CoMiaurioarri— Ad XXl’I ef tSM-' 
JtieolfJiefieei of order of pahUo eertaml.’—Tbo 
Chatroiaa cf Sluulclpal Coamluluiicra ai>l» inltd 
under Act XXYl of IhwO, allbough a )>uUie servant. 
Is Dot locally conretcut as such ti iuue an orvkr 
fur attendance C«f<.rc him. lUld acordiogly that 
dia-bejitnefl r>f lurh an order was not aa olTenee 
wUhla I. 174 of the Indian Pcoal Code. Itso. e. 
FtBsuoxiu Vaut . . .6 Bom.. Cr., 30 


TauaT Cnsni 


[4 Matt, Ap.. 63 

Currertiag tbf dKisi^-o In .VSioxTMOri cast 

[4 Zind, Ap , 61 


I • * 23. - ' . ' ^ RisoW.eaee to 

.• terlol enf/r.— A oaiVKtM.a onder a. 174 of iLo 
< a IVoa) CmU f<r dUotryiug a veHal initr of a Village 
a * Mat^tnto u gout Asoxtsinus 7Ua(L, Ap., 3 


». .u aUu ..I, aas — « — s 

Ceitirx 6 Bom.. 39 

18. I , i — ■ . . — IVrfef order to 

atfea-tt DitoWdiearr fo.— The defindant iraesmeW 
by a aarraiit, and was nlcaswl on led bi, appear 
tdfirr the Mspstrate on a f|>>'cided lUy. Itietlafen. 
daiit Bfpeared on that day, hutthe MagUtrate l>iiag 
unaUe to tale up the rase, a Ttrlxil < ider was cixn 
t> the difendaut hi apiiar on llie ft/hmin^ dav. 
Tills he umilUd to de. and was cv>o«ictnt ninUr 
a. l 7 Vof the I'enal Code. i/e’J thst thsoDvieUoi 
was good. Aaoxivoca . 6 MocL, Ap., 28 

Uot ttt VaxxsTsrroa v. Farattvcsii 

tS Mod., 133 

and AxoXTVOCs • . OZ^d.. Ap.,10 

19. I I I Cofsiss/ J'rvff 

dare CoJe, JitSI, *. Sti—yvrftt/anrfreeryaiiaaee. 
—In (Ousei}U<ucs of the diUult In the spiawraure 
by the (^raa t'adi\i. the rurity was cvwt>.Ui>l (*> 

K y the {a-nalty ni.uthuid In the n«v...ubsi>rc 
elJ tUt. tu*wllJ.,!ai>d.tu* a 219 tf Act XXV 
of ISdl, tbs aeeusod uVht Ijive treu ImerrdrJ 
st-aliui f<r euiUtiii4 v.f C>aH uoikr a 174 of 
t£s IVnsl C'.^le- Qr»*s r. Tait uaJ-M LsBt>»r 

[I U. la B.. A. CFh 1 ; 10 W. n.. CV., 4 


24. - ' ■ - • ■ — ■ — Omr«ftoa lotUta 

plortofellemlaarg is ordtr>—TL» soinnains tuust 
stats the pUcs where the j'crwiu’s attmUaiirc li rr* 
^oiri-d. Ubcrwlte uo penalty ran be alUcbcd to any 
^a-heditscs cf tbs oriu t« attend. A.vu.'vrvore 

[7 Mml. Ap.. 14 
A^roxTVCce . 7 Mnd. Ap, 43 

20. W'.l/s/ J.eoleJ!- 

tmc4 — ,f4se«ee *«J eeatrjoeat ooa-reeeiil uf tern- 
ncais.— The niv-attcndsnco uoU ts in the nature it 
wilful dta.hcdiisice la alUnd. Whets a witnns was 
sumniunvvl ftr a rutsin day, and Uing abarut fri ni 
)um« did not ixctlrs the s(.n.cur4M ar.til after Ibo day 
had pasai'h ha could not be Coed f-r to nwttrttdance 
because he did Dvl sppwr aflorw arils aii>i state Lia 
»«aa.u ^r Bvl altuidicg. Qrrte a U*«Jr» l.iu. 

[IN. 1V..BJ.1S73.303 

2Q. ' ’• .Via'af/aadsa-a 

as oferfiasee fp order of ppiUe arrrja/.— A cwitle* 
ton fur isw) attrihUnce ia oUdlmee hi an order from 
a pnUic arrcanl. neihr a 174. rvoal C-de. raa* 
(h 4 be had ubliaa tbs ptraos suuia <i<d was 1‘VAIy 
buUBdWatUeJ.andrifusad >t loUnueially raaiUrd 
taatu^ lx z&xiut7sB«r .'‘sruisru tlnosA 

(10 W. IL, Cr, 33 
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DIGEST or CASES, 


CONTEMPT OF COEBT-coHi/iiHfit?, 

2. PENAL CODE, S, I7l — eonlimicd. 

27. — — — — — Summons to. give 

iiifonnalion-Census, etc.— Madras Act III of 18G9. 
— A summons issued by a talisildai' to a villajto Ear- 
nam to appear iiud givo infonnation required for the 
propawtloii of census, jutmuabundi, and dowlo ac- 
counts is not within tho purview of Madras Act III 
of 1SG9, and disobcdienco of such a summons is not 
an offence under a. 174 of tlio Penal Code. Qukex 

r. SuBnAMAXiTAsi . . I, L. R., 6 Mtvd., 377 

28. 1 Disohedieuce of 

summons — Revenue inquirg — Rower to issue sum- 
mons. — Under JIadrns Act ill of 1SG9, Collectors and 
their Bubordinato cllicers may issue a summons for 
tho purpose of any inquiry, however general, whicli 
they are cmpowci’cd to mnko for tho purposes of 
administration. Queen v. Suhramanyam, I. L, R,, S 
Mad.i 377, overruled. QuEns-EiirKEss v. SttnBAKNA 

£1. Ii, E., 7 Mad., 197 

29. — — Madras Act 

111 of 1S09 — Risoledicnco to lawful order of 
public officer — Summons by revenue officer to give' 
eviderice in pauperism inquiry — Standing order ' of 
Board of Sevenue (MadrasJ, Ho. 48a. — ^Thoacensed, 
who were parties to a petition pending, in a District 
Court, were summoned by a tahsildar to give ovidoucc 
op an inquiry by him as to wbothor or not the peti- 
tioner was a pauper j they omitted to attend on the 
summons, and were charged in respect of such non- 
aitendauco under a. 174 of tho Penal Code and w.cro 
convicted. Meld tho conviction was had, the tahsil- 
dar not being authorized to issue tho summons under 
Act III of 1869 (Madras). QraEN-BMPiiESs v. . 
VAEA'THArpA CiEEiTi . 1. L, B., 12 Mad.,'297 

30. — Summons — Bis- 

oiedience. — A man who, in ohedicuco to a Bummons 
to appear and answer a criminal charge, attends a 
Magistrate's Court, but, finding the Magistrate not 
present at the time mentioned in the summons, de- 
parts without waiting for a reasonable time, is guilty 
of an offence under s. 174of the Penal Code. Queen- 
Emeeess V . Kishas Bapc I. L, E., 10 Bom,, 93 • 

31. Bon-att end- 

ance on service of summons — Appearance by 
muJciitai — Criminal Procedure Code, Act V of 
1898, s. 205. — In a summons case on the day fixed 
for trial an appearance was made oii behalf of an ac- 
cused person by his mukhtar, who asked the Magis- 
trate, under a. 205 of the Coda of Criminal Procedure, 
tq dispense with tho personal attendance of the ac- 
cuaed. Tho Magistrate, however, regarding the non- 
attendance of the accused as a contempt of -Court, 
called upon Mm to show cansft why he should not be 
prosecuted under s. 174 of the Penal Code for non- 
attendance on service of summons. Meld that the 
accused did make an appearance, though not a per- 

. Bonal appearance on service of summons ; but that he 
did not personally attend should not, under tlie cir- 
cumstances, have been regarded as an offence under _ 

s. 174 of the Penal Code, DtrsQ-A Das Bakhit ®, , 
Umesh Chxtkdka Sen . I. L. E., 27 Calc., 986 . 

32. Mad, Act III ‘ 

of 1859 — Poiver to order subordinate to carry out 


CONTEMPT. OF. COURT— co«if/«»erf. 


2. PENAL CODE, S. 174 — continued, 
sale for arrears of revenue. — Madras Act. Ill of- 
18G9 confers no authority upon revenue officers to 
summon a subordinate to attend for the purpose of • 
carrying out. a sale of land for arrears of revenue, 
and therefore, on failm'c to attend, he cannot bo con- 
victed under s. 174 of the Penal Code. Anoniaious 

[6 Mad,, Ap., 28 
Axoyrsious . •. . 7 Mad.,, Ap., 11 

S3. — Mad. Act III of 

18G9.~A Subonlinato Magistrate convicted certain 
persons, under s. 174 of tho Penal Code, of disobedi- 
ence to summonses issued by him as talisiidar. 
Meld that tho convictions under the first part 
of ,s. 174 were sustainable. Madi'as Act Hl-of 1869 
gives a tahsildar power to issue summonses. Anokt- 
AIOUS 6 Mad., Ap., 44 

This was the only law under which he can issue 
summonses, and on disobedience to them the persons 
summoned might bo convicted under s. 174 of the 
Penal Code. AuoNrjtOTrs . 7.Mad.i Ap., 11 
But he may not issue them to any . person to ap- 
pear before any one but himself, therefore a convic-. 
tiou for disobedience to a, summons. issued, by, him. to. 
appear before a revenue officer, is illegal. Anokt- 


sions' , . ' . . 7 Mad.,' Ap., , 10, ,11 

34. — Disobedience to 


summons served. — In order to make a person sum-' 
moned as a witness liable undcr.s. 174 of the Penal- 
Code, the fact must. bo that he intentionally- omit- 
ted to attend at tho place or time mentioned in 
the summons, *or that he wilfully departed from the, 
place where' he had attended before' the, time at 
which it was lawful for him. to j, depart. Queek 
V. SUTHEBIAND. ' QTJEEN f. NAEAIN SISOH 

[14-W',B.,Clr„2p-, 


35. 'Evidence of notice- 

to attend. — ^Before convicting a person under s. 174' 
of the Penal Code, it is necessary to prove that 
he had notice to. appear at a certain time and place; 
and that he did not do so! Ih the siattee oe Shib 
Peeshad CmrcpiEBnTTr . 17 W. E., Cr., 38 . 

36, Mad. Bey. IV of 

1816, ss. 15, IB — Disobedience of summons— Concur- 
rent jurisdiction.— TBe provisions of s. 174 of the 
Penal Code ore not in conflict with the special provi-" 
sions of as, 15 and 16 of Eegnlation IV- of 1816- 
(Madras). In ordiiiary cases disobedience to the sum- 
mons of a Village Munsif, should .he. dealt , with 
under the Ecgnlatioh. But if a charge is laid under 
the Penal Code, the Criminal Court must dral, with 
it. QuEEir V. Bajiaohamheappa - ' 

[L-Ir. E;, 6 Mad., 249 


37 , Disobedience to 

s su!«i»o»s — Summons to appear at place outside’, 
3ritisli territory. — It is .not an. offence. under the 
>enal Code, s. 174, to disobey a summqns issued by a 
Irltish Magistrate directing the, person summoned., 
0 appear before him at a place outsidit British; terri- 
ory. Queek-Empbess v. Paeanoa ' . 

p. L, Mad,, 483 
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UIGESfT OP c^r^. 
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CONPHUPT Off COUaT-fsii/.‘»a»J. 

2. I’BN’Ali CODE, S. l74-<o«r<«JeJ, 

33. • — — . .—I 2to»-alU»Ja*ct 


[I.I«.Q^aO Ua(L,31 

3. rCX.M. CODE, S. 175. 

. Foa&l CodOt s. 176— OfAi«ii<Nk 


4S0, nr<r im 4S5 (alitcli Kcliuni i>ruvMi} for tUo «alj 
CMn ta which % ^urt ''ether thao a Ki^’h Conn. 

cut try v«r««i foroffiDccr comuitteil bct«« 
ItKll) M* ^ r«*C/ &u J (be lfa;i»{ret« 

«»« lbc-r(f,ra pKcladeJ hy «. 4S7 fna tryuitf the 
CMC. QcKE^•KlllrK>e» IV 3c>utTri 

CtI>.ZL.13Uad.,Sl 

It doce Bot erpw froui the etatemeut cf (he ceae 
«hitlicri>tnittiie liTvace wai cutauti((«d 'ta vtiw 
or pnecoce of (he Coart” qkJ taken 
the uae >Uy.'’ Fima the iu.t^oirnt it would •]*ivar 
that it wa« nuf, and thU (oatt f^nn (lie cnond fur 
the ih'ciilm; fur iSrarie Under a. 175, 1'rnal Code, 
are cipna>iy tnentheicd in e. 4SO of the Cnmlul 
Vrortdurc C^c, and if comiaitlcd "in view or jirc- 
afuco of the Court." and UVm "crgulunre ifthe 
asine day," the lla,;i»trale would appaTvnlfy hare had 
rhsr powtT tr/ the iJTaore and »s> let iheairvaeO 
ae hediX 

Are lx XI PfiixciuxB DovruTzut 

[L X.. Bw 13 Bom.. 03 

4. rnXAL CODE, h, 223. 

•10. ... . roo&l Code, a. 233— J»Wr> 

Jirlita lo ifj.—Aa «Socr Itfore wheu. wh.Ut act- 
lot; ill a lartlcuUr ca;«Klty. au tdfiUrc under a. SJ3 
it Uic Final Code U c uiuiItUd rana.t, U anuthir 
(a)ia.'.ly, take up and try the (it.nre. Qrcix r. 
Cucsi'tBStssiBUuT . 13 %V. Bi, Cr,. 13 


S'/vri-ft-f ‘’Mterr f/c/./ tl.at pniati* 

catUn while tiidi-uee d-\e Bt ci«Attule the 


CONTEMPT Off COlTBT-cear.'aaeX 
4. PBNML CODE, 3. 223— ccacWed. 
effcnce under a 223 of the Filial Code of intrcittoa- 
altycacaiii,;t&tiiru|,l>ua t-> a putKe a>naat Mtind 
u> ajaihcial procicUiog. Uio. r. Ant via Uunatr 
(4 Bom., Cr., O 
42. i ' - . - ■■ '- PrrrenMfiea,— 

reeterKutiua mey. thoa,:h <t dor« nut oivtwaanly 
amount to euiUlDj>t of Cuuit within a. 223. 1’csai 
Code, and a 433 of the Crinilual IVeidure Code. 
1S72. U£<3. r. JjLitm hniuTtx . 10Bom.,OQ 


latcrrD|,tiou Co a imhlic aerrant aiUm;; in a jui£ual 
pnoccolia^. Ue 3. r. Ftauc tsis Vitnon 

[4 Bora., Cr., 7 
44, ~ Giri0/er>Jear4 


time of the Coart. Qcttx r. Umx FtxtMtvicc 
Ttarce . . , iS^.iZt Cr^ 0 

46. - - Oiilr¥fl*o» f/ 


vunritana >e guu,, . C w .,.v«.|t i.. — i — a. . . 

under a 223 of the Fatal 0,I^ Ix hi Mniirjrt 
CuCxPES Mookemu W. XL, IS-ld. 2ffi., 3 
40. ■-■'■—-• ■ - In a oniirtH'ii 

undiT a. 229. I’lrul Cude. it oepht ta ho italcil (ImI 
the Judse wa* aiUlnx in a cta^e i f a juduiai ]<r • 
cei'iUQ2th« bitare of which ahuuld alio Iw atalnX 
Is tns Kama or tub rntrios or i'uokaiu 
CucspuDom . 13 W. B., Cr« 04 

47. /a/fa(.i>« to la- 


tl6W.B,Cr.,U3 

6. rr.ocEDcr.n. 


fall to rcc<-rd. wish the £>Xo,; unJ K-r.tt.uf, tLo 
eUUubUltllhetfl.nXT. I.tEH Uu r F^a lUw 
[1 N. W, 103 ; Ed. 187a, 3 U 


which tl«« ilTiuee rf tvtf.t.a-i-t, uaUr a. ITv 
the Foal Co.1.'. U C'u.a.fid c.idXra that a 
(..nee tf Ijofeiei.-ibsA le ra-’lnl f.r, iS ahi.U 
a aUUMst nf the facta cviubiatui; the cvV.ii 
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'^?.„„iit Uo ""i , ‘..v.vcUo * 


^ “ via Court u-ovilA ,0 

\\a» U'-o , ,^^^. lUeU .^.vcrsO •“» 

Ur-. ■•’•V'^ fv iurUAUtUu uu^p^jiaovitro 

vnw-^'' Yt Boin., A* - 
.... .^uUtto 


; p.uiaovi>^ Q 102 

> lk“-- rij 20®'> '^* 

^ *nto roaaoo? 

Oiiviaa^o^J®/ Cu“Y'‘1''couTt 
/<"• <••?,'' ' fir' coutuuvt vctB 


Outiaaloa court 

"T''‘“l^ /''*■ '•■‘’i" . tir couUU'Vl- {ncttf 

ttti ^^°\’^V 3 Utu>i; u ''"-.3 loiviou* 
liivivt Cua ‘ rccorA a i‘uy “U' ^uu\ aca" 

SS"'™'' 5i; sis •.»>;■““'" “. 4 

(Uivt 8tl usuU' UK ^ . ..^vcatlga-- 

iVfS'r 


vr.ur - , .jt* 

* ' TiiT. invcattsa-' 

i Qftso tot *■ ,, g^.^,iui-(j 

SoUt\ti‘S„cr.m>'“‘J Y.;S„6or* 

liiiiili 


uuwv. - . 

toWVt' "'['A s but. “^ausef r“*^^’°'cUoul tliougU 

iiuuretUaU'V j BUo'V'Ug ^^bat sucU ac™,! ^ tlic 

i*. wO_ u 


•jfSisfissSs 

S.t Sri .S-»_“'““' „ , _ or., 60 


^ovcrcA 3y “ ^ „„acr u'°^ ^gcssity ^or tu ^aA 

jjcl<l aU° ^V,.,.rc was auy '' cA tUe accuse . 

iul'vU^Uv j,j^j^; orAc U J^,_jains accused 

i&‘ ‘'■“ t"S «'■•">” 

bo bUouUI Ua' ^ matter a ■g^sostt ^ gOl 
“ ■ 

57. ^.‘lU not son a 

In foXOt^^ IligU Yerritorios *^ar cp„rt, but 

St »'‘“ 'Su .'! ”fl'» ®'®’! ‘J'S 4**""*“t 

mo Court w -y aiitsot nombay- .„„„vaonnient 

tvond tUo ^“^;,;Voncy «« .f babS to hasi- 

.v-.tUiu of Court S “'‘^^bay daU- 


ro, to su'“,“’ ior urve^t'B-.V' ^ trwi. 'o— 

oUa^ '-"“rto tS ^ CX..00 

5aV° uvit -Ro^ ,00 : W 

CnaTioouau SMtoo g 

02 TA-ttiinoan 

.na caaefovittveatiga: 

6«‘.rcs 
kfc-si:. 

Ycstigation pO'^®^ , 171-^ 1 «as issued by 

code. fS^’Vt tiro ' 

loctoj .059 J. 147. 


tout ’“iii ««'^‘^ .r®ortbo Bigir Cour6 -^“J^^aant 

mo Court w -y j^jtsot bouibay. .„„,Vaonnient 

tvoud tbo ^“^;,;Voucy of B“ to 

■ AOT’itS’SS’wCSto 

necoBsaxy. ox jux..:^. 

time. W fit 

a party 
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DIGEST OP CASES. 


( use ) 


CONTEMPT? OP COtJUT— co«/»<W. 

a EFFECT OP COKTEilPT— 
th»t CovU—lltld ha ojuIiI not cUlm rnailc^ from 
^ernt while preceding to Court for the purowe of 
ettending the bevinz of Uj auih Jock r. CeHTKn 
[4 B.I..IL.O.C^QO 

CONTOTOmO OPPENCB. 

St» DouUT MryiciFAX Acr, IS&S, t. 472. 

tL I*. E., aa Bom.. 760 
St* CiKTOSMWT Act, 18h9. 

St* CojfncnOK. 

Su KtsKtrrtKa Z. L. E.t 10 AIL, 109 

coNTcnriNO arairr. 

St* LuOTATioy Act, 1877, iaT. 120. 

p. 1,. n., 20 Calc, 000 


1. COSITKCCTlOX 0> CotTUCTt « > USA 

% COraiTIOKS Tbscidixt 1 • . leio 

3. Fsimr o» Coxtbict . . • UlS 

4. IlEFCDUZlOX Of CoKTUCT . « UU 

6. Oocaot in Sold IvOTU , . « ICIO 

C, ConBiCTt FOB OorUKBxn StCCBl* 

TIU OB bUiBU .... 1C17 

7. WiOlUVB COKTBiCTI . . . 1C91 

8. AUlBiTlOK OF COKtBiCT* . . 1C2S 

(a) AlTCBitlOX ST PiKTX . . 1C23 

(t) AtlBBiTlOK BT TDB COCBT (lK> 

EQCniUt COXTBiCTl) . . lC3l 

O. DBUen OF CoxmoT . • • lOt? 

10. law OOriBKlBO COXTBtCTi . • less 

s*t Cuii mn CoKTBtcT Act. 

St* Caibf rxsEB llmo Liw— CosTBicr. 
S*» C4IB* mCB iKTEBXaT— OuttllOK 
TO (iirruTB FOB OB mrruTBD tikb 
lUI UriBU>.-COKTBACT«. 

St* Clixe csDta LixiTATiOK Act, 1877. 
BBTt.ll5,llA. 

St* CilES CXnXB MlKOB->Lu>tUTT Or 
UlKOB OK AKD lllOUt 10 BKIOBIS COK> 
Tucr*. 

St* Cash cnxB Hiobt of Sm— C vx* 

FBiCra OB .laBtlBFKTB, 

St* SUAU. CACfB CorBT, MoTCttltr—Ji;. 

uaniCTioK—CoKTBAcrt. 

£r« CaiK* CXDtB briCUIO PxBIOBKAKCB. 

■ ■ — ATotd&nco of— 

St* DcBXAi. 

——Brooch of— 

St* CAiti VBfiU Act lilt OF ises. 


GONTEACT— reatieeeJ. 

Se* Caisi mu Dauaqef— M uiCtB 
m A«iEttuE5T OF Damaoei— Dbxacu 
O f Co ^Tsucrf. 

St* CAtEE rXDEB Davaou— S ms loa 
DAUAOES— UBSACU of COKIBACTA, 

St* Jminicnos— CActu of Jrtiu* 
BicnoK— C ac&b of AcTioa— D beacu 

OF COXTBACT. 

St* Cases cnxs EnfixAnoK Act, 1S77, 
' ss. US, lie (1SS9, 1. 1, CLS. 3 AXs lOj. 
St* SUAU. Cacsb CocBt— P rkibekct 
TOWSB— Dakaoes fob Dbeacc of 
CoxTBACT L B. E., 10 Uoa.. 00-1 

. — Continttlng broach of— 

St* IKTEBBIT— OVUSIOK TO Sntn.ATl 
FOB OS BTXrrLATEO TtUB HAS BSFlBEn, 

CT.l,.n.«10 AlUOO 

St* LtxnAnOK Act, 1S77, s. 23. 

£L L. E,, a Boai.. 370 

— - - megal— 

St* Caiu c>t>u CoKTBAcr Act, b. S3. 


— XmpUod— 

St* SlAPBAintKTlteCOTBBTACT, I 11, 

[I.L.E,U Mad., 44 
L L. E. IS hUd. 47 
Z. It. a, 1? Mad. 43. SO, 04, TO 


———la rtilralat of ttada. 

St* Caiu mu CoxtBAct .Vet, i. S7. 
——of torvica. Broach of— 

St* Caiss ckcsb act XIll or 1SS3. 

■ '■ FoaUaupUal— 

St* Coxtbact Act, s. SS. 

Ci5ai:..n.,Ap., G 


l. CONSTnUCTIOX OP CO.STBACTsL 

1. ■■ Briutod form of coatraet— 

UW»f eeJ — Sefe t/9»»J* t* mtrtt*.— 

The dtlfttUeati oslnrUd W pimUtM rtrleia j4te« 
i;uid« frviu the plelatifft. wIm xrr dtwhra ie li«*« 
p«di. Th«ci«UarlLf »»1c wm orittro i-ut la 
of the prialtd fima of the pUiniiff*' hnu. wLhU 
fi^ice txaUIutd io i,n&t the weed* ** i>v« la oouree 
et UaibDB ir la tlic aud gvd.wae'* asd "tKie ui 
tnArd thip,** Al a m»U<r bf fwL. Will knuaa tu 
bitb palhe. the god* o.ctractrd f>r wrre &<ilh.r 
la the gbd wtu Tur im Uaid »hl{v JIil4 Ihet, nudr 
the ctrcsiTAtAnree. the |riato4 wtrde e'lufe t.i cat 
fura.d iw {<4ri i.f the oMraiA tetmd Uhi h<tar,a 
the ;«rtl<a. Cabuaui Ntraswj AFh CvMrAXT *. 
UrmBooK Ilor 

CZ. Ze B.. 0 Calc.. 070: 10 a I.. E.. ISO 
3. -I " ' - . - M ■ I, Cttifjti ftttlf 

mfilt* **J FJrt// pnaied.—Mlwre a cuiua^t ti 
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COUTRACT — continued. 

. ■ 1 . CONSTRUCTION OP CONTRACTS 

—coniinued, 

partly printed and partly written, and there is a 
conflict between the printed and written part, the 
written part must be taken to • control ' the printed 
part. CABtisiiE o. Nxithuuii. Nowhickee 

[2 Hyde, 242 

3. — “Tallow,” Contract to de- 

liver — A' contract: for “tallow” is fulfilled by the 
delivery of the fat of sh'eep, goats, and other animals 
besides oxen., Mahohed. iBBAmn v. Latoeu 

[Cor., 42 

4. Hopei Contract to purchase. 

— A contract in. writing to “ take all your ropo and 
Manilla rope at the following prices” construed to 
mean all the vendoria rope in a certain godown on a 
particular day. TAEEACKifArTK - Pacim n. Sheb- 
BOBEBE . ... . . . Cor., 62 

5.. Duration of • contract— 

of recital in regard to control over operative words. 
— The parties during several years had transactions 
consisting of the deliveries of produce by the defen- 
dants to the plaintiff’s agent, under advances, upon 
separate contracts, specifying prices, and of consign- 
ments by the defendants through the plaintiffs.- A 
“purchase account” and an “interest account” kept 
between them, resulted in a “ general account and 
in- 1872 a largo sum was . duo thereon to the plaintiffs, 
to whom, iu. 1873, the defendants sent letters mort- 
gaging property with instruments of title accompivny- 
ing. In the beginning of 1874 the parties entered 
into a >vritteu agreement, which described the balance 
due in respect of previous advances as the “block 
account,'* comprising Mso au “ interest account,” and 
the transactions proceeded. The intention was shown 
that thoadvjinccs should be liquidated, “by retm-ns,” 
but the only date mentioned from which an inference 
could be drawn as to the intended duration of the- 
arrangement between the parties show at 30th Juno 
1875.. In this -suit, brought in December 1876, it 
was contended that the right construction of the 
agreement of 1874 required that it should continue 
to subsist (unless resemded' either by mutual agree- 
ment or on breach of its stipulations by one party 
justifying its rescission by the other) until the liqui- 
dation of the balance by returns ; at all events, as 
regarded the “block account.”; Iu order to the work- 
ing of an agreement for a liquidation in such a way, 
it would have been- necessary to imply obligations, 
for which- no .express provision had been made; no- 
tbing, for instance, having been fixed as to the extent, 
or dm-atiou, of the business, or as to the rates at 
which produce was to bo offered or accepted. Held 
that such provisions could uot now bo supplied, and 
that the stipulations as to the “ block account ” -^vero 
binding only during the continuance of the arrange- 
ment for tlio conduct of the business by the parties, 
such arrangement being terminable at will, after the 
30th June 1875. The letters of 1873, and thedccu- 
mciits of title depositul with them, were held to 
constitute a security for the general balaiieo duo from 
tiic defendants to the plaintiffs, and not only a secu- 
rity for advances on cerUvin of the contracts referred 


COfTTR'ACT — continued.- 

1'. CONSTRUCTION OP CONTRACTS 
— continued, 

to in a paragraph in the nature of a recital ; for,' the 
latter was not necessarily repugnant to tlie wider 
construction, - and- the operative words were wide 
enough to apply to all the transactions between the 
parties. The construction of au ambiguous stipula- 
tion in a written agreement may bo governed or 
qualified by a recital; but,’ if the intention is' clearly 
to ba_ collected from the operative words, that inten- 
tion is not to bo defeated or controlled because it may 
go beyond what is expiressed in the recital. Maboab 

SiQG . , . I. L, E,, 2 Mad., 239 

6 .' Extras not mentioned in 

contract — AlTowance for extras, — The plaintiff, in 
. answer to an application to him by the defendant 
' for an estimate of the cost of some surveying tents,' 
replied — “IVc send yon, as requested, the prk’Os of 
tents, flags, and poles,, ctc.,’^ enclosing a memorandum 
I of prices in w^hich there was no allusion to “ flics ” 

! for the tents. It appeared that.po mention- had been ■ 
; made about the “ flies ” in a conversation ' which sub- 
I sequeutly took place between the, parties during the 
• progress of the manufactnro of the tents. ■ Meld that 
the plaintiff was not entitled- to recover an extra piico 
’ on account of “flics,” Latoeb v. E.isTEnB Bb.voae 
jEAiEWArCo. . , I'Idd. Jur„ir.;s.,320 

j 7 , — ^ S(ii 0 anjj purchaao of indigo 

' — Ground for rejection , — A contract of sale and pur- 
i chase of indigo, the produce of a- certain conceni, ecu- 
■tained the following clause : — "The quality of the 
; indigo to bo equal to tint usually midd at the above 
.concern, and to bo delivered in good merchantable 
: order, free from dampness,- carclnlly.packcd, the con- 
‘ tents of each chest to be of one quality, and got up 
i with -the usual care of the mark, and if not so deli- 
.vered such allowance to be made to pnrcliascrs as 
shall bo awarded hyj P T.” Metd'jho wordk'“if 
act delivered ” referred to oil tho several preceding 
stipulations, including the quality : and therefore 
inferiority of quality below- that usually mado at the 
concern was no ground for rejection of the indigo 
tendered, but only tho subject for an allowance to be 
awarded by JT P p. irAOEABiAKB e. RonnitT 

[21ad. Jur-.H. e.,258 

8 , Contract for coal on tolialf of 

• Government — Pcfault oj contractor , — Where 0 
; entered into a contract with tho Government to 
iconslnict a railway feeder, and purclniswl coal from 
ja coal compiiny, and aftcr the ccal luid been delivorctl 
(and defXisitcd at a certain place, C absconded , — Meld 
(that tho Government had no right to dchain or claim 
; tho coal, or to take tho same out of the pusscssion of 
'tho emal company, who wcto entitled to retain pr.-)- 
.'session of tlio coal agaiu.st any claimant but O liiiu- 
!self. Gouuob, Siu-uiT k Co. r. ExEccrjvi: 
'Eschbeeu ob’tuu C.u;obita asb' JK.s.^ioaj; Roao 
iDmsio.N- 7W.B.,420 

■ 9, TimUor tracio in Burma— 

Taiusa/ts , — Accoriliug to the timber trade in Uurtiu, 
the holding of what arc called taiuJahs does not give 
po 3 sc.wion of the timber; and wliere the jurtiea^ in 
a contract use tlio word ••received” aud do not tbiax 
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1. COKSTUUCTIOK OP COXTKACTS 

fit to lus the word “ccUrcd," llicy muit tw ttVcn to 
likTO liitvnilcil tlio wird ‘'Kctncd” to E&tc tbe 
incuins of havint; ottA’mcd p>w(uk>n({ tlie gnd* 
bod not miTity of ba^in;; entered and got tauuaba 
for tlHin. licutLL Co)tra5T t. Ssidse:* 

ll7W.n.,120 

10. Dolivorj by loatalmonts — 

Te»der-^Alai>doninfnl itftti—Sal* nf gooJt,— 


and that tbc defendant iiating oinmltt^ a\macbof 
ilia ountract In m.t a<(c{^f; tU taga. tlto {•bda* 
IrSa wera ]u«t>llcd In ritcllui! ihrm at <aK« and 
anlng for damage*. Siutoa r. Goat Ciuno l>oa 

[L Ik n.. 0 Cole., 473 


deJiraT fn >n Ortotxr to Ifarrh. cacb tnontli 
1C.(XX) lag*.*' Subwitumtlj llw drfi-ndact conUaeUd 
to hU to tli« lUinUOi ttXM 00,009 ba.t »at ICWd 
I>tr ICO W'n. ikli'CrT frua Octobtr to March 15X)UO 
each uoutb, tinjrn to diSmiua raah n{;Bm»t 
drHrrrT order on MUS*." fn Angnat the difrn* 
dant made out In the tdalnt'iffa* faTCar a delifcry 
erdrr dircctinj; tiie uUle to delher OOOCO t«gi «i 
nvtUiag paj-mtut fc r U.6 aatne at {ar 100 

l>agt. and >«i tbs »ame dajr sent to U>« a lUI 

kltoaiiig the anennt of ddfertne* lujalTe to lom by 
thrta. TUe ]<Uiutiffs nfexd the deUiiry Mdrr on 
the groonJ tliat It Lad b<.t l>orn ampted by ibe 
n.lllit but (o a >uli*<'iurnt Under cf Ibe udrranj 
bill, they ciTrrrd. cu Ibe Clb ^r]Uu>l«r. to pay tbe 


CONTRACT--fsa/;.a,d. 

1. CONaTUUCTlOS OF CO.STU.VCTS 

—tbmifttfJ. 

tlie intUt 00,000 bags, dillrcrabU In Inis of IS.OOO 
I'rr tDdiUi afUr payment cf tbe diStmtce, and 
impliedly cndcitock that tbe tsUls woald acrrj't 
the delivery trder and dJirer lbs goods In terras 
thereof whan presented i that the plalntUIs were 
entitled to g< t the delirery rrdrr at any naso&aUe 
time befurs tbs first mi tLly Instaliarnt fell dne i and. 
further, that ibe dcfmdant «aa mt eutiilrd U> 
repudiate tbe contraet alter tbe pUlntiffs’ tO<r of 
the Cth SeptemUr. and Latir? dJue so was liable la 
damages. Uitibto r. CJlSIim MauoojtB 

CZ. L. Zh, SI Cal&, 273 
IS. ■ - 1. 1 BhlpmoDt at monthly intor* 

VftU— Ces/rofl Act fJX of Ii72J. t. S>.— Tbe 
defendant agreed to puttbase fnm tbe plaintiffs IZO 
cases tit condensed uulk wlocb • ere to be slipped to 
London and dcIlTcrcd la Madras. Tbe B«.'T(>cm<ni 
sll|inlatcd fur shipment In six Msof tniiity eases 
rseb at im ntbir inlerrals. Imt It ei.nUined a i>m> ish 


failed to make the st«nmf sblpmml by a steamer nt 
wbkb they miebt bare availed tbtmselTci. Ibe defen* 
dant «ae Jostled la rescinding the contraet. VotKast 
Usotuxsi r. UtTBATtiti Csmt 

i:i.XkB.,lShCad..03 

la- 


■ DoUvary la whole of Kor- 
<'Tnh*'*'em anrsn 'lews’ nnffen fVorn htivnr— 


ci|ual«<n (f tbe MTTin iUys* lauoe. Jcostiajeaza 
Kaay f. MacxiraLui 

(1. Ik R., 0 Calc., CQl : □ C. Ik R, ess 

— 7f0n*aCC«plAnM*^ Derseh e/ 


cestrert.— The jUuiUff eetend Into a m.lrset with 
the deftbdakt to deliter sail bur, to be Isij, rUd by 
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COlTTEiACT — continued. 

1 . CONSTKUGTION OF COOTEACTS 

— continued, 

the ship Michael Angelo. No sulphur arrived by 
the Michael Angelo consigned to the plaintiff, and 
he procured it elsewhere, but the defendant refused to 
accept it. In an action for non-acceptance, — Meld, 
reversing the decision of the Court below (Ma-ekby, 
J., 2 S. L, R; S. N., 9J, that the defendant was not 
hound to accept sulphur not imported by the Michael 
Angelo. Bihaei Laii v. IfADHnsnDTJN Kuimij 

[2 B, L. E., O, C., 154 

15. Rreach of con- 

tract — “ Mx a certain ship,” — By a contract entered 
into between the plaintiffs and defendant, the plain- 
tiffs agreed to sell certain goods- ex a specific ship to 
the defendant, the goods to be taken delivery of 
■svithin forty-five days, and ten days to be allowed for 
inspection, and claimiri^ allowance for any damaged 
goods, the defendant to take the risk of damage bom 
the date of the contract. The period for taking 
delivery and for inspection dated from the 13th May. 
The plaintiffs did not receive the whole of the goods 
until 16th of June, and therefore were not ready to 
perform their contract by submitting them for iu- 
spection within the specified time: the defendant 
did not call upon them to do so. In a suit for breach 
of the contract by the defendant in not accepting the 
goods, — Meld that the plaintiffs not being in a 
poation to complete the contract, no cause of action 
had arisen. Meld, on appeal, that the goods ought 
to have been ready for inspection within the ten 
days stipulated, and the plaintiffs, not having shown 
that they were ready and willing so to perform the 
contract, had no right of action notwithstanding that 
the defendant never, in fact, called on them to deliver 
the goods for inspection. The words “ ex a certain 
ship” must be taken to mean that the goods are 
really landed, and not in course of being landed, and 
therefore, independently of the question 'of the 
necessity on the part of the plaintiffs to show their 
readiness to perform their part of the contract, the 
defendant was not bound to take goods on board ship, 
in respect of which, if the contract were binding 
upon him, he would have been bound to take the 
risk of any damage or loss to the goods on board 
ship, or in the course of landing. Bobeetsok Gead- 
STOHE & Co. V . Kustusy MuIAi 

[3 B. L. E., O. C., 103 

16. Contract for freight — <7«ne 

shipment — Naming probable date of arrival of 
steamer — Later arrival no breach of contract 
Mstoppel — Notice of readiness to load, — The 
defendant in April 1891 contracted with the plam- 
tiffs for freight for 375 tons seeds, wheat, etc.,^”by 
any first class steamer, etc. (subject to safe arrival), 
June shipment. Goo^ to be alongside in time to^be 
all taken in on or before the second day after notice 
that steamer is ready for cargo ; otherwise difference 
of freight at market rate to be payable on demand 
as liquidated damages,'^ etc. On the 29th May 
defendant wrote saying he would be glad to know the 
name and probable date of arrival of the steamer. 
On the 3rd June the plaintiffs replied declaring the 
S.S. Countg of York against the engagement, and 


COWTEACT-con^awed. . 

1 .- CONSTEUCTION OP CONTE ACTSi 
— continued, 

adding, in a postscript, that the steamer would be 
ready to load on or about the 12th instant. - The 
S.S. County of York arrived in Bombay on the 10th 
June, but from unforeseen circumstances had, not a 
berth in the dock and was not ready to load until the 
23rd instant. In the meantime, on the 18th June, 
the defendant repudiated the contract on the ground 
that, having been led by the plaintiffs to expect tliat 
the ship would be ready to load on the 12 th instant, 
he had made telegraphic ai-rangements on that foot- 
ing, Md the ship not being ready he was compelled 
to ship his goods by other steamers, in order to fulfil 
his engagements. The plaintiffs accordingly re-let 
the freight on defendant’s account, and brought this 
suit for the loss incurred in so doing. Meld that the 
plaintiffs were entitled to succeed, for that nothing 
had occurred to alter' the original contract, which 
gave them the whole of June in which to provide a 
steamer. The statement made by the plaintiffs on 
the 3rd of, June (in answer to the defendant’s 
enquiries as to the probable date of the arrival of the 
steamer), that the steamer would be ready to load on 
or about the 1 2 th instant, was not a promise, but a 
mere expression of opinion. The question of estoppel 
did not arise. On the 22nd June the plaintiffs gave 
their shippers, amongst others the defendant, a notice 
to the following effect : "As the County of York 
will be in dock to-morrow ready to receive cargo, we 
have to request that your cargo be down not later 
than 'VFednesday, the 24th instant, etc., etc.” Queere 
— ^Whether this was a “notice that the steamer was 
ready for cargo” as required by the contract. Beyts, . 
Cbaig & Co. V. Maetih . I. L. E., 16 Bom., 389 

-17. — Custom or usage qualifying 

contract — Shipment, Meaning of, — On 18th April • 
1890, the defen^nt signed a contract (No. 3053) to 
buy from the plaintiffs 25 bales grey dhoties, “ June 
shipment, in four lots, with an interval of four, 
weeks.” These goods were not supplied, as they 
could. not be obtained at the price liujited. On 24th 
September 1890, the defendant gave the plaintffEs an 
order at an increased limit of price in the following 
terms: "Please telegraph your Manchester friends 
to purchase on my account 25 bales grey dhoties 
relating to No. 3053 at an all-round advance of Id. 
per pair on original limits for November, December, 
January shipments, in three montldy lots, about 8 
bales to be shipped in each month.” This order was 
accepted, and the goods were shipped as follows : — 

6 bales were handed to the carriera (the S. and N. W. 
Eailway Co.) in Manchester on the 2Sth November 
1890,, and were shipped at Birkenhead on the 9th, 
December 1890 j 6 bales were banded to the same 
carriers on the 4th December 1890, and were shipped 
on the 13th December 1890 ; 10 bales were handed 
to same carriers on the 23rd December and 1 bale on 
the 24th December, and these 11 bales w’ere shipjicd 
on the 6 th January 1891. The defendant refused 
to accept the goods. He contended that the docu-- 
ments of 18th April and 24th September should be 
read together, and that the final contract was for 
November, December, January shipments, in three 
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CONTBAC/C— cch/iiiiwJ. 

1. CONbTBUCTION* OP COXTBACrS 

montlilr loti, ht intrmli ot four wu1(«. Ue aIm 
cuiitniucA Itiit thd ihipmcct (.n the 0th D>ermhtr 
lt>00 Wfti ft Ut« ihtpnicut, Mid that he ft»i n> t, there* 
furc, hi<«n<l Ui ftceipt the p-ula xindi-rtho Oiittrut. 
Aitotlui Uit ointenli'in, the pUintiili alh'^cil that 
by the cuiUito of Uctahaf 1» ^e raac bf Ck.alrart* 
made ftilh tncrabcri uf the h'atUe I’irec-goode Aaao* 
ciation, the date of the camtr'i weight iK>te wu to be 
rt(pir<led m the date of ahlpmrut. ftod that, tutder 
aucli a coulract ai the ooo la >}uritiun, dilhiry ta the 
Italtway Conjiaoy or other lolabd carrier waa tqiiU 
aaimt to ihipmcot. Thla emtom, It wae allritc^ 
uriginatcd in cunwilBeoce of liie alu\e AMoriatbin 
l;a>>iig agned that all p{ecc*g<uda ordered out by lla 
iiunibiri iliuuld hecuuxeyed to liumitay by eirtaiit 
luid of ateamen only, and by no othcra. It «aa 
atatedOiah uuteu ai^me luch cnitom cxiited. it would 


CONTBACT— eoattaiwJ. 

1. COXbTKUCTlON* OP COXTBACTS 

— ecatiaaecf. 

ahlpmrat of copper by the SJ. ilerUu 7/e//, auwer* 
ins to the dcfiudauta' order, and fur the pnrTvee of 
(allilUiig it, wrote to the defendanta aa fotlDwai-.*- 


then ua till 31it Oetuber wrote to the defindauta. ia* 
fumhis lh<mtl,at it waa a mUtake of their chrh to 
ftdtiae the amtal of thedtfiuia&Li’ gooda [xr i/er/uo 
i(«/(. and lianduig the difrmlanU iatotee of DO 
biutdlift arririJ tt Tmlam 77<«</. The deftiidanU 
diaoof md that the plaibtdfa hadbot orthnUoultheM 


ScTiUmhcr ISOO. bttiTU r. Ltruua CiitLta IUho. 
satf . . . . I. Xi. B., 17 Bool, ISO 

18. ■ ■ 8aIo of good*— *Voa*aeccA/* 

oere e/ goadt *>Cea/ro<‘< fvr good* to le orJtrod 
/rota iierope— Per/amaoce o/ evatrae/ tg offtt 
t>f goodt of tarn* diKHfUoh *ot ordtrt^f oaf fir 
ynnkairrtilml bouoit /<y tea/or* la Pow&ey.— On 
the 'th Auguat the defiiidanta «i4nmiwiga<J the 
VUmUffa to enlcr out from Europe J>00 cwt. ropiar 
braiiera, StpUtnbcr ahlseniiit, aaaurtt'd in the niaitiMr 
lit out in the ludint ugned by the dtf.nilanta, 
*' fn« on Uiard, Bombay harbour,” at the rate of 
£/>3-h p>r tub. On the aatno dav tbe I'Uintlffaeaiit ft 
nply to the difimUbti' order in Ibiir niua) form 
jwrtly litltograiibe-d and l«n(y wn'UAH, aa fulfwaat — 
**tVc hate the ileaaure to inform you that we hare 
nctiTul a Uli-grain from our iUnebteter frunda, and 
pj far aa rt-ga^U tfte c* phen themu ua<^t, we Irani 
llokt they adrlie the fUWwliig porchaaca. whirb Will 
he Iniuirrd to }uQ at your limit, aubjixt to evofiKo* 
alUm by UtUr aa oauid. Urdtr thu day hnudnd 
huU'Ure of cupiHT hraiiira, at XM-S prr toH, frr« oo 
Uard. Itumhay.” Aa a fart, howm-r, no Ulrgram 
liad Wu rietired frum the pUintUfa' MaocbivUr 
fnuid*. and the ptalntiffi luwl nvt learned that they 
had adeUed the I'Urthaaea rtfemd to in (heir rr|>ly> 
The aree I taiiro uf the jdah.tJra* offer wat nally baird 
eiatheplauitelfi' lirouf th«pnihal>ilitinc( the rvpprr 
ruaiVet. The agebUlu Eii^laiid wvre unaldc to carry 
(Alt the orthr, and it mnalnext nucaercted, Oa the 
St'thOcUW, the pUlntiffji. haiiBg nrgtdUWd wah 
ose Xag* Uuchfttolake otor frusi huu ft Stj'UailKt 


riftliaed by the aale ftud the price which by thrir a 


huaiurat of the piaiutiOa’ firm— the pnarni caao 


tnuhiing them t> the I'fra.n gitmg the trder. 
ItoHftax UftiTSb MucuijiTft’ Couravt r. Doutre. 
KftU bltVlCUAMV . L la Ih. 12 Bost^ CO 

10. Contract to doliTor goods*- 

fSmitfvT »«>B*'/i/«r>ry— -.fyreeaacaf fitmj-ttmgfr»m 
habUtfy •• raie r//sie if'arrjimj Sfcttn/y 

for dtetonag Rene i/cerryiay *iif to ^■«rrt«i*i'*— 
i.eae ofiiip, H'lei x o— Je/y.teyail ihifmool, 
n’iol mwttMmlito — The dcfitidacta ft,:TTrd to wll to 

the pUmldf MO bra uf cia) )><r aUiatr Jcly. 
.toguat ahlpmtut. Ihe laat clauae ef the a,n«Butit 
wae aa tutlowai— *In the eitnt of the aUp hclog 
li at, tliM o-blncl b> he null and vi id” lie wal 
wue pul ( a Uard the Paleae by the dcfisdaau 
at baaderUnd rn the 9oth aad 31>t Aaguai. Oa the 
lat &ipt«ad«r lift A'ateae waa tush by n-Uowa b 
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COHTRACT— 

1. CONSTEUCTION OP CONTRACTS 

— coniinued, 

ilock, and remained at the bottom in twcnty>t)irco 
feet of water for sixteen botirs, when she was raised 
and her cargo discharged. The coal was pronounced 
unlit for a voyage to Bombay. Extensive repairs 
to the ship wore found necessjiry, and she was use* 
less until the 6th October. The plamtifE sued for 
damages for non-deliva-y of the coal. The defen- 
dants relied on the last clause of the agreement ns 
uxompting them from liability. Meld that the 
defendants were not liable. The Mubeiis was lost for 
the purpose for which she was rcfiuired under the 
contract, viz,, for a voyage in fulfilment of a July- 
August shipment, and the defendants, having proved 
that the coal had been duly shipped on board the 
vessel so lost, were exempt under the last clause of 
the agreement from liability for non-delivery. It 
was argued that until the name of the carrying ship 
was declared to the plaintiff as purchaser, neither the 
ship nor the coal was assigned to the contract, and, 
therefore, the loss could not bo within the contract. 
Meld that, if such a condition was intended, it 
should have been expressed. Tlie ai)propriation of 
certain goods to the contract by the vendors (the 
defendants), the placing them on board the Rubens, 
and douig all in their power to despatch them to 
Bombay in fulfilment of the contract were enough to 
entitle them to the protection of the last clause of , 
the agreement. NtrssEBVAWjr Jehanoib Khambata 
v. VoiiKABT Beothees . I. Ii. E., 13 Bom., 16 

20. Contract to sell from 2,500 

to 3,500 tons of coal — Rreach of contract — Nbii- 
delivery of coal — Damages. — On the 18th May 
1893 the defendants sold to the plaintiffs “ the entire, 

cargo of coal per steam-ship- , May shipment 

vid canal, amounting to "2,500 to 3,500 tons or there- 
abouts.” The defendants intended a certain steam- 
ship called the Dthelaida, which earned a cargo of 
3,395 tons of coal, to satisfy this contract. This 
ship, however, did not load in May, and consefjuently 
her cargo did.not fulfil the condition of the contract. 
From the day of making the contract, the plaintiffs 
had been urging the defendants to declare the name 
of the vessel in which the coal contracted for was to 
be shipped. On the 14th June, the defendants by 
letter informed the plaintiffs that the “vessels 
chartered for theii" May shipment” had not loaded 
in May, and they offered to cancel the contract. On 
the same day, however, and about an hour after the 
ifiaintiffis had received this letter, and before they 
had replied to it, the defendants sent them another 
letter as follows : — “ We have now been informed that 
the boat our coals have been loaded in is the Rthela ida, 
and we now beg to declare it.” Correspondence sub- 
sequently passed between the parties. On the 15th 
June, the plaintiffs wrote to the defendants as fol- 
lows: — “Please inform us finally what yon intend. 

In case the Dtlielaxda is declared as bringing coals 
sold to ns under contract of 18th May, please let us 
know the date of her sailing, landing, and the parti- 
cular' date of her arrival in Bombay, and also how 
much coal she has on board.” On the following day 
the defendants replied : “ The Mtlielaida is the boat 
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chartered for the cargo wo sold yon... ...We do not 

positively know whether she commenced to load in 
M-ay or J unc. She was expected to load about 3,300 
tons.” On the 28th June, the defendants wrote 
definitely stating that the “ Ethelaida did not load 
m May.” The plaintiffa refused her cargOy and sent; 
in a statement of their alleged loss calculated upon 
3,300 tons, the amount stated to be the cargo of the 
Mthelaida in the defendants' letter of the 14th 
June. ATeW that the damages must be calculated 
upon a cargo of 2,500 tons only. The Ethelaida 
was never incorporated into the contract. The defen- 
dants dcclai'ed her against the contract ; but, after 
they had informed the plaintiffs that she had not 
loaded in May, the plaintiffs refused her cargo. The 
contract, which the defendants failed to fulfil, was a 
contract to deliver the Ethelaida cargo, which they 
were always ready and willing to deliver. The option 
rested with the defendants whether they would deli- 
ver 2,600 or 3,500 tons, or any intermediate quan- 
tity, and upon no principle could the Court exercise 
tliat option for them and declare that they were 
liable to deliver more than a cargo of 2,500 tons. 
CtTESETJi JEBTAifaiE Nhaitbatta V . Ceowbee 

[I. Li. E.> 18 Bom., 293 

21. ^ — Suit for non-delivery-^ 

Clause exempting from liability in case of loss of 
carrying ship — JLoss of ship — Declaration of ship 
after date of loss — Appropriation of goods after 
goods lost, — ^The defendants by a contract datedlOth 
January 1896 sold 2,500 tons of coal to the plaintiff 
of the February and March shipment to be delivered 
in Bombay. No ship was named in the contract, 
which contained the following clause: — “In the event 
of the ship being lost, this contract shall be null and 
void,” February and March shipments ordinarily 
arrive in Bombay on or before the 30tb April follow- 
ing. All of the coal contracted for was duly delivered 
by the defendants except 1,376 tons, which still 
remained to be delivered to the plaintiffs. By a 
letter dated 25th April 1896 addi'essed to the plaintiff, 
the defendants declared the S.S, Eastbg Abbey 
as the ship cai-rying the said 1,376 tons of coal 
remaining due under the contract. There ' was no 
evidence of any appropriation of coal on board the. 
Eastbg Abbey to the purpose of the abovejlcontract 
prior to this declaration. It subsequently tenspired 
that Hie Eastby Abbey had run on a reef in the 
Red Sea on the 16th April and so seriously damaged 
that being taken to Suez (where such of her cargo as 
bad not been thrown overboard was sold) she was 
found unable to proceed to Bombay, and she returned 
to England for repairs. The plaintiff sued the 
defendants for non-deliyery of 1,376 tons of coal. 
The defendants pleaded (that, the ship having been . 
lost, they were exempt from liability under the above 
clause in the contract. Meld that the defendants 
were liable for the non-delivery of the coal. There . 
having been previously to the declaration' of the ship . 
no appropriation of tho coal on board to the purposes 
of the contract, the exemption clause did not apply. 
Semble—la case of a contract containing such an 
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CONTRACT— 

J. COKSTEUCTION OP COKTHACTS 
~contiaueJ, 

ox«sinpt>oa cUnse u tbc oue in qacstioiu iito dcclara* 
tion of & eliip &o as thereby to appropruU goods cm 
board to tho purposes of the contract u usikas if 
inado alter tho slnp has been kst, wbetber tbe fact 
of tbo loss Is knoim to tbo declarant or not. DASA* 
siui nonticaji Dimasn r. Kuaicdatta 

[I. X.. R., 22 Bom., IQd 

22, Continuing ofi'er—iS'KeeMsits 

eo*lractt~SeatonalU Motxet— Offer ~'Sh» 
tills were tbe agents of two iniUs m Qotabay. The 
defendants were a coal company carrying on business 
in Bombay by their agents, the Bombay Company, 
Limited. The defendants on the 19th of Avgust 
1897 signed a mimorandam in the form of a kltcr 
addressed to the plunliifs, of vhlch the first two 
clauses were as foUous i— " The undersigned have 
this day made a contract with TIcsscs. Ilcmee IVadia 


able notice to be giren of sucb requirements. The 
total quantity indcuted for daring the year ehall not 


CONTRACT— confiHus d, 

I L CONSXnUCTION OP COXTBACTS 

I •~continueJ. 


Lome firm, and on receipt of a farcurable Ttply 
communicated this acceptance to the defendant. 
This acceptance the defendant said ha had returncA 
The plaintilTs denied that be had done so. Jleld per 
Jaans, C.J . — "The law on this point is thus 
formulated In tbe most authoritative mode by the 


panics unless it is agreed to by tho person from wboin 
the niTcr cornea. In other words, an acee^>tance n ith a 
variation is no acceptance t >t is simply a counter- 
proposal, which must be accepted by the original 


quantity ordcrcA Tho eSer of the dtfendants and 


a reasonable notice within the meaDuig of the 
memorandum of tlie 19th August 1&97, Bssau, 
Coal Co. v. IIoiiee Wahu & Co. 

[I. L. R.. 24 Bom., 97 


tu tho plaiutiffs for tho purchase of 200 bake of 
pepperiil drill at 9r. Sd, A few days later the 
flamtiSs’ Bolcsman tendered for signature to the 


signed, but the defendant refused to sign one. Ma- 
QOaUD UaJI JlTA V. SriK.tEB 

[L Ij. R., 24 Bom., 610 

24. -Executory contract Involv- 

ing personal ConBidoration3~.frriynmenf of 


bimcfit of ^ such quantities of salt as he might 
require them to tnanufseture caeh season for seven 
years, in consideration of .I’s paying them at tho 
rate of Bli-8.0 per garce of salt (four months’ credit 
after each ddircry being allowed to A), and of his 
paying Government taxes and dnes, and executing 



( 1599 ) ^ 

MK llprfdS!.ti8TO“7a^^^^ pW.M. ll, 

ana 7 ahoald beheld defendants 9 T 

Itlpt4l|.§il^^= 

P_Tflnii« — tile quantitv ISSe 


(' 1600' ) 

OOHTIUCT_,„,i„„^ 

'• “ssiatroTioj, op com^cra ^ 


S'ee by 

for enTl ^ »-a<^o of 

rlf of salt. Seld 


Calo,; s 
L' E., 23 1. A„ ll!> 


fo-iVf- T "'oe pjamtiffa coats n,r “0J:enaant 
toct Judge modified the dlll'ca ?“/?PeaI the Bis- 
images at fi45-10.0 for eaert^'^ of 

?n appeal that A was ^ «“!<:• Seld 

interest in the- contract To ns«g^£ 

thatTT”“'‘ n'as based on SiTr”'’ PjaSntifff^ince 
^afr the assignment of it ''““^‘dei-ations, and 

|;an invalid without the co^eT 

•^rrou, V. Wij,,^,, r ® ‘=n/»sent of the defendoofo 
sSunie. 




the oor#“‘x.''“®'®®ntraettotheKeoo;7J“-“r.'*iF m ^ Plaintiff with ™ •„Tr- to 

tW was based on perTiTl T since T'T'"® of European T t? ! ^nantity of 

at the assignment of it -la oonsiderations, and ^ii® rate of 325 naira °4^8^^P*'inn ^arn IJb. 80 


— ^vicnout the contract 

r. WiUon. L jj, Z r i^J}? defendants. 
tS q. s., 310 At^ ' " v 

w.5eWe„ mUna rT^"^ Mallei, Melting 

25 _ 1 17 Had,, 163 


I. l..E., 17 Had„ 

gooda-^psmaf iilaos 0/ 


X VA goooa — ; 


indigo seed proviSd : « TheL'd to 

place in Bengal in Maith ol r*' ^?^®^'’'®nedatany 
adde^ «the ptaL of dTl verTl^^T ’vas 

after.” The buyer ^ J mentioned here- 

Mm-ch 1891 in alette to «,?h ° *^l»e 20th 

This letter, specifvint n for both parties 

place. Was forwarde^^oThl'^'^^ ^ilway station as the 
he would deW Tf ^ho replieri 

nnhi» j.1. at ms own «»teainA 

Aiiw the DuyeT* wuicii cai*j’ied ^ 

-jowt/ tuiis Oi-’^coal, ^i'^ '•»*' g'^'iAuwn^ at Sulkea. 
shin, v’*; utcimed. The vendor and the huver 

&C11 n,i 48, 0«wt 

f T ® godowns, or at any place other than 
Howrah station. The vendor remained for a certain 

SkelTtL^fT T his godowmat 

bulkea . and the buyer not accepting delivery at that 

place, the vendor declared the contract cancelled. 
The buyer pen sued him for breach of the contract 
to deliver at the place mentioned by the buyer. On 
P®. “iipeshon whether the vendor had discharged his 
iiability by readiness and willingness to deliver at his 
own godowns at Sulkea,— .ffelJ that, the choice of 
place given originally by th'o contract to the buyer, 
su^ect only to the express contract that it must be 
in BengiU, and to the implied one that it must be 
reasomble, had not been converted, by the words about 
mptiou thereafter, into a deferred question to be 
settled by a subsequent agreement. The buyer, 
accordmg to the contract already subsisting, had the 
iignt to fix the place. There was a special promise 
m the contract as to the delivery, and to complete its 
toms nothing more was required than a meiitiou by 

cue Buyer of a raasonable place within Bengal. This 

eea made by him. The contract therefore did 


P® year. In January isgsTn" Period ®f 

mf ®Po®ed by LvpZ^T °f «^® 

The defendant iLreupm dlT ‘Ii® yaim 

*0fars unless the plainiff paid tW ^ .^^PPl^ t^® 

contract price. JTsM flfof j ^ addition to 
®f 1894 the defendS luW 
pay the duty which he had unfT^ ®a the plamtiff’ to 

be .could add so much to t^.® yarn, that is, 

equivalent to th“ duty whiTh b® ■ 

The question was wh ether P^d. 
fte plaintiff were aetuaBy mad^ ^ 

duty had been paid T * I ou which 

27, ^ 21 Horn,, 028: 


hlanh~QToL 

\furra.sfe or freight~D,Uy ofseller.-P nmed to 
sell, and ^ to buy, certain goods to bo delivered to JP 

> S'” .'“‘"I" »' •J* S.t5 

aha) tho following clauses: "(10) Thn 
gcrads to be tendered fully 48 hours before tho^expir! 

the i^way company m order to enable buyers to 
weigh, rample,. and inspect tho same ; and the deli- 
very not to be considered complete until the samplca 
have been refracted and examined, and any dispute 
atout quality, etc., settled. (11) If railway St 

hptoTfw' ‘'’v'’® Jjauded to buyers 48 houL 
befoie the goods are liable to demurrage under the 
present term of 72 hours granted by the railway 

gMds of his own to meet tho contract, arranged with 
jH for o^am go^ of if to be delivered under it, and 
endered to On that day, certain railway receipts, 
which had been endorsed in blank by if in rcspVct 
ot tho raid goods, were tendered to S’. S’ was ready 
to pay for the goods 5 but, before, tendering the pricl 
ijc lusistoa upon an cndorscmcat of tho railwav 
receipts by S to P and by P to himself, P was 
unable to point out the goods to bo delivered miiler 
Clio contract, nor could ho indicate the wagon, 
numbers p refused to procure tho eiideracnients 
requu-ed by P, and thereupon P declined to take 
acuvery as proposed, though ho tendered tho prico ih 
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DIGEST OF Ci^CS. 
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COirFBACT*- 

- 1. CONSTUUCTION OF CONTRACTS 
—eontutueJ^ 


nhich ilia ti|su<.B . > 

leiv upoa. CoicoH T> Millurn, Jj, Jl„ 2 
aad JL/oMoomoi«)t Roy v. Sank 0 / Bengal, T. £. 
Jt., 3 Cale^ 892, sclerrcd to. Kotioii4HI> v. Vau 
ciiitiD . . « I. It. B., 29 Calo., 142 

_C30.vr.N,uo 

t; — — Tender ttf rati* 


granted by tie' railway company, 
inuat be prcacnt at tbo time of delivery to inspect tlic 
wclglilng and sampling,” and in tbcir default “buym 
V' n and sample and aellcra must abide by llw 

j «l,n nlnrutlEs 


the receipts The dclcnaaius .. . < 

T^way receipte until they were endowed by the 
r‘‘ I . I I ■ 1 1 ” H'o plstiitiff and by the 


CO^THACT— 

I. CONSTRirCTION OF CONTRACT? 
— co«<in«ed. 


-Collateral agreoment -Con* 


tiDderiog of railway rcctipis lustu. 


of Uie lease. Ueld mat, apsuu,..^ . . 

Contract Act wu net iivtoudod to vary tbo rule, }liat 
a nbtalco of law is no ground for rcUovlng a party 
fiomlisown contract, plabtiQ was DcvcitmlcbS en* 
tilkd to tccoTsr on tlie ground tlmt tlio anoeinent 
wbieL pmStbil for repayment was collateral andbod 
fidlcA .^1 agroment that os obligation wLloh It 
contraeted shall bo dUdiarged lu some particular 
mode is eolktrrsl to the primary contract which 
emted the elligation, though the two agreements 
nay 1 m> siUed up in one contract. KnusxsN tv 
r-'.-.v.cv* . . I.L.B.,0MBd., 441 


with which 
third, aud fo 
doCcmbais.^i 
offcist, uhu 
contrary to 1 
Hio drfeadi 
were not tav 
Tbo Court 

Oil appal, toe vt<ri. » ..-B- .. . 

. • ■'.'tiflpil to cultiiato mo 


—fatal to“the right to i 


iTilinalv ho iDvcrscJ the 


(fleet I that there 
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=°”rcoN— 

ini -ht s'viTcf .1 *■" ^ ui« , 

V'iun.'iv 

ulnuM i-v> ' . . . n,(j Jicrco I'i ,",,u Jfr/d 

lUuusijvti ci.'.i'P’-^'-' !' . t.jfjf.tilnco 

I n aVl'''a' r„nlrvi't. tn tlio »i«aul I ' .nul 


(• 1600 - ) 

— contwiueu* *, » i- nV^ 

not, fiiU within 8. ^•‘'.'?[ lias been no 


The' place iov the 

KSu^wh^ the contract. 

Vmvcr was entitun ^ ■ r, 

'i.L.OH C. L.CUMI HAUAUS 

_ Contract {0 

— — ;r _.j «M .Mrtfcricii 


Contract iosumiJ 

...a. the lilamlitt " ^„yotian yarn JSo 


fii 

Li, iv., *. — 

tVitAJ. • * * ;)/«««"/ 

„ Bivlo of 80°^—^ I<_.lm’t<'«e''^ 

^^•■‘ — Ti 7Tt-iCution(‘l tiefc^'J^ , lS72)t *’' 
elirrry ' %;,tf.,ci u "ifota o£ I’nnn*'* 

. vui itti’*i\\iv 


ftupl^y , f Kuropca^ I^Sj* .* ^ « period ot 
diietars made «£ “ty o£ hva 

ot the rate of ^ ^ggj on nnport duty 

>“;• ««iS 3 oy rat tS'y r 

of 183>. SiSeVdpaWon 

Y tho duty ' , Ml to tlic contract P - had paid*- 
could ndd8o™uchtoUie.^j^ 1^« to 


icincnt.. r hadtu- 

I. e«''"‘^CcTrlren‘'y P^“®\l3 ’ 

^ the cont^eve was a rfe 

tl^“ t“the delive’^:^{‘£n a w^nUon , 

t ■ rate™ 
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conthact— 

1 . COKSTBCCTION OF COSTUACTS 
— eeuitKUtd^ 

S3, — — ■ ifrcacA c/ 

tracl-^yon-eompUtto* cf agrrttntti of 
mile at pari pefformanre eo*lrafl ta e<m 
tndigo^Whsn % eoatnct for towing iaiBgo wtt 
•otcrcd Into, uut tilv^ncu tna<la !a put p^orm- 


COimiACT— coth'iiwi. 

1 . coKsinucriON of coxtbacw 

’—<oniieu€(L 

cxctiM non*pcrfun>ivie<i nf lit* cmtmt b; 
ins( it HU due either to default ol the npUla <.f the 
tl>i]i, or of Uie pUintlfft IhenscWre, uulher of whidi 
tiad been eiiuvrn. The pUiatifTi wrre rvA to hUme 
fur taj di^icullloe cccurting by rt«eoa of Uirre btUi); 
other pnrehuer*. ‘nut wra» the natunr 


put of the contnet for luwisg Sasotb e. 

bBiffi ilCKDOi. . . . IOW.B.,420' 

37 .— — — — Cash on dcUvory—JlntJtMt 
*aJ irtf fixture fo fate dtlirtiy—lJeiirery, Tiitlure 
ef, in ttrme o/ecntr»ef—lireack of rusintef— C m* 


tracte with the pitiatiffe, the con«ignc«e cf the rugo> 
each for the purehuc of SOO tme of ccoi per it.S. 
Dveeiin then in Luhour. The cootnete protided 
ftniee nfvi) "(lellmv to he tehen at. a rate of n<.t 

. If I < f • 



rxeeption of 2Cl ton*. Hbicli remaned tu he daliicnd 

to the defendant. 'Hie ruvo to be ilUcltarKnl tuheo* 

qucolly to Snd of June vroold hare been ^ecbai^cd 

atihin the lay days, hot for the want of Ii,.ht(ra on 


the rharUr party) to tahe lUhic^ ailhin the lay ( 
daya. or U ;«y dcouiragr. Ulog aba,hiU!, lie OuaU I 



per diem, wu Dvit cue on wbkh the difctnlant coaid 
intUt,but Huau indrpiodL'nt atipolation In favour 
of tl'« cargo. VoiEAUb Bsorajse r. ^ciisariyn 
dnuuiotn Knatairra . Ll<.li.,13Bom.,303 
3JX ' ' ■ ■ ' - Bale of goods— I>rfirrry—J}r/i> 

tery «• ^MaJey— Ctifois e« (a delittrf . — ^NTim 
the defendant, a Eonpran, aae ratd for damagta 
for soB’diliTcry of goula and coutouded titat ho wu 
wt boned to dtB>cr on Sunday,— i/eU that delircry 
on Souday vaa nut aeU«faI> a^ that, in the aliacnrtf 
of nuton to the contrary, the defendant nai hound 
to delirtr the cooda on tliat day if they bad uut 
already been dinrcrtil. l/iLCUaVD IUlsiiUK r, 
Kssaxiy . , , X,IfcS., l6Boin„83ft 

40 . - — .... Goods otdorod through 

commiMioa ngoow— Coa/fUet of oymey— Cea* 
troft cf ta!e~i’orvt cf arfiea,— The di.{cn<Iuita 
traded In Bcubay aa mercWita and coimaUaioa agrnti, 
nndor the atylo of S B & Co., being a branch cf a 
Frcncb Ann trading in Faria nndcr tlie aame name, of 
*bich driD alao tho defendanta Here in,mbcTi. ‘Iho 
Paria firm Here aprnta for ocrtaln manafacturen of 
ainc. Iho pUmtdf, a Bombay Bicrcbant, «r\h-rtd 
oat tS cult of cioc aiiecta tlirvugh the dcfcudanla* 
firm is Bombay by an indent in the fulkmmg 
form’— **1 htTcby rcjncit you to inalrnct yonr 
agenta to purtham for me (if ptaaible^ the nuikr* 
mentioned gouda on my aecuunt and nik npnn the 
tenae atatod below." both tmaa, l‘•rer afid, limited 
the price of the gooda and the time within which 
the diipTcrnti were to be made. Later, the plalnlilT 
contai^ to oiercaW hit limit cf {’nee. 'The drfeu. 
danto, hatiog communicaUd with their Paria firm, 
wtege to the plaintUf u ftllowii— “We hara the 

E h-aasro to hiforni yun that our lame firm hu rcpijted 
y wire eonceming year raUemed order aa foDewa’— 
'Placed at year hicruucd limit.' Subac'incnUy the 
pUioliO waa Infcirmrd by the dafendanta that, the 
inannfaeturcre being full mill erdcra, the xine ahr<U 
wonld not be ready fi r ahipmint u warn u had b«u 
expected I and he waa ukrd whither ha agread to give 
an aaknahaa of time, cr d>'ured to cancel the bnUnl. 
biinultanconily the pUintUT wnte that the c>«lra<t 
time had beru rxccvdid. and that he wr.nhl bay 
ainular gvda In B-mbay cn the d(fn..'mnta' artvonU 
Thla the pUlDtiS diX and tnnght thla aetbn to re* 
(Over the ihllcrcuce In pnee at dauiagie <n account cf 
Uie X fi-ndanta haling failed to {Htltaia their cv<t.lrxct 
for uie dJiicry of 4S cuka of tine ahiita. Uili 
3 ? 3 
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coETEACTS 

nuitCTloE 

1, cousra 

interest not i''E»'£\.tovis\Q>« ^ "’f ■\Tffs 
"‘''Tin viotattoo o£ t\^ n^lt so ^iniut* . 

,^\o interest . sort u.r y ^s.uon3 


t 


IGO'I ) 


f CASEo. 

D COES£EE^^^^jj,j„ed. t\icre« 

■ ^ntei t>y «"nrX'tEc 

ttsido a lease ^ statute g 10 auA auV 

notlriug '""“UivoJ o£ Tf2) .,fc ia 

ntovisiou "^^-piopcrtj Act t «jajAe a\)seuce 

V»s s' jS??f S.5» “tJS‘ “ 

St rirs'“%“-- feoSr® 

i. K1^® , .. fn-M'i 

33. 


•n CouucU.^ sts 0’=^^ o furthest -ps^T-^eu to 

» S S s SS 

g2 — ^riAoW " ®J. in All 


tease-- 

jfO 

S «?“S.S»»1S5S 

jointly tnvrtual sio ^ void- ^gt 

W?;«tV aocU«&le^---^*aau.a^^^ 

S wr^ffSS"" '•'” " 


igteeoi®^® jSS 

’f “s ,;sS »%?r/»S‘“s*r 

trail will..'; ^ae tto '''r^o o£ 

!:58« sSt » fSs 

rclusal. .°ftiurAP>5^'“®vas u'i’^®*“ ne broke, “^.gd 

^^arsufsegueutlV^^'^^ve 

^o*lo to 5“"'“adtkeP’*kv’ftevcr3io»®Seirtkat 

Sgotiatlon.auA ti,ia tkcj 

to otkcrs. ,“®gonveS‘=^ W propo’^ty, *5 ' 

toe 4-0 oliouate t nersouaHy ^ v«a8 'Tie 

prU^“ tU^^® 'rSaertaT^^^SSiE^ 

tiicrclor ^^g p«e • 

pa^®"^^oUU«^° ^t-aetto indigo 

n.Hasa cuiti'^®''^'®"? certain 1 

mmm 

aSs^l" r'S.> 

Story ^ 1 >°" *on doiuultM ^ 

cAttr^"^o^T30S- AES8® pjtataE.j •g^^sfruc 
«. jne> — tjcer u'^®“’ 

SU.«“£V-»jiCSlsSS 

lie Abe option ^^and rri vfb 
butkaA ta activate tn ^tO r 

continue to tber 5:eld tb^ ^ 

t.iouox'i'^ , 

r*^f«\!E 
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■DIOSSX OF CASES. 
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COKTBACC — eanUtfutd, 

1. COKSlBUCriOH OF eOKTRACtS 

—^o*tmved. 

36. Snaeh of Co*” 

tract^Non-co'npletion of apritment of eo»pro-- 
mhe a* port peifomonce of eoi^tract to tow 
Where » eontrart for aowmg mdigo wu 
enter^ into, and advances made in part pcr{(«n> 


COITTBAC^I— co»<inu«i. 

1, CONSTRUCTION OP CONTEACtff 

'—conUtiiitd^ 


outer {>un.iiafM s.- ..w-,. — > 


tota.— Where a contract is for dehvcrj “tree on 
board/” and cash on deliver; is provided ior, pa;* 
meat nay he enquired upon deliver; of the goods at 
the time and place mentioned for Silver; in the 
contract. HEitQSBs & Co «. JainrBui.1. Soavr 

cr. I,. I?., le Calc., 417 
38. — - - Demurrase— Acits of earpo ly 



per diem, was not one on which the defendant conlA 
insist, but was an independent stipulation iu favour 
of the cargo. VoisasT Baormss e. NusSEBViJOt 
JECAKdia Ksi.uai.TTA . L Ii. B., 13 Bam., SOU 

80. Bale of gooda— Beitter; — Beit- 

very os Suadaif—Cuitom at to deftrer;.— IVlicrs 


of custom to tbs contrary/ the defendant was houuif 
to deliver the goods on that dsy if they had uot 
already bcca delivered. LaiooiKS lUtXitUK r. 
Ezssrsx . . > 1/ Is 16 Boat./ 33& 

40. — Goods ordered through 

commlsBloQ agents— Controct ef^apt^it—Com^ 


Paris firm were agents for certain mauniacmrera ot 
line. The plaintiff, a Bombay" mewhaot, oi6i.iv\) 
out 43 caals of sine sheets thi^gh ths defemianta* 
Cm in Bombay by an indent ifl the fuRowmg 


•nn*rptM to rnrreaifl his Barit of pnce- The defea* 


'PlMCd at your inereased limit.* Subsequent^ the 


the defcmlanC. Sehi that the defcndsint was 
The contract of the defendant (by incorporatuai <ff 
the charter party) to take delivery within the lay 
days, or to pay dcauirrage, bilog absolute, he could 


cover the difference in price as damages tn aeccsnt ct 
the defendants having failed to perfam their ecciraet 
for Iho dcbrcjy 4S tisia cf cie shceu. .St!d 
3 r 2 
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DIGEST OF CASE'S. 


CONTEACT — continued. 

1. CONSTRUCTION OF CONTRACTS 
^ — continued.', 

that neither the defendants nor their Paris fii'm had 
entered into any contract of sale on which they were 
liable to the plaintiff. They had only constituted 
themselves his agents to 'place' his ordei', t.e., to 
effect a contract of purchase on fiis account mth the 
manufacturers of zinc — and consequently the action 
as brought would not lie. Ireland v. Livinffstmi, 
Jj. J2., 5 H, ^ I., Ap.y 395, and Cassahoglou v. Qihh, 
i. E,, 11 Q. B, J)., 797, discussed and considered. 
Mahomed Alai's Ebeahqi Pibkhan u. ScHiMiBE 
Dosogne & Co. . .1. Ii. K., 13 Bom., 470 

41. — Agreement for permission 

to q'uarry— Atcease, Non-reneieal of — Implied 
condition. — By an agreement (iu renewal of similar 
agreements for the two previous yeai-s) dated the 3rd 
September 1888, the defendant agreed to pay the 
plaintiff ‘ rent ’ for a piece of hilly ground at the rate 
of B329 per month for one year, during which time 
the defendant was to bo allowed to blast stones and 
cairy on the worh of quarrying to the extent of seven 
crow-bars, such quarrying to be done at such places as 
the plaintiff had pointed out, or should choose to point 
out, from time to time. The rent to be paid, was 
arrived at on a calculation of E47 per crow-bar, and 
was to be payable whether defendant employed the 
seven crow-bars or less. , The defendant by the sixth 
clause of the agreement further undertook as fol- 
lows: — "As regards the police airangement and other 
expenses at the time of blasting stones, and obtaining 
an order or license, etc., and as to any other kind of 
expenses, risk, and responsibility, all these are upon 
me. I will duly pay you at the rate of H329 per 
month clear until the fixed time." The defendant 
was a stone contractor, and had been employed in this 
work of quarrying all his life, and for the previous 
two years on this Very spot, and was well aware that 
blasting could not bo .carried on without a license 
from the authorities, 'Which was revocable at any time, 
and required renewal annually. At the time of tho 
agreement the defendant was in possession of a 
license, which expired on the 31st December' 1888. 
After that data the authorities refused to renew the 
license on the ground that the quarry, where oper- 
ations were being carried on, was surrounded by 
houses on all sides, and the defendant thereupon 
refused to continue the payment of the monthly rent 
of R329. The plaintiff accordingly brought this suit 
in the Small Cause Court for three months’ rent at 
tho above rate. Seld, looking at the nature of the 
contract, that it must bo taken to have been the 
intention of tho parties to it that tho monthly sum of 
R329 should only be payable 'so long as quarrying 
was permitted by tho authorities, and that there was 
no unconditional contract to pay K329 iu all events 
in cl. 6 of the agreement or ekewhere. Fat/lor v. 
Caldtrell, 3 B. and S., S26 .• 32 L. J. Q. B., 164, 
followed. Marquis of Bute v. Thompson, 13 M.a^id 
W., 487, and Bidgwag v. Simjd, Kag, 627, com- 
mented on and distinguished. Goouidas Maduayji 
V , Nabsu Yehkuji . ' . I. Xi. B., 13 Bom-, 630 

42, Poraonal contract —Assign' 

IV.ent—Siiit hg assignee — iVhcn considerations con- 


( idos ' 

COITTE.ACT — continued. 

1.' CONSTRUCTION OF CONTRACTS 
— continued. 

nected. with the person with whom a contract is made 
form a material element of the contract, it may well 
be that such a contract on that ground alone is one 
which cannot be assigned without tho promisor’a 
consent so as to. entitle the assignee to sue him on it. 
Sicreiis v. Benning, 1 K. and J'., 168, refori'ed to. 
By an agreement in writing, dated 13th December 
1882, and executed in favour of ilf B and JT D, who 
were tho proprietors of an indigo concern, tho 
. defendant J2 agreed to sow indigo, taking the seed 
and tandi from M B and S lie concern, ou' four 
bighos of land out of his holding selected, measured, 
and prepared by M B and II I) or their amlah ; and 
when the indigo was fit for weeding, “ to weed, reweed, 
and turn it up to the extent necessary according to 
the directions of the amlah of tho concern;” and 
when the indigo was fit for reaping, to " reap and load 
it on'earta according to tho directions of the amlah of 
the concern and "if any portion of tho said indigo 
land” was “in the judgment of the amlah of tho 
concern found bad," in lion thereof to get some other 
land in his holding measured, and “on tho" land so 
measured in Bysack” to “ sow. Bhadbon crops only* 
which will bo reaped in Bhadur.” Tho defendant 
also agreed not to sow on the land measured any crop 
that might "cause obstacle to tho cultivation of 
indigo,” and, if he did so, "tho amlah of tho con* 
com” should “be at liberty to destroy such crop,” 
and ho should not “ oppose tho destruction thereof, 
nor sue in the Courts, Civil or Criminal, for destruc- 
tion of tho same.” As regards a breach of any condi* 
tion, it was provided : “ If I or my heirs depart from 
tho conditions of this indigo engagement directly or 
indirectly or in any way neglect to cultivate or do 
not cultivate indigo, I or they shall pay to tho above* 
named M B and BL B damages for the same from niy 
or their person and property and shall raise no plea 
or objection." In 1886, M B and II B assigned tho 
entire benefit of this ogreement to tho plaintiff. In 
a suit by tho plaintiff against tho defendant for 
damages on account of his alleged failuro to cultivato 
indigo for tho plaintiff's concern in accordance with 
tho terms of tho agreement of tho 13th December 
1882,— JTeld that tho agreement must bo consti-ued 
as one which had been entered into by tho defendant 
xvith reference to the personal position, circumstances, 
and qualifications of Af B and M B and their amlah j 
and that therefore it was not assignable so as to give 
tho assignee a right to sue upon it in his own name oa 
for a breach of contract. ToosfBY r. Bama Sahi 

[1. la E., 17 Calc., 116 

43. Agreement to pay £ku annual 

sum in coneidorationfor obollslilng a bazar* 
Suit upon — Subsequent sale of the land on which 
_the bazar siood—liight to annual sum pagablo 
under- the agreement . — Plaintiff and defendants 
entered into an agreement by virtue of which tho^ 
settled their disputes, and amongst other matters it 
'Was agreed that the plaintiff should abolish her bazar 
at a cortaiu place within her zamindari, which she* 
had established in opposition to a bazar belonging to 
the dofcmhuits; and it was further agreed tkit tho 
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CONTEACT—eowifnwi. 

1. CONSTRUCTION OP CONTRACTS 
•^-conclvded. 

gage-deed waa duly engrossed with a stipulation for 
payment nf interest from the 2lth Septemher 1891, 
and the 2<^li January 1892 was fixed as the day for 
execution. On that day, however, one of tha defeu* 
dant’s ^anghtcra who had to execute the deed was 


herself to a continuaute of the payment from the 
time when she made it ilnpogaible fur herself to 
secure the fulfilment of the condition hy parting with 
the land. SiDAt MoBittt Dasi «• ButtoaH Monin 
GnosK 3 C. W. N., 182 

44. ■— CdnBidhratlOa—ConproOTtse 

of a load Jidt clatn^Qood ecnM\defaUoa — Anree- 


The loti« Court held that, although the original 


Jl'lst Aui'ust 1891, Ihe nlalntiff arreed to Wd the 


the defendant to agr^e to the plaintiS’s terms, and 
the principle laid down in MiUt v. litv> Ztaland 
Alford Eilale Co.t L. S ,8S Ch. D., 266, applied. 
DavobhOz Hajtbudt BAbia «• Mx&wavji 

BabVcqa . . , L L> R., 17 Bom., 467 

7. conditions precedent. 

45. — latention to execute more 

formal Ooirtract— P»aal agreement, Efect of . — 
Where two patties have come to a final agreement. 


[I. la B,. 3 AIL, 408 

48, Intention to make more 

formal Ooatract—Bmiiinj effect of prelininary 
uyreenseaf— AyrreMrnt io ad^uot suit, <ui< for 
danagtt for breach Even where formalities in 
the embodiment of contracts are at the option of the 
parUes. there may be a concluded and bindicg con- 
tract, although there is an intention to put its terms 
into a more formal shape. The existence of inch 
iatentioa U eriJence that neither party was to be 
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2. CONDITIONS PRECEDENT— conitiwed. 
bound nutil tbe intended formalities have been com- 
plied with. But wben a sale, so as to pass an interest, 
requires certain formal steps, and nothing turns upon 
the intention of the parties, no inference against a 
concluded agreement can bo di’awn from the non- 
completion of formalities which are not of their selec- 
tion. The parties to a suit executed a written agree- 
ment, which was duly registered, whereby the plain- 
tiff agreed to accept the pinperty of the defendant, 
specified in the agreement, in adjustment of the said 
suit. The agreement was not recorded under s. 98, 
Act YIII of 1859. The plaintiff proceeded with his 
suit, obtained a decree, and sold the property men- 
tioned in the agreement, in execution of the said 
decree. The sale-proceeds being insufficient to satisfy 
the decree, other property belonging to- the defendant 
was attached and sold for E23,360. In a suit for 
damages brought by the defendant,— JTsZi that the 
agreements to withdraw the previous suit and to 
accept the properties of the present plaintiff in dis- 
charge of the claim were concluded agreements, and 
that, therefore, the present plaintiff was entitled 
with interest to the sum which property not men- 
tioned in the agreement fetched at the sale under the 
dcci-ee obtained by the defendant. VENKATACnEi- 
lASAia ChETIIAB. t'. KEISINASA-WlSiy IXEB 

, [8 Mad., 1 

47. — ; XInsea-wortliiness— JffreaeA oj 

oontraoi in not sTiipptnff goods — Pari performance. 
— In an action for breach of contract in not shipping 
certain goods, the defendants pleaded the unsea-, 
jvgrthiness of the vessel. It was found that the ship 
was h'nseanwi^bjf.at.tho time of sailing, and that the'' 
defendants had placed part nf the goods on board. 
JTeld tliat it is a condition precedent .that a vessel 
shall be in a proper state to take the goods on hoard 
for the purpose of the particular voyage ; or in such 
a state that she may be made fit for tho voyage with 
the goods on board, without such a delay _ as to 
frustrate tho object of the merchant in shipping his 
goods. Meld that tho putting part of the goods on 
board without knowledge of tho uuseaworthincss of 
tho vessel was not a waiver of tho pexformanco of tho 
condition. Semhle — TJnscaworthincss at tho tiuio of 
sailing is not a breach of tho condition. TuuEEtt 
MoemSon o. EAiii Maveojani 

[2B. L. B., O. C.,m 

48. Agreement to ship after 

two country voyasea— Contract of affreight- 
iikont. Construction of— When a ship-owner has 
contracted to give a certain notice to a charterer, or 
to do any other act, with a view to inform the charterer 
when tho ship will bo ready, tho charterer is not bound 
to ship his goods until tho ship-omier has given him 
that notico or has done that act. Meld, therefore, 
in an action for not shipping goods under tho follow- 
ing contract : — “M S to arrive after comiilction of 
two country voyages for London on notice in May or 
June,” it appc.aring that tho plahitiffs had sent tho 
vessel for one country voyago only, that the defen- 
dants were entitled to refuse to ship the goods. TlEit- 
isa i’. Koeolbu 

. [I. It. B., 4 Calc., 237 ; 3 C. D. B., 287 


COISTTBACil? — continued. 

2. CONDITIONS PRECEDENT-co«/.'«wA 

Affirming decision in S. C. .2 C. L. E., 169 

49. Stipulation not to sell to 

otners same description of goods— Saif for 
breach of coafraef.— Tho plaintiffs on tho 4th 
August 1881 entered into a contract with tho de- 
fendant for the sale to tho latter of a quantity of 
goods of a certain description “ to bo delivered up to 
tho 31st December 1881.” . Tho plaintiffs stipulated 
that they wouW make no sales of goods of the same 
description to bthem before tho 1st. December 1881. 
The goods arrived in Calcutta between the -Ith and 
31th November 1881. On tho 16th August tho plain- 
tiffs entered into other contracts with other buyers 
for tho sale of tho same description of goods at a 
lower price than that at which they h.ad sold to tho 
defendant, these contracts being on terms tliat tho 
goods wore not to arrive in Calcutta until after the 
31st December 1831. In a suit to recover damages 
for breach of the contract by tho defendant in not 
acceptmg tho goods , — Meld that the stipulation not 
to sell tho goods to others itself amounted to a condi- 
tion precedent to tho defendant’s obligation to accept 
the goods, and therefore tho plahitiffs were not en- 
titled to damages. Caeiisees Nephews Ss Co. r. 
ErOEyAHTH BtrOKTEAEMHUi 

. [L D. E-, 8 Calft, 809 

50. Condition to abide by in- 

terested referee — Masim " Mo man can ia 
judge in his. oicn cause.” — A entered into a contract , 
to supply Government with timber of a certain qua- 

^lity to be approved by K, the superintcudeut of the 
•' gun carriage factory, for which the timber was 
required, before acceptance. AT hand jfdo. tested and 
rejected tho timber tendered. Meld that it was not 
open to A to question tho reasonableness of K’e 
refusal to accept the timber or to show that the tim- 
ber was of the quality stipulated for. Per Ixjtes, 
J , — Tho rule of civil law that a condition tho liap- 
t peniugof which is at tlie will of the party making 
it is' null and void, .as being destructive of the con- 
tract, is not a rule of tho Indian Law of Contracts. 
Per MoirnsAJrr Aytae, P . — The maxim tliat no 
man shall bo a judge in his own cause does not .apply 
where, ouo p.orty to a contract agrees to abide by the 
judgment of tho other, or where both p.artics agree to 
abide by the decision of an interested third party. 
Seoeetaet op State poe India v. Aeathoon 

[L I..B.,5 Mad.,173 

51. - — — Quaratttes that 

casks for shipment are fit for purposes for which 
they arc employed.— If a party enters intoa contract 
to provide and ship molasses at tho risk and expense 
of tho seller, ho must bo Liken to guarantee that the 
casks are proper casks, and properly coppered for 
any voyage from Calcutta for which such goods may 
be rc.asonably ordered by the plaintiffs to he shipped 
PjisiEE c. Cohen . • - 1 Hydo, 123 

52. Comparisou of accounta 

I of coUoction . — Contract to be liable for outstand- 
ing Sahiiice.— The defendant promi-wd that in the 
event of his obtaining possession of certain laud he. 
Would be responsible for all balances ascertaiai4 to 
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2. CONDITIONS tBECEDENT— eeatinwi. 


wai &l»o eliown tkxt UiQ umuiiU lud b«ci( gi>ui* 
pared, or an oppurtnoity of companng Hunt l>ad 
bccu ailorded to uio defendant. LtrcEUK Dasa Mdb* 
Toorss «. JoassnoB Moouheb 

pianb.. 532 : 2 Hay, 607 

B3. Payment forrfitao7al of Ob* 


T being »t liberty to t^« orcr the materi^ at a 
>'aIuatioa.'' In a luXt by (be pnicbatcr fram one of 
the partite to the partition <ait agamit T, cbArglog 
(hat he ebitructed the pathway, eU., each nbe^c* 
UoD being the not rciiio>lag the privy.— (re* 
veniog the dcciiioa of the Court beiow) that (be 
payment ta X of the price of the rcmoTal wat a con* 
dition precedent to the obiigatioa oa 2* Co renore 
(bepriry. Taasrex yirrs Oaoif r. KiitM Pxa> 
eaas IfiiniBX . . 2 Xnd. Jur., XT. S., 210 


gtlly aeed on bebg pat In poeecMion of the necea* 
eory fuade. la a euit for damasee by rcaeon of non* 
dehrery,— J7rfdthat the pUiutiSe, before they could 
rerorpr ninirt; elinw that tliev nsid or tendereal the 

■ . . , . ighte 

1. Iho 

•• iCo. 

o. AiuasCBi AniBaBATAKa Chetii 

• (2 Uad., 193 



CONTRACT-continued. 

3. CONDITIONS DBECEDENT-con^mued. 
rep^ to S the balanco duo to him of the money 
adiaocal. luaeuU by S agauiBt P* for damagen 
for noa-dchvcry of 2,000 hags, — JTeW that F was 
not excused from puformanco of his promise by the 
failure of S to pay tho balance duo for tho bags 
delivered, and that S was entitled to recover (ha 
ddfereace bitwccn the maiktt and tho contract price 
on tho day tho contract was brokcu by F. Siubom 
r> VtUATYA . • . L I,. B., 0 Kad., 359 

69. Avormsnt of rcadlnasa and 



mined in each case by edaeing (he iaUatiou of tbo 
parties from tho language they have used. YouNa 
r. IfudnuriLir BauAira . . 3 Alad., 125 

67. - - . — ■ - 1 ndependent 

eorenaais.— Where defendants sub-reuted au abkari 
farm for oao year, from 3tst July 1S&(> under a 


that the covenants were imlepeadent, one 
not beiiig a ronditiou precedent to the other, and that 
therefore tho non-pi-rformance by the plaintiff of the 
covenant to furmsh accounts was not sufficient to 


68. Deposit witJi Bank— 

Beeetpi gwenfor loan — Statement in receipt fkai 
foaa xoas repnyalZs on ^roduchon of receipt~ 
XToa^rodurttoa.— The plaintiff deposited the sum 
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^OiTTItA.CT — -continued. 

2. CONDITIONS PEECBDENT-c'oscZucfed, 

? with the clefendanta’ bank hi 

Bombay as a loan for a yeai', to bear interest at the 
rate of foui’-and-a-half per cent. He was given a 
receipt for the said sum, which stated that the money 
v.'as “ I'epayable here on production of this receipt.” 
lEeld that the receipt contained the teims of the 
contract of loan between the plaintiff and the defen- 
dants, and that the production of the receipt was n 
condition precedent to the repayment of the money. 
Dias v. HoNGKOua and Shan&hai Banking Coe- 
EOEATXON . . . LIi.B.. I4Bom., 488 

3. PEIVITr OP CONTEACT, 

59. Privity,. "Want oi— Goods 

carried ty two companies . — Plaintiff delivered a 
certain quantity of jute to the India Geneml Steam 
Navigation Company at Serajguuge, for delivery at 
the Eastern Bengal Eailway Company's station at 
Sealdah, and it was aiTanged by the bill of lachng 
{the contract in the case) that the freight from. 
Sei-ajgunge to Sealdah should be payable to the East- 
ern Bengal Eailway Company at Sealdah, and it was 
■so paid upon the delivery of the goods. A portion 
of the jute was not delivered, and this suit having 
been brought against the Eastern Bengal Eailway. 
Company for the value thereof, the Small Cause 
Court J udgo was disposed to dismiss the suit without 
fui'ther enquu-y, on the ground of want of privity 
between plaintifE and defendant. Seld that it was 
premature for the Judge to say that the suit could 
not lie against defendant without prcceediug with the 
furtlicr investigation of the case, and that, although 
plaintiff might have a remedy against the India 
General Steam Navigation Company, it by no means 
followed that he had none against the defendant com- 
pany also. Gitjendeo Mohun Shailv V. Eastben 
Benqai. Eaeowan Coaieank . . 17 W. B., 240 

See S, C., after remand . .. 18 W. E., 146 

where it was held that the want of privity of con- 
tract was an inference the Judge might legally draw 
from the fai:ts. 

60. Purchase in one name— 

Ayreement to hold on Joint account. — lu au action 
by A against B for damages for non-acccptance of 
sliai'cs by B, alleged to have been bought by him of 
A, it was shown that the shares were bought by 0; 
who, after the purchase, entered into nu arrangement 
with B that the purchase should bo on their (B and 
C’b) joint account. Eeld there was no contract 
between A and B, and the suit was dismissed 
Baeeow V. Stewaet . 1 Ind, Jur., U. S,, 3..0 


CONTBACT — continued,. 

4 EEPUDIATION OP CONTEACT-co«e?«d^rf, 

T Delay — Bight to hate contract 

set aside, Ono who i-epudiates a contract and asks 
to have it treated as void is bound to take stops for 
this purpose at the earliest moment -without aTOidahlo 
delay. Although one of tho parties to a contract was 
irduced to enter into it by fraud of the other, he is 
nevertheless bound by the contract until he repudiates 
it, and this he cannot do when he has allowed that to 
occur on the footing, or in view, of the contract, 
which I'cEders it impossible that tho parties should bo 
put in status quo. In such chcumstanccs his proper 
remedy, is by an action for damages. Taieb 
Hossein V . Aaieeb Baksh. . . . 22 W. E., 629 


5. BOUGHT and SOLD NOTES. 

63, 1 — - Evidoaca of contract— 

Material variation, — C, if Co, and JBT if Co, werO 
merchants at Calcutta. E ^ Co. sold to U <{' Go. a 
large quantity of indigo through tho medium of a 
broke!-, who drew up a sold noto addressed to E if 
Co, and submitted it to IT for his approval, when .ff 
having objected to a particular word remaining, the 
broker took the sold note to C and informed him of 
E’s objection. C sti-uck his pen through the word 
objected to by iJ, placing his intials over that erasure, 
and returned it to the broker, who thereup-m 
delivered it, so altered, to E ij- Co, Tho broker. 
delivered to C if Co. on tho following day a bought 
note, which differed in certain material terns from- 
tho sold note. In an action brought by E if* Co, 
against C ^ Co. for noii-pcrformanco of the contract 
contained in the sold note, tho Supremo Court at 
Calcutta was of opinion that the sold note alone 
formed tho contract, and found for tho plauitiffs, 
Eeld by the Privy Council on appeal (roversing that 
decision) thit the transaction !va3 one of bought and 
sold notes, and tliat tho circumatauces attcndmg C’s 
alteration of tho sold unto, and affixing his initials, 
were not suflicient to make that noto alone - a_ binding 
contract ; and that there being a material varLitiou in 
tho terms of tho bought noto with the sold note, they 
together did not constitute a binding contract. CowiE 
V. Eeupey , . .3 Moore’S 1. A„ 448 

04. — Broker's loughi 

note.- \ brokeris bought noto is not of itself evidence 
of a contract. It is signed by one only of the parlies. 
To complete tho evidence of the contract, thero sliould 
also be a sold noto signed by the other party allowing 
that tho buyer had duly accepted his suppesed obliga- 
tions. MACKINNON r. iSlIIDCaUNDEA SEAL 

(Bourko, O. C., 364 


4. EEPUDIATION OP CONTEACT. 

6L Contract entered into by 

mistake — Bower to replace parties^ in^ their 
original positions. — Ho who would disallirro a 
contract entered into by mistake must do so within a 
reasonable time, and will not bo allowed to do so 
unless both parties can bo replaced in their original 
position. MVUAITM.AD ■ MOHIDIN f. Orr.^’.ui 

UniLVCKB .... 1 Mad., 390 


65. Material raria- 

lion in notes. — Tho bought noto in a contract for tho 
purchase and sale of silk "cluissiim" w.is as fol- 
lows: -“Bought by your order, ami for your account, 
the following silk chuseura, of Messrs. Jardinc, Skin- 
ner & Co., as much as they m.ay supply of Noveni- 
licr and Starch bmul,” etc. The sold note wa.s in 
hunilar terms, but stated that as much “lu you can 
supply” was sold, Eeld tlmt the bought uud selil 
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BOUQUT AND SOLD NOTES— 

^otei ditl A\ot cooAituto (k Cuutmt Umdtng Alcasn. 
Juilmc, Slunucr & Co. to gnpply cliuMam of cithcv 
Ibo NoTciubcr or Marcli buuJ at a Ivs*. TamtacO 
r. Swots . . a lad. Jur., N, 221 

00. Sold Holt dtjftr^ 



•C.M note, *Tliu wu taVcn'by tbe broker U> (b« 
d(feoiUnt flrm> of wlucU a iscmbcr, before •ignjog 


of paddy not snowering this'dcKnption. For tlti« 
tbo defendant firm made a part payment at a redqccd 
rate. Of the rest they refuiod to take delivery, 
when tendered, becanso it wai not of tlio <|iial>ty 
contracted for. It$ld that the plainUll’a auit for the 
balance of the pneo of the part delirmtl, and fvt 
the rcit, 
nor thoir 

• ent to th« 

re vw no 

contract entered into to huy. If, on the contrary, 
tlie plamtifi* hod a&Kntcd to that term, then tbo 
paddy waa not of the (inahty r«inirod by the 
contract. An SnAis biioss v MooxniA Cukttt 

[X. L. n., 27 Calc. 403 
I*. B.. 27 I. A., 30 
4 C. W. N., 453 


0. CONTRACTS FOB GOVERNMENT 8ECOR1* 
TIES OB SHARES. 

68. Contract to deliver Gov- 

ernment paper— 71 oyrnn^ — Contratt Act XXJ 
of 18iS -—A Court will require strict evidence that 
a contract, per re legal, is intended to opeiata 
illegally. It is not necessary, in order to tnpport a 


CONTBACT— eoafiflued. 

G. CONTRACTS FOR GOVERNMENT SECURi* 
TIES OR SHARES— conriiiiKd. 



66. Suit for non-acceptance of 

Government paper— Cco^racf Aol, i. 30— Ten- 
der — Seadtnett and vtiUnjnett—AcUon for non- 
aeeeplance. — Where a contract fur the sale and 
purchase c.f Govemment paper provides for the 
driiicry of tho paper on a lubsoqncnt date, it is not 
necrasu-y, in oracr to sustain an action against the 
buyer for nnn'acceptanco on tho duo date, that tho 


70. — Sale of sberes for fbturo 

dehverF— ffrodinvts and aulUngnett.—la a suit 


to recover, unless he proved perfojmance of, or aa 
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CONTHACT — continued, 

6. CONTRACTS POE GOVERNMENT SECUEt. 

TIES OE SHARES— 

him to become tbe legal owner of them. Padbhu- 
DAS PEANJITAlfllAS T. EAltlAi BhAGIBATH 

[3 Bom., O. C., 60 

73. Covenants for 

transfer and payiTient — Headiness and ■willinyness. 
— A contracts with B to sell him three numbered 
shares to be transferred upon payment of the price on 
or before a certain day. Seld that the covenants 
to transfer and to pay the price are concurrent ; and 
that the ability of A to constitute B the legal owner 
of the shares contracted to bo sold, together with 
willingness to do so, amounts to readiness and 
willingness” on the part of A to fulfil his part of 
the contract. Ihpeeiah BiNKnfG and Tbadisq 
C olIBAira V. A-EilABAM MaDHAVJI 

[2 Bom., 200 ; Qnd Ed., 248 

74. ; Berformance of 

contract — Eeadiness and vcillingness. — Plaintiff 
contracted with defendant to sell him 250 shares in 
the Alliance Pinaucial Corporation, and 10 shares in 
the Mazagon Eedamation Company, delivery to be 
made at defendants option within rix months from 
date of contracti and cash to be paid on due delivery 
to defendant or his order. On the last day for deli- ! 
very plaintiff produced allotment receipt papers, all 
bearing date prior to the date of the contract, for the 
numbered shares contracted to be sold in both compa- 
nies. The Alliance Financial papers were endorsed 
by the original allottees; but neither transfers nor ap- 
plications for transfers signed by the original allottees 
were offered, nor had any such been executed, al*. 
though the Corporation had opened trailer-books 
long before. Of the Mazagon Eedamation receipts, 
nine were endorsed by the allottees, one had no en- 
dorsement, and over the allottee of it and of another 
receipt plaintiffs had no power to enforce delivery. 
The Mazagon Reclamation Company had not opened 
transfer-books until long after the last day of deli- 
very. On the issue whether plaintiffs were ready and 
willing to deliver the shares, — Meld, as to the Al- 
liance Financial shares, that plaintiffs, not being in 

a position to have constituted defendant as owner 
thereof, must fail in their suit in respect to them ; 
and as to the Mazagon Eeclamation shares that, al- 
though plaintiffs had done all that they were required 
to do by the usage of the market to transfer the 
interest in eight of them, yet the contract being 
an entire one, they must fail in respect to them 
also. If a party, bound to do an act upon request, is 
ready to do it when required, he will have performed 
his part of the contract, although he might have 
happened not to have been ready had he been called 
upon at some anterior period. Jivabaj Megji c. 
PotmroH . . 2 Bom., 267 : 2ii(i Ed., 253 

75. Beadiness and, 

‘icillhigness . — ^Plaintiffs contracted with defendants 
to sell them two hundred shares, on payment of the 
price by defendants on or before the 1st of July 
1865. Plaintiffs were in possession of the shares at 
the time of the contract, and continued so until they 
sold them after defenlt made by defendants, and 


COTTTBACT — continued, 

6. CONTRACTS POE GOVEENMENT SECDEI* 
TIEsi OE SHARES — concludedt 

they were registered as holders of the shares on the 
1st July, when the share certificates with trausfer 
deeds in blank were tendered to defendants, who re- 
fused to accept them or to pay the purchase-money^ 
pn the issue whether plaintiffs were ready and will- 
. .ing to perform the contract on their part, — Seld. 
that the acts necessary to he done on the 1st July 
were concurrent,- and that plaintiffs, being able and 
willing on that day to make a valid transfer, if de- 
fendants had been ready to pay the price, were not 
bound to take any further steps until the purchase- 
money was paid hy defendants. lirpBBiAB Banking 
and TbADINO COilPANY T. Pbanjtvandas Habji- 
VANDA3 . . 2 Bom., 272 : 2ad Ed., 258 

73, Fraud — C on* 

tracts made iciih illegal oiject . — In a suit brought 
by a company against a former director of the com- 
pany for the price of shares bargained and sold to 
the defendant, but not accepted hy him, and for 
money found to be due on an account stated , — Seld 
that the plaintiffs could not recover, 1st , — because 
no shares were really bargained and sold, as the 
plaint alleged ; and what was done was, according to 
the intention and understanding of the parties, a 
mere form' gone through, for the purpose of deceiv- 
ing the public, and making it appear that 10,000 
shares had been sold at a certain price j and secondly, 
because the contracts were made for the purpose of 
defrauding other persons. Easteen Exnanciaii 
Asso.cution o. Pesionji Cdbsetji 

[3 Bom., O. C., 9 


7, WAGERING CONTRACTS. 


77. "Wagers on price of opium 

at opium sales — Stat, 8^-9 Vic,, c. 109 . — 
By the common law of England, in force in India, an 
action may be maintained on a wager, although the 
parties had no previous interest in the subject-matter 
on which it is laid, if such wager he not against the 
mtcrest or feelings of third parties, does not lead to 
indecent evidence, and is not contrary to public 
policy. The mere circumstance that a wager con- 
cerns the public revenue, or creates a temptation to 
do a wrong, will not render it illegal. A wager upon 
the average price which opium should fetch at the 
next Government sale at Calcutta, the plaintiffs 
having to pay the defendants the difference between 
such price and a sum named per chest, and the 
defendants having to pay the plaintiffs the difference 
between such price and the sum named, if the price 
should be above that sum, is not an Dlegal wager or 
contrary to public policy, though the proceeds of the 
opium sold at Calcutta formed part of the Govern- 
ment revenue. So held reversing the judgment of 
the Court at Bombay. The -Stat. 8 & 9 Vic., c. 109, 
amending the law relating to games and -wagers does 
not extend to India. Eauxobl Thackooeseidass 
V. SOOJANinill. DHCONDUiTOnB . 

£4 Alopre’a I. A., 339 
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CONTEACT— 

7. WAGEBINQ CONTBACTS-<o»itii««i. 

7s, Coiufiraeg—’ 


public. M be biB » ngUt, ia oomuoa wtlb all the 
'worlJ, to bid at auch ulc, and waa not precluded 
frum recovering tbe amount of anch «agcr conlracta 
by tbe fact tbat aucb bidding tended to bring aboat 
the event by vrlucb tbe vager vaa to be woo. Uttd, 
alao, that employing ageuta at auch aale (all of whom 
were cognizant that tuo abject wae to ccbauce the 
price (i opium auld) to bid, there being no cnneia 
yaiii oommitteda did not cooatitnte an illegal con* 
I I III • the aager 

< . I • • ‘ *, obeorved 

, offence of 

■ • i • rcapect to 

—v ..I . . • ide ©f the 

ctiQTentioa betneen Great Dritalci and France, the 
French Government had a right to demaod, out of 
quantitica told at the Oovarament tale, 300 ebreta of 
oplnm at the avenge rate of tair, iTe/d that n« 
fnud on tbe vendare aat commfUed by inducing (be 
French Couanl to cicrciie that option in favour of 
tbe plaintiffa. After the contracti Vicro entered into. 


Ban Lau. Tb^soobsst Daea 

, [6 Sffoore’s L A„ 109 


futuie Government sale held legal, and en action 
''' thereon maintained. Rn0H005auTH Sanai Cno- 
saTLOLL c. MaKiCKCHaND 6 Moore’s L 2S1 


pToviuona of Act XXI of 1818 nor by Bindu law ig 
the agent of a wagercr precluded from mrifitainiiig 


CO^ Tit ACT — eoAlinutd^- 

7. WAGEBllfG COKTRACTS— 


- Transaction in nature of 


a bond given by one of the lubacrlbert who had 
roceired one mooth'a eubicnptioaa, bo tccure Che 
myrncat of hii aubaeqncnt monthly inatalmenta. 
EtMABBUi Acoani r. Arravc Puiat 

£1 Mad, 443 

62. Compaz^iea*. Act VI of 


iutte, or aageiinj contracta, no auit would lie ia re- 
spect of tb<m> The “dcfuidant waa not a dco^ia 
pmnee, and aiered into these contracta aa a 
tioo, Eli aaodsa pperasdt waa, wha iit ctae»* 
into a ecntzact of purehaae or aole, to aeH 
acaia tie suse qna&btj, ia cae cr 
iOhtr with tbs mginal rtadw, n « — 
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CJ0£TTSACT — continued. 

7. WAGEEIifG COJSTBACTS— continued, 
to secure the pri.fit, or ascertain the loss, before ’the 
“Vayda” dayi The contracts 'vvere in the usual 
-mercantile fcrm, and were entered into through 
brokers, the principals not being brought into contact 
with each ether until after the contract was made. 
5’s procedure was also similar, S was a mukadam 
and gua^ntee broker to the plaintiffs ; and he, too, 
mtered into these contracts as a speculation, intend' 
ing to settle them before the “ Vayda” day, but pre- 
pared, if forced to do so, to perform them in Mnd. 
■Held that the contracts sued on were not shown to 
have been agreements by way of wager. It was a 
highly speculative mode of doing business, but there 
is no law against speculation, as there is against gam- 
bling. Contracts are not wagering contracts, uidess it 
be the intention of both contracting parties, at the 
time of entering into the contracts, under no circum- 
stances to call for, or give delivery, .from, or to, each 
other. In this case, even the defendant — seeing 
that he did not know with whom contracts might be 
made on his behalf by his brokers — must have con- 
templated the possibility of being"^ called on to give, 
or take, delivery. Tod o. Laes3xidas PimsHOrAK- 
DA3 . . . . X Ii. B., 16 Bom., 441 

84. Contract Act (TK. of 1872), 

a. 20—Somlay Act HI of 1865~JBroker,,Su{t by, 
for differences paid in respect of contracts made by 
him for defendant . — Act III of 1865 (Bombay) is 
s^l in force, and has net been repealed by the Con- 
tract Act. Dayahh< t v. fakhmichand, I. L.S., 9 
Bom., 358, fcllowcd. As between the original parties, 
a promissory note which has for its consideration a 
debt due on a wageiing contract is void and, therefore, 
not binding in the hands of the original payee. Quids 
v. Harrison, 10 Exch., 372, disting^hed. In order 
to constitute a wagering contract, neither party should 
intend to perform the contract itself, but only to pay 
the differences. In order to ascertain the real inten- 
tions of the parties, the Court must look at all the 
surrounding circumstances, and will even go behmd a 
written provision of the contract to judge for itself 
whether such provision was inserted merely for the 
purpose of concealing the real nature of the transaction. 
Tod V. LaTchmidas, I. i. B; 16 Bom., 441, Bshoor 

V. Venkatasubia,I.Xj. B., 17 Mad,, 4S0, and Univer- 
city Stock Exchange v. Strachan, L- B., 1896, Ap. 
Ca., 166, referred to. The defendant employed the 
plaintiff from time to time as a broker to purchase 
Government paper and shares of the Manekji Petit 
Spinning and W caving Company. The plaintiff did 
so to the extent of many lakhs of rupees. Xo delivery 
was given or taken, but the differences only between 
the contract price and the price at the date of 
settlement (the Vaida day in each month) were paid 
or received by the defendant. The plaintiff now 
sued the defendant on two promissory notcs_ given to 
the plaintiff by the defendant in respect of differences 
due by him in respect of the contracts thus made on 
bis belialf. The defendant pleaded that he was not 
liable, the contracts being wagering contracts. It 
appearcA from the evidence that the practice in the 
barar (which was followed in this case) was for 
brokers to enter into such contracts in their own name. 


COITTRACT — continued, 

7. WAGEEIXG CONTRACTS— coiitiauec?. 

and not^ to disclose the principals. The brokers 
became liable to give or tiAe diivery. The defen* 
dant stated that he did not know thepersons to whom 
the plaintiff sold or from whom he pnrehased. - Held 

(1) on the evidence that the defendant authorized 
the plaintiff ns his broker to contract on his behalf/ 
but in tbe plaintiff’s own name, on the understanding 
that the defendant would indemnify the plaintiff and 
pay bun brokerage in respect of the transactions 
entered into by him on behalf or 'for benefit of 
defendant. Accordingly tbe plaintiff did enter into 
contracts in Lis own name with third parties. The 
defendant was not directly a party to them, nor did 
his name appear anywhere m tbe contracts themselves. 

(2) That the plaintiff was entitled to recover from the 
defendant the losses which he paid to third parties in 
respect of the contracts made by tbe plaintiff on the 
defendant’s behalf, and that such losses were a valid 
consideration pro tanto for the notes sued upon. No , 
doubt, so far as tbe defendant was concern^ all the 
contracts were merely wagering or gambling transac- 
tions, but there was no evidence to show that, so far 
as the third parties were concerned, they were other- 

1 wise than genuine. Theplaintiff was not, as between 
himself and tbe defendant, the principal in the 
transactions. He was merely the broker with a per- 
sonal liability to tbe third parties. There was nothing 
to show that as between biimsclf and the third parties 
tbe contracts were not perfectly genuine.. The non- 
delivery and payment of differences on hand was 
a matter of subsequent arrangement. If ho was 
liable to be called upon to receive or make actual 
delivery, then, in the absence of any eapress agree- 
ment to tbe contrary, a similar liability rested on 
the defendant himself, whatever might have been 
the - defendant’s own. intentions. As the contracts 
between the plaintiff and the third parties were not 
, void, so the contracts between the defendant and the 
plaintiff to indemnify the plaintiff in respect of 
these contracts were also valid. The mere fact that 
the plaintiff, knowing the defendant’s position and 
means, must have inferred that he did not mean 
or intend to perform the contracts in specie, was not, 
per se, without more, suflicient to render the con- 
tracts invalid and not binding on the defendant. 
The inference of the plaintiff would not be, per 
se, a binding agreement. Pbeosha Cubsetj! v. 
MajiBkh Dossabhox X In B., 22 Bom., 809 

85, Contracts to buy 

and sell Government promissory notes — Contract 
Act (IX of m2), s, 30— Onus of proof,— A, on 
various occasions, agreed to sell to jB (a soukar) 
certain amounts of Governmeut of India promissory 
notes, amounting in all to 4i lakhs, for delivery on 
the following 30th of November, On tbe 28tU of 
November, B agreed to sell, and A to buy, 41 lakhs 
worth of the notes for delivery on the 30lh NovcmbiT. 

A did not perform his contract to sell, and B sued 
him for damages, amounting toR7,109-G-0, being the 
difference between tbe price at which he (i?) bad 
agreed to buy, and tbe price at which be bad agreed 
to sell. B denied that tbe transactions were bond 
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COITTBACT— con<tniiei. 

7. 'WAOEaiHQ CONTKACTS— 


entering into the eontiacti to c&U tor or giro 
'delivery trou or to each other (eee Tod v. Lakoh- 
m%4at Pwtkotainiat, I> L, 16 Bom., 441, and 
Oritoaood v. Bleat, 11 C.B.,626), and ibatnoaoch 
common intention haring hoen proved, the contract 
'nat a valid one. Esnoon Doss r. Vsbeitasobba 
Btc . . . I.Ii.S..17Uad..4eo 


CONTEACT-cofliineftf. 

7. WAGERING CONTRACTS— 


AUMIi t'. POSJTITB GbTSSMUEin SECVBIIT LIVB 
AsBTBixcs Co. . . L li. B.. 23 Bom., IDl 

88. Sutta tramac’ 

tunit—Suii io rteovef droitrapt <n rtipecf oftvUa 
IraataeUont — Bombay Act JII of JS65.— Pl^tiff 
ml employed by dexendanti to enter into cotton 
traniactioni on then behalf at Dholera. The con- 
tract* for the saU and purchase of cotton were made 
on terms contained in a minted form nhich incorpo- 
rated the rules framed by the cotton merchants of 
Dhcdeia. These rales eapreiily provided for the 
deUiery of cotton in ever; case and forbade all gam- 
bit in differences. In spite of these rules, and the 
eipress terms of the contnets, the -course of deallagi 
teas such that none of the contracts were ever com- 
plete except by pavment of differences between the 
contmt price and the market pnee inDomhay on the 
Folia day. The plmtlff entered into numerous 
transactions of this kind on the defendsnts' beh^f. 
He now sued to recover from them the balance doe to 




a. E., 24 Bom., 227 


BisssiES • . 1 jur., O. ^ 129 

But «ee Tbizbubakdas J^onvAiniAs r. hIoin.Ai. 
RA11DA3 I Bom., 34 


a wagering contract, but a valid one. VshxaxA- 
CiXEiLALA Cheux r. VssEATa Subba Raw 

[I. U B.,l7Mdd.,488 
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CONTRA CT-ooiUtitucd. 

7. WAGEIima CONTIlACTS-<Jo»ii»uflcr. 
tho pliiiufjiif coutnictcd to purcluiso froin tlio tlefcu* 
daiit the right to rcccivo tho dividenii on 60 shares of 
the Emprm mil at «37 per abate, the pJaititiff 
being under an iinpression that the dividend was to bo 
declared on eomo bubsequent day. Tho, plaintiff 
.deposited ItlOO with tho defendant as part payment 
of tho purcliaso-moncy. Subsequently it iras itsccr' 
taiued that tho dividend laid been already declared on 
i7 th ■ J auuiiry 1SS3 (i ' four days boforo tho con* 
tract) at 1126. Tho plaintiff thereupon sued tho 
■defendant to Iiavc tho contract declared cancelled, 
and sought to recover tho depoait of BlOO, with 
. interest. Tho J udgo of tho Court of Small Causes at 
Broach, being of opinion that tho contract was in its 
nature a sutta, or wagering contract, rejected tho 
■plahitiff's claim. Tho plaintiff applied to tho Iligh 
Court, under its extraordinary jurisdiction, to set 
asido tho lower Court's decision. ITeld that, in tho 
'first instance, tho. plaint, as framed, not disclosing 
any cause of action, ought to have been returned for 
amendment. It should cither have alleged a mistako 
'common to both parties to tho contract or should 
have contained an allegation of fraud, on tho defeu- 
daut's part, hiducing tho plaintiff to enter'into the 
agtecineut. Tho mere circumstance that tho con* 
tract was “ caused by one of tUq parties to it being 
under a mistake as to a matter of fact” would not, 
under s. 23 of tho Contract Act (IX of 1873), have 
' made tho contract voidable. Jjfeld, also, that, if the 
contract was really a wager, tho deposit could not bo 
recovered under b. 06 of tho Contract Act, as its 
•nature must from tlio first have bcou kno\vn to the 
parties. To au aMcement, so kno^vn to be void, s. 05 
docs not apply. If tho contract was in tho intention 
of both parties a "wager, tlio suit would bo barred by 
8. 1 of 'Bombay Act III of 1805, wUich, though it 
formed a part of Act XXI of 1848, which is repealed 
by tho Contract Act, is not^ being a special Act 
applicable to the Bombay Presidency, itself repealed. 
It must bo read with s. 30 of the Contract Act. 
ICeld, also, that to constitute a wager, tho transaction 
between tlio parties must “ wholly, depend on tlio risk 
in contemplation,” and “ neither party must look to 
• anything but tlio payment of money on the deter- 
mination of an 'uncertainty.” ' But if one of tho 
parties lias “ the event in his oivn liands,” tho trans- 
action is not a ivager. ‘ T£ tlio iilaintiff’s vc-.il conten- 
. tion was that defendant was aware of a declaration of 
dividends at B25 per. share, and by- keeping plaintiff 
in ignorance of the facts induced iiim to enter into a, 
wagering agreement for payment, of differences at a 
contract rate of .1137. per share,. then to a suit for the 
recovery of, tho deposit made to tho defendant with 
reference to such au agreement, Bombay Act III of 
1885 lias no application. -'Wagering contracts are 
not illegal. They arc simply destitute of legal effect. 

If fraud was practised on plaintiff, the maxim potior 
esi conditio defendeniis would not ajiply. DATA- 
BiiAi TnniuoiiAHDAS f. LAKirinonAND Panaohand 
£1. L. B., 9 Bom., 368 

91. — : Illegal consideration in suit 

for money -paid— Contract Act, s. 23 and s.SO— 
Rellind on a horse race — JEnlranoo money for horse 


CONTRACiP — coniimsed, 

WAGERIitlG GOETllACTSa-ee?;eZjn7e(A- 
race— Agreement by teay oftoaycr . — ^Wliere a pcrsoir 
who liad lost a bet on a borso race requested another to 
pay tho amount of such bet, agreeing to repay liinv 
and the latter paid such ainonnt,— ifeZd that tlio 
moiioy_ so paid \vus recoverable from tlio person for- 
wlioin it was paid, the consideration' for tho agrocincnt. 
not facing unlawful within tlio iiioanbig of si 25 of the 
Contract Act, 1873, and the agreement not being one by 
xvay of wager, within tho meaning of 8.-30 of the- 
same Act. Kniyht v. Fitoh, 21 L, J., C. P., 122^ 
Knight v- Cambers, 21 L. J., C, l\, 121, Jessopp v.. 
■Lutwyche, 10 JSxch,, Gil, and JSeeston v. Aeeston,. 

1 Kx. Dr, 13, referred to. PinNOiE c. Javab 
Kuan , , . . I. L. B., 6 AIL, 445 

9a, Contract Act, IX of 187a, 

S- 30 — Loan to facilitata yamhliny — Loan to aid 
in paying off yambliny debt^ — ITotd that the fact 
tliat the object vdtb which tho plaiutifiTlcnt money to 
tho defendant was to enable him to pay off a gambling; 
debt did not taint the tr.iusaotiou with immorality so 
iis to discntitlo the plaintiff to recover. Bkni Maduo 
Dab V. Kaukbal Kibuob DnesAB 

[I. Ii, E„ 22: All., 46a 

8. ALTERATION OP CONTRACTS. 

(a) Amebatio.v mr Pabtv. 

93. Addition of words ta con- 

tract— daZa of goods.— It Z? (? tf, Co, entered into 
a- contract to sell certain goods to A S, K S, both 
Calcutta ftmis. Tlio contract, which' was in a. printed 
English form, was. taken on tho 18th Dccomber 1865 
by one AT, on behalf of tho firm of Q Q- if Co.y 
to obtain tho signature of tho vendee’s firm. It was: 
signed, on their bclroif by A S. Neither If nor A S 
understood Englisli, and no explanation was given of 
•tho terms of the contract, to .A <S at tho time- he 
signed -it, but there hod been negotiations between If 
and A S as to these goods prior to tlio timowheu' 

A Ka signaturo was obtauicJ. .ft did not appear- 
that tho goods luid been identified in any way by tho 
purebasew, wlio bad merely seen a saropla. After his 
signature, A S wrote in Nagri, " Goods fresh greira- 
dlucs five cases at two annas and three pic per yard.” 

A S, K S, afterwards, on the Otli February 1869, 
paidBljOOO as earnest money, which was accepted by 
Jt G O if Co,, who then' allowed further time for- 
taking delivery of tho goods, whicli, however, A S,. 

N S, finding some of the goods were stamcil, dcclbied' 
to do. 11 C Q if Co, thereupon brought au action- 
for breach , of contract- in not taking delivery, and 
a cross-suit was brought by A S, H 3, Ur recover- 
'the RljOOO -paid as earnest money. Seld that tho 
words ** fresh goods ” after tho, signature o£ A 
constituted part of tho contract mto which tlie parties 
entered, Jiiid by .which they were (bound. M-AUUAB 
CuAKDBA Rudab r. Ameit Sinq Nabtan Sinu 

£6 B. Ii. E., UL 

Robebtson Geaestoek'& Co. V. IvAS-rtTEY Slrar. 

[3 B, B. R., O. O., 103, at p. 106 

See An Shain Shoke v. Mooxbia CnETxv 

B., 27 Calc., 403. 

-ivbcro au alteration in a coutmet in English 'vas made- 



( 1C23 ) 


mOEST OF CASES, 


( 1630 ) 


CONTHACT — conlijiuei 
8. ALTEKATION OF CONTRACTS— 
ia tbe Clnaise language, nliicb was not undmtood 
by tbe broker or tbe otberlpartv to the conbact, and 
therefore waa held not to have been agreed to. 


many erasures, the plaintiffs on the same day sent a 
fair copy to the defendant for signature, rat the 
difondont wrote repudiating the alleged contract, and 
refusing to sign the document. S«ld (confirming tbe 
decision of the Court be^w) there wsa no binding 
contract between the parttee. Tlie eignaturo of the 
defendant put to the document on I7ib May was not 
B sufficient Bignatua hy the party to bo charged, so 
oa to satisfy the statute of frauds. CBaKUoD 
V. SbibcOub . . . . Q B. lu. B., 305 


V. Kakto Nath Shaw , I, L. B., 3 Calc.> 220 

06. riUiiig up document after 

eigrnature— ilrreei'joa o/ docvmeni — ■SB/jSfi>«ey 
o/ svynaiure.— Where u d^ument, aithough blank 


sent, been already drafted, the] signature to the fair 
copy, altbongh attached before tbe words were filled 
in, IS ]nst as binding as if it was attached to the doen* 
ment after tbe words had been wntten down in it. 
. AuLD HosSBU' 1. LauaBau StrUUK 

[];L'W.E.,21Q 


COlTTB ACT?— continued. 

8. ALTERATION OF CONTRACTS— eonfinaei. 


by way of ccsnpoiaat.'icfli for epeeiai damage, on the 
of the plaintiff. Tieauuas Jatasibdas r. 
OairaA Sou blAisuaADAS . . U Bom., 203. 


fur Tccorery from the defendants personally, and in 
the second suit for recovery from the defendants and 


the material part, v\z„ the date fired for payment. 
Bejd that tbe documents might be used os evidence 
of the debt between the partid and also of the creation 
of tbe charge upon tbe property hypothecated. It 
liea upon the parties wbo acek w enforce an altered 
iastrument to show tbe circumstances under which 
tbe aRcrution took place. RauasauT Eoh r. RBA< 
vAKKi Attas. RAUASAtrr Eos e. Sintbiwaitak 
altat Cbinba Bhatasi Attaa 8 Mad., 247 


[LI,. B., 12 Mod., 239 


^ RAIUCBAMOllA 


. L L. K., 7 Mad,, 302 


c 
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( I6sa ) 


digest of CISES. 


( 1634- y 


COlXTRA-Cyi-^eontinued. 

S/ALTERATION OP COUTHACTS— wmiiMwI. 


addition of the word» referred to, and that in aeking 
fur the aale of the land plaintiff «a» seizing to 
enforce, not a right resting on the contract or 
covenant, but one arising by operation of law with 
reference to the Teitodinterestcreatedbytheinstni' 
nent hating been executed; that, thou^ reference 
was made m the plaint to the provisions relat- 
ing to the mortgage InBtrument in its altered 
state, such reference was not an eBicntoal part of 
pUiatiifs cause of action, and that the suit was 
not necessarily based on the altered instruinenl ; that 
the execution of a security bond in terms of the 
mortgage mstrament before it was altered was not a 
condition precedent, and the snit was tuslunable. 


milted } that the defendants’ liability w as contingent 
npon the jmer eseentiun by plaintiff of a geucral 
guarantee and not of the limited one which he.reljiog 
on the fraudulent alteration, had tendered ; that 
where an agreement has, as to one of the partus. 


[L la E., 23 Mad., 137 

107. Addition of falso sttesta* 

tion — Bond-^2faienal aUiration of a doc%m«nl. 
—In au action on an attested instrument not required 
hy law to he attested, the obligee, while the instru- 
ment was in hii posseision and custody, got anolhcr 


Kbishha V. Daji Dbtaji . Hi, B , 7 Bom., 418 
108 TntBmoiatinn f>f naTnn nf 


COinJEACT— coniinwed. 

A ALTERATION OF CONTRACTS— coHiiBiieiK- 
▼. DayiBaiaji, I. L. ll.,7 Aom., ^16, dissented from. 
Hosesh CnusDES Cvaiiebii v. Kamixi ErruABi 
Dabia . . . . I. Ik R, 12 Cala, 318- 

J09 ■ ’ Addition of name of attest- 

ing witness— iVryed at/eetotion.— In a suit on a 
hyputhecatkm bond, dated before the Transfer of 
Property Act came into operation, and executed in 
favour of the plaintiff by tho father (deceased) of 
defendant Ko. 1, it appeared that, after the bond had 
come into the hands of tho plaintiff, the name of 
defendant No. 1 had been added as that of an attest- 
ing uitness, and that this n as a forgery ffeid that 
the plaintiff was not precluded from recovermg by 
reskiuu of tins olteiation in the bondsned on Rau- 
ATTAu V. SnANMUOAU . I. Ik E., 15 Mad., 7G 
110. Material alteration — difii- 


Spbsaxa . . . 1. Ik B., IS Bom., 44 

(4) AITSBATIOH BT TBB COITBT (IlTS^tlTABLB 
COBTBACTS) 

111. — ■— Power of Court— 

<f, vUkovt conseni of parties.— The Court has no 
power, without the cosieut of the parties, to altertbe 
cunlmct. or substitute for it terms which tiie Court 
may prefer. SAOno Qobiho FABJarsPB c. DircEAirB 
[I. I. E.. 4 Bom., 86 
Eotoo o Eo Pir Yah . . 8 W. E., 265 

DiaAtmturB Dabbb o. NhssaOTAi. Baeaujbb 

[I'W.B., Ml8.,l 
But see JpDOBinrsiB BnuQTABB e. IMuEEm 
Eowassb . , . .1 W. E„ Mis., 8 

112. — Poirer of Gov- 
erameni taUtexeovltxo capBCity.— It is not within 
the power of a Court of law, in the face of the 
contracts originally made between the tnula-vaigdors 
(superior holders) and thiir mul-gamidais (perma- 
nent tenants) to relieve the former from the hard- 


[I. Ik B., 4 Boca., 473 

113. ITaturo of alteration.— The 

Court should not by its decree mate for the parties a 
different contract from that which they thcmsilus 
had entered into. Baia TAIAd Sassia r. Qabasx 
BaITAKT EPXiEABCT 

[2 Bom., 176 • 2nd Ed., 168 

114. Inequitable agreements— 

AUeraiion of raU of titlerei(~-Ac( XXV'lll of 


/ 

V 


{ 1C2S ) 


} 


DIGEST OF CASES. 


S. ALTESATIOX OF COSlBACIS-t; 5 .-f«:: 2 iT. 

T?o5 — nlaii-ysjlip . — ^Ita TrsTria^-a tx.-- 
^e-d Ac: XXTill cf iS55, anj rita ef 
feiXirest vraica :ae parties azaj bars aarcsi'dapia sball 
ba _a'.vard^, Li_ aS -wav jrircAs a^Gra Cca:t -a 
wbicli aca::^iK^3 c.;ca iatr aadcjjchy, feraj 

bxcaTcca sacix zaa. ^ _aaG^ saa - ■ . ~ * t.**^*'. ^ 

“~i'CC' aad cijiai om eras:, c^siWeeaTchin a Tcli&a 
esDti, enabling ^j^jarTv ta tai= aaTaata-e of iba 

-.vbsa tbe'v aza aa— a to ba naiabr aaa ei*crftaa:*. 
YctiAAs: BADASHtT To22: r. Basnr 


[A Scia, A. C., 202 


115. 


Pcttver of Collector to alter 

eontraet . — Ths Ccllsctotj trl-izi ha has to etfftDa 
i’.ito coattacls bars-cea the parces, atd to detczttine 
~;htther a ttiach cf aay sach cairtict has b-isa cc-ai- 
a'i2«l, catatt, apta stptesed cc: ' ' 


^ <iX 


c^r^tciv xi,zTt^tl "Ctsm \ 


3 • • 1 

-il i 


late farthir tettas of Ks ottc. Dm Cooicia Btnri' 
'SXCBXZZZS. r, B.m Ccoms Ss3S . 7 VT. 132 

118. ~ 
meiit- 


Sxdc to set aside agree- 5 


-.rai.'ara oj cozj-jZerariia.- 


sae to 




:e aa arte 


wX-CcX* iI^.S 


leat auaey ea Scoarttr c£ a letse cf load sasject 
tji esteadta in tie ctett cf dsadetev ia the a£5it& 
aaieSi he saorrs saea arcss aadeiccsstTe fsacteacy ia 
the sisets asaaitaats to a aalare cf the coadieradta 
aal lieptiTes hha of the secariry fer his ttcaey, sad 
aaless he also sV.trsthat- this aeacieaey t>se caased 
by the riares-eitod'.as cf the ratty to Trhca; he !«at 
the aiiaey. aad in spite cf fiae core aad Stgeace ca 
ius o-nra para iisHoitsa Hosss:^ r. Oshos Xl- 
riryPars 4W.H.,70 

117, AppHeation to alter coa- 

traet tritn regard to payment of rent — 
J>jcf. — Aa applieatita to hsTe a csttract altered ia 
repird to tre art jaat ox teat to he pate aacer rt 
ia farare canact be geasrally catertohiel by a Gtii 
Ccart, which caa oaiy referta a etarract so as ioatahe 
its terns accord -nith the criaisal iateadoas of the 
paries. Where a patty was iadaced co^ar^ by 

avcid a coatract aitccether : cat if he atrdes ay a, ae 
its xerSts altered by Ge Cril Ccara 
: SI 3 - 5 H Deo r. Issm CstrsDsn GHOsai- 
£9W.S.,92 

Grounds for setring aside 


COliiPBAOl? — rcatsaihsf. 

S. ALTZBAHOX OF COXTBACIS-^isfitaii', 

aacther to ct-atract ca tas &iili of repraseataticas 
ata-ic- ia Hm,-aay cae wlach is aatrae, the idsAa 
ccatract' ts ia a Ccart ex Sraity coafdered as haxia^ 
hega cbtaiaed fetadaieaily. Whers a teasat hal 
cxecared s hahaliat ctnxsiniag a sSpalstioa whieh 
tae laaUcrd aad tcM iara woald art be eafcrced. 


ana zi:a :&sz 




T^-~ 


con 


■as not iha reeiarreeaieat betweea 
P22tl43 CHU2f3J23 Gho 52 t. IfOHStt- 


us. 


agreement — Et-ror ja ^o/siac.-;: of treccaofr. — ^la 
a -KTittea agreetteat by a det-tex to pay his debt 

of iaaii, the aatiaat of the ^hts was erroaecady 

oa the atreeaient. — SeJ-i that sach. aa errtr -wts 
rt'v'^aad rex rexcnaiacr tae s.'tC'C'aiit> bat rot xcr sextiag 
adde the agreeaieat. Ssm Gtosrs DJSS Gorix 
Diss r. hirsm 


119. 


[I.L.E.,3 C3le.,802: 20.112,156 


jhneeE ox misrepresenta- 
tion by a party as to part of tns s'abject- 
mstter of a contracL— dVhere ere party iacaces 


naosiXH PTHsair . . i H B., 17 Gale, 291 

P1B,1SDA,233 

120. Eseention of dsed obtained 

Dy ZBisrs^rss&iitszioix. — CiO^^^sJlcdioT^ ^ 
isira — C«f/-rif Act, it. IS aai 19 — BreoAh of duty 
— Ordiajry dUiyazes . — The am cf Xiccl £ Co. 
hatiax saspsided psyraear, a geaerai rrestiag cf 
cxedhors was ctaveaei, at -Haieh it -was aasaiasoasiy 
resclvcd that the badness cf the am shonld be 
troahd ap by Tclnamy ligaddatica aader the super- 
■xisitaGf a eexaminee; and that the -siaaiagapshcnld 
be ccndactcd by rwe trastees ■nader the snpervisDa 
and (X-atxcl of me said cjninuttee.. As a sabse- 
qaent meesiag of the oedistis the abare rgsAntrais 
irere c-tafexasd, and it was farther xesJrcd that 
a g.ttap:cition-deed mcnid be prepared ia parmance 
of the terras cf the abate xestlcti'tns. The adopBoa 
or this last resdanen fras strongly pressed apan the 
meeting by the stlic-itsr im tiie iasolreni ami on 
the groand that the aide cf moeedare thereia pro- 
posed •was pxtprsed stleiy in. the interest of the cre- 
disara He entirely repaSated the idea that the 
members cf the dm trere to ebada. any benedt by 
the prop:sed meastrA Xo mrntitn was made set 
either of the meetings cf any rdeasa to be given 
bo the parties. The plahitins -were eredittrs of Xicel 
£ Ce, aaa 2, S, and 2 vegre their respeenve agents 
ia Brmbay. 2, S, and 2 attstded the said meet- 
ings cn the plaintiS’ behalf, and -ivere appdnxed 
xnemters ox the ctmmttxee cf snpemsicn and ccntrcl. 
A rew days atxer the last^menmned meetmg, -H, one 
of the partners cf the insAvent firm, called upon JS, 
who at the time ■was deeply engaged ia presang 
an imatrtantbanness. Af preened a deed^wntchhad 
bsaa prepared by the salidtcrs cf -the nm, and -K-hich 
cenisined a daixe by trhich the credifns, ia c:a- 
sidsminta cf the sssgament of the estate to tmstees, 
rdessed and msthar^^ the members of the arm Mm . 
all Af -s-as" a^ware of the existence cf the 

release in the deed. He ashed 2 sa execrate the deed 
stating ti'Mt it vras “ the imst deedf ’ 2 reqaested 
Af to leave the decaniHit, saying that he -jranld go 
over it and retnm it ia the coarse of the day. 
Af then earnestly pressed him to execate the doenment 
at once, statirg that it ■was ox the atmast impcrt^ce 

HO sIaZTiIq. 02 ICStj S3 ti32 CTcsiinfCrS 

■rtcra t-i liis aid it -^as iiecasa^y 

all tae i^caibstrs o£ tss c::;inz:£rt-£:2 of 
-=^-rv T;ld =1^3. Sr=t- S Ci>^ccz<A w ta2 docainc^ 

it> siid 3£ UicTcapt^ led to 
5H5p:s2 ti:at ilie dred czdy earned cus 
a^ced to a:; the credir-Ars’ ia=edii^- 
ox as?araace, S cXccated tiie deed on belialt 
tlis nrn plalati^ in the belief tbat it »?’S5 nc Tr ^ u s j 



( 1C37 ) 


DiaEST OF CASES. 


( 1633 ) 


CONTBACT— 

8. AIiTBRATION OF CONTRACTS— 
more th&a an asiignment to trustees for ibe benefitof 
creditors. Sttbscqncntlf, on the same daytATCool; 
«v, V .,n.l 1>!m t.n «ir>ii ft was 



CONTRACT— con«HK«d, 

8. ALTERATION OP CONTRACTS— 


ationa on the part of the defendants in conecijnenca 


*[13 B. Ifc B., Ap., 34 : 22 W. R., 403 


[3 Agra, 67 


meni revenue and eipeneci, v-as to go in payment of 
interest on the money lent ; half of the remai'nine 
tlirce>fourths toco towards payment of thepnncipafi 
andtheotberlialitothedefendants. If at the end of 
the term any balance remained due to the plamtiif, the 


which led to the execution of the ilcrar to show that 

•• fr.|Tl(l on tho Till ft of t.h R 


[12 B. L. R, 461 : SO W. R. 317 

124, — ^UnconeefonaWe 

agrffment~Vtury . — The defendant borrowed a sum 
M money from the phuntilJ, a pjofeMional money* 
lender, and agreed by his bond to repay the principal 
3 a 2 


( less ) 


DIGEST OF CASES. 


CONTRACT—cosilhiued. 

S. .VDTEKATIOIf OP COyTEACTS-coaffiiwrf. 
wtli interest at 36 per cent, per annum. The defen- 
V ^ havnig made default in payment, the plaintiff 
Dwugat tlie present suit. The defendant pleaded Ms 
mmonty. The Court found he Wiis not a minor at 
the time he entered into tlie contract, but on the 
ments of the case the lower Court (Pheas, J^.) found 
agrocmciit wastinconscionablej and one wMch 
a Court ot Equity would not enforce, mid by tbe 
AppeM Court (GAiiTjr, C.j;, and Maci’iiebsok,*/'.), in 
accord^ce with the decision of Pheak, nL, that the 
pl^itiS "was only entitled to a decree for the amount 
actually received by the defendant from him, with 
interest at 6 per cent. iloTHoosiioinjX Kor r. 
SOOBE>DEO If AEAIX Dk 3 . I. L, E., 1 Gale., 108 

- — ZTucoiiscioaaile 
largaia — Usarica^a^reimeaf —Contract Act, s.74. 
— Plaintiff sued to recover fi613-10-6, i-:due of 1.230 
paras of paddy, due under au account datcA 8th 
September 1S76. The account, on a cadjan, was for 
S315 iiayahle with 12 per cent, interest within fifteen 
days, and in default pLundff to be paid, on I4th Xov- 
ember 1S76, paddy for tbe amount due calculated at 
the rate of 1 annas 7 pies per para. Immedutelj' 
after the execution of this agreement the price of rice 
rose, the defendant did not p.ay nithia the fifteen 
days, and in, the plaint in this suit the price of rice was 
calculated.atSannasperpara. that the Mrgain 
■was unconscionable. Dnder the Contract Act, s. -74, 
in acase falling ivithin its terms only reasonable com- 
pensation could be given, which in the present case 
would be interest at a somewhat high rate. The con- 
tract in effect was that, if the prindpd -with 12 per 
cent, were not paid on 22nd September, double the 
amount diould be payable on the loth Ivbvember. 
Such a ccatract a Court of Equity would not enforce. 
TEXBmASAiii Patiab r. Keshava Ueso::* 

[LIi. B.,12d:ad., 349 

188. — - — TTncoiiscionulIe 

Zar^ain — ^JPurda-naaSin fady. — Fraud apart, a lean 
to a purda-uashin woman from her own mukhtear at an 
exorbitant rate of interest, the security being ample, 
may b e a bard and unconscionable bargain on which the 
contract for such rate of interest will not be enforced. 
JBenyoa v. Coo.h, Z-. S., 10 CTi. Ap., oS9, refexredto 
and 'followed. Kahixi Stesuabi Chotoheasi v. 
F itt Pbossbsbo Ghosb I. Xi. IL, 13 Calc., 325 

{Ti. B., 13 E A., 31c7 

127. — TJnd'ae infL'uenee — Ground 

for scftlact aside deed, — In this case an itrarnamah, 
■whereby the three plainriffs (two of thembeingunder 
age) parted with balf c£ their property, without con- 
Bideratiou, whilst not fully acquainted ■with their 
rights, ■without professioual advice, and during a state 
of things likely to overawe them and materially 
affect the free exercise of their ■will, was set aside. 
Pnsit Xa3ae> Sesgh r. Pabaseam; Sesgh. Peem 
2vasaix Sixgh c. Doobek 27aSais Sixgh 

CL. B., 4 X A., 101 

123. — Contract Act 

ClAioj'lS72J,s. lS,AirarJmade under — Coercion — 
Cicil Procedure Code, ss. 522, oSd. — Under s. 16 of 
the Indian Contract Act, 1S72, as it stood before 


( 1&40 J 

CONTRACT— -coiifiHasd. 

S. ALTERATION OF CONTRACTS— coiffiaaefL 
amended by Act VI of 1899, it is not sufficient, hi 
order to render .a contract voidable on account of undue 
influence, that the party claiming to avoid the con- 
tract should have been at the time he entered into it in 
a state of fear amounting to mental distress which en- 
feebled the mind: but there must further he action 
of seme kind, the employment of pressure or influence 
by or on be^lf of the other party to the coatract. 
Jones T, Alerionettishire Jluildinps Society, Z. P., 
lSy2, 1 Ch., 173, referred to. GoBABDHAtt Da's t. 
Jai Kishes Das . . X L. E., 22 AIL, 224 

129. ; y olant ary 

transfer — Act IX of 1S72 (Contract ActJ, s. 16 . — 
In a transaction between two persons where one is so- 
sitnated as to be under the control and influence of the 
other, the Courts in, this country h-ive to see that such 
ether does not unduly and unfoirly exercise that 
influence and control over such person for Ms own 
advantage or benefit, or for the advantage or benefit 
of some religious object in wbich be is interested, and 
•will call upon Mm to give clear and cogent proof that 
the transaction complained of was such a one as the 
law would support and recognize. Where a fiduciary 
or gun,si-fiduciary relation had existed,' Courts of 
E'.piity have invariably placed the burden of sustain- 
ing the transaction upon the party benefited by it, re- ‘ 
quiiing him to show that it was of an unobjectionable 
character and one wMeh it ought not to disturb. The 
exercise of this beneficial jurisdicrion is not confined 
to cases only between guardian and ward, attorney 
and client, fother and son, but the relief thus granted 
stands upon a general principle applying to all the 
variety of relations in wMch dominion may be exer- 
cised by one person over another. The plaintiff, who ' 
on the, death of the widow of his brother became en- 
titled to the estate of the deceased, found Mmself 
resisted in his claim by wealthy relatives. He ■was a 
man ■without means. The defendant took him to his 
house, kept Mm there, found him all the money for the 
purpose of carrying on his litigation "with Ms relatives, 
in wMch the plaintiff succeeded. While the litigation 
for. mutation of names in respect of the property was 
pending in the Revenue Court, and wMIe plaintiff 
was residing ■with tbe defendant, he executed the sale 
deed in favour of defendant’s brother for the no minal 
consideration of,^S9,500, or half the property* he 
claimed : and again, shortly after the mutation case 
had terminated in his favour, he executed a deed of 
eudo^wment of the remaining half in favour of a 
temple founded by the ancestor of the defendant,. and 
in wMch the defendant was interested, and the result 
■was that plaintiff was left as poor as he was whea he 
first came into the defendant’s hands. Plaintiff sn^ 
for cancellation of the deed of endowment, on the 
gi*onnd that the same had been obtained from Mm by 
the exercise of nndns influence and by means of fraud, 
and obtained a decree. On appeal by the defendant 
it was ,ield that, looking at all the fects, such a rela- 
tion between plaintiff and defendant in the course of 
the year 1S85 had been established as to cast 
the latter the obligation of satisfying the Court 
thetransacticn, which was given effect to by the deed 
of endowment, was an honest hoaa fde transaction ^ 



( IWl ) 


DIGEST OP C.^ES 


( m2 ) 


CONTBACT~co»<»«M»ct 
8l ALTEKATION OP CONTRACTS— 
and oae that ought to be upheld Sital Peasat) r 
Pakb? Lai . . . L Ii. B., 10 AIL, 635 


sctUAO, that the Court u jiutifird iu inUrfonog 
ilACEiHToan e. Wikgeotk 

[L L. B., 4 Calc., 137 ; 2 C. B., 433 


uas Bot maro thaa equal tolialf the taluo of tUo 
aonual produce of the land, and to nmalo liable 
totheremaiBiogtwO'tbirdeof that debt »itb inU-nat, 
and even if no default abould <ccur on tkir ^arU 


Slid, nleo, that if in execntion of the reremd 
decreet the land* had been made cn ertothe mortgagera 
at puTchatera, they thould be rettored to the murl* 


of coiiaidcration wheu found in ccnjunoticja wuh 


Baku c Axuasaiibiiat . . 3 Born., A. C, H 

23a ■ ' Extortionate claims made 

by professional persone to Utiganta— Ei<fa. 

etnrj/ (elsticnrAij*.— All litigants are entitleJtu the 


COBTBACT — conUjived. 

8. ALTERATION OF CONTRACTS-contiBueJ. 
protcctiou of the Couit frtm extortionate claims made 
upon them by these whtse professional aid they seek, 
BroLcre and meddlers in litigation, ivhoavail them- 
eclietof the weahnest and ignorance of suitors to 
obtaiu from them, nnder a pretence of services to bu 
roiidered, engagemeiitg fur the payment of money, 
will find that protcctiou uill be aRorded by the 
Court agaiost them aleo UooP NaSUH LfiSB «. 
KtrsHi 1 ;ai£ Simoh Tandieam . 2 N. W., 67 
133, Parties dealing on un- 

equal terms — lutquitable contract- — Assnming 
tli^ the some principles are applicable here as in Uio 
English Court of Chancery, the High Court held 
that, although in a class of cases without positive 
fraud a contract may be set a^e unless it is shown to 


' . ( 


f J 


lise it can be sh'wn that the coutract was m fact ono 
which s prudent person with proper advice and aisist* 
anco might well have made. Juoo Dusssoo Ts< 
WASSB 0. Kabuh 5u)9b . 23 Vr. B„ 841 

^4. — I .. . II ReUttii Is vi> 
dore. Suit to tet aside — Dureit-^Cotreion—emti 
^Oroundt on vhicti rtUtf u granitd.—’B Si the 
widow «f a zammdar, having for valuable eoneidera* 
turn released all her claims on her husband's estate 


and fraud, and to recover the estate. Bold that 
it was not sufficient to find tl«t the oonseot given 


JSatfArrA v. Jasataibi I. L. B„ 8 Zdnet, m>4 


e than m.COO. be was rusJe W. apjxwJ 


XwVSTtB r. IJBOiAXAIS A-« ‘^'5 



i 


igw ^ 




V30- 


■^0 - rj: ""c^ u ;;\f .y?>^ ^1; 

\“? i.W»“ “I’S*'" ‘rT 


.;cn>^' *\;rUcU '^^rf e.orcUo 

ft j:fr! ‘’-( '-f/ V *’‘'‘^'*‘f^'j/,’ it> fifouo^ 

InA u.ott'c'^f^^,,„iUc 

* \ to. ..-tiiCUt^^ t .udcr .\.icL oU 

c^u^V^^ea auvt 

iW7' rale o! Wuuj./Jf o«e 
*"!! >ui"' ‘"^'’^'-Vv »'""■' ^tbo werl«*=^'Vovi<le<l 

• ‘ lU'-^'*\, iulll'i y^.jU ‘;i {t0» „l tbiVt. 


^ 1.GW ^ 

. prp--cOlili»'“^‘*' „„ ires— ,. 

induce l»iu> ^e n ottg^S“ “P under 

“!;,“S “S> r gS Vf 5®5»“ .,“ 

%Sl^ >i ';r;S-%£Er«£S’i S 

'>••'"'5,'^'" ,'t bad tbe ^rcuruetaucc^^ .„3t^ 

''tincci. C/*ao<2^’'“'205, Bei/’‘°/,‘ v, 5B«»* 

e^*'*"-.: Suiidu'^' iQ Cal<^-' ^ „i\ La.U^\' rrbe 

Juu«‘''‘ j i. H: 513^ 389, ““ 

■‘"‘'^’^■•'lil of tbe ^ [L X.. { f 0 

iiiildul'eu . ^ 0 0 n t r « 

-r'^^ic »‘^®’^‘MoTiabde 

VbivV ''' .. -ptov^^,^®' ^vmni 

bS^^tr^rof fl'g^EugdS 

£or , ^\\C docw -.i\cab^® v»f‘T3» 

«-£Sf:^TSSrv-^^ 
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ludw f alSgoUS to a Tcw^^ctavy 

\)arS'^'^\,,.niaU’ tbo deu , oruudu orauoe* 
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I tcbitroe* ‘ ? g ?''”'oiiio iucaea®' ^ apiwecia o getV»S 
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( 1645 ) 


MGl&ST OF CASES 


( ICIC ) 


CONTRACT — conUnutd. 

8. ALTERATION OF CONTRACTS— cenftwrf. 
BuU ; and, at the request of the otiigor'a Reader, 
the obligee advanced R3,700, which wat appUed to 


Ins appeal, and he obtained poseeeeion the prcperty 
in suit, but declined to pay the R25.000, upon 


hU position and the (Sect of both the inEtrumenta 
executed by him s that no fraud or improper pressure 
appeared to have been allowed to hint, that bis 
legal adviaeiB bad acted honestly and to the best 
of their ability in hie interests j that there was 


obl^ior could have obtidned an'advaace on terus 
more adTantageous to himself, it was for the obligee 
to establish to the Court’s satisfaction, without 


able ooe, which should not he enforced The 
Court gave the plaintiff a decree for the 03,700 
actually sdianeed, with simple mtercbt at ZO per 
cent, per annum from the date of the bond to the 
date of the decree, with costa in proportion and 
interest at 6 per tent, per annum on the R3,<00, 
interest and costs, from the date of the decree until 
pdimflit. CncKSi Koas c. Bcs Sisoh 

nci — - — - — — Gnmhhint 


on the pUintiff, but, on the contrary, ha and Ida 
agent put pressure oa them to agree to the tanua of 
the de^. It appeared that, apart from the numeya 
lirrowed by him from time to time, he »a* without 


CONTRACT— conttuuei. 

8. ALTERATION OP CONTRACTS-coneZo*i, 
uren the means of subsistence; that ho fully under* 


B7,543. The appeal was successful The appel- 
lant having failed to put the vendees in posscsuon of 
the property conveyed by the deed, and recovered by 
him under the Privy Council’s decree, tho vendees 
sued him for possession of the property and mesne 
profits, afterwards agreeing that the Court should in 
lieu thMroof award them compensation m money 


the plaintiffs under tho contract and the reward 
which they were to obtain lu tho event of defendant’s 


contract could notbe enforced in its terms. iTe^d olsj 
if the dcctrbe of equity applicable to such 


dant from all liability; that it was only fair that lio 
should compensate the plaintiffs for the use of their 
security bonds from the date when Uiey were deposited 
in tho High Court to the earliest date after tho 
judgment of the Privy Ouncil when the plaintiffs 
could have obtamed tbem back , that simple iuterest 
at 13 per cent per annum on the amounts of tho 
bonds for the period would be reasonable compen- 
sation for such use ; that the defendant should also 


amount thus decreed at C per cent, from tho date of 
tiie decree till payment. CAunat A'uar v. RapStnyA, 
J.L. R., ll , 57, Prahlad, Sen v -Budhu Stngh, 
12 Afoore’* /. A , 1275, and Ijoaet v. Ueapt, 3 T 
and B , 117, referred to. Lous Ihsab hinaa r. 
BotSikos. . . t. UR., U All, 118 

Set HirSiJK BTOSa r. Eahjiat KusaiX 

aL.R,llAll., 128 
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( 1&19 ) 


DIGEST OF GASES. 


( icco ) 


CONTKACT— con^nufi. 

9. BREACil OF CONTKACT— 
cught consequently to be dismissed with costs. 
JOM.OH .. S..C..MY O, a.™ ^ ^ 

- — Differenoa between 
clea contracted for and those tendMed— 

to supply the defendiuts with frum^ 2i5>000 to 
300 000 of gunny bags described as ho. 6 quality, 
size 40 by 23 inches, "the defendants to have the 
ovtioa of taking bags of a longer or *^*«*J^' 
at proportionate prices, duly giving a fWttugW a 
m-Uce to the plamtiffs, delivery to bo talc<mmAug08t 
1870." The defendants, after taking dtlimy of 
ll.COO of the bags, found that the bags tendered 
wPFfl inited in size, some being longer aome 


«h^o£ two crops so as « 

average quality, “"^'.1 ^presi terms of H'® 
direcUy at variance the to prevail, 

contract, could not, ** /"'V had waived any obj^^ 

mid. al*i, that tho 

tion to the 665 waunds which m ^ 

good dciivyy mid ^ 


bags by the ptamtlffs was n<,t a subs^llal per- 
fomaime of tho contract. iliiXBB ^ 

CosiPiSl . • • 

149^ __ Pari aetfplaacg 

of ooo'dt ly dtfejidant not according to contract— 


taken at a g 


Endorsemeas • 

oa original JJir 
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new seed, and that seed so miied tsd I*a 
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( 1C53 ) 


DlOfiST OP CASES. 


( 1054 ) 


CONTE ACT— contmMi. 

9. BREACH OP CONTRACT— 

Madras, certain goods of a certain quality, snbject to 
survey before sbipinPiit, at a certain price “ f, o. b. 
Cocanada. delivery in April and May, terms full 


17th J une the ship amred at Cocanada. Od the Slst 


CONTRACT— foBiinaei, 

9. BBEACU OP CONTIUCT— c£>n/*n««f. 


entitle to recover the price paid. Held that ly 
3r Co. nero net entitled to resriud the contract. 
ileld, also, iliat P ^ Co, having paid ia advance, 
«ero entitled to a reasonable time after the ^Oth 


165. - 


Sale of unaBcertolned 


goods— Appropriation by vendor— Passtny o/ 
p»vper/y— Poirer of re-taIa~Contraet Act (IX cf 
1. 107 — ifeamre of donaget. — The contract 
Has foi sale by description of 15 baits of grey 


the fw the ojipaid iwcha*c-m,w.v, I'j.u 

jihuiUff# vrre cotiU«I to rtcrire only tio 
«« M*ta fie price of the daytuJ the 

damsgta 1 Cl* i Co. r. Maiioiizb HosBii’t 

ftl..E.,24 Cala. 124 

10.%V.N.,71 


not be 'inferred. (3) That a» S X ^ Co,\,ju 
repting tho dtiivery order, were estopp^&Bie.s/* I 
iug that they had possession of tie gicds si spaut / 
P l( Co., 8 S if Co, were disciaiyed u spsinit S’ J 
4* Co., and therefore P 4" Ce. had no tgusut j 
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■ ( 1C57. ) 


BIQEST Of CASES. 


CONTRACT — ronitniifJ. 

9. BREACH OF CONTRACT— 
tlus STiit to recover the ornaments and clutht^ t(^e> 
tberviitb ibe ft700 paid to the first defendant a* 
"npanjatnan” and RIO^OOO as damages. The first 
defendant nas sued b'^tb in her personai eapackt; 
and as heir and legal representative of her eon L. 
Tlie first defendant pleaded that neither she nor Uie 
second defendant were bonnd by tbo betrothal agree- 
ment, as they were not ^lartics to it , that the con- 
tract bad been a contingent contract, fatasmnrb 
as her son, Lt bad agreed to give K (defendant 
No. 2) in marriage to the second plaintif tally on 
condition that be (Z) should obtain in marri^e 
'TT, the dangbter of the third plaintiff, and that 
L and U were accordingly b^rotbed j that X 
bad died in 1834, and that the contract bad been 
thereby deteemm^ ; that she bad been willir^ to 
renew it, and had proposed that a younger smi of 
bers (J) should be accepted as the husband of U, but 
that the plaintiffs bad declined this offer. In proof 
of her allegation that the contract was a reciprocal 
contingent contract, the first defendant relied upon 


( 1658 y 

CONTRACT— concluded. 

9. BREACH OF CONTRACT— coneioded. 


vrorlc, whereupon defendants, after givincdue notice, 
enter^ upon the premises. FlaintiS sued for 
damagee in consequence of the defendants having 
taken possnrion and for the balance due on the 
acconnts. Meld (1) that the defendants committed a 
breach of the contract by refusing to pay the full 
amount due under the architect^ certificate; (2) 
tb^ the plaintiff thereupon rescinded (be contract, 
and that, therefore, defendants were entitled after 
due notice to enter and take possession ; (3) that in 
the absence of proof of c illusion betweeu the 
architect and the plamtiS, the defendants were bound 
by the anbiteet’s certificate as to the amount dne 
to the plaintiff. EuFCvsaHi Name e. Suith & 
Co. . . . . I. Xi. R., 19 Mod., 17S 


10. lAW GOVERNING CONTRACT. 

162. ■ ■ Contract xoado out of Brf- 


defendant the valoe of the omameuts and the 
11700 paid by the plaintiffs as “upariyaman,” 
together 

contract. < • • 

held not • < • 

^smissed. — • 


[1. 1* IL, 11 Bom., 413 


on its demand, the money advanced, with mmo 
deduction on account of a part performance. For 
this amount the surety sued the principals, wto wero 


ig], Building contract— Breac* 

qf contract — Poieer o/ rftntry—CertififaU of 
architect, how far conclati'ct . — ^By a building con- 
tract entered mto between plaintiff and defeudante, 
it was agr^^d that plaintiff should erect certain 


of Bniieb India, but what was in the contemplation of 
the panic* ae to the result of tho contract when 
they entered into it, must be regarded. Svifs 
SmoH V. OnsQA Rau . L I,. B., 8 Calc., 837 
[L. B., 9 I. A., 68 


that the decision of the architect with respect to 


CONTRACT ACT (IX OF 1Q7S>. 

Bee Casss irsrss Cosmer. 

1 , Operation ot— •S'em&Ze— The 

Contract Act is not retrospective. OuDA Eiiasdu 
r. Bbosekubo Coomab Rot CBownHUY 

ri2 B. li. B.. 451; 20 "W. B., 317: and 
21 "W. B., 352 

2. ZUustratioos appaoded to' 

sections. How far binding.— Per Stcabt. CJ. 

U ffn.T tm oa the legal character of the ‘‘ Illnstis' 

tiou*'*. attached to Acts cf the lodlaa Legislatures 
and ojdiiion expressed lhat (bey fi/rm no pari id 
theeeActa. Nabas Rix r. Jfraiy Lal 

[LUE.,lAIl,4Sr 



c r65& ) 


DIGEST OE CASES, 


( 16C0 ) 


COH-TBACO? ACT (IX OB 1872)— condnued. 

3. Illustrations appended to 

sections. — The practice of looking more . at the 
illustrations in the Contract Act than at the words of 
the sections of the Act pointed out as a mistake. 
OsiBD Am V. Nidheb Eam . , 22 W. B,, 367 

s. 2. 

See Pbomissoby Note— Foem or. 

[L L. E., 18 Mad., 283 

s. 2, cl. (d), ' 

See CONSIDEHATION. 

[I. L. B;, 4 Mad., 137 
I. li. B., 6 MaA, 351 

■ ss. 2 (d) and 25 — Services rendered 

during the defendant’s minority at his desire and 
continued at his request after his majority — Agree- 
ment to compensate for services. — Services rendered 
at the desire of a minor expressed during his 
minority and continued at the same request after 
his majority form a good conaiderjition for a sub- 
sequent express promise by him in favour of the 
person who rendered the services. By s. 2 (d) of 
the Contract Acts services already rendered at the 
desire of the promisor are placed on the same 
footing with such services to be rendered and 
constitute a good consideration ■ for a definite 
agreement. Cases where a person without the 
knowledge of the promisor or otherwise than at 
his request does the latter some service, and the 
promisor undertakes tO’ compensate him for it, are 
covered by s. 25 of the Contract Act (IX of 
1872) j in them the promise does not need a consi- 
deration to support it. SiNBHA Shei Gantat- 
SINCMI HniATSIEGJI V. ABEAEAM 

[I. L. E., 20 Bom., 755 

3. 4. ' 

See PEOiassoET Note— P oEir of. 

[I. L, E., 13 Bom., 668 

See Stamp Act, s, 34. 

[1. L. B., 13 Bom., 669 

■ Letter of acceptance incorrectly 

addressed. — A letter of acceptance to a proposer, not 
correctly addi'cssed, could not, although posted, bo 
said to have been “put in a course of transmis- 
sion’' to him within the meaning of s. 4, of the 
Contract Act (IX of 1872).' Townsend’s case, 

L, It., 13 JSq., 148, referred to. Eam Das Ceakae- 
bat V. Oppiciab Liquibatob op tee Cotton 
Ginnino Compank . . I. L. E,, 9 All., 368 

s, 10. 

See CHAETEE Paetp. 

[L L. B., 14 Bom., 241 
I. L. B., 15 Bom., 389 

See IflNOE— LElBIEITi' op jlllNOE ON, AND 
lllGET TO ENFOECE CONTEACXS. 

[L L. E., 11 Calc., 552 
I, li. B., 23 Bom., 146 

S.1L 

See DoaiicuB . I. L, B., 19 Bom., 607 


CONTBAGT ACT (IX OP 1872)-continued. 
See Majoeitt, Age op. 

[I. Ii. E„ 7 AH,, 490, 763 

See Minoe— Liabuitp op Minob on, and 
Eight to enpoece Conteacts. 

[I. L. B., 13 Bom., 50 
1. L, B., 19 Bom., 697 
L L. E., 18 MaA, 415 
1. L. E., 20 Calc., 508 
1. L. B., 28 Calc., 381 
1. 1.. E., 27 Calc., 278 
3 C. W. N., 468 

Sea Eight op Suit — Conteacts and 
Ageebments . I. L. B;, 13 Bom., 60 

See Specipio Peepoemanoe— Speoiae 

Cases . . . I. L. E., 18 Mad., 415 

[1. L, E., 22 Calc., 645 
I. Ii. E., 27 Calc., 276 

s. 13. 

See Laches . L B. E,, 4 AIL, 334 

ss. 13 and 14. 

^ See Chaetee Pabtt. 

[X L. E„ 14 Bom., 241 
X Ii, B., 16 Born,, 389 

• S3. 15 and IQ—Olstructing removal 

of corpse of husband until widow has accepted a 
boy in adoption and siyned a deed of adoption . — 
The mhior mdow of a doceassod Hindu (who had 
authorized her to adopt a son) corporeally accepted 
a boy as in adoption from his natural father who 
belonged to a different gotra from her deceased hus- 
band. At the time when the child was liaiidcd over to 
the widow, her husband’s corpse was still in the 
house, and the relatives of tho child and other 
members of tbo casto obstructed tho removal of tbo 
corpse until the child had been accepted in adoption, 
and until tho widow had executed a deed of adoption. 
Seld that obstructing tho removal of tho corpse 
by deceased's widow or her guardian unless she niailo 
an adoption and signed a document was an unlawful 
act, aud amounted to “ coercion ” and “ undue 
iiiflucuco, ” such as arc defined in s. 15 or IG of tho 
Contract Act. Eanoanata lUmiA v. Aewab 
Setti . . . , I. Ii. B., 13 Mad., 214 

s. 16. 

Sea Deed— Cancbmation. 

[I.X.E.,10 AIL, 535 

ss. 16 and 17. 

See Debtoe and Ceeditoe. 

[X X. E., 11 Bom., 606 
See Gift . .1. X. B., 23 Calc., 16 

s. 17. 

See Keoisxbation Act, s. 35. 

■ [X X. E., 21 Calc., 872 

S3. 17 and 19. 

See Vesdoe and PcnoitASEU— P baud. 

[I. X, E., 11 Mod., 410 
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DIGEST OF CASES. 


( 1CC2 ) 


CONTRACT ACT (IX OP 1872)-co«<.»«mA 

ss. IS and 19. 

See CSABTEa PAETT. 

11. X.. R,, 14 Bom., 241 
I. Ij. r., 15 Bomo 389 
See CoMBAWT— PoTOas, Ddhes, abd 
LiABimias OE Diescioes. 

[4 C. W. N., 869 

a. 20. 

See COUPBOillSB— CONSTETTCTIOSi Es- 
FOECIKQ, EfFECT OEj ABO eSITIHa 
AsiOE Deeds of Coufeomiss. 

p. li. B.. 6 CalQ., 687 

See Lacsbs . I. li. R-i 4 AIL, 334 

See SETTLEUEITE— COKsTBUCTIOB. 

CL Ii. R, 17 Born., 407 


A mistake as to exLtlog facts may InvaVidato a 
contract ] but an erroneous expectation, vLich «Teiits 
entirely falsify, lias so effect. Babssetti «. 
Vbeeatabauaha . . L B. B., 3 Bom., 164 

2. ' ' ' ' Mulet-iarffdari, Potcer eft 

to ra^te rent of mvi-gaMdaf—Enkaacement of at’ 
teetiaent—Potoer of the iSiafe,— A mula-Targdsx, or 
supr^rior bolder, cannot raise tbo rent of bis mnl* 
gainidar, or pennanrut tenant holding at a 6icd rent 
on tbo ground that the aesesement on the land bat 
been enhanced at the GoTcmmenl survey. 
shetU V. Venhaiafamanat I L.S., 3 Bom, 154, 
and BamTcnshna S%ne v. ]farth%va Shanlog, S, A, 
No, 46 of 1879, followed. Vvohu/Ua Bgfittii v. 
Ooternmenl of Bombay, 12 Bom- Apn 1, nfcired 
to. Kaeoa SttbsaHeode 

[L Ih R., 4 Bom., 473 

— ■ s. 21 — Mortgage w\th promeo that in 

case of non-redemphonin apreecriled time etehoald 
lecome a tale—Baz>»ama Ig mortgagor deelartng 


COITPRACT ACT (IX OP 1873)-eo»(;«*«i. 
redeemed} and la 1859, P, in whose name the land 
wa« entered in the Oovemment records, executed a 
raziuama in favour of V, and V passed a Isbniiat 
SI.A Und p end P then Vratna V’o' 



[I. Ii. a, U Bom., 174 

— B. 22. 

See Plaiux— Ambkdmbst or Piaikt. 

[t L. a, 9 Bom., 368 


Col. 

IlXFOAb COKTBACtS .... 1682 

(<r) GeebeaUT . . t . 1683 

(() Aoaiebt Pobuo PoticB . , 1070- 

(e) CourovKDUia ChtitijcAL 0nSKCBSl678 
(d) luBOAii Cesses , . , icsi 

See Act XL ot 1869. s. 18. 

IL L. a. S AIL, BOS 
See Beeoal Tbkahot Aot, s 20. 

CL Ii. a, 24 CaIc., 885 
See CnAUTEEiT . L L. R, 11 AIL, 68 
See Co^EACT— A iTBBATIOS oe Cok- 
TEACrs — AilBBAnoW BY CODET. 

CL L. a. 11 AIL, 118 
See COBlEACT— IVAdBEINO CoSTHSCTS. 

(I. L. R., 6 AIL, 443 
I. Ij. R., 9 Bom., 368 
Seo EiEcpiOtt . I. L. R,, S2 Calo , 14 
See IirJuifCTioK— D kdse Citid I’bocb- 
SUMS Coz>a . I. Is. R, 9 An., 407 
See RiQnT oj Occotasot— Teahbfeb or 
Kiaai . L I,. R., 7 All., 611, 878 

^ illegal contracts. 

(a) QByZBiZtT. 

1. Contract raid at eontrafj 

to lam— Agreement partly void and partly valid. 


of many years, unless there ha's been some fraud or 
misrepresentatioa and an absence of negligence. In 
18lS. B and R tnortgaged a piece of land to p; It 
• as to be redeemed in eight years, or cUo to bmme 
the absolute property of the njurtgagee. It was not 


nor Uic surttics lan be sued. 


blVlATSIM* V* f*-?? 

[I.L.E..9^^ ' 
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loS 
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Contr(^\^’fl 857 ,s.^- 

A «|f 
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■bY a d°^’^^„.Tesfo’^^*®“'‘’^rpaistratw’a>f'^ appeal 
x^over da^'^lfg liefore afiivuu“SXact was 

it arfeutout^^ ^ 

^rStoto'. 

^iS«A|siSvS. ■»®::;. « cto 

wtiug eo«^^?/neitlier lacorpot p 


«uc°Vpotate^^rai?c- , 

S A/S »sr..S 1 

re "vip ^ . ^45 tlic banb-j 0 ^ j ^ud yx 

ss^'^rtoto^^^”””’ 

a.^ins ou app"-** 


recovertu aotvit'at , ^ face ot tu® P yy of 

tlxe Ht rppea«a;iP°“ Seuce iudepeude^y ,.^,0 

^’^Tto’rCivU Court CBrg®^_^., 23& 

^■‘‘tlouvaUe report- ^ , 20 

CoJ^y a writteu^^j 

agrecuicu > jj;eld> rc- t. yjas valA 

nadbeenatt^j^ decree, our decree. 

included w^t^^jjat, wlioreOy ^^j^^iyon ® IubWo of 
that au n proP?*^y -oant cla'me cl. 2> 

xelease o y entire ^ f^f and 'vord miB- 

StoA.A-?:;SS 


‘ti'eint®f^^’eTnaran tile" - 

ss^ 5 {StoSStSi.v-‘-" 
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DIQE^ QF CASVS. 
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UCONTRACrr ACT (IX OF ia7a)-co»/.i**eA 
ILLEGAL CONTIlA(rrS-coB<iH«rf. 

' voidable audcr i. SO of that Act. Ssiu QOEVX 
LiB OopAL Das r. litmu 

[L X- XL, 3 Calc., 602 : 2 C. I,. , 166 

Ii. IL, e L A., 78 


a certain sum. S a^cod to beerme a surety on con* 
dition that F wuuld dcpcsit vtth him the amonnt 
of the security. F made the deposit] and S became 
a surety. The period for which S was rctponsiUe 
for Fa good conduct having expired vritbovt F coin* 
mitting any act to forfeit the sccnriky and S rtfuMng 
Co return the deposit, Fsued S to rocjvcr the deposit. 
Held that, as the consideration for the agreimcnt 
defeated the object of the law, the consideration 
vraa unlawful, and F was not entitled to relief. 
Fates Sikos r. Saswal Sisoh 

tL I* E.. 1 AIL. 761 

14. ' ' C\<tmp<rl^ and matitfe^ 

naaet—Attipnmtnl ^ ekote (h aclioa— 1/feyoi 
c«netdeP4t(oa.~A toad Jide purchase of a share in a 
claim about to be enforced by a suit is nut told under 
t. 23 of the Indlau Contract Act, and a suit nuy. 


CONTRACT ACT (IX OF ia72)-eonl»aue<f, 

ILLEGAL CONTRACTS— conliased. 

Jfb. 119 of 17B2, decided on the let August 1S72, 
overruted. Gavbi SniKCAS t. AIcmtaz Au Kqah 
[I.L.B.,2A1L,4U 

17, • ■ — — Contract entered inlo*»« 

riofafton of the law—Parlner$h\j^Illegal 


tho partnership in direct violatbo of the law. 'Hos- 
MAEJl UOTABlUl «. PeSTASJI DOAmiSBAX 

PL X. XL, 12 Bom., 428 
18. - I .1 . - Sseitt Aci xxrjr of 

/88f, s. d3— iteeiM#— Sui'iws— BrraeA efcondf 
(toM— Conrtderoitoa /ur(iddsn hp fai^—Jinmoraf 


cnforecmeDt, suld fourteen annas or fourteen>tis> 


for two annas only of their eutire claim. Held that 
the sale to D was not void ; that the suit was propnly 
framed , and that, even it the sale bad been roid. Uie 
suit by .1 and JI was not liable todismiseal. Abpool 
Uaeiu r. DooBoA FsoaoAD Bakebjbb 

[I. L. R., 6 Calc., 4 


ing of those sections. Bajav Haui v. ABSEsnia 
-UoBuosji Wadia . . L X. XL, 4 70 

16. — • Ooternmenl ferry — JLeaee 

~Ben. Peg, VI of 1819 — IllegaUtg of eontrael — 
Af tooic a lease for three years of a Govemuient feny, 
and covenanted with the hlagistrate, who granted the 


such partnership was not void by reason if the 
coTcnant nut to uadirUt ~or asu ’u the lease. A A 


r.RiraRAii . . -'I-X. B., 10 All., 677 

10. — — , . — Zeaie (f a farm to reta\l 

opwBt at certatn thopt tn a dteiriet—Sub’leate of 
each tiope ectihout the CollecloVt prrmiM»o«— 
Opinat Act (I of JS7S^, t. 4 — Mulei made under 
Optum Art, **. 43, 44, 45, and 52~Iligkt to re- 
eorer adcancee tnade for on illegal purpote subset 
{seaf/y carried ch/.— T he plamtiC who heW th* 
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DIGEST OF CASK!. 


' { il6^ j 


COHTfiACT ACT (IX OF 1872)-<ouhuged. 

ILLEGJU. COOTBACTS-^MB/tcaeci 
farm of the right of retail opium at cmiain shops in 
a district, and whose lease contained a danse prohibit- 
ing snb-ktting without the CoUecfcoria pennisaon, 
entered into an agrwment with flie defenimt to sub- 
let to him, on eertdn condition^ the management of 
certain shops in the district for one year without the 
Collectors pernussion. After Gie eipiiatian of the 
year, the plmntiff brought a suit gainst the defen- 
dant to recover the balance due to hfm under the 
agreement, and obtained a decree. JSTetd, reverang 
the decree, that the agreement not being permitted 
by the ndes framed under the Opium Act (1 of 187S) 
wns_ forhiddm by s. 4 of the Act, and was void as 
having in view an object torbidden by law. JBeW, 
further, that the plaintiff could not recover the price 
of the opium supplied to the defendant, inasmuch as 
advances made for an ill^al purpose, snbsequajtly 
carried out, cannot be reco«rei BiGHxrsrATH Iiai- 
5IA5 r. SaiHir Hieji Bhaib 

[1. L. E., 19 Bom., 623 

SO. Affreeaeni io reUtiqwA 


ex-proprietary riyhts — Partiiioa—^.-W- P- Sent 
AH (XU of 1S31), *t. 7 and 9—2f.-W. JP. 
JLaad Setenae Act (XIX of iS73J, t. 123 - — 
By a mutual agreement entered into between the 
parties to a private partitma of certsun villages held 
by them jointly the parties a^eed that, if either 
party at &e time of the partitiaa was holding sir 
land in a vUl^e which npon partition fell into the 
share of the oma’ party, he would relinquish Ms 
rights in such rir laud in &vour of the party into 
whose riiare the said village had fallen. ITeld that 
nnder such private partition the bolder of the ^sir 
land became, on partitian being effected, an ex-prc- 
prietary tenant in respect of the land previously held 
by him as ar, and that consequently the agreem£!nt 
to. relinquish his rights in such land was not enforce- 
able in bvw. Kashi Phasao c. Ssoah Naih Sash 
p.L.E.,20 A1L,219 

SL Ayreeaeat hy plaintiff' 

and defeadani not io 6id ayainsi each other at aa 
auction- — There is nothing necessarily nnlawfol in 
two or more persons agreeing not to bid agmnst one 
another at an auction-sale. Hasi B x x x m s x csx o. 
l?ABO Mob^hvab . I. Ii. E., IS Bom, 342 

22. Coaditioa ayainat soJ-' 

contract — sai-eontractaade aoiicithstaadisy coadi- 
■lioaSuit hy sai-contraciar — Hleyality ofsol-cott- 
tract—I>oiin<iyet-—Com]^utaiioa for tcori done . — 
Defendant omtiacted w^ the EiecutiTe Engineer of 
the Public Worha Department to supply materials 
for the construciitxn of a public road. One of the 
^^oT^d^^or^^ of the contract was that no wort was to be 
underlet, or let by task worh, by the contractor with- 
out the express psmisaon, in writing, of the Execu- 
tive Engineer or his duly authorized agent. Snhp- 
quently the defendant, without obtaining the r^uisite 
permissioa, entered into an oral agreement with the 
plaintiff, under which the plaintiff was to do the con- 
tract work and the defend^t to pay Mm all moneys 
received from the Executive Engineer under the con- 
tract, after deducting ten per cent, as the delea- 
dautis profit. It did not appear that the plmntiff 


CONTACT AC^. (K OF lS72>--cd>ffiW 

lUiEQAIt.COjIPIBACfrS- — eoaiinued- , ' 

knew of the condition a^nktmderleftiag coufsuned 
m the contract. The,phuneff^su^ the defendaat pm 
the balance of money due td'Mni under, ihe oral ; 
agreement. The first Court found that the plaintiff - 
had exeented the whole of the conti:adi,wpiki and • 
that the defendant had tecdvedfcoih- the Executive? 
Engineer a total snm of R3,766-ll:ll; and of. this,- 
had paid to the plaintiff S2,334rl3-i^ leaving> sam^ 
of R43I-14-5 stiU in his hands. It ord^^dthedefa-;; 
dint to i>ay this sum to the plaintiff less lO.per. cental 
of the whole sum of B2,7^-ll-ll, and paarfi a:' 
dearee accordingly for fil55-3^6. On appeal! toe;. 
Judge varied the decree by awarding to the plaintiff '.' 
toe whole sum of R431-14.A He found that it',! 
had been agreed that the defendant should xetaia 10 ,! 
per cent,, but held that the agreement to assign-, ot.^- 
subl^ the ctmtract was contrary to public poKoyvandl 
bad under s, 23 of the Contract Act (IX of 1S72);;! 
On appeal to the High Court , — Seld (reverang the '■ 
decree of the Judge and restoring that of the first 
Court) that as it did net appear that the plaintiff . 
knew of the condition in the contract, and as. the ''' 
objection of iU^ality was not taken by the de- 
fendant, the pbuntiff was not precluded from en-' ^ ■ 
fonring against the defendant his own contract ' 
Sven if, however, the plaintiff could not enfegee toe ! 
contract he would, under the circumstances, be en- - 
titled to receive ftW toe defendant compensation for 
the. work and labour of wMch toe defordarit had to- '' 
caved the benefit The only question was how toe 
work done should be vahied. There was no diroct 
test of ita mark^ valne. The best avulable test was -t, 
the amount which too plaintiff, at the time when he ;! 
entered into the agreement, accepted as sufficieiit " ■■ 
namely, the amount to be paid by ^ Executive En- ' 
gineer less 10 pa cart The H%h Coort; therefore,;? ' 
restored the fecree of toe Suborduate Judge. QaX-_ r: 
GADHilt Baghhsaih Joshi c. Dastodab Mohas- . • 
UJ. . - . . . XX.B-.,SLBtaa„522':, 

33 . Xjtdaufal ayreemeat-r 

• » .*_ - js _ » _ ' 


Promissory noieytzeain fraud of iMofceacy laxa—^ 
JlJ^al consideration- — In a suit on a promissory ■■ 
note it appeared that it had been ^ven by too defen^ 
dant to the pl^tiS in ctmadaation of his withdraw-;? 
ing his threatened oppotition to the discharge of mi-; 
insolvent and coiiseating to an arrangement am<^ - ; 
the general body of creditors, who werenot, thou^ 
the insolvent was, aware of this transaction whertoy.-i 
toe plaintiff was to obtain a special advantage.;.; 
Meld that the contract was unlawful, an d the sait',;~ 
could not be maintained. Kbishxaepa CHErrr-ti.5; 
ABnnmA hlrmAXi . E 1». B., 20 Mad.,;^ 
34. ^ Illtyal - contract — CoH-fi', 


pound interest— Sonihal Paryaaat Setilem^i- 
Seyulatton (III of 1S13J, s. 6 — Sontial Par^\'y 
yasuts Justice Seyalatiou (V of lS93J,s- 
Contract Act, s- 21 — “ ZTnlaufal " eoasiderationi:. : 
meaniay of. — There is no law or r^nlatioa laying r ; 
down that an agreement between any two pers^ > 
living in the Soathal Farganas to pay compo und m-;.. 
terest npon the amount borrowed is “■unlawful'f. 
within toe meaning of s. 23 of too Contr^ Act. ' 
All that the law protidcs is that cotnpsund interest ; 
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CONTBACT ACT flX OP 1872)— <ro«rt»«A CONTRACT ACT (IX OP lQ12)—conlinuei. 
ILLEGAL COKTBACrS— eositnt/e#. ILLEGAL COKTBACTS— confma^. 

• mortgagoi'g d&aglitCTs u prostitutea EHuscnAKti 

• ' i r. BesiiC . . . X 2^ R, 13 Bom.,‘I60 

‘ 27. ■ Illegal or \mmoral con- 


<7. Cbdni Lal UABWABt X li. B.| 428 Calc., 238 


n tbe bond, tt vat contended that it n 


bad acquired poMeasion thereunder Agerti v, 
.TenliiM, L. S., 16 Sq., S7S> followed LaCHUI 

NABAIB t. WiLATTI BKOAU 

[X Ic R, 2 AIL, 433 
AIBnned on Appeal to the Fiirv Council m Bau 
Sabqp «. Baia . . X L. B., 8 AIL, 3l3 

[S. 0, La B., U L A., 44. 


Cuaii, WUlCVucu.a^, ... 

Held the Mod waa ngt void under a. 23 of the 
CoutiAct Act d’emS/e— The worda "Any law” in 
that lection refer to aomo cubitaotii o law, and w t to 
an adjcctiie law, luch aa the Procedure Code la. 
Hnstnc Coaitd Oswai r. Tahabukrbssa Biai 

[L X. B., 18 Calc., 604 


of foH > ... 

' co&cubiB 
tiOD, O, • 

I hfarch lt>w, ........... . I 

on if, chaining a portion of Lia real (afate u itb the 
. payment of aucb annuity. Mold in a auit by if 
I againat O’* heir, hie married uife, to enforce the 
acreemeut, that the consideration for the agreement 


of the estate charged with the payment of the 
‘ * annnity or other property of O, hlAK EuAS e. 

^ ^ jA6ca>HA EOAa . .XI,. B., 1 AIL, 473 

, ■ . . 28. Gomtiiny— 3fo/umt ©/ 

■ I . ifodra* — Honey l»nt for, reeoveraile . — Gambling 

• • - not being prehibited by law in the mofuMil of the 

proatitutea, and therefore to further an immoral Madias Presidency, money lent for auch gambling 
rninvapi which conld not be aeparated from the legal ia rccoTtiable by auit. Subbasata r. Dbtansba 

. p. X. B., 7 jiad., 301 

• , ■ ■ (i) AOfmsx Prouo Power. 

■ 1 1 SO. - — - Coniract ogatnst policy 

, •'< of the letolwA Act.— la a suit for money due 

, r* 'njnTTiiwirv notfa, — two of them executed by 


therefore went too far in concluding that the amgiiig • 

was necessarily intended, to the knowledge of the ■ . 

plaintiff, to increase the attractaicncss of the uanc,wiuvy.. 
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COITTaACT ACT (IX OF 1872)-eo«f;«Mc/. 
ILLEGAL COKTKACTS— 

M the ff/asidtKitLn ft.x the iii.iHag of that jiote 
by T WAS the defea Jam’s .-.rithdrawing his opp'a* 
ti.Ti J 3 the Lis'Ivcat Conrij that that 3rran;;ciuait 
was hronght aMat- by plaiatiSE to secure to liiniself 
sad defendant au ucJae share of the iusolvent’a prc- 
p^riy, aud was au arraageiaeaE centraiy i/i the p'Jicy 
01 the Las'l'rent Act, sad therefcre rdd, Aoas 
Cha>-i> r. VinasiaiiATiac Cjimrri 

[3Ara<L.172 

Prohihitia^ dueTiar^e of 

atlaAiTij uTider dtcree of Coarf. — A 
Lty fcr certaha indauientrdebiors, tvhtse i 


3L 


oiliyaiton 

hecase surety zct certaia Indgutetii-aessors, 
prspcrt^- had beta attached ia caecutisu of a decree, 
bat Tiha had agreed trith the decree-holder to liqui- 
date the attouci or the decree by j'carly instalmeuts. 
An agreeateus b'.twcea A aad tiie jadgtueut-debtcrs 
coiitaiaed the follawiiig ocnditiocs i “ If aay of the 
lustaiuitats he patd by the said A, the obligors shall 
act be at liberty to liquidate the reuiaining instal- 
laeuts either frouj their erwn funds cr by borxowicg 
tacaey ; bat that A shall eentiuae to pay the iastal- 
laeais as they fall due, and shall hold pcssession cf 
the estate.” The jndgmeat-dsbtorB afterwards satis- 
did the decree ia fell Held in a suit against them 
by A that the above condition was void as contrary 
• to public policy, as it prohibited the di chargo of an 
chJigatioa which, by dsiree of Court, tbe judgment- 
debtors -.vere crderal to oar. Laii Slnt.'KS r. Prsc- 
DCT Dooazr - . 1 2L W., 137 : Ed. 1873, 220 


■ 32. Ayreemeni io ofpeiale as 

jpaiil — JUeyal eottfrast as opposed io puhlic po^ 
licp — Act XT oflBid. — An agreement betu-cen two 
members of a patil family that they are to rfficiateia 
turns is not illegal as being opposed to public pclicy. 
The Court wiD not, however, compel the actual patil 
to vacate ctSce under such an agreement as long as 
Lis appointment under Act XI of 18*3 is unrevoked. 

Va:^ VAT- VD BA:^ PAZlIi so PAtfD TAIAD llAUI 

PAini ... .6 Bom., A. C., 243 

33. Agreement to resnaneraie 

xaAil proportioiiafely io the amouat recoeertd — 
Pallia policy. — Qutsre— IVbether a special agree- 
ment entered into by the agent of a Hindu iridotr act- 
ing ca behalf of a miner, under which the valul in 
an” appeal he was conducting for her was to receive 
for his services a stated fee, and in case of success a 
further reward proportional to the amount recovered, 
was one which the Court would enforce. Bao Sabzs 
T. \. ilAKDAIS C. EaAIAIJABAI SAHSB XrSISAirAB 

. [TO Bom-, 23 

See per MfZzTS.crsi, C.J., TS Vxsavak Baghu- 
tfATH r. Gb 2A3 lamiAir PmrrsstTiA Eaiowat Coir- : 

... . 7 Bom-, O.C., 118 j 

JJsilatcftil consideraiiott j 

— Hlepal conlraci . — ^The defendant, with the ei- 
jjressed inteatica of benefiting the jud;^ent-debtcr, | 
and of thwarting the judgment-creditor against 
whom he had a grudge and for whom he entertained 
ill-feeling, entered into a contract with a pltader cf 
the Court in which the decree had been obta^ei to 
pay him R50 if he could get the case, which was 
decreed, dismissed, struck off, or anyhow rejected 


PAKX 

■ 34-- 


i COITTEACT ACT (IX OF 1872)~cont;nMd, 

ILLEGAL COXTKACTS — continued. 

from the file of the Court. Peld that the contract 
was one against public policy, and could not be 
cniorced. IlAsrAinJAs Basabjeb c. HAEoiA&SHAirA 
£1 B. 2L E., S. IT., 10 ; 10 W. E., 140 

- Contract of partnership 
tcith orerseer tn Puhlic Works Department— 
Fraud.— Vfheie au overseer in the Public IVorks 
Department, who ia prohibited by the rules of his 
office from entering into any trade or contracts with • 
that Department, enters into an agreement of part- 
uership for carrying on business under- contract with 
the ’Department, such agreement D a fraud upon the 
pablie^ and is therefore one which a Court of Justice 
i ought to treat as an absolute nullity. Shaeoda 
j Peeshad Bor c. Bhoea Xatii Baueejeb 
i lllW.E.,441 

j 33. ATarriage, Contract io in- 

, validate Puhlic policy ^ — Etntfu /aic,— A contract 
' entered into by Hindus living in Assam, by which it 
D agreed tlmt, upon tbe happening of a certain event, 

; a marriage is to become null and void, D contrary to 
i the policy of the Ia-.v, and a suit cannot be maintained 
: upon it, SiTAEAU r. Ajissass Hskbasskb 
i [11 P. L. FA, 129: 20 W, P.,49 

I .,37. ; Contract ly person taith 

I license letting house or shop licens^—Deng. Act 
i II of 1S5S — Contract against puhlic polieg. — The 
’ intention of Bmgal Act II cf 1866 is that the person' 

' who has the license shall “ keep, ” i.e., dwell in, and 
: have the management and control of, the shop or 
' place of entertainment. A contract by which he lets 
1 the shop and the use of the license for a fixed term, 
receiving rent, is contrary to the policy of the law, 
and comes within the rule that a contract which is 
: illegal or is contrary to public policy cannot be en- 
! forced. Jttdooa'ath Shaha c. Xoein CumcDEE 
I Shaha , , . . .21 "W. E., 289 

38. •' PCushand and wife — Di- 

vorce — Promise of marriage. — In' consideration of 
advances of money made by H to V, a ararried , 
woman (both being of the Bunbi caste); in order to 
enable her to obtain a divorce from her husband, P 
pre-mised to marry N as soon as she should obtain a 
divorce. P subsequently sued V to recover the ad- 
vances. Peld that the agreement, having for its 
object the divorce of the defendant from her husband 
and her marriage with the plaintiff, w-as contra 
honos mores, and, therefore, void. Bai Vetei c. 
Xasa Xagab . . L Xi. E., 10 Bom., 152 

- 39. — — Agreement executed in 

consideration of staying criminal proceedings . — 
Plaintifc sued to recover from defendants, his brothers, 
H25,000, with interest, on a deed of assignment 
“ B” granted to him by one JZ ff, dated 30th Octo- 
ber 1570, transferring to plaintiff a promissory note 
“A” for fifiSjOOO, executed by first and second 
defendants to the aforesaid B. O, as one of_ the 
mediators, in conjunction ■jvith one S Gain a_division 
of family property behveen plaintiff and defendants 
and others, agreeing to pay over on demand by the 
30th September 1870 to plaintiff, through the media- 
tors aforesaid, 825,000 in lieu and on account of 
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CONTEACT ACT (IX OI* 1872)-ccui(.«a.i. 

ILLEGAL CONTRACTS— con/mnei. 
fftmily pioporty ia posscssiun o{ dcfenilauta. TEc 
defcudants admitted the executhn by them of tbe 
drcumeut for K25,000, to be paid by tbcm to plun* 
tiC (A', and pleaded tbat \t was givea on oou^cia- 
tiun of the withdrawal of a crimloal presveutiuii 
or if not, that there was no coneideration at all ; and 


Original Suit No. 2 of 18C3, under the decree in 
which the defendants had recuiered 00 and 
odd from the plamtiff. They denied any ^rision of 
family property by mcdiati iH, as also that they 


auoDf other matters, the question of thit alleged 
eoncealmcnt, cr thelt, which the Court found the 
present pl^nt^ to have falsely asserted, there wot 
here, therefore, so ret dubta ot Lr tueerta, sor 
could cither party believe that there u as such. The 
final judgment of a competent Court lu a suit to 
which the plaintiff was a party had determined the 


he rcrencA NoousiTATa GasKsaK r. Knasa 

OacKDaH 7 Had., 200 

S’seFuDisHanx NBisaaEKt. KasauraixT Kun* 
acsNi Kasrr . . . .7 Had., 978 


custome, and which cannot be enforced by aCuil 
Court. An agreement between luembere of different 
bomaies to have gtcial interccucse with each other, 
and to intennorry, is ntt opposed to public policy, 
hut rather in accordance therewith. Rubojuth 
-P atTSE r. Nmo PaEanaMOK . 23 "W. H., 617 
4L - - — Tra»iaeiion defe ating 

Gotem-n»«»f r<ght of eieheal - Coniract Aei, t 65 — 
Specifo Relit/ Act$ r. 35 . — IVhcre the plaintiff smd 
her mother executed in favour of the difcudanta 
document which purported to divest the plaintiff 
and her mother of the entire property of the iltjin 
of which they werethe sAe pr pnetori, and tovest 
it In the defendant in consideration of his proinis* 
ing to marry and rali>e up heirs to the illom, and to 


CONTBACT ACT (IX OP 1872)-eoHf/nKci. 

ILLEGAL CONTRACTS— eonffniieif. 
maintain the pUiutiS and her mother till death,— 


log of the pToperty, as being the last owners and 
competent to diip se of it abs Jiitriy Tauasa 
SuesBt biiiTUBi AsnaBJaEOVf e IdauAxaT Vasu- 
BBTAK NaaiBUDBiPAS .^I. Tj, S., 3 HbA, 216 

42. ■ Agreement to dit’dt pi o. 

prrfy — JIindu lati>-~Publto poheu.— There is 
nothing in Hindu law which makes illcgsl an agree* 
ment. entered into by cxpectauti, to dtiide a parti* 


StnOH V. P&aTaG Stxos 

IL li. E*, 8 Cal&, 188 : 10 C. L. ZL. 68 
43 ' Cenfmefis eontidtrahon 

o/tnamaga—Fuhlio pohep . — Where a Hindu, con* 
troctiog » seiond marriage, agreed to confer, on the 
party whose sister wss to be his second wife, a 
Udukb which was to be carved out of hii estate, 
and. until it was carved out. to moke a yearly pay- 
ment of a fixed eum,— EVfd that the aaderialEmg 
was for ample consideration, and Was nut opposed to 
public policy. Laixvx Moxbb-Dobbsb e Konor 
MoauKSuios . . . .ESW. R„32 


{«ymcnt ot the R 100 to the father of the intncr as 
against the person engaging to marry the minur. 
Bav Count Sbb t. AmaiTo Sek 

[I li. B.. 10 Calc , 10 S 4 
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-DIGEST OF CASES, 


( 1670 ) 


C023IPEA.0T ,A.C2? (JLX. OE* 2S72) — continued. 

UiLEGAIi COI^TSACTS — continued. 

ilie bond- Held the conaideiation for the bond was 
not nnlawfalj nor was the contract illegal as bang 
one contrary to public policy under s. 23 of the 
Contract Act. TiSTAjcATHi:? n. SiMETiiHiS' 

P. ]U E., 13 Mad,, 83 

Contract for marriage — 

Consideration, Suit for return of— Marriage 
Irohage. — The plaintiff sued to recover the value of 
certain ornaments which he had presented to the 
defendant’s daughter on his agreeing to marry her to 
plaintiff’s brother. The plaintiff alleged that -the 
defenda nt brohe the agreement, and gave his daughter 
m marriage to another person. He, therefore, ashed 
&r the restcration of the ornament, but the defen- 
dant refused to return them : hence the present suit. 
Seld that the suit was maintainable, there being 
nothing in the plaintiff’s claim which was either 
against mcfrality or pnblic policy. Eaubhat c. 
TTsELtiXA . , . I. D. K,, 18 Bom., 673 

47. - nieaal ag ree neat — i 

Agreement against public policg — Guardian and 
icard — Agreement for marriage hg a guardian to 
gize a jcard in marriage on payment of a sum 
of money. — The plaintiff stated as her canse of 
action tjat a young girl had been left in her charge 
pad .had .beeu mamtained by her for a number of 
years} thatin Jannstry ISbS, arrangements had been 
made with a Bhatia to get tHs girl married, and that 
she (the plaintifQ was to receive fi2,500 on the 
marriage } that the defendant had also agreed to pay 
her (tie plainti^ H2,G00 if she would give the girl 
to him ia marriage } and that, before tte marriage 
ceremony could be performed, the defendant 
induced the girl to quit the plaintiff’s house &r 
immoral purposes. She claimed 23,500 as damages. 
Seld that the alleged agreement on which the 
suit was brought was i mmc ial and against public 
pdiey, and that the action was not maintaiitahle. 

DIjXASI C. YilLLiHDAB PsAGJI 

[L L. B., 13 Bom., 123 

48. Agreement to procure 

marriage in consideration of a money payment — 
Marriage hroJcaye — Illegal agreement — luhlic 
policy. — The defendant was the eldest of three 
brothers whose mother on hex marriage had been put 
out of the Lovana caste for having married a man 
belonging to a different caste. The defendant was 
anxious that he and his brothers shculd he re- 
admitted to the caste j and in lS6i he entered into an 
agreement with the plaintiff, who was at that time 
one of the setias of the caste, whereby the latter 
agreed to procure the admissiou of the plainthr and 
his bothers and get them married to girls hclcngiag 
to the caste. In consideration for these services, 
the defendant was to pay the plaintiff the sum of 
23,000, which sum was to become due on the 
marriage of the defendant’s youngest brother to a 
girl of the caste, and to be expended in purchasing 
caste utensils, which were to he kept for the use of 
the caste. The plaintiff alleged that port of this 
money had been already paid to him, and that on the 
marriage of the defendant’s youngest brother in 1850 j 


-CONTBAOT ACT (IX OFyiS12)-conlinued. 

IDIiEGAL COHTBACTS — continued. ■ 

he had deumaded payment of the balance (vis., 
23A49), which the defendant had not paid. He 
now sued to recover this balance. Meld that the 
contract sued on, in so far as it pronusad a money 
payment for the negotiations of a marriage by 
a third party, was immoral and contrary to publio 
poliev. PnAitBEB Batassi r. 'Jagjitah ^S'SBAI 
£I.L.B.,13Bom.,lSl 

I ; Agreement to procure 

I marriage — Marriage hrokage contract — Sinda 
laic. — An agreement' to asrist a Hindu for reward 
in procuring a wife is void as being contrary to 
public policy. VAITHXAS'ATHASt c, GaSGABAZU 

P:l.E., 17Mad., 9 

50. Contract to pay money 

to a father for gizing Tils child in marriage — 
Fuilic policy. — A contract which entitles a father to 
he paid money in consideration of giving bis son 
or daughter in marriage is against pnblic policy, and 
cannot he enforced in a Court of law. Dhoudas 
I sHTAB r. Foicmum Chhagas 

(I. Ij. E,, 22 Bom., 658 

51. Assignment of chose in 

action. Validity of — Void contract — Transfer of 
morigaye'houd for zaluable consideration. — An 
assignment of a mortgage-bond for a valuable con- . 
sideration is not void under s. 23 of the Indian Con- 
tract Act {IX of 1873) as being opposed to public 
policy. KETAn Vassiaii t. Fakxea Jitas 

p.L.E„13Bom.,42 


52, 


Agreement opposed to 


public policy. — For the purpose of meeting the 
expenses of a suit for possession of immoveable pro- 
perty, the plaintiff, who was in straitened circum- 
stances, agreed with the defendant that the latter, in 
conrideration of paying such expanses fixim the 
Court of first instance up to the High Court, 
should have half the prop^y and half the mesne 
profits, with all his costs, ia the event of snccess. 
The suit was hronght, and was conducted by the 
plaintiff and the defendant jointly, and was decreed 
by the High Cotyft on appeal, and the defendant 
obtained pcssession of the property. The 

plaintiff sued to recover possessioa of the half on the 
ground that the agreement waa illegal and void. 
It appc-aied that the amount actually spent by the 
defendant ia the former litigation was 2363, and 
that, if that suit had failed, he would have lost 
about 2600. It was found that the valoh of the 
half share of the property was about 21,000. Seld 
that the agreement was unfair, unreasonable, extor- 
tionate, and contrary to public policy within the 
meaning of s. 23 of the Contract Act (IX of 1872), 
and thai the plaintiff was entitled to recover pcs«s* 
sica or the land ia suit on payment of (compensation 
for the advances made by the defendant ia the former 
litigation, with interest at 12 per cent, per annum. 
Chunni Kuar v. Jtup Singh, I. L. J2., 11 All., 57, 
and Loie Jndar Singh v. Tap Singh, I. L. T-, 11 
All., 113, referred to. HuSACf Babhsu r. 

HesAm . . . X 3b. E., 11 AU., 128 
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DUiUST OF CiSCi, 


( 1C?8 } 


CONTHAOT ACT (IX OP 

ILLEGAL CONTBACrS— canJiM^rf. 


DOt obtalool 1 liccoM under that Act. U T«td »di 1 
cannot bd rcoorered on. Dourro CnVBX Xaus n 
Woovi Cursx Su . L Ii. R,, IB Calc^ 430 


CONTBACT ACT (IX OP 1872>— 
ILLEGAL CONTRACTS— cofli.nwd. 
of 11250. The property had proviouaJy beJoDgod to 
the father, amco deceased, of the first defendant’s 
wife and her suter. defendant Ko. 2. Shortly after 
thn father’s death, a suit for maintenuco uas 
hroaght by his sister-in-law against his uidow and 
two daushters, in u hich the then defendants alleged 


t»i« 1(iv» of I'llls on certain 



the }>enalsiim of the Collector and sued to recoTcr a 
rertAln amount wlueh the defendants promised to 

‘ • I »p « # * ’ 


lliA l.iealU . v| ^ Swm *« . •... , « •* 

it was forbidden under a pccuolary penalty by eon* 
ditioaf la (ho lose to too plaiatilf. Tlio penal 
Gooaoquenccs of the breach were limited to lh« 
speci&o penally, and did not maho tho coiiiract toiA 
IHuEasniiK e. HauLan ICasrorKinir filinwani 

[L li. B., 34 Rom., 632 

55, I J/or/yoyo— Pro-os<*p/io» 

— CoreMaf (oyi'rs morfyajet r^ghl of pri'tiafliom. 
—An agrccacnt by the mortgagor to gWe the 
tnortgagee a preference of prc'cmplion in case of 
sale U not eontrary to public poUey, and may be 
enforced against a purchaser with noUce of the 
corenant. Uasu Pare v. JaUDStruni Gazi 

[3 O. W. N., 675 
60. ' ' Conlracl rrfofisy to 


ftaiuVaaa AiisawA.. . a.. -h, I. -1 > 

58. ~ ' Sit(i OH elrar txtcvied 

by priest of ll\ndn tdol— Cossiifemtto* — Sight to 
tuecetd to office of pneil.—Xn a suit on an tkrar 
executed by tho priest of an idol for recovery of 
arrean of maintenance and for a declaration that the 
money Joe uai reahsablo from ilie eurplus of tho 
charao (offerings to tho idol), and recoverable from 
tbo «l«fcndaut’t sueeessors lu offiee.— ifeii there 
hartng been at tho date of (he ckiar s loitd Jide 
disputo ae to the right to sncceod to (he cfiieo of 
pneet. thcro nas consldrratba for the contract, 
and tlie contract in the circumstances of the pre- 


math Jfoy Chottihry v, ATuiien i^erslaif 
7 IT’, Bn 260, Dergo Sibx v CAeaebaf Baot, 
I. In St i Ml; 84, ffarottmmo Thatha .feiorya 
r.AnaiUha Sbatla, 1. Z. B,, 4 Had,, S9, ATupps 
s7“«'H('tfv Pivosami (7wriiAaf. / L, S,G Afo^., 


(e) CouroesniKa CsuotraL Oftesces. 

50. ' Corttract cowpoauiiiay an 

attaiUi‘ — A contract oompounding an assault is not 
iliegal. and may bo sued opoa. The fact of two of 
the defendants being hrahomedans docs not affect the 
principle of this decision. blornooBaKaTii Dsr v. 
GoFiARoz . . 6 W. B., 5. G. C. Be£, 16 


putwarif.^ Shuu Lli t>. CirtUEi tii “ 

[I. li. B., 23 All . 320 


andwiUnoi bo enforced. The consideration to sn^ 
port the promue in sneh a contract is a > icioni con* 
uderatjon* JLeir r. Xeemsn. 6 Q, B., SOS S. C. 
oa appeal, 9 Q. B., 371, observed upon. Kiiniav 
Ctam t. CoosatB Sen . . 2md., 1S7 

01. ^ ExeeiUion of deed ofcel* 

tft coMidrrtffion of abrfainiay from crimme' 



( 1679 ) DIGEST 

CONTRACT ACT (IX OF lB72)-eonti,med. 

illegal CONTRACTS~co»it»Hec?. , 
proceedings. — ^IVhere ilie defendant agreed. to execute 
a Kobaia of certain lands in favour of plaintiff in 
consideration of the lattei'’8 abstaining from taking 
criminal proceedings against the former with respect 
to an offence which is compoundable, — JTeld that 
the contract could not be regarded as forbidden by 
law or as against public policy, and that it might 
he enforced. Aioe Khan v. .Ajuie Jan 

[3 C. W. N., 6 

— — Consideration in part 

illegal — Stijling a prosecution. — The plaintiff, 
claiming to be entitled together with two of the 
defendants to the office of arcliaka of a temple, sued 
in 1889 for a declaration of his title, and for a decla- 
ration that an agi'eemcnt entered into by them in 
1886 with the other defendants was void as haidng 
been executed under coercion, and because part of the 
consideration was the withdrawal of a pending criminal 
charge of trespass and theft against them. These 
averments were proved. Meld that the agreement 
was void, although the withdrawal of the criminal 
proceedings formed part only of the consideration for 
it. SEIEANaACHAEIAE «. BAMASAin AtyAN&AS 

[I. L. B., 18 Mad., 189 

63, Agreement to abstain 

from prosecuting for giving false evidence. — A Court 
cannot take cognizance of a bargain to abstain from 
the prosecution of a person who has committed such 
an offence as that of wilfully giving false evidence. 
Queen v. Baleishen 

[3 N. W., 166 : Agra, F. B„ Ed, 1874, 252 

64, Compounding charge of 

fraudulent abstraction of documents — Mnglish 
Common Law rule. — The plaintiff, a resident of 
Pondicherry, held a bond from oue'of the defendants 
(the second) for a certain sum of money. This 
bond the plaintiff charged the said defendant before 
the Prench legal authorities with having fraudulently 
abstracted from his house in Pondicherry, and he 
obtained the arrest and extradition from the British 
territory of the second defendant, as also of his 
brother, the first defendant. The latter on his way 
to Pondicherry met the plaintiff, and a ■ settlement of 
accounts took place. The fifth, sixth, seventh, and 
eighth defendants made themselves liable by execut- 
ing the bond sued on for the sum found due to the 
plaintiff, and took indemnity bonds to themselves 
from the first defendant, the consideration being the 
agreement of the plaintiff to discontinue further 
proceedings in the criminal charge. The Court at 
Pondicherry sanctioned the agreement as a com- 
promise by civil redress, and suspended further pro- 
ceedings in accordance with the law in force in tho 
settlement. Meld that the contract was enforcpble, 
the facts of the case not showing the compromise^ to 
be in its nature prejudicial as being in contravention 
of public policy under the Government, of British 
India, or injurious to the good order and interests of 
society in regard to the administration of public justice. 
The English Commjjn Law rule, that contracts 
for the compounding or suppression of criminal charges 
for offences of a public nature are illegal and void 
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CONTRACT ACT (IX OF 1872)-coaf,«,« j, 
ILLEGAL COLTRAtTS — continued. ■ 

has no application to a contract for compounding the 
prosecution of criminal proceedings for an offence 
against the municipal law of a forcign.countrv. The 
rule of international law, that the law of -the place of 
a conti-act governs its validity, is subject to the quali-, 
fleation that every State may refus^ to" enforce, a 
contract when it is for the frauduleut'.e'vasion of its 
law, or is injurious to its public .ins.Gtutions or 
interests. Subbava Pixiai ii. SraBAVA jUuoam ’ 

:;;:[4Mad.,14 

BS. Compounding- charge of 

wrongful restraint — Offence legallg compoundablc' 
-rrSuit to .recover consideration.— W.here A was 
criminally prosecuted by B for wrongful restraint, 
■and he came to terms with B to pay him for the with- 
drawal of the complaint, or to deposit,money or pro- 
perty with C to be paid over to B on the disposal of 
the case according to B*b petition , of withdrawal, 
and the Magistrate, instead of allowing the with- 
drawt. of the charge, punished A criminally, — Meld 
that d could- sue for tho recovery" of I the money or 
properly, as the charge was not one put of uhich it 
would have been illegal for A to withdraw, with the 
consent of the Magistrate, the offence charged consist- 
ing of an act for. which B might/have sued for 
damagi's in the Civil Court. Mathooea Xath 
BHOO iiiE V. Kenabam KuEitoEAB i ;7 W. B., 33 

68. : Transfer of property as 

compensation for criminal charge~Xllegal pres- 
sure. — Certain parties convicted of a criminal offenc.e, 
in order to avoid apprehension, entered into a com- 
promise with complainant, who agreed to accept ^a 
sum of ra('ney as costs and as compensation for 
the disgrace he had suffered. They 'accordingly 
transferred to him some property in ' lieu of cash. 
Meld that the transfer was not made' under illegal 
pressure, and they , could not sue to set it aside. 
Though the offence was one in which a compromise 
could not legally be admitted, the error of the Magis- ■ 
trate in admitting it, the parties acting in good faith, 
ought not to affect the position of the parties. Kra- 
BBE Buksh r. Hinqon . . 8 W. B., 412 

•67. Contract based on condo- 

nation of criminal offence — Onus of '• proof. —In- a. 
suit to enforce a contract, should the defendant plead 
that tho contract was based upon the condonation of 
a criminal complaint against the plaintiff, which 
might have been of a nature not condonable by law, 
and that tho contract vas therefore void, it would be 
for him to show what was the nature of the cffence 
complained of. Kukaxa Nath Sein v. Behabeb 
KantRov . . . . ll‘W.E.,314 

68. Money paid to condone 

offence — Causing death accidentally. — 'Where, to 
suppress a criminal prcsecution fer having accident- 
ally caused tho death of his' wife, plaintiff voluntarily 
paid money to defendant, knowing the defendant to 
be the nearest relative of the deceased who eoiild take 
a part in the prosecution, the contract was licid to be 
void, as against morality and public policy, aiid- 
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CONTEACT ACT (IX OP J87a)-con««,«r. 

ILLEGAL CONTRACTS— con/maei. 
pUmiiC WEIS not entitled tn sue for the taoney eo 
ualA Jsxoa Mauato v. Uokvbau Uahato 

[17-W.E..84 

CO. - — to Vitidra» 

ciart/e 0 / ireacA of eriinina^ irMSi — V*lwf*l 

agreement— yotd eoniideratioit — PutJic pol»fi/.~ 

The plaintiS sued the defendant fm posacsaion of 


the unlawful agreement, and gave the plMuliff a 
decree, ffeld that the decree was correct, at there 
was no evidence to show cither that the plaiotiff 
Anew of the agreement to suppress the criminal pro- 
secution or that any money had been pud in pur- 
suance of such ncdawfnl agreement, RaisnisTO 
MOITBO 0. EOVUSH CnrtHDSB BSOTTiCHaiUBB 

|;i.L.I{.,3 0alc..24 


cate. He must nut, howerer, by stiAmg a pr sccu- 
ti'in obtain a guarantee from third paritet. 
Kbssow^x TrxazDAS v, UvaiirAS iftrui 

CL L. B.. 11 Som., 669 


(d) iTLsaai. Cbbibs. 

7L — C/i* not aulhamed.— 

Sens/. Bej. VII of 1823, t. 9, el. J . — A claim fwr » 
cess or culUction nut aron cd and sanctioned at the 
time of settlement nor talcen iuto account in fixing 
the Gorernment jumma is illegal under cL ], 
I 9, Reg VII of 1822, and conseqnently inadmis- 
sible UcsBuni Au e. Seexa Rau 1 Agra, 333 
73. - ' ■ - ■ ■■ Cest not aulhonted— 

Seng Beg. VII of 1832, t.9, el. 1 —Seld that a 
suit substantially brought to prove a right to collect 
cessts nit authonied uuder the provisions of r1. 1, 
s. 9, Reg. VII if 1822, being Lr an Illegal object, 
was nut maintainable. Khtsat AU r. MAnovEV 

YAiiESH Khas . . . .2 Agra, 207 


COXTBACT ACT (IX OF 1872)— co»/ib«c<L 

ILLEGAL C0NTRA(.T8 — concltidtd. 

73. — ■ Contract reZottny fa 

■ . i the collcc- 

• . cundar of an 

■■1 A5I GBOSE 

£3 B. L. B., A, C., 44 ; 11 W. B., 395 


the cutimdecatson fur the lease. Masoued I'axez 
C noWSUBT V. Jamoo Ga2EB 

[L LB., 8 Calc., 730 


be treated at an illegal cess, fur the Uw favours suclt 
arrangements and provides for their being enforced. 
fiBBaJOVttOB 3 UTB COUPAliX «. SOBAUSBS ASOOHD 
[25 w. B, 252 

But «(« Ob)ooic Baboo «. Amiks Sikoii 

£10 W. R., 257 


C7'W-.K.,463 

77 ■ .. •• I. foZffrti«ie Zitf 


under Act X of 1859, s Zt. Nobik CnuinisB Rot 
e. Gooba Oosijro SoBUaiX . 14 W. R., 447 


SutOB r. Dbso BoicpHir Saba .0 C. L R., 273 


8. S3. GosTABi Sbbi Prrnpsa Oiausi Mababaz 
t. Robb . . . l,Xi. B., 8Bom., 393 
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CONTEACT ACT (IX OF 1872)~coi>iinued. 

s. 24. 

/See Beng-ai. Tenancy Act, 3. 29. 

[I. L. E., 24 Gale., 80S 

See Hindu Law— Contbact— Husband 
AND Wipe . .4 0. W. U"., 488 

See SONTHAD Pkbgunnas Settlement 
Eegulation, s. 6. 

[I. L. E., 20 Calc,, 238 

■ s. 25. 

See Cases undeb Contbaot Act, s. 23 — 
IIiLegaii Contbacts — GbNEBAUiY. 

See Limitation Act,- 1877, s. 19 (1871, 
s. 20) — Acknowledgment oe Debts. 

[XiIj. E., 1 Bom., 590 
I. L. E., 2 Bom., 230 
I. L. E., 6 Bom., 683 
I. li. E., 8!Bom., 405 
I. L. E, 11 Bom., 680 
X. Xj. E., 23 IVCad., 04 

See PowBB OE Atxobnet. 

[11 C. I,. E., 581 

See Stamp Act, 1879, sou. I, cl, i. 

[I. Xj, E., 8 Bom,, 194 

See Vendoe and'Puecnasbb-Considbb- 
ation . . I, Ii. E., 22 Bom,, 176 

1, — Consideration — Void agree- 

weni.— While certain hundie were running, the accep- 
•tor gave. the holder, the drawer having become bank- 
rupt, a mortgage of certain immoveable property as 
sewrity for the payment of the hundis in the event of 
their dishonour when they became due. Held, in a 
suit on the mortgage-deed, the hundis having been 
dishonoured, that there was ho consideration, 'within 
the meaning of that term in. Act IX of 1872 for the 
agreement of mortgage, and the same was void under 
s. 25 of that Act, Manna Lal o. Bank oe Bengal 

[X, Xj, E,, 1 All., 309 

2. — Consideration — VaJcil and 

client — Promise of additional sum in case^ of 
success in suit . — An agreement executed by a client 
to his vakil after the latter had accepted a vakalut- 
nama to act for the former in a certain suit, whereby 
the client bound himself to pay to the vakil, in the 
event of his conducting the suit to a successful tcr- 
minationj a certain sum in addition to the vakiPs full 
fees held nudum pactum, and a suit founded upon 
it dismissed as unsustainable. Bamohandea Chin- 
TAMAN V. Kalu Bajuta , I. Xj, E,, 2 Bom,, 362 

Huthoo Lall o, Budbee Pebshad 

[3 Agra, 286 

Pullee V . Eishoon Kooee , . 3 N. "W., 25 

• 3 ^ - Consideration — Inam cIh- 

thi—Vakalutnama — Act I of ISM, s. 7 -Nu- 
dum pactum.—Nhero the acceptance of a vakalut- 
nama by a pleader and the execution of an inam 
chithi (agreement) by his client, intended as a remu- 
neration for the professional services of tho pleader, 
were coutemporanerus, and the vakalutnama was not 
filed by the pleader until after the execution of the 


.COH-TEACT ACT^CIX OF 1872)-conti»ued. 

inam chithi, — Held that the acceptance of the vaka- 
lutnama and the execution of the inam chithi consti- 
tuted ono transaction, and that the agreement was 
not illegal under Act I of 1846, s. 7, SmTAEASr 
Habiu.Abjun . . LIi.E, 6Bom., 258 

A -5 — Consideration — Void agree- 

ment-immoral . consideration — Past cohabitai 
tion.^ — Past cohabitation would not be an immoral 
consideration, if consideration it can, properly bo 
called, for a promise to , pay a woman an allowance. 
Such a promise, however, is to be regarded as an un- 
dertaking- by. the promisor to compensate the promisee 
for past services voluntarily rendered to him, for 
which no consideration, as defined in the Contract 
Act, would be. necessary. Dhieaj Kuab v. Bik- 
EAMAJIT, Singh . . . I. Ii. E, 3 AH., 787 

■: 5. Consideration — Post-nup- 

tial contracts — Contract, partly legal and. partly 
illegal, — The defendant,- a Mahome&n husband, exe- 
cuted a kabinnama in favour of his wife, by which 
he agreed, among other things, that he would, main- 
tain her and, make over to her whatever money ho 
should earn ; that ho would never exercise any vio- 
lence upon her; that he would not take her away 
frem homo ; that it should not be within his power to 
marry or make any nika without her permission j that 
he would do nothing without her permission, aud, if 
he did, she should be at liberty to divorce him, and 
realize from him the amount of dinmohur fi rthwith, 
and the nika would then be null and void. Tho 
plaintiff sued her husband upon this document, which 
was registered, to recover 6om him all his earnings 
amounting to R565, after deducting B,54, which 
she admitted having received from him. The lower 
Appellate Court held, reversing tho decision of the 
Munsif, that tho agreement had been made subse- 
quently to the marriage, aud was, though registered, 
void for want of consideration. Held on appeal that 
the agreement, being registered, came within s. 25 
of the Central t Act, and was not void on tho ground 
th.at there was no consideration. Although some 
parts of tho agreement might be illegal as being con- 
trary to public policy, and therefore void, yet those 
which were legal could bo enforced. (See Havlat 
Singh v. Pandu,I, L, S., 9 Bom., 17.) The Court 
treated the suit as one to enforce that part only of the 
contract which was legal, and considered the plaintiff 
entitled to recover a fair sum for her maintenance, 
PooNOO Bibee r. Pvez Buksh 

[15 B, Ii, E, Ap,, 6 : 23 W, E., 63 

6, ; Consideration— Agreement 

to postpone .execution proceedings — Suit on agree- 
ment when execution is barred. — In execution of a 
decree, dated the 28th May 1343, under which cer- 
tain persons were jointly liable, tho 10th Pebniary 
1881 was fixed for tho sale of tho debtors’ property, 
which was then under attachment, but on tluat day all 
the debtors except one, JT, arranged witli tho decree- 
holders that the money should bo paid by tlicni in 
Bysack folk wing, i.e., by the 12th May 1881; that 
in the nic;intimo the oxccutinu proceedings sh uhl bo 
struck off, the attachment still subsisting; and that, if 
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had bcm takca ont, baainj! their suit opnn the 


[13 C. L. R., 176 


takesj iti execution of the decree. B*ld that, euch 


and allowing the decree-holder t« pnceed agaiott the 
property tranifeired hy it. The Uw relating to 
volantary alienutumi cspluned. Naais Husiin e. 
UiTA Thasis . . I. X. R., 2 All., 881 


tlon for the agreement wittun the meaning of i. 2 (<f) 
of Act of 1872, and the agreement did not fall 
wittdn cl. (2), a. 25 of that Act, and wu void 
for want of consideration Dxtsqa Fbabas i>. 
Baiheo .... L L. B.. 3 AIL, 221 
0. ' ProBiiee io “pay — Pa?o»cisa 

acccunU—Accovnt ttiitd, — The Gnjerati worw 


COI^ACT ACT (IX OP 1872)-coH//8„ftf. 
“^1 dera,” which are of common nae in balancing 
im^rt no more than the Engllah words 
toiwedac, fromwhichanunwntten cohtractmav 
be infmeA but which do not of themselves amount 
to a piciBiM to pay wUhin the sense of Act IX of 
ihsAe. 25. cl. 3. ItASODODAS Nathpbbai e 
JErenaBB KhtrsAhCHixD 

[I. I,. R., a Bom., 405 


rwiiai of an original promise or a« evidence of a 
new contract If it is to be used as evidence of a 
new coa^t furnishing a basU for a new cause of 
action, it must contain a promise in writing duly 
signed aa required by the Contract Act IX of 1872 
a. -5. cl. 3, a bare statement of an account not being 
such a promise. HaicJi e, DniauA 

[I. X. B., 6 Bom., 683 

« JiSentdebt 

>• a debt within the contemplation of s. 25, d. 8 of 
the Contract Act IX of 1872. Sotieatsatv QoTiin) 
NiBiTiK . . . I. X.E,,l4Bom.,880 

13. 


. — ^ , 7 fo pay a deii 

Oarrerf tyi'fli'tofioa— Jhrfym«»/-de5f.— The htlUer 


ohjection to tho decree-holder's demand • in fntlire ha 



( 1CS7 ) 


DIGEST OP CASES, 


( 1688 ) 


COTITHACT ACT {XX OF lS73)-cc„/i,wed, 

of B, 25 (S) of Act IX of 1872 iitcliidcB a “judg- 
ment-debt/* and sueb petition «'ns a promise to 
pay a debt barred by limitation withiu the meaning t-f 
that law, and a suit fomidcd on sucU petition to 
recover tlio balance of the money duo under the 
decree was maintainable. BiiJ.i:eos v. Uhcovi:- 
KANXED Seuvicb ll.\5K . X L. E., 3 AH., 781 

13* I’romi'sa to pay iarred 

dell! — Document coutatniny requiiiles of s, 2a. — A 
diicumeut suilicieiitly complies ^yith s, 25 of tlia 
Contract Act when it is signed by the person to bo 
charged.^ and refers to the' debt in such a way as to 
identify it, and contains a promise to pay wildly or 
in part tlio debt refewed to therein, or e-xpresses an 
iuteutiou to pay whicb can bo construed to be’ a 
“promise.” To create a “pri.iniao” within the 
meaning of the section, it is not ncccEs.ary tliat there 
should be an acccirtcd proposal reduced to writing, a 
written proposal, accepted before action, becoming by 
the definition clauso a promiso when accepted. The 
words of! the section show tliat it is the debt, and n< t 
a sum of money in consideration of the barred debt 
that tho promisor should refer to. In defence to a 
suit for rent, a tenant pleaded that a portion of the 
claim was barred by limitation. Plaintiff relied on 
a letter which bad been signed by defendant, after 
tho disputed portion had become barred, and in which 
the dofcuthint, after referring to the periods in 
respect of which tho arrears of rout were due, said, 
“I shall send by tho cud of Vysakha month.” 
JUTa/d that tho dccument contained the ingredients 
required by s. 25, cl. (3), of tho Contract Act, 
and that tho claim was not barred by limitatbm. 
APPA EaO f. SUfii'APEAKASA Bao 

CL L. E., 23 Alad., 04 


14. 


AciHawlecfymeut of iar- 


red deit—Kistbundx, Suit on — Limitation Act, 
XIV of 1S39, s- 4.— A obtained a decree iu 1858 
agaiust A, but ^d not apply for execution till 18C-1, 
when B, although, objcctiug that tho decree was 
barred, presented to the Court, \uider arraiigcmeut 
with A, a petition acknowledging a certain sum to 
be due, and executed a kistbundi agreeing to pay the 
debt by monthly instalments. B paid several instal- 
ments, but did not do so on one occasion, until execu- 
tion was taken out against her. On her death shortly 
afterwards, cxccutiou was taken out against her re- 
presentatives. The representatives objected that the 
decree was barred, and that, the kistbundi could not 
bo substituted for the decree. The objection was, on 
appeal to the High Court, allowed. A then brought 
a suit on the kistbundi. Seld that, at the time the 
kistbundi was entered into, the decree was, under the 
limitation law then in force, capable of being executed, 
and that there was, therefore, valid consideration for 
the kistbundi, Eeid, also, that evm had there been 
no valid consideration for tho kistbundi, yet the 
principle laid doivn in s. 25, cl. 8, of Act JX 
of 1872, and which prevailed before the passing of 
that Act, would hare saved the kistbundi ftom 
hccowltig void for want of consideration, Heeea 
LaJOJ, McOKHOPADItVA C. DUVSVVV SlNGH 

ri. Ii. E., 4 Calc., 500 
3C.L,B., 554 


CONTEACT ACT (IX OF 1872)-con(inued. 

^3, — — — Power of Collector, as 

Agent to Court of Wards — jprowue to gag a 6*we- 
harred dM-- Madras Eegulaiion V of 1894, 
A- J-l , — A Collector has no authority to bind, a ward of . 
tho Court of IViirds by a promiso under the Contract 
Act, a. 25, cl. 3, to pay a debt which is barred by 
limitation. Suiii'ANAnAyAXA o. 27 A B E n d n a 
Tjuateae . . . LL.E.,19Ma(i.,265 


10 . 


Senunciation by iz co-par- 


cener oj Itis riyhts by reyUtered document — Suit for 
partition . — The plaintiff, a member of an undivided 
Hindu family, having by a registered dccument re- 
nounced alt right to the family property in favour of 
tho remaining co-parccncrs, who were to manage the 
estate in future, pay all debts, and inaiMtaiu the . 
plaintiff iu the faniily, sued to recover his share of 
the family propci-ty. Meld that the plaintiff was 
still a cc-parcener, and was not istopped by the docu- 
ment from bringing tho suit. APPA Piznir f. 
Kanga Piieai . . . X It E., 0 Mad,, 71 


17. 


Bond — Coercion — Consi- 


deration. — A person, while under arrest in execution 
of a decree which had been made agaiust him by. a 
Court liaving no jurisdiction to make it, gave the 
holder of such decree a bond for tho amount of such 
decree plus a small sum paid for him frr tho slamp- 
iiig and preparation of such bond, in order that ho 
might be released from bucIi arrest. Held that such 
bond was given under duress, and that it was exe- 
cuted without CMsid'.'ratien, the small sum paid by 
the holder of such decree for preparing and stamphig 
the bond m t being in any legitimate sense of the 
plirase “ consideration ” for such bond, and therefore 
such bond waB void. Bakpa Am u. Baesbat Sesgh 

[LI..B.,4A11.,352 


18. 


~ ands. id — Voidable cow 


tract — Misrepresentation — Suit to recover money 
advanced under contract.— J hn\iug represented to 
G that there were good roads; metalled to within six 
or seven miles of the place where he wanted C to 
forward a certain engiuaand boiler, and a fair kucha 
road the remainder, C, reljing on his statement, 
agreed to forward the same to the place of destination 
for a certain sum, part of which C received on 
different occasions, and duly forwarded to the place 
the engine, but, on passage across an iron suspen- 
sion bridge on the road being refused to the boiler by 
the officer in charge of the bridge on acccurit of its 
weight, C threw up the contract. J, having con- 
veyed the boiler acress the nala spanned by the 
bridge and finally to , the place of destination, sued 
, to. recover from C the ' money expended by him in so 
doing, alleging breach of contract. , It was held that 
the suit was rightly dismissed ou the ground that the 
agreement was voidable by C under the provisions 
of 8.19 of Act IX of 1872, It was also held , 
that tho plaintiff could not recover in the suit any 
portion of the moneys advanced to 
JOHNSOX n. Cbowb . 6 N. w^,, 350 
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Mm® service, aod the J>roinj8''f*un<lcrtak'’« to oran* 
I'eniiate lum for it, are coveiei by «. S5 of tbs Coo- 
tract Act (IX of 1373) ; tu tbem tho prctnuo dota 
uit nerd a oinaidcratiou to lupport it. Si:>dbaSbBI 
Oj.HFAISI2(QJI UlUAISlNGJt «. ABOJkTtAtl 

CD L. ID, 20 Bom. 1 76S 


CONTRACT ACT (IX OF 1872)-con«««»<?. 
pswenzerttoandfro on the road from Ootacanmnd 
wm Metapdrnun ii not a contract in general re- 
stiMt of bade, and therefore is one which Ithe law 
trulenfiircc. AtrciiTBBLOirr c. BiUi .4 Mad., 77 


~ Vontract »» retfratni of 

frooe.— In a eult for (er-called) dnmagei, on tho 
groana that defendantj, after executing an agree- 
nxeut hy which they elipulateJ to sell fish every day 
In plaintiff’a bazar, and to pay a fee per diem, and 


20. • - ComiJeradea for agrt«- 

•neat — J^reemtnt to put tttaft under manapenunt 
of Covift of IFord *. — Jljy and two hruther*. 
Constituted a joint Uiudu family owning consider- 
able landed property. Si D having incurred heavy 
personal debts, the two brotberi in 1379 united !a 
applying to have their property taken over by the 
Court of Wards. This was dune; and, on the 17th 
of June 1389, wlule such property was still under 
the management of the Court of Wuds, the two 
brothers entered into an agreement whereby S D 
remained as manager of the property with an aitow- 
ance of Rl2,000 per annum for his support, but 
ceded to his^ heuther absolutely and uacon^tianaUj 
all his proprietary inteiMt in the famdy property, 
and all poirrr to make the family property liable in 
any way for the payment of hi* debts. On the Gib 
of nptiiiwT IRfitl the Court of Wards relcssed the 


tnit could be maintained, being an action upon a 
contract. In which thexe was nothing illegal. 
hlADaiTfi CsasmB Eor «. Ditshsb ysLuxES 

[0 W. B., 212 

8-‘ ■' — -Contract in rettraint of 


tho Charter of ms. The Stat. 21 Geo. Ill, 


obiccted to the' attachtnent, aod hie objection was 
allowed. B D appealed, and on this appeal it was 


tefrsiaod on cessation of the Court of iVard's manage- 
ment from suing his brother for an account: and 
even If this were not so, the agreement would be 
good either under s. 2S, cl. (2), or under s. 70 of 
Act IX of 1872. Bitbai, Das c. Sbaskaii Pat 
DUBB L Ii. B„ 17 AIL, S64 

X, - s. 27— Contract t» restraint of' 

irade—Coneiderafxon — Exclxitioe right to conisy 
pattengere -—lu the case of covenants in restraint of 
trade, the deed of covenant must show a good con- 
sideration. Tlie Courts will not enter into the ijuci- 
tion of the adequacy of the consideration. A coic- 
naat giving » person the eadusive right to convey 


I nt 

was Void under s 27 of the Contract Act. Tbo 
words "not inconeistent with tho provisiotis cf this 
Act," »u a lof tho Contract Act, apply to "any 
usi^ or custom of trade "or "any incident of any 
contract.’' Kadhub CavBsss Fobauabice v. 
BASCOoiua Doas 

76:22 W.B.,370 

4, — - - — - — Contract in rettraint of 
train— BataCiget — Cote'tant — Breach of cotenanU 


I by Gotw no^ being given,— aod eovraanted that 
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on the expiry of the five years, or sooner determina- 
tion of the service, they would not carry on within 
800 miles from Sfadras any business carried on by 
the firm ; and also covenanted that on such expiry, cr 
sooner determination, they would, whenever requested 
by the firm so to do, return to England, In pur- 
suance of the agreement, J) and A went to Madi-as, 
and entered into the service of the firm. After it 
had continued for about 2i years, the service was 
determined by notice from the firm. D and JE 
then, in violation of their said covenants, refused to 
return to England, though req icsted to do so by the 
firm, and proceeded to set up and carry on, on their 
own account, business of the same kind as that car- 
ried on by the firm. Seld, in a suit by the fiim 
against D 'and S for damages for breaches of the 
said covenants, and for a. perpetual injunction re- 
straining D and E from carrying on in Madras, or 
within 800 miles from Madras, any busiuess carried 
on by the firm, that, treating the covenant in re- 
straint of trade as one entered into in Englfind, it 
could not, even if valid by the law of England, bo 
enforced in India, inasmuch as its object was. to con- 
travene the law of India (s. 27 of Act IX of 1872). 
Seld, further, that that covenant would have been 
void by the law of England because the limit tf the 
restriction was unreasonable, and, as no narrower 
limit had been mentioned in the agreement, this was 
n t a case where the covenant could Lave been en- 
forced within a narrower and reasonable limit. Seld) 
also, that the covenant to return to England, except 
BO far as it operated improperly in restraint of trade, 
was a covenant the breach cf which did not in any 
way cause damage to the firin, and therefore such 
breach did not entitle them to any damages. Oakes 
Jackson , . .. I. L. R., 1 IlIad.,Jl34: 

5. — — Contract in restraint of 


trade — Fullic ^policy — In a suit upon an agreement 
binding defendants to remain subject to the orders of 
plaintiff, the head of their caste, not to carry on their 
trade with the assistance of any other perscs than 
their o^vn caste, and impesing penalties for nou-per- 
formance, - jETefd that it would be contrary to public 
policy to give effect to such an agreement, Vaithe- 
MN&A r, Saminada . . I. L. B., 2 Mad., 44 


6 , 


Contract in restraint of 


trade. — Held that a stipulation in a contract prohibit- 
ing any sales of goods to others during a particular 
period, of a similar description to those bought under 
the contract, is not a stipulation in restraint of trade 
under s. 27 of Act IX of 1872. Cahmslb Nephews 
& Co. 0. Eioknath Bhokteae MraK 

[I. li. R, 8 Calc,, 809 

7 ^ ^ Contract in restraint of 

trade.— A contract under which a person is partially 
restrained from competing, after the term of his 
cugagement is over, wifeit liis former euiployer, is bad 
under s. 27 of the Contract Act. .QatBre—Aa to the 
effect of an agreement of service by which a person 
binds himself, during the term of his agreement, not 
directly or indirectly, to compete with his employer. 
Bbahmaehtba Tea Company r. Scabth 

[I. i. B., 11 Calc,, 545 


CONTRACT ACT (IX OF lS’12)~c6nitnuid.: 

^ ~ Contract in restraint of 

trade Contract void for uncertainty. — ^Plaintiff,, 
who was a broker, • agreed to give up an admitted 
claim to brokerage on 2,000 corahs previously dis- ■ 
posed of, in consideration of defendant, who was a 
commisswn agent for different kinds of goods, em- 
ploying him to sella like quantity of other corahs and' ' 
all his other goods for the future, employing plain- . 
tiff alone as his broker for the sale of his goods. It 
was also agreed that, if def.ndant did not sell the 
I , second batch of corahs through plaintiff, the broker- 
age on the whole would be payable by defendant. 
Held that the agreement was not void either as 
being in restraint of trade or for uncertainty. 
Buskin v. Eamkissen Seau . 23 W. R, 146 


8 . - 


— Contract in restraint b f 

trade — Construction of contract, — A contract under 
which goods were purchased at a certain rate for 
thi Cuttack market, coatainiug a stipulation that, 
if the goods went to Madras, a higher rata should be 
paid for them, is' not one in restraint of trade ; and 
whero the purchaser s dd the goods to a- person in 
Calcutta, who in turn resold to another, who took 
them to Madras , — Held that the original purchasers , 
were, under the terms of the coutract, liable to pay 
at the enhanced rate. Pbem Sook r . Dhukhm 
Chand . , . I.L, R, 17Calc., 320. 


10 . 


• Partial restraint of trade. 


— S. 27 of the Contract Act does away with the dis- 
tinction observed in the English cases between partial ' 
and total restraint of trade, and makes all contracts- 
falling within its terms void unless they fall witlnnits 
exceptions. The section was intended to prevent a 
partial as well as a total restraiut of trade. A andB, 
two ghat serangs, entered into a contract with X and 
five others who carried on the business of dubashes at- 
Chittagong for the purpose of carrying on their re- 
spective businesses in unanimity and not injuring one 
another’s trade. The contract, which was to last for 
three yeai’s, provided, inter alia, that A and B were 
to act as ghat serangs only and do no service to ships 
in any other capacity ; that Xand the other dubashes 
were to give A five vessels secured by them every' 
year for him to act as ghat seraug ; and that A. 
was only to act as ghat seraug to the said five ships, . 
and, with the exception of ships for which he had' 
previously acted as ghat seraug, he should not act' 
as ghat serang or do any other services for shijjs 
belonging to any one else. The contract also, cou-- 
tained provisions as to the apportionment of the five ' 
ships so to be given to A amongst the various dubashes, 
aud amongst such, an agreement by X to give A the : 
third sliip he should secure. It also contained a 
provision for tho payment of fil,000 as damages by 
any one breaking the contract to the person who 
should suffer by the breach. In a suit by A against 
JX alleging a breach of tho contract by the latter in 
net giving him the third ship as agreed, and claiming 
B1,000 by Way of damages, X pleaded that tho 
coutract was void under s. 27 of the Contract Act us 
being in restraint of trade. Held that tho conten- 
tion was sound, and that the suit must be dismissed. 
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partial rotiraint on Us pgvet to carry on the hosineBa 
of a ghat teraiiga and nh(thcr or not (even had the 
Iatt«r stipulation not been illegal) the contract vonld 
hare been void under the provuious of s. of the Ark 


V. AsDUii Ajj ? . Z. Ii. "Si., 18 Calo., 765 

11. — — — . ’ Contrael «» rulraint of 


should be sold to the finn for a fixed price. The 


BAUiAB . . . I. li. B.. 13 MaA, 47A 

SASASorA BAUATrus e. Uaccbkzib 

Cl. L. B., 16 Mad, 70 

12^ — , ■ ■ '-I Centraet »» rettr^inl of 

<r<zde.~The defendant obtained a license to sell salt 
in the Bait factory at KnahnapaUm, and he eiecoted 
an agreement by which he was to manufacture salt 
in 'the said fartory as long as the excise system 
should be in force, and deliver the same to the 
plaiutiSe for solci and the plaintiffs were to ^se 
him » fixed price for it. Stld that the agree- 
ment, so fat as it restrained the sale of salt to others 
than the plwtiffs, was bad. BAdAVATTA «. Sub- 
BAXTA . . . . L Z.. B., 13 Mod., 475 

13, ; Agntmtnlio tltart profit 

of frode— Besffoinf of trade . — Ponr persons, each 
of whom owned a ginning factory, entered into an 
agreement, which (infer aU4) provided that they 
s&>uid charge a uniform rate of B4-S.0 per palla 
for ginning cottons that of this enm, B2*8-0 
should be treated as the actual C3st of gimung, and 
that the remaining B2 should be carried to a com- 
ram fund to ho divided each year between the partica 
ti the agreement in proportion to the number of 
ginning machines which each of them possessed. 
The agreement was to be in force for four years. 
The ether parties had earned out the amement, hut 
the defendant, although he had carried the S3 to a 
separate account, refused to pay the plaintiff Lit 


CONTRACT ACT (IX 07 1872)— conf.'nsed: 
share of the amount, Ife also refused to pay the 
other two parties their shares. The acconnta hod 


» -- __ !■...» nas “UB UgltelUeDI 

to divide the profits. That was a lawful aiirement 


in question was, as a fact, in restraint of trade, and, 
further, to accurately quote the words of s. 2T 
ot the Contract Act, 1 am not satisfied that it was an 
^reement by which any one was restrained from 
exereismea lawful trade.” Hasibhai Maxesui. 
e. -SOAJOATAU ISASJI . X, Ii. R., 22 Bom., 861 


must be drawn np” At the end of a year a dis* 
agreement took place, and A ceased to act aa A's 
asaietont and began to practise in Zantibar on his 
own account. J3 sued for an Injunction to restram 


See Caauarm HAUiiTAti e. Na&si Tnionu. 
Per Caupt, J. . I. L. R., 18 Bom., 702 (708) 

1,- h. 28, excep. 1— .dyreemenf to 

refer to urMfraiioji, iBeeocot'on o/— Common £««> 
Procedeu* Act of 18Si (17 18 V%c., e. ISSJ—H 
if JO IP«K. Ill, r. 15— 3^ i TTill. IF, e. 43— 
Speeifio performatice of agrtteneot to refer — 


be finaX.* The contract contained no provision for 
mkfctng the submission to arbitration a rate of Court, 
' ad 3 & 4 

I 'ly. Jtatter 

, to appoint 

. . „ , , . arbitrators 
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CONTRACT ACT (IX OP l812)-cont:nued, 
■ sa, 42, 43, and 44. 

Sea Deoxou Aiflo CjmnixoKr 

^ P. li. B., 20 MaA, 481 

a. 43. 

See Pasties — Pasties to Suira— P ast- 
HESauip, Sens coscsskiko. 

P. Ii. E., 6 Bom., 700 

I. Ii. E., 21 MaA, 257 

^ ; — I ‘S’aj^ agaimt yoi^t contract” 

ors — lies Judicata, — A suit iu wliich a decree hiia 
becu obtaiued a^mst one of Ao several joint 
nmiers of a promissory note is a bar to a subsequent 
suit against tie others. The effect of s. 43 of 
the Coatnict Act is not to create a joint and several 
Iwbility in such a case. That section merely prohi- 
bits the defendant in such a suit pleading in abate- 
ment, and Aus places the liability arising from 
the breach of a joint contract and tho liabOity 
arising from a tort on tho same footing. The rule 
laid down in the case of Sing v- Scare, 13 JL and 
W., 494, and Srinsinead v. Sarrison, L. S., 7 
C. jP„ 547, is one of principle, hot merely of proce- 
dure. HBSisinjHo CootiAB MciiioK c. liAjEsnno- 
lAIi SIOOSSHEB 

P L. B., 3 Calo., 363 : 1 O. L. E,, 488 

Sea LAKsmnaiiAiiKAii Dbtshankab c. Vismnr- 
KAII . . . . L I*. E., 24 Bom., 77 

2, ; Decree against member of 

Joint familg for trading debt — Suit to declare 
son’s ^rogertg liable for father^ s debt, — V and 
his three infant sous coustitnted an undivided trading 
Hindu family iu 1875 when part of Ae family 
property was sold A pay a trading debt of Pi In 
February 1877, V, at tho rc-quest of his wife, as 
compensation to his sons for the loss of Aeir interests 
in the property sold, bond fide assigned to his sons 
his share in a house. No. 9, A Street. In October 
and November" 1877, AT and ,5 eaA obtained 
decrees against V for bond fide trading debts and 
issued execution against tho house No. 9, A Street. 
The mother of the infant sons intervened and the 
attachment was raised, and 31 and S were referred 
to a regular suit to establish their claims. In 
January 1878 V was declared insolveut. 31 and S 
respectively sued to have it declared that Ae house 
No. 9, A Street, was liable to be attached and sold in 
satisfactionof Aeir decrees against S. Ee/d, revers- 
ing Ae decree of KEBHAif, A., that Ae plaiutiffe, 
by obtaining decrees against S, had exhausted Aeir 
remedy, and that a second suit agidnst.Ae sons of V 
was not maintainable. Semendro Cooindr MAlich 
V. Sajendro Dali MaousTiee, I. D. S,, 3 Calc,, 353, 
approved. GimtrsAxn Chetti c. Sahubta CHmnA 
urAWAu. Chetti. GcEPSAin Chetti n. Sadastva 
Chetk . . . . E Xi. B., 6 MaA, 37 

And see GHAOKAXHfGA hlmjAEi xs. Sttbbabata 
Mudah . . .EL. E,, 5 MaA, 133 

3. Diabilities of Joint, con- 

tractors, — ^TYTiere five brothers had made themselves 
jointly liable for a sum of money under a bond, and 
mortgaged a certain monzah as sechrity for the debt; 
and Ae mortgagee, having, subsequenGy, taten a 
separate bond from each of two of the brothers for 


CONTEACT ACT (IX OF Wl^contimeS, 

one-fifth of tho whole amount, now sought to recover 
the remaining three-fifths of Ao said aBJonnt from 
tho remaining three brothers ; but the latter con- 
tended that the claim, being jointly held against all 
fiv<^ could not be broken up, — Seli that any one of 
tho five might be sued for the whole amount, and 
that the plaintiff was entitled to recover Ae three- 
fifths from the -three brother& 3 Iahtab Sisgh r, 
SAPHOoiuit Botget . . 25 "W. B., 419 

A ^ ■' Joint contract — Sight of 

promisee to srte any or all of the joint yromisore 
— Sight of Joint promisors to be' joined as defeu' 
dants — Decree against some only of seteral Joint , 
promisors — DJf icts of such decree — Cjci7 Srocedure 
Code, s, 29 . — The effect of s. 43 of the Contract, 
Act, 1872, being to - exclude Ae right of a joint 
contractor to bo_ sued along with Ms co-contrac- 
tors, Ae rule laid down in the cases of Sing'vi 
Scare, 13 Jf. and,Wy494, and Kendall v. Samilton, 
D, S„ 4 A. C,, 504, is no longer applicable to eases 
arising in India, at aH events in the mofussil, since 
Ae passing of that Act, and a judgment obtained 
against some only of Ae joint coutectors and- re- 
maining unsatisfied is no bar to a second suit on the 
contract against Ae other joint contractors. In re 
Sodgson, D, S,, 31 -CA. D., 177, Sammond v-- 
Schofield, D, S. (1S91J, 1 Q. S„ 433, Nathoo Dali 
Chotedhrg v. Shoukee Dali, 10 S. D, S„ 900, 
Semendro Coomar Mullick v, Sajendrolall 3Doon- 
shee, I, D. S., 3 Calc,, 353, ffumsami- Chetti -v, 
Samurti Chinna Manner Chetti, D D, S,, 5 Mad., 
37, Dnkmidas Khimji v. Sarshotam Saridas, I. D. - 
Sr, 6 Somn 700, Sahmabhoy Subihbhoy v. Turner, 

1. D. S,, 14 Som,, 40S, Ckockalinya Mudali v» 
Subbaraya Mudali, I. D. S., 5 Mad,, 133, Sarayana 
Chetti v. Dakshmaiia Chetti, I, D. S., 21 Mad,, 
256, Sitanath Koer v. Dand Mortyage Bank of 
India, 1. D. S„ 9 Calc,, SS8, Sobin Chandra Soy 
V, Magantara Dassya Soy, I. D. S., 10 Calc., 924, 
Dutchmiput Singh v. Dand Mortgage Sank of 
India, I. D. S„ 9 Calc,, 469 note, Sadha Sershad 
Singh v. Samkhelaican Singh, J, D. S,, 23 Calc,, 
302, BhukajAas Vijbhukandas-r.Dallabhai Kashi~ 
das, I, A. S,, V7 Bom,, 562,’ Daksmishankar 
Deeshankar v. Vishnuram, 'T. A. S., 24 Bonu, 77, 
Dharam Singh v, Angan Dal, I, D. S., 21 All,, 
301, Motilal Sechardass v. Ghellabhai Sarirani, 
I.D. S.,17 Bom., 6, Brinsinead v. Sarrison, A. S,, 

7 C, S., 547, Wilson, Sons ^ Co. v. Balcarres 
Brook- Steamship Co,, A. S. flSBSJ, 1 Q. B„ 422, 
Sobinson v. Qeisel,D.S.Cl994), 2 Q.-B,685,.BA- 
makund v. Sangri, A. S., 19 All, 379, Sriestley v» 
Fernie, 2M.^ C., 977, Bir Bhaddar Seicak SatAe^ 

V. Sa/Jtt Srasad, D. D, S„ 9 All,, 681, Bhawani 
Sershad v. Kalin, D* A. S,-17 All,, 537, Dhnnpat 
Singh v. Sham SooiAer Mitter, D. A. S., 5 Calc., 
291, referred to. The plaintiff sued A and Af, alleged 
to be the managing members of a joint Hindu family, 
for sale upon four mortgages executed by them iu 
respect of property owned by the joint famil y, and 
obtmued a decree in 1894. He brought the present 
suit against defendants 1 to 15, the other members of^ 
Ae same family (said to be Ae brother, broAeris 
sons and cousins of B and M, claiming enforcement 
of the same mortgages against- the defendants by 
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See ExzcTJTiQK o? DECaEB— Joisr Dbcsxb, 
Execution of , ikd Liabtutt bmdbs. 

[8 C. h. B., 21a 


ot oU cEunu upon him ai an indivIJaal and at a 
partner in the late finn of A, 8 Co., and wo 
hcrib; undertale to immediately withdraw the auit 
ahhonrh, 


vrtll aa to the performance of ocotiacte, and that A 
done wae nlcaeed. EonB Cbukses hlmsit v. 
Stbutbess 

[Z.Z.. B., 4 Calc., 838: 3 0. L. B.. 548 


• e.46. 


See CtsrtnoaTi ov AouinstBAnos— 
Bioet to etra ob bxecctb Dbcbsb 
WlTBOn CBBTinCitB. 

tLI-B.. 17]i£8d..l08 

iS'ee Dbbtob apo CBBprtoB. 

Cl. li. B., 20 :aiad., 401 
See Pabtibs— Fabtibs xo Soixs— Past. 
EBsenirs, Spits ca»CEB5iiio. 

f . Ik It.. 8 Aa, 486 
L. B., 13 Calc., 86 
I. i. K., 17 Bom., 6 
1. B. R, 21 Bom., 413 
I. Ik R, SO All., 306 

See Pabthkbshif. 

Cl. L. B., 8 AR. 480 

See BioiiT OB Sen — J oikt Bigot. 

[Ilk R. TAR, 313 


^ee COMXBACI— COHSIEPCTIOE Of CSOK* 
xBACis . . I. L. H., 34 Calc., 8 

LIk R, 23 1. A., 118 


tract the tcaae c£ which as to payment were cash 


dclivoeA The plaiatiifa declined to accept these 
tome, and the defendant! Ren cancclled.thc contract. 


of the contract within the meaning of «. 65. 
SootxAX Cbpxo c. ScnoiBB 

[I. Ik R, 4 CaL, 253 : 3 O. L. R., 2ST 


BATE «• BBCK 


bwd. Kasaih SmaB «. hlABEO Pabshas 

(7 If. W., 163 

65 — tff yootf#— Pe^tcery at 


■■ ■ ■- B, OO— MOte ly youa»— u, 

ceriatn date—Besmiton of contract — Vendor’a 


time, the vendee tendered the pnee of the remaining 
goods end demanded delivery, when the vendors 
stated that they had rescinded the contract. In an 
action for damagei for iioL.delivery,— Beid that 

a X 2 
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e ct 


u:-.d.T ,< 5S vf iLc Co,: 




:lfi fcTitrici, s 53 ibir. 


wCco ;o k-.vL 


Sit Act. Csc vtr.. 


Scu;SO Doss r. HoiTS 


.ts TTcrc ea* 


CL Ix E-, e Gala, 64; Q C. XxB., 5S2 
— s.5d, 

Sci DA?z.tC33— Xrxsrsis aot 
H 2 >-s or Djctnors— B33 .^c.: 
roacx . DIxS., 17 Cal, 


( 1701 > 

COI!n!RACT ACT (IX OF 

tbc |>t.xfi.ir 2 iicico ot tbe cxjtnwt bad aader the 
oivusrsaBccs boKssce calsirnd (s. cf tie Penal 
Cooe ^d & SO cf the Contract Act). Seli that the 
^er.daalg were bomui to cans’ C'-t the c,-;ra 3 aci. 
lathealspcc r,f t,rw)f, that a tena preridhis that the 




ir2 

2:aYo SO 




L-.iiXCir, 


1 p<art,*-A e. a Ota, g; 



cct t:: 

itv.rLc.ci ci eh 2, s. 50 if Act. IX cf 1372 (Cca- J 
tract Act), atd that Ae mere fact that the plsintiS i 
c.,uIJ hare jiali =p the celt cte by his DitaallsU! .i 
tattolorva mad so rctalrd rotsscssseca cx xhe lataet veas 
net snmcaita: to ein.-titatto ^tch saa crrlssiaicraexlc^ 
i a bis jorj: as to tsie It : st ci the provi^ccas c.f that 
sicuexa. Ixsas Prsaii-CJ Sctc-H r, Cjutrsm. 

[X Ix B., 7 Calc., 474: S C. Ix H., 501 


2, Ccafro... to carvy xoacoi- 

^rcfC j's iiio — ^^stixjtrs dists-tt — 

Xc-.'afs,rlc a--'c-pfjyi'ri3i,js«re c/" coalrtcf — laixli-t-d 
feres 43- ccstVccf — ^Pcrftrmoicf Iccc-ac {il-ijxl — 
Fra. i} Cidi f^XLV Tj' i3 >:> ), s, SS ?. — ^Dy a cvctract 
made ■afth the ylalalasi the defvaadanrs sprtvJ ta 
carry fr. ra Brcabay to Jeddah, ii thi-xr stearirr 


merit, to hare taisi thsai. B0i£3Ar JlXD P&li 
SirtH XiTraanox Ca r, Eimiraso Cojipasy 

p,IxB.,14Bo=i.l47 

s. 60. 

Sc£ Arrhozoiinox or Paritssrs. , 

1 W . B., l&6i^ Act X, In 
XIxB.,lSC3lc.,lB4 
X jtx B., 26 Cale., 38 
aC.'W.S'.,^ 


— S.62. 

SeiXiOHT 
•LESMT 


1. 


or Serr— CosxjtiCTS os 

’ tX Ix E., 16 30221., 441 
• Saieiitidit/a of ceic eindrsti 


ccO a-rmr 


o Wire ab;nt to amre an 


B.-abbay frera Sh--capere ha Ae r- .'.al r . sff .r’ anip tie 
tSrxrc- The Afirdar-ta were to be paid at the raieef 
B2» pit hiad, and the shap JLfe JiVe was to receive 
the pPerhxs cn the 3i4 ilay ISSS. 'The Sisrs 
antrSd hi Berabsy oa Ae Ist Hay with abriat 6CO 
Tilerhis caa hoard,*ar.d cm the 2nd l£ay the p l a lr . t hts 




cave xs'see to tee xere 


; that SCO cf iheni we 


rcaav co <rzi 


3JV? tha Jilc^Z’U£ ■■ 


•fh^ 


i:> 






diX£=n2aiit5 
bosid lie 


;:-ii tisy c-zziie to 3;r2hay hi the 
h^z the veys^e cf ibii to 


Tfaz:! 

TtfuiC'd TO rccciYC 

bees. ^ ccibrsai of soall-pcix c-:2 
te 3 rd 5 *ihaJ. the c-CO pUerhas had beta H ca^ 
ccitsex wiib th.-se who had bam sneenop irm ttae 
chcaae, aaad that oai Aa Srd Xay *csi cssa^wers 


i for old aac.— The mare fact of cue piaty alhgins 
I tV^.r. a n-w cmtrsct has been snhsfenUd fex am tli 
! Cuie dxs met ef Iticlf pnt aai ead So the old coatiacE 
1 area as acaanst- the party so aHimtip, aaailess the alle- 
j aatisi is proved to be tme. XoT'SHls Bisrr r. 
f HrssiX Xsisro XiXH . XIxB., S Cal, 925 

) 2 , — : and s. 63 — yooaiion — 

\ CoatTJcf, AbraAea of~Sidi.tfaclioaof coxfro ^. — 

! Xhetdaiaaiimsaei to recover the saam of H2A73dae on s 
bed It was xc'tand as a fact that after the dae date of 
! tbfi beed — tyiis ccsis to bctw^sn 
1 tie Tln^.njf and the defepdaai by which the plaiatil 
1 acrid ii accept in saiisSictim of what was dae 
So bim at tie time ci ihe oiraaag®!^* 24£0 In cash 
aaid a fresh bond for 2701, payable by iastalments ; 
and it was fcither &mmd that the'plainfim.aevir m- . 
tended c~ a^ecd so accepa the raahed premaase of toe 


troncht fe.to 


p.re. Tify plisdici 




CT tbtS^ 


2al3r:CCS 


ibc-y TTC^i? XixC b-'T^T-c- aO Sisf CiTTY 2^^ x3- 




jCD' 

rici xb-tl tbe lC<i 
i2-ycx cc ctbir 


uns'^’oxild iree 
ICS I 


■;be bccii blit pltSiied that tbsre b^ be=a a 
cf ibe Ciiizbial crzitract by Ttasca -of tbe sabseq^eiit; 
*, az:d xbai ihe based ozi tbs 

cSh^-al ccntrscTs ooa3d sc-t he radotatuids 5 : 2 ^ he 
r^Hcd 03 . tbe provides of ss. (52 aiid 63 of ibe Con- 
traoi Act 13 sup^^ of Ids c63tt3t5o3- ^cld tbat 
3£lt3er b^ S3y he^ihiz 03 tbe c:isc> and t^z 

lapcn tbfi brcacli by tbs dofondanr of i3e UJins ylucb 
hobad3^dc^a3dirpc3tbo3if3-pafor3;a^ h^ or 
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CXlNTflACT ACT {IX OF I872)-oo»/.«W. 


Mosoairn Hotxi. r. Tuicvit Das Kiskj^b 

[I. L. B.» 16 Calc., aid 


JS, . — I — Morfgogt — Poteen of gait 

to tel atidt gait undtr poietr of talt— 


«-Bs to pay tlia sort^gc^elt on the 28th 


See Huron— LutuiTT o? Miiron oir, 4tip 
BlOai TO EKTOBCS, COKTBACTS, 

* [ia'W.ir.,463 


CONTBACT ACT (IXOP 1872)-co«<,nHeA 
2.' ■ ' “Person ”^Party—Con- 

traet Act (IX of IS72J, t. lJ.--Tho words “person" 
sod “party" ins 61 of the Contract Act are inter* 
diongcablc. and mean sucli a person ns U referred to 
in s. 11 of that Act, < a person competent to 
oontiact. Bnoauo DciT r. DunitMO Das Qeosb 
[L h. R., 28 Calc., 381 
3 C. W. IT., 483 


t. 66. 


See Act XL o? ISSS, 8. 18. 

[I.]:i.B.,9All.,340 
See CosTSACT - Cosstbectioh os Cos- 
TBAOis . Z. L. B , 9 Z^od., 441 
See COHTBACT— WAOBMirO CoSTBACrS. ■ 
II. li. B„ 9 Bom., 363 
See CoyrsAcr Aor, a, 23 -Iueoal Coh. 
TRACTS— AOAIS8I PtTOLIO POUCr. 

[I. I,. B., 3 Mad., 216 
See Qeabrias— Dctiesaitd Porrsiis op 
GVABPUss . Z. 1>. B., 9 AIL, 340 
See LAn>T.OBD AiTO TzSAST— DAV aOB TO 
Pbzsuscs xst Z. It. B., 23 Bom., 15 
Set SsnixMESi— CoKSTETJCnoJf. 

[I. I,. B., 17 Bom., 407 


whatever who bai obtained any advantage under 
a void agreement. OasAi Baajije Am 

P. Ih B., 9 All, 340 

2. , -- PeliiUien ly ***** of deU 

at part of toHg\Jerolio» for 

la contrinolatinn of a sale of UaJ th® debtor 

U) lb . V. 

slioul ' ‘ 

part ■ » « . 

, ", If • 

■ * ■ “ ' 

who ' ‘ . I 

■***■ i“ psyiafflt of In* land, the lUte of 

rirtn? Ibe date of the tailuro of an 


le decree 

fw^tatio Art, 1877. The matter mirht 


itbin the lacnaiiig of art P7 


2C. W.ir.,330 t 
Affirmed on appeal la Beohuo Derr r. Obabsto I 
Das Qbosb . . . I. Ii. B., 26 Cslo, SSI i 

[3C.W.lf.,483 ; 


P-t<.n^.'UAJl,47 

— s. So. 

Ai»Bi50B-LiAaiuir qp Hisob os, xsx> 
RliSZ to EiTOaCE, CoviBACIi 

(1. I..1L,2ICaIc,«’/ 
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CONTRACT ACT aX OP ia72)~oon{tmad. 

Sea SIiNon— EErnEsiiNTATiON oth Minor 
IN Suits . I. L, R., 7 Calc,, 140 
• 0. 69. 

Sea Charter Party. 

U. I>, R, 7 Bom., 61 

— ; Paymentfor which another 

person is Halle. — S, 69 of Act IX of 1872 was 
intended to include cases not only of personal liabi- 
lity, but all liabilities to payment for which owners of 
land arc indirectly liable, when such liabilities arc 
imposed upon lauds bold by them. That section must 
bo hold to include such a case as a sub-lessee paying 
rent to a auiierior landlord, for which the intermediate 
lessee is liable under a covenant. ■ Mothookanath 
C uuTTOEADjirA V. Khistokuiiar Grose 

[I. I,. R., 4 Calc., 369 

2. Money paid under compul- 

sion of law — Voluntary payment, — A mortgagee 
of two sepai'ato properties became by purchase the 
owmer of the equity of redemption of one of them, 
and of this property the value was so proportioned to 
his payments that the mortgage-debt was in effect 
satisfied. This mortgagee, however, obtained a decree 
aiid order in e.^ecution for. the sale of the other 
property, on which his mortgage was the second. 
Of the latter property, the plaintiffs, who also 
represented the first mortgagee, liad become pur- 
ckasers, and they filed objections [to thesalc. These 
were disallowed, and they thereupon paid into Court 
money suflicient to satisfy the decree in , order to 
prevent the sale. Meld that this was not a voluntary 
payment, nor a payment of money equitably due; 
but one made under compulsion of law, i.e., under 
pressure of the eseoution-proceedings. And held, 
that this might be recovered in a suit for a. money- 
decree, the remedy not being confined to the execution- 
proceedings. DuniCRAHi) i’. Eamkishen Singh 

[I. L. R., 7 Calc., 648 

See Mohesh Chundeb Banebjbe v. Bah Puh- 
SONO Chowdhry . . I. Ii. R, 4 Calc., 538 

3, Seimlursement of person 

paying money due hy another in payment of which 
he is interested — Furohase of mortgaged property. 
— M and F conveyed certain property to S? by a 
deed of sale, in which the vendors asserted themselves 
to be in possession of the property, and no mention 
was made of the property being mortgaged. There 
was nothing to show that the purchaser purchased a 
mere equity of redemption, nor that ho was aware of 
the mortgage. Before S obtained possession of the 
property, the mortgagee sued to enforce his lien and 
obtained a decree and attached the property in exe- 
cution, and it was advertised for sale. S satisfied the 
decree, which was equal in amount to the purchase- 
money, and brought a suit to obtain possession of the 
property. The Court of first instance decreed the 
claim conditionally on the payment of the purchase- 
money to the defendants, but the lower Appellate 
Court reversed the decree, being of opinion that the 
plaintiff was entitled to an unconditional decree, and 
its decree was aflirmed in special appeal. Mazha 
Am V. Mahohbd Sahib Khan . 7 N. W., ^36 


COITa?KACT ACT '(IX OF im2)^onixnue^. 

■ MevBnue Sale Law ( Act 2L 

of I85^jf s, 9 — Payment of revenue* — -Where two 
co-sharers in a undivided estate took from a third 
co-sharer a farming lease of her interest in a portion 
of the said estate, on the stipulation that they should 
meet the Government demand on the said co-sharer, 
and take credit for the amount in the rent reserved ; 
and the two farmers, leased out the same share in a 
dur-ijarn lease to a fourth person, who, on the failure 
of the said fanners to meet the Government demand, 
paid it in himself to save the estate, and then brought 
a suit against the third co-sharer to recover the 
amount ; and the Munsif decided that the suit could • 
only lie against the tivo farmers, but the Judge ruled 
that the suit could only lie against the third co-sharer . 
as piuprietor it was found by the High Court that, 
as the third co-sharer’s share was not separate,' and 
the ^vholo estate was liable to sale for default, the 
two farmers were generally liable as proprietors with 
I the third co-sharer, and, having recovered the rent 
for the share, might liave been made liable, for the 
revenue, even if the suit had been brought, as 
supposed by the Judge, under s. 9, Act XI of 1859, 
but — Held that, as the suit had not been brought 
under any particular section of the law, s. 69 of 
the Contract Law applied to the suit as well as 
s. 9, Act XI of 1859, and that the money • paid 
by tho dur-ijaradar was recoverable from the two 
farmers who had realized the rent and were responsi- 
ble, both under their contract and as co-proprietors, 
for the revenue. Taeini alias Sawah Moneb 
Dbbia V. Seeenath Mookebji , 25 W. R, 386 

6. — Hindu Law — Liability of 

undivided brother of deceased Hindu to d^rag 
expenses of his niece’s marriage — Improper refusal 
— Ferformance by widow — Maintainability of suit 
brought hy widow — " Ferson who is interested 
in the payment of money.” — ^The defendant having 
improperly refused to perform the marriage ceremony 
of his niece, the daughter of his undivided brother 
(deceased), the widow of the latter herself performed 
the ceremony, borrowing money for the purpose, 
and sued her late husband’s said brother (the defen- 
dant) to recover the amount expended on the marriage. 
On its being contended that defendant was under 
no obligation to provide for the expenses of his 
brother's daughter’s marriage, — Held that defendant 
was liable, the marriage having been properly per- 
formed. Held, further, that the suit was main- ' 
tainable, though it had been brought by the mother' 
of the bride, and not by the bride herself. Semble — 
That the mother was, within the meaning of s- 69 
of the Indian Contract Act, interested, in making 
the payment which had given rise to the action. 

It was notj’necessary for her to prove that she had 
been compelled to make it, or that she had made 
it at the 'defendant’s request. Vairuntam Amhan- 
GAB V. Kaebapiban Axtangab 

p. L. R, 23 Mad., 512 


— SB. 68 and .70. 
A'ee-SAIB BOB Aeeraes 
Deposit to stat Saee, 
[I. L. E, 


OP Ebvbnub — 
, 11 Mad., 452 



Ct)in®AC« ACTOXOF l87a)-co«i«»Mtf. 

- See SMASti Cavse CoObt, UoscCBili — 

■JWBlSDICTlOH — GOS^BICI. 

rLlAB..4AlI., 134,152 
L It. B., 16 Calc, 662 
L li. R., 12 2tSid., 342 
See SfEcui. Affs&l— S uAit Cavu 
Oocar Snrrs— CoRTEACT. 

[I I/. B, 26 Calo, 663 
I. li. B., 22 lA&d^ 348 


See VoMnrriET PATMesr. 

[I. L. B., 22 CalcL, 28 
X Ix R, 25’Oalc, 306 
XX.B, 2 eCale,d 2 e 
iaw.l»^..46s 
aa'W,N.,i6o 


CM5NTBACT ACT (IX OF lS72)-cfl««.’«tteX 


_ MS. - OV.V. u ui. LuB acu uOTcrnmcnt, 
accordingly, fraated tbo Tillage to bim at tbo 
Bummuy eettleoK'nt of two anaae in the mpce of the 
foil aABeesmcnt. Xo notice wai served opon tho 
defendai^ under the Act, nor thd the plaintiff inform 
tha defendant of the notice wh\ch the pUlntiS had 


3L ■■ Xllt^al eoUeeitotfafeet*— 

■Botth «lef III of 1S69, t, 8~Svtt io fteover eett 
fraudelently feried.— The pJaintiSe sued to rocoTer 
hark from the defendant the amount levied by hhn 
ae local cess on certain xvanta lands beloneini' in tl>« 


cl 1S69, a. 8. The defendant contended thats in 



the plaiDt^i' ianda frandnle^y an^ with the intra* 
tion of thereby makioff evidence of title to th4r 


3, — - — Suit for C£>«frtS«/io»— 

fagmeut hf one ferion icAere hotK are UalJe^-^ 
Quare — VThdher a suit for eontrihution, where 
both plaintiff and defendants were liable for the 
money paid by the plaintiff, falle within the scope of 
either a. 68 or s. 70 of the Contract Act, which 
•ecBu rather to contemplate persons who, net 
heiiig theatelvea bound to pay the money or to ie 
the act, do it under circumstances which give thm a 
light to recoTR from the pettou who has allowed the 
payment to be made and has besidted by it, 
Foites AUv. Gr^ffixArsHor 

p. X.R, 8 Calc.. 213: lO C. L. B . 20 


meut was introduced into the village under Bombay 


(hat A vras enBtled, undR a 70 of the Contract 
Act, 1872, to recover such amount. 13 having enjoyed 
thebenehtofthepaymait, and the same n^havuig 
hem intended to he gratuitous. 3e«ntfe-^That the 
case came within the provi^ons of a C9 of the 
Contract Act and of the principle Uid down iti 
J>uhehatiit V, 2anlit2ea Aiayl, 1. In S ,7 Cole., 
$19. AJVsnlA PUASAD V. Baeae SAasAS 

P. L. B, 6 All, 400 
8. ■ ' Fsadof ami p»reAa»er— 

Arreart tf Ooeenn»*»< rerenae.— On the date of 
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COTITBACT ACT (IX OP 18’12)-contmued. 
tliu purchiiHe of ft revt-uuc-payiiig cstiito there were 
urrcara of revenue due. _Tl»o iiiatrunient of sale was 
Mieut us to the purty liable to pay siich arrears- 
1 iie purchaser w'ua couipcllcd to pay such arrears. 
JJfld Ihiit the purc}iascr could not recover tlio inouey 
so j)aul from tho vendor. Dost Mcuaitmud r 
.Sajjad AititAD . . I. L. R., 6 All, 67 

6. — Meaning q/“ latofall ;/" — 

Morl^tt'ie — Decree enforcing hgpothecation— Satis- 
faction of decree hy person not subject to legal 
obligation thercundet — Suit for contribution brought 
hg such person against Judgment-dehtor—Oratut- 
tons payment. -'nio widow of D, ft soparated Hindu, 
hypulheeated certain immoveable property which had 
heloiiged to her huskiud. Tho immediate rever- 
sioners to D’s estate were his nephew 5 and the three 
sons of his brother O. After the widow’s death, tho 
3iiurtgageo put his bond in suit, impleading as defen- 
dants 5, two of 5*3 four sons, and tho three sons of O. 
Only the three luat-mentioned persons resisted the 
suit, and the mortgagee obbiined a decree directing 
the sale of tlic mortgaged property in satisfaction of 
his claim. Prom tho operation of tliis decree S was 


avhnllv exempted, and Ins sons were made lijiblo only 
to j).ay their own costs. Before any sale in execution 
of tho decree could take place, the sons of S paid tho 
annmiit of tho decree into Court, thus s;iving tlio 
property from sale. They subsequently sued tho 
sons of O for contribution in respect of this payment. 
It was found tliat, at the time when the payment was 
uutde, S was a member of a joint Hindu family with 
the dofumlants, and that his sons, the pluiutills, had, 
at that tiuie, no interest in tho property by transfer 
from him. Meld that at the time of the payment 
tlie plaintiffs could not properly bo regiirded as in the 
position of cc-mortgagors with the defendants, so as to 
have an equitable lieu upon the iiropcrty they bad 
saved from sale ; that it was not a case of a payment 
which the defendants wero bound to make in which 
tlie plaintiffs were “interested” within tho meaning 
of 8. 69 of tlie Contract Act ; and that therefore the 
fiction of an implied request by tlie defendants to the 
plaintiff to make the payment could not bo imported 
into the case, and tho plaintiffs wero not entitled to 
contribution. Meld, also, that there was no such 
relationship between tho parties as would create or 
justify the inference of .any right in the plaintiffs to. 
Took to the defendants for 'compensation so as to 
i/make s. 70 of the Contract Act applicable j and that, 
if the plaintiffs as mere volunteers chose to pay the 
money not for tho defendants, but for themselves, 
they could not claim the benefits of that section. 
The principle of the decision in Pancham Singh v. 
All Ahmed, 1. L. M, 4 All, 53, has been recognized 
and provided for in the Transfer of Property Act. 
By the use of tho word “lawfully” in s. 70 of the 
Contract Act, the Begialature had in contemplarion 
cases in wMcli a person held such a relation to another 
as either directly to create or reasonably to justify 
tile inference that by some act done for another 
person, the person doing the act was entitled to look 
for compensation to the person for whom it was done. 
Earn Tuhnl Singh v. JBisseswar Lai Sahoo, L. B., 
2 I. A., 131, referred to. Chedi Lae v. Bhagwan 
Das . . . .1. L. B., 11 All, 234 


CONTRACT ACT (IX OF iS72)-eonl!nmi:' 

7, Payment of Government 

revenue hy person wrongfully in possession of 
land. — B, lyho was in woiigful possession of land 
which by right belonged to K, collected rents and 
paid the Government revenue. K eventually estab- 
lished her title to the property, obtained possession, 
and recovered the rents from the tenants, and B was 
obliged to refund tho same. Subsequently B sued K 
to recover tho sum which he had paid on account of 
revenue , — Meld that the claim did not fall within 
tho provisions of ss. 69 and 70 of the 'Contract 
Act, and the' fact that tho plaintiff had been a loser 
by his wrongful act, or that tho defendant had been ' 
benefited by the payraciit be made, would give him 
no right of action against her. Tihth Chand v. 
Soudainini Dasi, I. L. Ji., 4 Cale., 566, referred to. 
Biota Kuab r. Bhoota Das 

[1. i, E., 7 All, 660 


8 . 


Voluntary payment— 


Landlord and tenant — Government revenue. Pay- 
ment of, by painidar — Defaulting proprietor, Lia- 
bility of, to recoup patnidar who pays Government 
revenue for him, when a separate account has been 
opened —Bevenue Sale Law ( Act XI of 1859J, ss. 9, 
10, 11, 13, 14, and 54 . — ^A patnidar who had made' 
certain payments on account of Government revenue' 
duo by his superior landlords who had defaulted,’ 
although a separate account had been opened for the 
payment of such Govcnimont revenue, brought n 
suit to recover the aniouut so paid. In such suit it 
was contended that the payments were merely volun- 
tary, and that the plaintiff could hot recover them. 
Meld that the plaintiff was "interested” in making 
tho payments, aud was therefore entitled to I’ecover 
under s. 69 of the'Coutract Act. Meld, further, that 
3 . 70 of tho Contract Act applied to the ease, iuas-' 
much as the ivord "docs” in that section includes 
payments of money, and also that the plaintiff was 
entitled to recover under s. 9 of the revenue sale law, 
as ho believed in good faith that his interest would be 
endangered by a sale taking place. The liability of 
a landlord under a, 9 of the revenue sale law to, 
recoup a person paying Government revenue for him - 
docs not depend upon the question of whether the 
motfey was originally deposited or not, but accrues' 
upon its being -credited in payment of the arrears,- 
Smith ti. Dihonath Mooeebjee ^ 

[I. D. R., 12 COilc., 213 


s. 70. 

See Smaee CAtrsB Cotjet, Moeussie— ' 
J iraisDiCTioN— C okteact. 

(XIi.R., SAIL, 66 
X li. B., 4 AIL, 134, 152 
I. X. B., 15 Calc,, 652: 

Bepairs by Government to a' 

tanJc in which zamindar is interested — Suit against 
zamindars for share of cost . — The Goyernmeut 
repaired a certain tank from which were imgatctt 
lands in the zamindan of the defendants, and also 
raiyatwari villages held uudw Government wnicli 
had been severed from the zamindari. It was toy“d 
that the defendants knew tliat the repairs wnicu_ 
were necessary T ■ ' ‘ preservation of the tank were' 
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CONTKACT ACT (IX OF 187a)-m«a««f. 
bfiug carried out, and did not wibU to execute tlioa 
tliecnsehcs except as contractors, and that Uiey lied 
eiijoj ed the U^eiit of the vorlc done, and tuetber 
that Gorcrsmczit had carried oat the icpvn act 
intendii^ to do them gratuitonsly for the defendanta. 
It uaa not found that there was any request, either 
express or iinphcdi on the part of the defundanU 
to the Gorcninicnt to eacente the repairs. In a suit 


by the plaintiif and defendants, reaprrUvcly. 
PauoDsna UrroAUAlt e. SEcnETSitr as Ststb fob 
lnhu . . . . I. Ij. B., 18 hlad., 88 

8.73. 

Ste Suaix CiosB CorsT, Moffbju — 
drnisDictioK— Dauaoia. 

CL L. H., 3 All, 871 

1. ■ ' -■ — LtahilUf of ptr$on to 


fraud. Id paying the money tlic treasury oAcer 
neglected so reasonable precaution, nor wt* be in 
.nay way guilty of carelcssncii. Zfe/d that the de* 
fradaut was bound to repay the moacy recrived by 
hiQi) and that ho could not defend buuselt by the 


3,'" ■■ -rflfj'rgfs of 


CONTRACT ACT OX OF 1872)-c6»^;»Ke<f.' 

But tte TiitrcK CnABD r. Soudakini Dasi 

[I. L. R.. 4 Calc., see : 3 C, lo B, 458 

3. '■ FaymerU of debt erroae- 


""t3N.W..lSff 

4. ■ - SJonty paid under mitlale 

—Fraud intfuciny a tntifalce. — d, agiroastah of 
A*a deceased busbsnd. represented i) B that he 
bad her husband’s will m his possession, containing a 


5.- II ■ ■ Folunfaty payfneai—Jfoufy 

paid, but not duet and paid under compultton — 
In execution of a decree, thcplaintiif purchased certain 
property bubsoqumtly the defendant, in cxccntlou 
of auothcr decree against the former owner of the pro- 
perty, procreded to execute his decree against the 


March 1876. Seld tliatthe payment was not* aoU 
untary payment, and that the plaintiffs were saiUtled 
to recover. NoniK KnianKA Boss c. Mo» Moiivx 
Bose LI,. B.,7 Calc., 673t 0 C. 


[i. L. B., 15 Calc., 650 - 

— B. 73. 

Set DAUAOCS— llEASrSB AXT> AsstssussT 
or I>AtIAQ£3— llBEACn OF COSTIUCT. 

tr. li. E., IS Boni., 242 
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•CXINTEACT ACT (IX OP l&l2)-eontintted. 
the purchase of a revenue-payiug estate there were 
aiTeara of revenue due. The instrument of sale was 
wlent as to the party liable to pay such arrears. 
The purchaser was compelled to pay such arrears, 
Seld that the purchaser could not recover the money 
so paid from the vendor. Dost MuHAiriiED « 
Sajjad Ahsxad . .. I. L. B., 6 AIL, 67 

G* — ; Meaning of “ laiefnllg '^ — 

Mortgage-Decree enforcing ligpothecation—Sati$~ 
faction of decree hg joerson ' not subject' to legal 
obligation thereunder — Suit for contribution brought 
bg such person against judgment-debtor— Qratui- 
ions pagment. -The widow of D, a separated Hindu, 
hypothecated certain immoveable property which had 
belonged to her husband. The immediate rever- 
sioners to JTb estate were his nephew S and the three 
sons of his brother O. After the widow’s death, the 
mortgagee put Ms bond in suit, impleading as defen- 
dants S, two of jS’s four sons, and the three sons of O. 
Only the three last-mentioned persona resisted the 
suit, and the mortgagee obtained a decree, directing 
the sale of the mortgaged property in satisfaction of 
his claim. Prom the operation of this decree 'iS was 
■wholly exempted, aud his sons were made liable only 
to pay their o\vn costs. Before any sale in execution 
of the decree could take place, the sous of ' S' paid the 
amount of the decree into Court,- thus saving the 
property from sale. They subsequently sued the 
sons of O for contribution in respect of this payment. 
It was found that, at, the time when the payment was 
made, S was. a member of a joint Hindu family, with 
the defendants,, aud that his sons, the plaintiffs, had, 
at that time, no interest in the property by transfer 
from him.. Meld that at the time of tha payment 
the plamtiffs could not properly be regarded as in the 
position of cc-mortgagors with the defendants, so as to 
have an eguitable .lien upon the property; they had 
saved from sale ; that it was not a case of a payme.nt 
which the defendants were bound to make in. which 
the plaintiffs were “interested” within the meaning 
of s. 69 of the Contract Act ; and that therefore the 
fiction of an implied request by the defendants to the 
plaintiff to make the payment could not be imported 
into the case, and. the plaintiffs were not entitled to 
contribution. Meld, also, 'that there was no such 
relationship between the parties as would .create or 
justify the inference of any right in the plaintiffs to. 
Took to the defendants for 'compensation so. as to 
make s. 70 of the Contmet Act applicable ; and that, 
if the plaintiffs as mere volunteers chose to pay the 
money not for the defendants, but for theniselyes, 
they could not claim the beueflts of that section.. 
The principle of the decision in JPancham Singh v— 
All Ahmed, I. D. R., 4 AIL, 68, has.been recognized 
and provided for in the Transfer of Property Act. 
By the use of the word “lawfully” in s. 70 of the 
Contract Act, the legislature had in contemplation 
cases in which a person held such a relation to another 
as either directly to "create or reasonably to justify 
the inference that by some act done for another 
person, the person doing the act was entitled to look, 
for compensation to the person for whom it was done. 
Ram Tuhul Singh v. Sisseswar Lai Sahoo, L. R,, ^ 
2 I. A,, 131, referred to. Chedi Laii v. Bhagwan j 
Das . . . . I. L. E., 11 AIL, 234 i 


COM-TEACT ACT (IX OF 1872)-cenf;a4-7:. 

7. __ Ragmeia : of Government 

revenue, bg _ person wrongfullg in possession of 
land. — A, who was in wrongful possession of land 
which by- right belonged to E, collected rents and 
paid the- Goyernment revenue. E eventually estab- 
lished her title to the property, obtained possession, 
and recovered the rents from the tenants, and B was , 
obliged to refund the same. Subsequently R sued E 
to recoveirthe sum which he had paid on account of 
revenue, — Meld that the claim did. not fall within 
tho provisions of' ss. 69 and 70 of the Contract 
Act, and the fact that the plaintiff had been a loser 
by his -wrongful act, or that the defendant had been ’ 
benefited by the payment he made, would give him 
no right of action against her. Tiluk Ohand v. 
Soudamini Dasiji I. L. R., 4 Calc., 566, referred to. 
Biota Khar u.-Bhonda Das , ■ 

, [I.Ii.E„,7 A1L,660 

8 . 


■Voluntarg , ' payment—- 
Landlord and tenant-:— Government revenue. Pay- 
ment of, by patnidar — Defaulting proprietor, Lia-" 
bilitg of, to recoup patnidar tvho pay's Government 
revenue for him, when a separate - account has been, 
opened -^-Revenue Sale Law C Act -El, of 1859 J, ss. 9, 
10,' 11, 13, 14i and 54: — ^A patnidar who had made 
certain payments on account of Government revenue' 
due 'by his superior landlords who had defaulted,' 
although a separate account had been opened for the 
payment of such Government revenue, brought a 
suit to recover the amount so paid. In such suit it 
was contended that the payments were merely voluu'' 
tary, and that the, plaintiff could not recover them. 
Meld thnt the -plaintiff was “interested" in making 
the payments, and was therefore entitled to recover 
under s. 69 of the'Contmct Act. HeZd, further, that 
a: TO of the Contract Act applied io the case, inas- 
much as the word “ does ” in that section includes 
payments of money, and also that the plaintiff was 
entitled to recover under s. 9 of the revenue sale law, 
as he believed in good faith that his interest would be. 
endangered by a sale taking place. The liability of 
a landlord under s. 9 of the revenue sale law to, 
recoup a person paying Government revenue for him - 
does not ^depend upon the question of whether tho 
money was originally deposited or not, but accrues* 
upon its being -credited in payment of the arrears.- 
Smith t!. Dinonath Mookebjee ' . ' 

[I. L. B., 12 Calc., 213 

s. 70i 


See .Smaeii Cause Court, Moeussie — ' 
Jurisdiction — Contract. 

[I. Ii. E., 3 All., 66 
X L. JEL, 4 AIL, 134. 162 
I.X.E.,16 Calc., 652; 

- Repairs by ■ Government to a' 

tank in which zainindar is interested — Suit against 
zamihdars for share of cost.— 'She Goyernment 
repaired a certain tank from' which were imgated 
lauds in the zamindan of the defendants, and also 
raiyatwari villages held under Government which 
had been sevei-ed from the zamindari. It was foynd 
that the defendants knew- that_ tho repairs which 
were necessary for the preservation of tlie tank were 
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COITTHACT ACT (IX OP 
LciDg carricil imi. and did not wtah to execute Cicra 
tlimsilvcs except as contractor*, and that they bad 
enjoyed the Uxiefit of the vrork done, and further 
that GoTemment had earned out the r<>paira not 
iutcuding to do them gratuitonely for the defendanta. 
It uaa nut found that there was anjr request* eitba 


<S«e SvAtL CicSB CointT, UoFOssn— 
JCBISDICIIOS— DAMaOtS. 

[LIuR.,2AlL,a71 

X. — — . — .. . Ziaiiti/y e/ fenp» ip 

wAofn mOMy ti paid ly nutate — Principal and 
opeaf.—A wasur; rficcr, under the impusitioo of a 
■ ' ' V who was 
rirrd tli« 
ry officer 

' • AAA he in 

• I '• .lattbede* 


bis liahilkty. SauOAM Caann «. OorEBmiEKT, 
JfoBrn-lViisrEBW PaorixcES . L Zi. K, 1 AIL, 70 


—AfTear* o/ rereaae — Pol- 


COMTnACT ACT (IX OP lS72)-eei»/i-«e</.' 
But see ’Ai.ticx Cbabd r. SomAVim Dasi 

CL L. a, 4 Calc., 686 ; 3 C. L. E., 460 


ment by nststoke at to gire him a right of suit. 
Kusosto Sascs r. Uixsoomak Pebshap 

[3 N; W.. ISO 

4. — . 

— fraud • ■ ■ i ■ . ' " 

it’s dec, • 

had her u . I . 


loent, and rcuij hs’ rocoTtred back, and tax xm* 
Court could not apportma the amount 
might ri^auble by J3 fur work duoe usiff the 
agreument. lit?Ai>ii r.FABBlTVSAV Eotaiaa)^ 
SAh . . . . 8Sosh.,A.C,3^ 


- ro/aa/Biy pesmetO-^-my 


6 

paid, hat npl dot, and paid t - . 

In exccotkaiof adrcree,tfiepUjfcUffl<»cl«»rc-wrsa* 

property, fcubscqueutly thedefanaxii. in 

of another decree against tbetvnksse'uaie'^-to-TS'^ 

ptrty, proceeded to exernte Ida dcane ap«s»J 

saoe property. The pUdctol ibErmpon^wiir^ 

a claim, which was disalkwred. at it iai 

ohtaincA and eonaequejdly ix»i3 au y^T i r c- *»' 

sale certificate. In prdgto jmw-iutuai 

paid the amount of tie defanfime’* 

and subsequently inatrtsted a aug, aji’n,- 

dant to rtcoTCr the san.amt m f’, 

prerent the aUe. Tie 

aamuni was paid riire*a?r p3j1 rsat -^*,5 

KukeaStnff, JL, Sijtoia--— ~ 

6J8, that it vai xus a w 
the plainhS was cuslrd V a 
tppm Ciprdraia x. 1 

Meor^a Z.d-, CSiM> 7^-T. 

Attlaa r. fan fnaiac^ 
dOJSEo Kaxas £ixur -a 
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See Intekesx— MisckijIaneoub Cases 

Abbkars ov Eeut. 

[I.L.Il.,18 All., 240 

Sea Interest — Omission to stitdeate 
NOR, ou Stipoeated Time has isxtirkb. 

[I. li. B., 20 Mad., 481 

See Limitation Act, 1877, art. IIC. 

[I. li. B,. 3 Mad., 76 
I. li. B„ 12 Calc., 357 


CONTBACT ACT. (IX OP 1872} --conhmed. 
iSee Damages— Measure AND Assessment 
OR Damages — ^Breach ob Contract. 

[20 W. B., 481 
1. L. B., 5 AIL, 238 
1. L. E., 12 Bom., 242 
' I. L. E.. 22 Mad., 453 
3 O. W. X., 43 

See Cases under Interest— Stipula- 
tions amounting or not to Penamies.- 


a. 73 and as. 77, 83, 84, and 107— 

Jie-sale, Notice of-~ Rijijht of unpaid vendors — No- 
minal damapes. — Tho defendant purchased from the 
plaintiffs a cargo of 'Watson’s Hartley steam coal at 
H21 per ton, to arrive by ship ffrecian, but on its arri- 
val the defendant, on being called upon to do so, refused 
to take delivery, on tho ^ound that tho usual certificate 
tliat tho coal was what it was stated to bo did not ac- 
company tho cargo. Tho plaintiffs thereupon gave 
notice to the defendant that, unless delivery were taken, 
tho coal would bo sold on his account and at his risk ; 
and on tho defendant repeating his refusal to take deli- 
very, the plaintiffs caused the coal to bo sold, and it was 
purchased in tho name of Af 4" ^13 per ton. 

in a suit, which was stated in tho plaint to bo for tho 
loss sustained by tho plaintiffs on tho rc-sale, tho Court 
found that tho plaintiffs themselves wero the real pur- 
chasers, and that tho sale had taken place without pro- 
per notice, aud nuder tho circumstances was invalid. 
Seld, both in tho lower Court and on appeal, that the 
plaintiffs had, by the way in which they had dealt 
■HTith tho coal, rendered themselves accountable to the 
defendant in respect thereofjiand' that, notwithstand- 
ing the defendant had committed a breach of the con- 
tract in refusing to take delivery of the coal, tho plain- 
tiffs were bound to give an account of the coat, and 
prove that they had sustained a loss ou the re-sale, and 
on their omission to do so they were not entitled to 
recover any damages. Neld on appeal per Markby, 
J., that the plaintiffs wero not entitled to put aside 
the sale as invalid and treat the case as one for 
damages for breach of contract. Under the circum- 
stances, they were not entitled to even nominal 
damages. The mere shipment on board the Grecian 
did not pass the property in the coal to the defendant 
under s, 77 of Act IX of 1872. Rer Pontieex, J.—. 
Whether, by virtue of the contract and the subsequent 
appropriation and shipment, the property in^ the coal 
passed or did not pass to the defendant within the 
meaning of s. 84i or s. 83 of Act I X of 1872 ; even if the 
sale were invalid, the plaintiffs were not entitled, con- 
sidering their conduct in dealing with the coal, and the 
concealment of their interest in the purchase, and in the 
absence of satisfactory evidence of what ultimately 
b ecame of the coal, to recover any damages. Buchanan 
U.ATDALD .... 15B..I..B.,276 

s. 74. 


See Administration Bond. 

[I. Ii. B., 10 AIL, 28 


See Contract — Alteration or Contract 
— Alteration by Court. 

[I. Ii. E., 1 Mad., 349 


See Madras District Municipalities 
Act, s. 261 . L L. E., 18 Mad., 474 

— y- Penalty — Suit hy a joint pro- 

prietor for arrears of - rent — Pengal Penancy 
Act CVIII of 1885J, s. 29 (h) — Kaluliat executed 
prior to — Covenant for a higher rate'— Enhancement 
of rent--Eengal Rent Act ( VIII of 1869), s. 5.— In 
a kabuliat executed in 1881, it was stipulated that 
upon the expiry of the term of seven years fixed 
therein, a fresh lease should be executed; that should 
the defendant cultivate the lands without executing a 
fresh kabuliat, he would pay rent at the rate of 114 a 
bigha (a inte much higher than that fixed for the term); 
No fresh kabuliat was executed on expiry of the term, 
aud tho plaintiff, a part proprietor, collecting rent 
separately, brought this suit for arrears of rent at the 
new rate of 114. The defendant objected, infer ■ 
alid, that the plaintiff, being a part proprietor, was not' 
entitled to sue for enhanced rent, and that the stipula- 
tion for the higher rate ivas a mere threat, and not in- 
tended to be carried out. The first Court gave a 
decree at an enhanced rate, or an addition of two annas 
in the rupee,, in terms of s. 29 (6) , of the Bengal 
Tenancy Act. On appeal, the Subordinate J ndgo dis- 
missed the whole suit, on the ground that the suit 
being one for enhanced rent, and the plaintiff a part 
proprietor, the suit did not lie. Keld that, the 
kabuliat having been executed before the Bengal 
Tenancy Act was passed, the present case did not come 
within the operation of that Act, and the plaintiff, al- 
though a part proprietor, could bring this suit. Rani 
Chunder ChacTcrabutty v. Qiridhur Putt, I, i. R., 
19- Calc., 755, followed. Seld by Prinsep and 
Ghose, JJ. (Rampini, J., dissenting) — That the ad- 
ditional rent was intended to be enforceable only on 
default to execute a fresh kabuliat, and the so-called 
agreement to pay at the enhanced rate of R4 was in 
the nature of a penalty. Held by Rampini, J . — The 
plea that the rata of 114 was' a penalty was not taken 
by the defendant ini his written statement, and, in any 
case, the stipulation ^d not come within the purview 
of s. 74 of the Indian Contract Act, and the suit was 
not for compensation for breach of contract, but for 
rent at a rate which the defendanfhas agreed to pay 
from a certain time. Held, also, that s. 29 (<0 of the 
Bengal Tenancy Act has no retrospective effect, and 
does not apply to the present kabuliat, which was 
executed before the passing of that Act. That s. 5 of 
Bengal Act YIII of 1869 did not debar an agreement 
by an occupancy raiyat to pay whatever rate he pleased. 
Ranke Behari v. Sundar Lai, I. L. R., 15 AIL, 232, 

■ referred to. TaiBNDRO Narain Singh «. Bakai 
Singh. . . . . I. L. E., 22 Calc., 668 
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1 . 


excop, 1 — Possess ion 
other than owner — Tit/e 
The plaintiff let to 


of yoods hi/ 2 )o)‘son 

conveyed hy vendor to vendee, 

2> a piano ou liiro on tlio following tenns : — "At E30 
per month ; if duly paid for and kept threo years, 
bluill then become the property of hirer,” These 
terms were oiubodieil in a vouchor which was signed 
by P. The nmnthly hire was not regularly jiaid, 
and the plaintiffs sued for and obtained a decree for 
a portion of the hire up to May 1873. Subaequently 
in tlwt month, J9 sold the piano to the defendant, 
who obtained delivery of it in June. In a suit by 
the plaintiff in trover for conversion of the piano, tho 
J ndge found that the defendant acted in good faith. 
Jleld tlwt tho piessession acquired by D was not 
possession by conseut of the owner within tho meaning 
of 8, 108 of Act IX of 1873, excop. 1, and that he 
did not, by Kilo to tho dcfembint, transfer the owncr- 
.ship in tho piano to him. Exeep. 1 of s. 108 
does not apply where there is only a qualified 
iwsscssion, such as a liirer of goods has, or where tho 
possession is for a specific purpose. Giieenwood v. 
UozQUETiB . 12 B. It. B., 42 : 20 W. B,, 467 

2. Possession with conseut 

of owner — Bailment — Bailee — Sale by' bailee of 
yoods bailed-*-Title of vendee. — ^I'ho general rule 
liiid down by s. 103 of tho Contriict Act that no 
seller can give to a buyer a better title than he Inis' 
himself is qualified by exeep. 1 to that section, 
lint tho possession contemplated by that exception 
does not extend to every case of detention of chattels 
with tho oivncr’s consent. Tho e.xccptioii has 
particular rehitiou to the cases of persons allowed 
hy oivncrs to have the indicia of property, or 
possession under such circumstances as may 
naturally induce others to regard them os owners, 
and constituting some degree of negligence or. 
defect of precaution imputable to tho true owners. 
Where,' however, tho detention of a chattel is 
allowed for a particular Ihnited purpose, there is 
not a possession such lis is required by tho excep- 
tion. In tho case of a gratuitous bailment pf a 
chattel, tho possession remains constructively with 
the owner, S left with C a buffalo and a calf, to 
bo taken care of during liis absence from home. 

O sold tho animals to 2f. S sued to recover them. 
Held that the bailment by S to G was a gratuitous 
one, or else a mere custody by C for S ; that S was, 
therefore, at the time of sale in constructive posscs- 
siou of the animals, and C could not tiunsfer to M 
an ownership that he had not himself. Shaiteab 

MUEMDIIAB n, MOHAOTiAli Jadtoaii 

[I. Ii, K., 11 Bom., 704 

s. 124. 

See VoiiTJHTABX Payment. 

(X Ii, B., 14 Bom., 299 

ss. 128-147. 


See DeKKAN AGBIO 0 I.TTrBIST 3 BEMEF AOT. 

B. 72 . I. Ii. B., 5 Bom., 647 

s. 127. 

See PbINOITAI. and StIEETY— EIGHTS AND 
lilABIMTIEa OF SOBETY. ' 

[I.L. B.,1 All.. 487 


' CONTBACT Adt'a-K O-F iBhy-eontinnei 

s. 128. . 

See PbincipaiandShbety— Eights AND 
Liadixities of Sdeety. • 

[4 C.L.B., 145 

See SUBETY — lilAEIXITY OF ShbETY. 

[X X. B,, 19 Bom,, 687 

a. 130, 

Sec Apteax to Pbivy Codncie— Stay 
OF Execdtion pending Appeae. . 

[I. X. .B., 19 Mad., 140 

See Minob— Cases hndeb Bombay Minoes 
Act (XX op 18G4). . 

[XX, B., 19 Bom., 245 

a. 13X ’ • - . 

See Ghabantee. ' '■ 

[L L. B., 10 All, SSI 

See Hindu Law — Debts. 

[X X. B., U Mad., 373 

• : 83. 132, 139. 

See Biiii OP Exchange. 

[X L E,, 3 Calc,, 174 

: SB. 133-143, 

See Cases undeb Pbinoipae and Subety. 

ss. 141-142; 

See VoEUNTABY Payment. 

' [X X. B., 14 Bom., 299 

a. 142. 

See Guaeantee .X X. B., 6 Mad., 408 

S3. 148-161. 

See Cases Undeb Cabbiebs. 

See Cases undeb Eaibway Company. 

sa. 150, 161, 162. 

See Onus of Pboof— Bailments. 

[I. X. B., 9 AIL, 398. 

3. 16X 

Se e Bui. OF Lading. 

[I. X. B., 10 Gale., 489 

•: SB. 151, 152. 

See Hotel-Keepeb and Guest. ' • 

. [I, X, B., 22 AIL, 164 

a, 170. 

See Bailment . I. X, B„ 6 All,, 139 
See Lien . . I. X. B,, 8 Calc., 312 

a, 171. 

See Atiobney and Client. 

[X X, B„ 6 Calc,, 1 

See Bankees . X X. B., 19 Mad., 234 

.See -Lien . . 1. X. B., 8 Calc,, 312 

. [X X; E., 13 Bom., 314 

: a. 178. 

See Lien . I. X. E.-, 18 Calo., 573 

. [X. B., 18 X A., 78 
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DlUESt OF CASES. 
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pONTBACT AC?E (ES Off ia72)-c<m/t«««rf. 

1 . ■ — — _ , , Cuttods oj Merrant— 

Totftttton~Pled^e of goodt^—k. smant, entnuttnd 
by bis mistress with the custody o£ goods. 


Se» Gueewooh e. HoLQirEXTB 

[12 B. I.. B.. 42 


CONTBACT ACT (IX Off 1872)-eo«^i»«r</. 
B. 102. 

. Stt PaixciPiL ASD AoBSX - Luniinr ot 

^ AaENTS. . . . 11 C. Ifc B., 647 

S3. 201, 218. 

Stt LiMiTATloir Act, 1877, art. 80. 

[I.Ii.B..12 AIL, 541 
Stt P&isciTAi. Aini Aobnt — Liabilitv or 
AoxsTS . . I. Ik B , 12 AIL, 641 

[L L. B., 23 Calc., 715 

B. 202. 

Are PBlKCirAL Aim Aoevt — COHUISalOX 
Aosxis . . L I* IL, 20 07 

SB. 202, 203. 

Stt PaiBciPAL isn> Aaxm— R kvocatiom.* 
[1. 1>. B., 5 Bom., 263 
1. Ik B., ^ Bom., 403 

BB. 216, 218, 

Stt Priscitii, A3n> Aqext— C o>tui$gioj( 
Aas.VTJ . I. Ik B., 18 Afod., 233 

BS. 217, 221 

Stt IiiM . I. Zi, B., 13 Bom., 303 


iofendod tlio suit. Held that the ptsiiitiil was 
GuUtlcd to recover tlio Jewellery from H uadcr 
a 178 o£ the Cuntnet Act, O baling obtaiord H 
from tbc plaiatiS by an ofloice or Iraud nitkio 
Iho meaning of that acetion. Kabkck Cuoum 
Saits c. aoraiKUTO Pivut 

[LB. IL, 3 Gala, 204 


S. — Pledge— ITaibo>*d and 

ir»ye»-.Po»ee»eion reguired for taltd pledge.— The 


Uie Lnowledgc and consent of the plauitiif. had 
chaigo of the jewe]<aso eoDtainiog tho oruaroents 
in question, which, howenr, belonged esrtusWcly 
to ibo plaintitf. WitlKiut ihchnowIcdgoorconscDt 
of the plaintiff, his wife pledged tbeso ornameoU 
With tho defendant as security for the repayment of 
certain promissory notca ptui^ by her in favour of 
tho defendant. After her death, the defendant 
claimed payment of tbc pronussory notes from tho 
plaintiff. Tho plaintiff refused to pay, and suedtbo 


8. 230. 


See CiiAbtsu Pastt. 

[I L. B., 7 Bom., 61 
See Psiisccn'Ai AKP AoBirp— I.tAsiUTS or 
AoziiiB . . I Ik R., 6 Cola, 71 

^ Ik B., 6 Bom., 6^ 
I. Ik B., 17 CbIo, 440 
I Ik R>t 33 Bom., 704* 

B.23L 

See CeSIttlCT—CONSTErCTtOS OP COK. 
TBACTs . . IIk B.. 24 Calc., 8 

[Ik B.. 23 1. A.. 110 

eg. 231, 232, 233, 234. 

See PsiKCtFAi. Aim AasHT— L tabilitt or 
pBCiarAL . IIk B, 4 Bom., 417 
. [I Ik B,0 AIL, 681 
1. 1. B., 23 Mad., 687 

8. 235. 

Stt Ceabtes Fabtt, 

[I Ik B., 7 Bom , 61 
Bee EiOHT or Suit— M rsBBpjipgrsuxio^. 

[L Ik B., 24 Bom., 168 

S.237. 

See PanrciPAl A50 Aomri— ArriioBjir 
OTAOESTS . . 22W.B.,16Q 


Set Pajit»er8iiip-.Wbat coEBTircrM 
Paiotbsdip . L L, B, 4 AIL, 74 


See UiSDO TiAw— JoiPT Familt-'Dix:* 
Axo 7oijrr Fakili IlraisesA 

[IlKa,3CsLi.=^ 
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BI0K5T 01^ CASKS, 


CONa’IlACT ACT (IX on* 1872)-<jo«f, *,,««/ 

- - u.2-10. 

AVc I’AUT.sKuiiuii’— UiiHini ASi> Lumii- 
TUa yj' . o c. L. It, 21 

— 0, 253. 

i>V<f l'A!4tH!:U..imi’~J)IdjioU'riON OV l».tUT* 
. . 2G \V.It,40 

[I. lu U., 10 Calo., 000 

.^Ve I'AutHUaiUlV— .Sv«3 uasi-KCiiSd 

i’AuiNWy-im-j I. L, It, 20 Calc,, 281 

jj, ‘JJ.1. 

Se^ l'AUT?(t:a3iiji ' — hliifOuvtwH qyVxut- 
:(i:uAUJS‘ . I, Ifc It, 8 Cala, 078 
tl. L. It, 0 Mad,, O-ia 

a. 205, 

A<f Vtivu t l-'BEd Acr, a, 7. cr. I, 

[I. L. It, 0 Uom., 143 
1. 1*. It, 7 Bom., 125 
13 C. L. it, lOO 

AVa Count Frkj Acr, acii. I, ct, 1. 

[I, li. It, 7 Bom., 635 

Stf Juiiiaoicno.s- ov Civil Cocut— Paut- 

XKUami* , • I. B. It, 7 All., 237 

■iV« PAaT.tEUjuiT— DiaaoLCTiou ov I»,vkt- 
ituuaiiu' . I. Xi. B., 10 Calo,, 009 

Atf PAitr-scuaiiir— SuiTJ itCKi-iiori.vo 

i’AUT.'fcuAUU'a 1. Ii. It, 22 Calo., 002 

6'(f lUa JuBic-VTA— M .vttbuh IX IsaCB, 

P. Ii. B., 32 Calo., 683 

iVa V.aUATIOX 01* SuiT—SciTd. 

[t li. It, 22 Calo., 003 

1, Juriidiclioii of Ditiricl 

Court— Sait for distolatiuu of partn^nhip and 
for iiccouut , — TUii »uit 'wai brouglA for a ilijAiilullou 
of jurtucrsliip lidWtin plaintiff ainl llr»l ilofemlant, 
will for !Ui (iccoiuit as bitivocu thcai. It 'vad alltgcd 
in tbc plaint tliat jilaiiiliff and firiit dcfcjidaiit tutcrcd 
into pAitm-wliip in ISOi to ivork a juugla in the 
North -\rcot Bialrict ■vTliieh had bccu kaaeil to 
plaintiff for three years j that fourth dcfenil.-uit was 
subjoiuently ailiuittvil n partner, and that the con- 
tract was carried on under thu stylo of Ii T ij' Co . ; 
tliat in March 1S07, fourth defeiiiLuit took up a cou- 
tract in Maiiras and another gcnc.-al jurtiiership was 
established, of wliich plaintiff and lirat defendant 
u tre' membtrs ; that the funds of tlio tlrat finu became 
iiicorpotated in the second firm, which was styled K 
T .j- K, and tliat this firm undertook, several cou- 
tractsin iMadnisand Cbiuglcput; ami finally, tliat the 
cause of actiou was the refusal of first defendant to 
account, and accrued in North Arcot District, where 
uU the defendants resided iicrinaucntly. The District 
Judge dismissed the suit on the ground that, under 
s. 205 of the Contract Act, ho had no jurisdiction. 
Held on appeal tliat the District Court of North 
Arcot had jurisdiction, as the defendants^ were 
resident within the district ; that the provision in the 
Contract Act is permissive, and docs not prohibit a 
suit elsewhere tluin at the place where the partnership 
was carried on if a suiJieieut ground of jurisdiction 
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CONTRACT ACT (IX OP m^)-continucJr 
exists. J.IVAU RAStAaAltt r. S.tTHAMJlAKASX 

lni;uuvi!i<o.vi>.v3.tiu . I.I,.H.,lMad.,34a 

2 . ; JurUdiotion of Mslrict 

wourf ottUfor adjattmeni of accounti of a part- 
itrrjAtp. 3. 2(55 of the Contmet Act, while it enables 
a jurtiicr, after the termination of a partnership, to 
apply to the District Court to wind up the business, 
doi.s not taka away the onlinary right of suit in any 
Civil Court having jurisdiction to liave the accouuttf 
of the lurtnenhlp taken. Ldcujuan Call t, Kam 
L.ali. . I. L. H., 6 Calc., 261; 8 C. L, E,, 115 

3. ; Jurisdiction of DUlrict 

Court — Hartacrjliip, Wind%n<i upr-Tha Bombau 
Cicit Courts Act, No, XlP’oflSe'J—Fower of Dis- 
trict Judge to refer to Assistant Judge a casef ailing 
ttiutcr s. 2C5 of Contract Act. — A previous dissolu' 
tioii of jiartncrshlp is necessary in order to give 
jurisdictiou to the District Court under a. 26a of the 
Contract^ Act. Accordingly, where a suit was in* 
btitiitod in the District Court of Mimcihibad by some 
uicmhers of a partnership (which, however, was not 
disa.dviti at the date of the suit) for the winding up 
of the husiui sa of a ginning factory and for distribut- 
ing among the shareboldtrs wiy surpius that might 
remain, after providing for the payment of its debts, 
under s. 2C5 of Act IX of 1872, and the Assistant 
Judge, to whom it was referred for trial by the 
District Judge, directed tho dissolution of the 
paAnerahip and tho winding up of its business, the 
Rtgh Court on appeal reversed tho decree of the 
Assistant Jud^c, and returned tho plaint to tho 
plaintiffs for its presentation to tlio proper Court. 
Qutere — 'Whether tho District Judge h^ power, 
under tho Doinbay Civil Courts Act XIV of 1869, to 
refer to the Assistant Judge a case falUng under 
a. 265 of Act IX of 1372. Son.uj« Faedoxji v. 
DvLXumuM Habgovaxuas L Is. R., 6 Bom., 6& 

4. ; — Jurisdiction of District 

Court — Winding up partnership — Subordinate 
Court — Bengal Cicil Courts Act (VI of 1S71J, 
s, 11. — Tho Court of a Subordiimto Judge is inferior to 
the Court of a District Judge within tho meaning of 
B. 11 of the Civil Courts Act. Tho word “may'’ in 
a, 265 of the Contract Act has a somewhat similar 
force to tho words “it shall bo lawful" in a statute, 
wliich jnorely ma^ that legal and possible which, 
there would otherwise be no right or authority to do. 
And tho words “may apply" in the section create a 
new jurisdictiou, which must bo exercised strictly in 
accordance with tho statute which creates it, that ii 
to say, tlio jurisilictioa created by tho section must bo 
exorcised exclusively by a Court not inferior to the 
Court of a District Judge, within tho local limits of 
whoso jurisdiction tho place or principal place of 
business of tho firm, which it is sought to wind up, is 
situated. It was tho intcution of tho Legislature, in 
enacting b. 265 of tho Contract Act, to create a new 
jurisdiction to bo exercised exclusively by the Court 
of tho District Judge; and in tho absence of a 
contract to tho contrary, tho members of a partner- 
ship, or their reprcscutativcs, cannot obtain the relief 
mentioned in the section except by resorting to_ that 
Court, Tho presumption that the existing jurisdic- 
tion of a Court is not intended kr be taken away 
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DIGEST 0? CASES. 


( 172C}) 


CONTRACT ACT (IX OS' 1872)-<eii«iii««l. 


UCE V. BCSSICK Luj. MOUtCK. FsOBiD DOSS 
Mcuicc V. EbS&B KATH KtUlCE 

[I. li. R., 7 C&lo.. 157: 8 C.I.. B.» 329 
5. - '■ Jufititelioti Iff Dittritt 


Cl. Z>. S., 4 Alt. 437 
7. - — — - — — Jtniiiflion of Jhtlnet 
Court— S«< for profit of a ti\p—C(hemtrf «» a 
tifj^^Partneriitp—Cenlract Act (IX of iS7IJ, 
t. 239, illvt, (tJ—Jufiidicliott ofI)tttrtcC JvJoe, 
— The f&ct tliat torml penoot &rQ co~}wnen of « 
thip due* Dot nalse them partoeri, and it u not 
Dcceuar; that a niit b/ one co-owner afrUnat Um 
managiDg owner or (bip’i baiband, for bU ibaro 


Bpz MiXOOU 

CL li. B . 8 Calc., lOU : 10 C. 1.. 1 


CONTRACT ACT (IX OP IBlZi-eonlinted. 


ot the Code of Citil Procedure, and an award wai 
glrcn declaririg the pUmtUf entitled to recorer a 


of the Mdd^. Frotad Doti Mullt'k v. JBureirjb 
tall MuUicte, I. L. S., 7 Calc., 157, and Earn 
Ctuader r. Mainele Chunder Banxkva, 

7 Ca7r..d28. Acfcnted from. Kaluv Das 
c. Oamqa Sasai . . I. L. R., 6 All., 500 


jnrtediclion atiigned to the Butrici Court by 


I. SC5 of the Contract Act. tVhere ii 


of the Contiact Act. Kaiiatta r. Cbabuka 

ScCABA . . . I. L. B., 6 Mad., 250 

9. — — ' — ■- JiinjdictiOB of BtHrtel 

Court— .Juii for dtssolutioH of parlnerthip— 
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CONTRIBUTION, SUIT VOR-contiau,d. 

1 CO-SHAREES, LIABILITY 07—c„nhiiiitd 
equirsient to the interest he held >a it. Us&oda 

FSSSSAD ACUtBJES V. SBUBBOaOOKPEBSB DEBIA 

IUW,R,453 

4. Suit for reveiixie paid by 

lumberdar for co^sbarera.— Until the shue- 
boldera formally tahe iteps to sit aside as lumberdar 


Pebsbad r. Sauq Eau* * . . 8 N. W., 278 

5. Coats of suit for possession 

of accreted lands agalnat zamlndara— 
porttonatc Itaitlify — St having obtamed a dccrea 
against T and other zamindars of prrgnnnah Nj* 
meaungh for poascesion of certalu accreted lands as 


CONTRIBUTION, SUIT POR— e£.»<i«w#rf. 

L CO-SHAEERS, LIABILITY OF—coHcludiJ. 
(nhose name is not recorded and who is net a party to 
the aait for rent) sold away his interest before the 
date of the suit, he having been a tt>.<r«inet at the 
time the liability arose, would not relieve him of the 
liability, although he may not have derived any ad- 
vantage from the payment made. Gosicmo Cnox- 
DGB CnOCtSBBUTTT t. BASABT ECUAB CSCCEKB- 

BBTTir , . . . .3 0. W. N., 384 

2. VOLUNTAEY PAYMENTS. 


his descendants to support theidi-Is, nor can any suit 
for eontniintiun lie agaiust any of them fur payments 
made for the expenses of the idols, SeaM L ii.t. 
Sbt «. Hc&o Soonpcbsb Gcfta 

15 "W. R., 29 r 1 lud. Jur., N. B., 88 
10. — Payment of debt by one of 


ing guarantor had prevlonsty applied to. n proceeded 
against, the priuifpsl, with a new to rccorer the 
debt fivm him. Nvso Nasaot Dobs p. Bsojo 
M onnit POBS . , . W. R., 1884, i(f 


20 W. R., 20Q 

6, Sums expended in taamtain- 

lag common property — Content o/ eo-thartr*. 
— A ccKiwncr is liable to contnbute te the paymint 
of all sums necessarily expended by another cuownrr 


’ [GN.'W.jada 

7. Repair of common weter- 

couxse by one co-owner. — -Whae a waUx-eimTse 


£26 W. B., 170 
- Rent-suit against recorded 


dneona faraiiiig ImC in a zauuudariahithhad bccia 



( ) 


lHGtoT Oi^ CAb'fcrf, 


( i 7 'J‘J ] 


COKTiUBUTION, BUIT FOIi-cunth>ual. 

L'. VOLI.'NTAltV I’AV.MHNTS-co;.<,-„wn/, 

ity i|it; pI.-uiitiiT. llt'Ul tUi: was 

i\ viiluntiuy Ltu'. t»ml Uu- »\ill llurol'ijn' w.nid not lie. 
Kui.tll.-iA ICjsnojiiS I'OlilJ.Vli r. KaII-AU C’KAJtrU'A 

MooKj.jUi'.K • . . 0 B. I* R, O'll, uoto 

(*, Ki.ho Kiaitoiii: I'oDUAU r. Kovr,A.-iii Cu^f^. 

. . . iaW. K .,128 

^ 13 . ... Paymunt by jutigment-oro* 

uitor on croua-tlccrco by ono only of hla 
]u«lgiuoilt-Uobtoi'U — /'itytsfij/ fur arrean i\f rtnt, 
--.V (iirrtfbAilcr fi.r urr.iiM i:i ruit iifiaiiist llirco 
1 1 r.( :i» ji inlly jilacktl catain nf Dicmy in Cimrt 
l-> tin' rruiil i.f 4 jiii; 'if tlmii, ru., tliii Jilahitiff, ivhy, 
in liir raj'.icUy uf munition nf liir w ii, had a cn.ha* 
ditrn' htiii, and uftir.fnrdj ho witlidrow 

tlicjo in mcutii II of thif j. hit dijcru'. 'fhuro- 
uj-<ni th>' I'lainlitt nud thii nlhvr two ji.iiit dihtorA 
till" C'.nuil.iili' n, na aho had nj'aid to lur mim.r si,n 
tho aiiin of tiii lu-y ui takm luvav. J/eh! that tho 
j'.ijimnl hy tho idaiiitiff t<< lur iniiu r aoii wa.i a 
\i.liUit.iry j'.ijimiit, and iv.iai lu.t tln.ri.furc i.uch ii 
juMiuiit a» vutitlid lur t,r *uo Inr juhil dthiois fr.r 
r'.idnlnith ii. Uaji.akiii Diaii r. Taiiamojoii! 
C’iiu\vuin!.Ms 

[3 B. L. R, A. a. 281 : 11 W. R, 218 

Id. Suit for fcoa of Amooii 

deputoil to uiako partitiou—PiiyiatnU iy «iio 

j,ri jiricfur .' — A suit fur coiitributiuii for the ftia of 
iiii jtJiuin u'ho «iis di'iitilod to make a batwara n -111 
lie iutaiiiat lUiutlur jiupriotur of the (.state who 
jiiiiicd with till' jihiintiiT in ai'plyiiig fur the batwiaa, 
and is nut anVc'l<.'d hy tho fact that tho batwara 
was, fur ci'itaiu rdib-'.iii.s, nut carried out. The 
Concctiir having calhd ujr.ii tho pri.iiri(tcrs to pay 
the f(!ta uf the .\mteii, tho jdaiutitl’s payment of 
till! win lo ainuunt was nut a vi.Iiiiit.'iry payinetit, as 
tho Cilhcttr cnuhl have ».ihl tho whulo estate to 
naiiie the fioti. auvh suit is guvvnud hy Act XI of 
ISliS. tinilKslt CuCSnillt LAIIOOUV r. wtsUBOCA'ISS-V 
iiiiuiu: 8 W. R, 333 


15. payincut of coats by ono of 

representutivos of judgraont-dobtor— 3 ’oijj/ 
/iu/uVity /< r cci/j.— Xotwitlist.vHding au order o£ 
the I'rivy Cuiuicil that a covtain sum should bo paid 
to a Jndomeiit-dilt'.r out of numoy dopesitod by tho 
judHiuent-dchtoriu their tuasury, the former took 
i.ut esecutii.n against the proporly uf tho lattijr, who, 
haling died iu the iiuautiliie, wa.i repnseuted by 
plaintiJTs and dcfemlant.s. Certain prejierty belong- 
ing to the ikciased having been attached and adver- 
tined fur tale, plahitifTs paid tlic costs due under tho 
I'rivy O. uiicil decroe, and then biied fur coutribution. 
jUM that defendants were liable for the sum paid 
in cxciss of uhlintill’.s share. AlisrcBOOtLAU r. 
IIeau Khan . . . 14W. K., 105 


16, Payment to stay stile-— 

jfur refund on ground of previous satisfaction of 
dec)\e. — A Was iu pcsscssinu of certain lands iu 
lieu i.f dower. Ji put up to sale, in execution of a 
(Uerto against C (A’s husband) C’s rights and 
iut( ri bf in tln.se* lands. A under protest deposited iu 
Court tliu amount claimed in order to stop the sale, 
and eonseuted that it should bo paid over to jS until 


CO.NTHIBOT10H, SUIT FOJl-conlSftaed, 

‘J. VOLUNTARY I’AYlIENTS-eonKaiied, 
the rights of the p.jrt!ts could be settled in a regular 
suit, ,£ then sued if for a refund of the money on 
tho thut iitf the* tiujc of 7i*Ji uttachhi^ tho 

pn.pirty his decree against C had been already 
sjitisltiih 'Iho Zilla Court gave a decree for A ujkiu 
the iiurit.s. The High Court, on aiipeai, held that 
the ji.iymcnl into Court was a voluntary payment, 
and therefore ^1 had no right of action against if, 
J/e/d (reversing tho dteiskn of the High Court) 
that tlie payment was not a voluntary p.ayincnt, 
Faii.ua Kii.vtu.n- r. AfAiiousiEi) Jan CnovrDinvsr 
[1 B. L. R, P. a, 21 ; 10 W. R. P. C.. 29 
12 Moore’s I. A., 65 

17 . Pnyment by lessee of Qov- 

ornmoiit rovonuo on default of malik. — 
WIku a sub-leese'o (kutkiuadar holding from a zur-i- 
pishgieibvr) pays tho Government revenue on the 
(lefaiilt of the malik, who sells the estate to escape 
liability, the obligation to repay the same is a 
personal liability on tho part of the malik which 
could be enforced iu a suit fer contribution, aud 
cannot be enforced against the estate. Jnoo BuuOr 
onu r. Taiia Hoou Hosseix . "W. R, 1864, 133 

is. — Payment by dar-pataidar 

to stay Bnlo-r-iiditVi^ of co-sharers i» zamiii- 
dari. — JlelJ that plaintifL who held partly as zamhi- 
liar and p.artly as ilar-patnidar, was entitled to look 
to his cc-sliarcrs iu the zumiudari for contribution of 
Oovernmeiit revenue paid by him to save tho entire 
estate* frem sale, and that tho fact of his being a sharer 
in the ibr-patui could not bind him to recover his 
over-payments from tho patnidurs. Bauua MAUHUa 
I)uix c. Rah RrxjTx CuscKsiintrTrir 

[17 W. K., 461 

10. Payment of revenue to 

save estate from salo — Suit against co-sharers , — 
Where a village was in arre'ar through tho deficiency 
of a former lumberdar, aud the plaintiff, having pur- 
chased at auction tho share of tho lumbordar, and not 
his right aud liabilities, kid to pay the rovinuo to 
save tho I'statc, — jfetd th.at tho plaintiff had a. right 
to call iijion his co-sharers to contribute their quota, 
of Uovernmeut revenue, tho co-sharers' remedy being 
.■igainst tho defaulting lumbcrilar, Fuzui, Axi v, 

J OMKA Doss .... 1 Agra, 229 

20. ^ Payment to prevent for e- 

olosure— Evidence of defendants’ shares. — 
In a suit by ono of s’ovcrul shareholdois iu certain 
miirtgaged property to recover contribution on ac- 
count of payment made by plaintiff to save the pro- 
perty finm being Rrcclosed, not tho audder jumnias 
ussesseel on the villages to which the claim related, 
but the ziuuiudar’a ccllcctiona, would bo the better 
evidence of the relative values of the villages aud tho 
propoitiou payable by tho defendants. Kuatoon 
K ooxw.ut V. Huuvoot Kabain Sixon 

[20 W, R, 163 

21. Payment of revenue to stay 

sale — Liahiliig of ' mortgagees ^ of co-sharer tti 
■possession. — The interests of a Hindu widow (Jt. V.) 
iu certain estates having been mortgaged, the mort- 
gagees in tluc course foreclosed the mortgage, and 
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CONTEIBUTION, SUIT POa-co»<jB«</. 

2. VOLUNTARY PAYMENTS— cowiinuei. 
obtaineil a decree fur possesBiun. Intennediatelj, 
Ji 2> committed default m the payment of the Got* 
eminent revenue, and her iharo was paid in by hs 
co-shareri, who brought a sait agslnat JS J> to r«~ 
, cover the amount, and obtained a decree. This decree 


which she emitted to male. ITefd that a amt fur 
contribution is not founded upon implied promise «r 
request, but that the obligation to pay rests on a 
di&rent ground, vis, that m ajaaft jure the law 
requires rquahty. QrXGA OoDlNJ) MmJbui, p. 
AsHooTosn Dsus ... 21 W. K., 266 


property which had been pledged by them aa secu* 
rity. Ue then broncht part of it to ante, exempting 
the ahore of P (uhich he purchaaod without notice 
to the other tenauts) and realixed hii duee, J pay* 


her shore. If, therefore, U wuhed to rctidn that 
ahsjc, ho was bound to make good P's defalcation, 
Jeetbam Duit t. Dooboa Hass Cqattebjbb 

[23 W. B., 430 


CBUDnEB GnosE .... 6W.B.. 112 


ate, fer which they obtamed a sanad lu 18C4 undtr 
Bombay Act VII of 1863. The defendants wti« the 


CONTTRIBUTION, SUIT 

a. VOLUNTARY PAYMENTS— coneioied. 
the plaintiffs without the defendants’ consent was 


perfectmg their title. lEgurGBirAi r Uataji 

[I. I.. R., 4 Bom., 70 
KASEALDDur HrsEX KnAN V, Pastas Mota 

[I. L. R , 6 Bom . 244 


t^ quiUrent to ihs ancestors of the p}amtiii,^and 
after them, to the plaintiit himself In 1869 the 


Government, aceor^ngiy, granted the village to 
hiui at the summary settlement of two annas in the 
rupee of the full assessment No notice was scried 
ui^ii the defendant under the Act. nor did the 
plointiS infirm the defendant of the notice winch the 
pLualilf had received in respect of the village. The 
cerlifiraie issued hy the Collector to the plaintiff. 


directly under Government or as a tenant of the 
plaiutiff. Eaxcaiusib Uuseb Ehav % Fabtap 
Mota « . . 1. 1.. R., 6 Bom., 244 


3. PAYMENT OP JOINT DEBT BY ONE 
, DEBTOR. 

20. Mortgaged property pur- 

chased By various persons— Payuifjii /o 
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DIGEST OE CASES. 


C0Na?ElBUTI03Sr, SUIT FOR-co»hmed. 

3. PAYMENT OP .TOINT DEBT BY ONE 
DEBTOK — oontinued, 

sued the mortgagoj' and the plaintiff for the mortgage- 
money, claiming to recover it by tho sale of tho 
portion of such estate purchased by the plaintiff. 
Having obtained a decree, the mortgagee caused a 
portion of such portion to bo sold in the execution of 
the decree. In order to save tho remainder of such 
portion^ from sale in tho execution of the decree, 
the plaintiff satisfied the judgment-debt. Tho plain- 
tiff then sued the dofendautsfor contribution. Held . 
that, assuming that the mortgagee, by not includ- 
ing tho defendants in his suit upon the mortgage- 
bond, had put it out of his power to proceed at law 
by another suit on the basis of the same bond against 
tho pi-operties in tho possession of tho defendants as 
purchasers, it did not follow that tho plaintiff’s equi- 
table right to recover a fair contribution from the 
defendants on the ground of his having paid the 
whole debt due to the mortgagee was thereby in- 
validated. Jaoat Naeain c. Quinn Husain 

[L L. B., 2 AIL, 807 

27. Sala of property subject to 

mortgage in execution, of money-decrees 
against mortgagors— suit hy mort- 
gagee to recover Ms mortgage-debt hg sale of part 
of moidgaged properlg only — Payment of mortgage-'- 
debt by holder of pari of mortgaged property — 
Jtiyht on such payment to sue for contribution from 
other holders of the mortgaged property, — The 
owner of a portion of property comprised in a mort- 
gage, who, in order to save his share from sale, 
has satisfied a decree' obtained by the mortgagee on the 
mortgage against him, can exact contribuSon from 
tho owner of another portion of the mortgaged 
property who was not a defendant in the mortgagee’s 
suit. Jayat Narain v. Qutub Jfasain, I. L. M., 

2 All., 80f7, followed. Chaganuas Magandas v. 
Gansing . . . I. L. K., 20 Bom., 616 

28. Joint mortgage — Purchase ~ 

of share in mortgage at sale in execution, — P and 
JD in May 1867 jointly mortgaged their respective two 
hiswas shai'cs of a cei'tain village. In August 1877, 
the mortgagee sued to recover the mortgage-money 
by the sale of the mortgaged propei-ty, and obtained 
a decree. Before this decree was executed, L obtained 
a decree against P, in execution of which his t\vo 
biswas share was put up for sale on tho 20th J une 
1878, and was purchased by A, Subsequently the 
mortgagee applied for execution of his decree, 
and Z>’s two hiswas share were attached and adver- 
tised for sale in execution thereof. In order to save 
such share from sale. A, on the 29th June 1878, 
satisfied the mortgagee’s decree. He then sued P, 
D’s co-mortgagor, to recover half the amount he had 
BO paid, by the sale of P’s two hiswas. Held that, 
inasmuch as, when A discharged the whole amount of 
the moidigage-debt, he not' only became entitled .to 

a contribution of half such amount from P, but, 
having acquired the rights of the mortgagee, was 
competent to assert alien on P’s two hiswas share, A 
was entitled to a decree as claimed. Panoham 
S iNGU V. Alii Ahmad . I. L. B„ 4 All., 58 


( 173J > 

C ONTEIBUT lOIT, SUIT -FO-R-conUnned. 

3. 'PAYMENT OP JOINT DEBT BY ONE ' 
DEBTOR — continued, 

29. Mortgage debt— Apportion- 

ment of decree according to share of purchased pro- 
perty — Payment o^-moneyfor which other person is 
liable. — In execution of a decree, the right, title, and 
interest in two parcels of property of a judgment- 
debtor, who had, previous to the attachment, executed 
a single mortgage thereof to A, were sold; andP 
and C respectively purchased them at Afferent 
prices. A sued the mortgagor and the purchasers B 
and C for enforcing his lien on the two- parcels of 
property. - - The suit was dismissed by the &st Court, 
but on appeal tho order was “ Appeal decreed.” A 
I entered into a compromise with B, and entered satis- 
fection of a moiety of the decree. He afterwards 
issued c.vecution of the other moiety' against -C, and 
compelled him to pay. C now sued B for recovery of 
, the proportion of the amount paid by Mm to A, 
but which, according to the valuation of the respective 
properties, should have fallen into the share of B.~ 
'Held that the debt due upon the mortgage-bond 
was a general burden upon the two properties, for 
which no portion of those two properties was more 
liable than the other. Held also that, as between the 
plaintiff and defendant, the liability was not joint,, 
but several, in proportion to the respective values of 
the properties, and that the plaintiff, having been 
compelled to pay money for which the property of the 
defendant was legally liable, was entitled to recover' 
thelamount from; the defendant. Bhaibab Cbandba 
Madak V. Nadxae Chand Pad 

[SB.B.B., A.0.,867 

S. C. Bhybub Chundbk Mudduck v. Nuddiab 
Chand Pad ., . . - , 12 W. E., 291 

30 . Sale of mortgaged property 

to different persons — Undertaking by one io^ dis- 
charge liabilities. — A and B, respectively, at ^er- 
ent dates, purchased portions of a property on ivMch- 
there was a mortgage. On the mortgagee obtaining a 
decree against the property, B paid off the ptire debt; 
and brought a suit against A for contribution. Held 
that he. was entitled to recover, notwithstanding. in 
the deed of sale to B there was an undertaking by B- 
that ho would discharge all the liabilities of the mort- 
gagor, including the mortgage on the property., 
Mothoobanath Chuxsobadhya c-KeisiokUmab 
Ghosh . . . . I. Ii. E.,.4 Calc,, 869 

31 . ; Eelease panted to one 

debtor — Payment of more than proper share of 
debt. — Any debtor paying more than bis share is 
entitled to sue his co-debtors for contribution, whe- 
ther a release has been granted or not. Sheo Chuhn 
Ladii V. Bam Susun Sahoo . ISW. E.,.4& 

82, Joint bond— payment by one 

debtor on bond. — A and B jointly executed a bond 
in favour of O. When the bond fell due,_ A alone - 
executed a second bond for a larger amount in favour 
of C, covering the amount of the debt under the 
former bond, together with a further advance to him 
(A). At the same time, C cancelled the former bond. 
Heldr that- therenpon A- could maintain- his suit 
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COKTHIBUnON, StXIT FOB— 

3. PAYilEKT OP JOIST DEBT BY’ OSB 

«g«lnit H for oontribntioD. TftiUAKnA^iTtt RoT 

f. KtsifUfirn Kor • . . 0 31. E.. esa 

[14 W. B., 463 

03. Docrco agixlnat ono of 

Bflvoral joint dobtora— C< im« of acitoo.— Tbe 
tncro r>Mtcnr« of a decree againAt one of »c>cnd 
joint debtor* doe* not affird ground for a suit for 
contribution aji^lctt tbe other debtor*. Raw Pxii- 
au^D Mx<3a r. SassBaor bisau 

[11 B. I.. It. 70 
10 vr. R,, S4 

Scfitjooc Ucn r. Bar Levnurer Sriroo 

iao-w,B.,5t4a 

34. Fayment joint decroo b7 

ono of Hindu cO'pateoners.-'X dccrco hating 
been liasa^d againU tbo (ilainti^ and defendaut, un« 
diiidcd lliudu brotliiTi, juintly fir « fanuljr debt. 
4nd the J(ettf<'li<'2dcr haling tefifd the «uczi decn^d 
(tum the tilMutifl’, a mt wm brought by him in a 
Smatl Catiae Cenrt for conttibntlun againit the de* 
fradanl, JlAH that tho cult tronld not )>* under 
the rircQQutaiiec* ol the ca*«. Cniixantu UaQ 

FJortOto n. Uiuxaiu Kaimauia Pesntu 

CI.L.B.,OMitd., 424 
S$, — Purchase of decree by one 


llAZiti . . . B. T*. B.. Sup. Vol, 038 

8. C. DMtunvus Dassi v. Eesas CatmnBs 
SeiK. Sonoor Chnn>u Ifazu t. TBortnCKosaTa 

Uqt 0 W. B,, 330 

Dioivsn&zz DssU r. £3u*5 Caevnes Sine 
[15 W. B., 373 
Osnor Carsie Box Cso^nax t>. Sobi'* Cntrs* 
DIB Rot CsoirsBBr . .S3 W. B., OS 

DlSiUBDlBS DSBlB r. SfllBODB PesBiiio Bor 
[6 W. B., Alia.. 40 
KeoaBiLxs 0, KcBD JjUJ- • • 017. W.. 3 


30. - 


- o/df 


eree offatntl another.— Oae of nine judgment* 
debtor* p&id the whole of the debt, and then applied 
to execute the decree agolnit one of the other*, if rid 
that be wa* entitled to recelre only 0Dc*nmth oi the 
debt front him. KisBEir BiiturEX CuofTpaua ^ 
hloatu* CacirsEB Bor 

[Marsh.. 339 : 2 Hay, 460 
contrthutlon 


37. 


. Suit 


against joint judgment-debtor— Biyii oftutt 
-~ltemedif ly «rpjral« *«it and not •» eaecuiion of 
decree— C*rtfiVoced«« Code, t. SJ4-~'S. 2t4 of toa 
Coda of Ciril Procedure do«» not apply to a tut 


OONTBIBUTION, SUIT FOB-confiaaed. 
8. PAYMENT OF JOINT DEBT BY ONE 
DEBTOR— cos/jflaod. 

brought by one of two joint judgment-debtor* uho 
bM Nen coinpened to thedecreem fallag&inst 

the other joint judgment-debtor for contribution. 
Bau Sasiy Fa5Dx e. Jaski Fakdb 

[L I*. B., 18 AB., loe 
3 Q, — Hxecutioa ogainat ona of 


certain proceeding in tho Ciecutioa case not Iiailng 
been boa4 fide. Held that the (JucitioU raised by 
the defcodanti was necessarily cousldetcd in the 



M 1864.303 

RooaooVAfB Pots r. AujLDEsir PAvrres 

[8 W. B., 201 

40. ■ ■ — — I - .1 I. I- £nidt{ Cause e«tt 


tioa to inquire into tho cixcumstuicei of the pceriou* 
•lut. Swp*t SiHgk T. iiwrit Zhicari I, L. S., S 
Cole, TSO, followed. Tbahqaujial v. ImrAUf- 
Kaxtig . . . E Ij. B , 10 ACad., 618 


othm Cm contribution. Sutfahachabi o. Chac* 
kaXa Patxajt , , . . 1 Mad., 411 

42. Judgment-debtors under 

suounary order of inferior Court for execu- 
tion of decree— .^ecf of payment under order . — 
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DUSK-ST OP CASKS. 


CONTnmUTION, SUIT FOR~ronO-««f//, 
a, l*AV.Mi:.\T OP .IfUN'I’ DKDT HY OXK 

A !.timm;»ry rirtlcr of aii itif.'dor Court for tlio i;xccu* 
ti"!) of ik tU'ern; m.uy lit' couciujivo ua ialtvt'in tho 
(Itvrcr-Ui'liU r wliu oUtuiuvA it uml UiotoiipAuAwhotn 
it ttiot iu.ulo, lull i.a Hot lui'cs-urily s.i .vuiiut tJio 
l.ilUr iM lotiivtii til' only. Siirh nu onK’f 
!ui.> Hot uci-> ‘.\rity Iho jiiimo ift'i i t, mi fnr n.'i coiilri- 
I'Utiwi ia fouci nu A. lui if it were the orii^iii.il decree iii 
tho fiuit. Xu.vu Cooji.iit Stsait c. O.in-.s.i, PuiidiiAD 

[a W.B., 207 

' 13 . ^ Puymont of debt by ono 

dobtoi " — Purlitlnn iij' jiroperiy <ii:ioriy i/ett'jrr. — 
IV'liero tlure luul bctu di«initeit n'.'>jieelii);r f.Atnily 
jiroiH-rty uud uu tigreeiiu nl was on* end into by which 
tU>' jurllea u'..Ado it tliviiiou of the jirojurty and 
uu'reid l<i (>,iy a debt in t'luivl tUan'#, and vuc of 
the ji.artiii had luea made umler a dicree to y.iy the 
whole dtbt,-— //eht that ho had a clear ni;ht to 
rceover fruni the olhir« their prapoitii n of the debt 
uiiU'M they could "how itoiue ftn»wcr to hi« claim. 
JlOiJA.N Sj.e'tll C. JC.Vi^ilKiUJl . 5 W. R„ P. C„ 38 
fl Mooro'a I. A., 300 

4‘1. Joint liubliity for a dobfc 

l>uid by ono debtor in aultfor dobt— Cor/r. — 
If cue Ilf several iK'rwnia jointly liahle for a dcht is 
kiud, ami i'l cnnuudlcd to ii-itisfy the debt and the I 
ods of thii !uul. he can only call on the others to 
cmtrihnte in n’SiHctof tho debt, and not in rc.ipcct 
of the touts. Pe.vj.tu r. PiirtrK SiKOir 

CO N. vr., 103 

43. Pnymont to otay oalo for 

nrrouru of rent— Jiottli/y o/ penon in use and 
oi'cupaf {oii.~~'l'he land of a'joto jatiia heloiiging to 
plalnliiT and one P kivlu't; bcu attached in e.atisfac* 
timi of a joint decree for arrears of rent, plainliif 
depi'siU'd tho culiro amount of tlio decree, lie then 
■sucl di, wlio liiid obtained D’s sharo of the joto, for 
conttiimtion, on the gronud that Jf was ia uw and 
occupation. JleiJ that the case against df was not 
met by tho pica tliat iic was not a party to tlie suit in 
which the deeree was obtained. (iirDjunnnt Cnow'- 
nnv r. Su.vM.v Cuunx IIitteb . 10 W, it, 8 

48. Coats payable jointly and 

BeVQi’uUy — Interrenor. — In a suit for possession 
an iutcrvinor claimed the lands in dispute upon a 
title distinct from tint of plaintiil ; whereupon the 
intervenor was made a defembint, and a decree was 
vintimately passed in phiiutilFs favour, with costs 
payable jointly and severally by all tho defendants. 
The origimil defendants Iiaving been obliged to pay 
the whole amount of these costs in execution, they 
brought a suit for contvibutlou aguiust the^ legal 
rcprcBcntatives of the intervenor. Meld that, in tho 
absence of any contract or agreement, there was no 
equity betweeu the parties to justify a suit for con* 
tributlou. Kbjsto Cbdbdeb Chatikiueb r. Wise 

pL4 W. E„ 70 

47- ' Joint decree f of 

costs ayainst defendants haring separate defences — 
Might of suit . — In a suit against one defendant for 
possession of certain property, which was claimed as 
his by the original defendant, certain third- persons 


( u-io .} 

CONTPIBUTIOHr, SUIT IPOTL-continued. 

.'1. I’AV.MKNT OP .TOm’ DKIIT BY ONE 
DRlVrOR— eoHcIndcd. 

got thfiiHclves added to tho array of parties as defcii* 
(L'liit-iaiiil la ft ili'feiico hi opposition to and cxclu- 
hjvo of UuS of ihv. /irbt dufendants. Tlio plaintiff in 
thit suit ohfamed a decree, tho claims of both seta of 
deit-ndantti heiiig found to be unsuppnrted, and tho 
<ucri.e gave coals jointly against all tho defeudants. 
Ihe di'creo Iiaving been executed for costs against tho 
ilrst ilefejidiiiit, ho sued the other defendants for 
contribution. Mdd that tho suit would not lie. 
Arislo Chmnhr Chatterjea w mse, 14 W.S.,70j 
Hrfepall,/ Rog v. Loharam Roy, JB. L. M., Sap, 
roi., Cb7 : 7 ir. R., 3SI. Abdul Wahid Khan v. 
Shalukti iii'it, I , L, R„ 21 Calc., 496, and Suput 
, Singh Tmrit Tewnri, I, L. R„S Calc.,7SQ,xelemA 
' to. Pakike r. Tasabdibi IITI3AIB 

! [I.I..B..19A1L,462 

48. Sopai’Bto suits whero joint 

dobtoi'S aro sued foi* debt paid by one — 
Ascertainment of shares. — Ordinarily cLaims for 
c.'.ntribiiCFon alitmid be brought in soparato suits 
ugainat the individual contributors, but there may bo 
cases where, by reason of special dilHculty in tho as- 
certahnneiit of tho shares, convcnienco may suggest 
a departure from tho ordinary rnlo of separata suits. 
In those casw the asccrtaiiiment of tho shares should 
form a portion of tho relief sought for. Ebjapht 
IIAI V. AI-moiiL'D Ail ICUAN . 6 H. 'W.,. 215 

•1. JOINT WBONG-DOBRS. 

49 . ^ Liability of wrong-doers as 

amongst tliemselves.— Ono tort feasor cannot 
recover contribution against another. SurrABA 
Ckaui c. Cuakkaba Pattah . 1 Mad., 411 

60. — - Costs of suit rendered 

necessary by wrong-doers.— The plaintiff and 
defendants jointly opposed and prevented the amin 
of a zamimlar from measuring certain lands. The 
zamiiidar thereupon brought a suit against them 
to have his right t-j measure declared, and obtained a 
joint decree with costs. In execution of tho decree, 
for costs, tho property of tho plaintiff was attached, 
and ho solely paid tho whole amount due for costs. 
The plaintiff now sued tho defendants for contribu- 
tion. Meld that such a suit would lie. Rutiee 
SlBDAIt r. SAJOO PoBAilABlCK 

[U B. L. E., 346: 20 W. E., 236 

51. — ‘Wrong-doers with, inten- 

tion — Rond fide exercise of right. — The question 
as to whether as between persons against whom a 
joint decree lias been passed there is any right of 
contribution at all, depends upon the , question 
whether the defendants in the former suit were 
wrong-doers id ibc s'ense that, they knew, or o-aght’ to 
have known, that they were' doing an illegal or 
wrongful act. In that c.aaa no suit for contribution 
will lie. If the defendants in tho former suit were 
not guilty of wrong in that sense, but acted under a 
bond fide claim of right, and had reason to suppose 
that they had a right to do what they did, then they 
may have a right of coutrihution . inter se s aad 
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CONTHTBUTION, suit POIl-<o>if.i««eJ. 

4. JOINT iniONQ-DOERS-roH^tnitecf. 
ia nicli cue tlio Court ibonld enquire vltut ilisn 
they each t<wk m tlio traneartian | because, acoordin^ 


iUo suit. SurOT Srvon •. Iicbit Tbwisi 

[1. 1.. H., 6 Calo., 720 : 0 C. U n.. 02 


' nnioteatlonal wrong*do«r 


attachment and tale of eertalu iaim)\Lahto property, 
raised by one who claimed to hare pnrcluM the 


to t^ (uit (0 Jf.onoof hit ccnlkcndanU in the pr> 
. riont ndt, personally and at hetr of A who wae 
another of th'se co-defendantB, (u) > aud (ui) S, 
these two bang incd la the chaiactw of britv of A, 
Mild that, inananch aa the rule prerenUog one 


Sinffh T, Jmnt Tetenri, I, L.Jl.i S Cale^ 720, re- 
ferred to. KiSBva Qau r. Bisuiin Sewis bU3K 
[I. L. B.. 9 AlU 221 


CONTEIBUTIOIT, SUIT POB-con'»uB’ 
4. JOINT WRONO-DOEIIS — coaimtied. 


Arratre. BmjiBaui Atyik 

[L L. R., 17 Mad., 78 

C4. Costs of suit in which false 

defonee is setup, — Where a decree for costs against 


[Z, lo a, 7 Mad., 80 
- Soereo for costa — Ectdtnet to 


Qunatioa of the qucttjjn whether Q> S, and A. were 
wrong'doertf and were as such held liable for the costs 
<if the former suit. Gobisd Cnnsnsa Nckbt r. 
SsiQOBtiip Cnowsmir . 1, 1>. B.. 21 Cala, 330 

[1 a W. N., 170 


- Fsymont of decroo by ono 


of several joint wroog-doera— Cause o/ a 
f«oa— ilreoel o/ coreaaat— Damayee for i-rear* 
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DIGEST OP CASES, 


CbNTRIBTJTIOlT, SUIO? FOE-condZttjerf. 

4. JOINT WEONG-DOERS— co»cZ«i?ecZ. 
of contract— Breach of contract.— Tyi a suit for 
damages against A and others for breach of a cove- 
nant not to open a fen-y at a particular place, a decree 
was obtained against all the defendants. The amount 
of this decree was levied by eseoution from A alone, 
who thereupon brought a suit for contribution 
against hk co-defendants in the former suit. Both 
the lower Courts dismissed the suit ou the ground 
that the plaintiff and the defendants had been Joint 
syrong-doers, and that no suit for contribution would 
lie as between them. On second appeal to the High 
Court , — Held that the nrlo of law relied on by the 
Courts below had no application to the- circumstances 
of the present case, and that the plaintiff was en- 
titled to maintain his action. Buojendeo KuirAS 
Ttor Chowdhey v. Rash Behahy Rov CnownmiY 
[]X. X,. B., X3 Oulc.^ 300 

58. Pa 3 rm«iit to secure property 

— Mesne profits . — ^lu a claim for contribution arising 
out of a former suit in which a District Judge had 
given a decree against the present plaintiff and defen- 
dant, and in the execution of which the Muuslf had 
allowed mesne profits to the plaintiff, although tho 
Judge’s decision, which entered fully into other 
details, had omitted to award mesne profits , — Meld 
that, as the Judge’s decision had made no mention of 
meaue profits, the present plaintiff was not entitled 
to recover as contribution the sum which, in order to 
secure his property agaiust the Joint decree, he bad 
■paid on behalf of the defendant. Bttnwaeee IiAUi 
Sasoo V. SuDax&v LalIi , , 25 W. R., 289 

5. INTEREST. 

B9. — Discretion of Court~.efc; 

of 1839 . — In suits for contribution it is in 
the discretion of tho Court to allow or refuse interest 
on the amount claimed, whether there has been a 
written demand for it or not, inasmuch as Act XXXII 
of 1839 docs not apply to such suits. Bistoo Chuh- 
DEE BANEBJEB V. NiTHOEE MoNEB DABEE 

PO B. Jj. E., 352 : 19 W. E„ 98 

Ltieeeey Biswas v. Peosoesowoteb Dosseb 

[10 B. L, B., 363 note 

COTTTBIBUTOBT. 

See CoiiEANY— WiNDisra he— Geneeap 

Cases . . I. D. B., 6 Bom., 223 

[I. L. B., 11 Bom., 241 

Liability of— 

See Cases undee Coheaky— Aeticees oe 

AsSOClATIOlf AND LIABIEITY OE SJIAHE- 
HOEDEBS. 

COlTVEESIOlsr. 

See Damages— Measuee and Assess- 
ment OE Damages — Tobts. , 

[I. L. B., 4 Calc., 116 

See Hundi . I. D. B„ 18 Bom., 616 

See Peedgoe and Pledgee. 

[I. L. E., 19 Calc., 322 
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CJONVERSIOIir — concluded. 

D Stolen notes. — ^Two notes are 

stolen from A, which JB (not a bond fide holder for 
valuable consideration) tenders to C in payment for 
certain articles. ■ C, not knowing B, refuses, to deal 
With him, whereupon B brings D, who is known to C, 
and the_ purchase is made by him. Bleld that the 
part which ^ performed in the transaction amounted 
to a. “ conv ersion of the notra to his own use,” and that 
he is liable to A. Kissoeymohun Roy r. Rajnaeain 
SEJf . . ... . 1 Hyde, 263 

2. Appi’opriation of goods as to 

wbieb there is dispute — Beliverp to party wifh' 
out title. — K received into his godown certain goods 
belonging to the plaintiff and in charge of his servant, 
concerning which there was a dispute between the 
plaintiff’s agent and B, of which circumstances K was 
aware j .and he advanced money to B on the security of 
such goods, which were subsequently delivered to B 
and sold by him with tho acknowledgment of K, and, 
uotwithstanding the plaintiff’s servant objected to it, 
delivered them to the purchaser. Meld that K was 
liable for damages at the instance of the plaintiff in 
an action for conversion of the goods. Anbnt Dass 
V. Kelly 

[1 H. W., Part 7, p. 107; Ed. 1873, 194 

3.- .Trespass on land — Conversion 

of moceahles lying on land — Civil ^Procedure Code,- 
s. 43 . — DeWdants having forcibly taken possession 
of plaintiff’s land upon which was (1) standing timber 
and (2) logs of timber lying stored on the ground, 
plaintiff had, in a prior suit, recovered possession and 
damages. Subsequently to the institution of such prior 
suit defendants (1) cut and removed certain standing 
trees, and (2) removed the logs which lay stored on 
the grounfi. Upon plaintiff bringing a second suit to , 
recover damages on both grounds, objection was raised 
as to the logs, that a claim for their value might have' 
been included in the former suit, since their conversion 
was effected when the plaintiff was dispossessed of the 
land upon which they lay, and that, unders. 43, no claim 
could now be made in respect of them. Meld that a 
trespass on a piece of land is by itself no proof of any 
conversion of moveables lying upon the land at the 
time that tho trespass takes place; that, notwithstand- 
ing plaintiff’s eviction from the land, possession of the 
timber lying storedupon it should be presumed to have 
continued in him in the absence of proof of any act on - 
the part of the defendant with special reference to such 
timber and, showing unequivocally that the plaintiff 
was entirely deprived of the use of them ; and that 
conversion of the logs was not effected by the trespass, 
but only by their removal subsequently to the institu- 
tion of the previous shit. Moxr v. Avutheaman 

[I. L. B., 22 Mad., 197 


CONVERTS. 

See Bigamy . . 3 Mad., Ap., 7 

[I. L, B., 4 Bom., 330 
I. L. B., 10 Mad,, 11 
I. L. E., 18 Cole., 204 

See Ditohce Act, s. 2. , , „ , „„„ 

[I. L. B., 14 Mad,, 382 
I. L. K., 18 Calc., 262 
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niassT OP CASFiJ. 


CONTTERTS— 

See FitSE Etisemce— OEK snil. CiBsa. 

[4 Mad^ 135 

iSm HnfDTJ Law— C cBTQU— Ai>oTOOs. 

[L 1.. n., 17 Colo., 51S 
See Hnn}C Law -IsnEsiTASCB— D itest* 
IKa 07, EzClQSlOH TEOU, AKD >'Oa< 
FEITTEB 07, iKasnllAKOS— llABBtAOES. 

[1. L. R., 10 Calo.. 264 

See IIlKBlT L AW- iKnSRJIAKOB — 
LiTRSTIHQ op, EZCLOSIOH PBOU, AND 
POWBl'nJBR OP, ISHAUXIABCR— OUP* 

CABiza . . .2 Agra, Oil 

ri. Ii. S.. 8 Mad.. 160 
I. Ii. R., 11 AU., 100 

See UikdS Law— Mabeiaob— Dissoad* 
TION OP IfABKlAOB. 

ri. 1,. B., 8 Mad., 160 
I. X,. R., 18 Cttic., 264 
See Mabbiaob • . 10 B. 1,. R., 125 

[16 W. R., 240 

<See SAiBBTn Law, Apflicaqu in. 

[L L. B., 19 Bom., 680 

See SvacEStioN Act, e. 331. 

rLZ<.B.,ZdBom.,78d 
- Hindu couTert to Christianity 


Ufre<M«itohAreaT);c(mtiQamgobligAt<:^f<«cea|>oD 
t^ eoBTert, Be nuv renotutca th« old law by wbkb 


tnnmeU of Hindu uw, but it do«i not of occrtnty 


p&sitire law, may, by bit course of^ccmduci after bu 
oourmion, bare ehosrn by what Uw he intended to be 
goTWned u to these mattera Abbaoau e;,ABBABA}( 
p. B., P. C., 1 : 9 Moore’s I. A., 196 
2. - Zaa yoremiey 


tered their rule of sucoctelon, the nembere of the 
family bcrn. before the Succcsiion Act came into 
operation conid not he deprired of the right# acqnir^ 
by them under Hindu law. FONNXBABi Hadax r. 
ItOBASAia Atxas . . L L. B., 3 Mad., 2W 


- Ifairiaft, FWi- 
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CONVEBTa-roaL’HMd, 


of .A AT to such portion of his estate ai Iho law 
assigned to her as his widow. Jletd, also, lluit uiulrr 
•. 3$ of the Indian Succession Act, 1666> the father 
ot J, S was entitled to the whvio of the citato, 
Administsatob Oenbbal op Masbab r. Ananda* 
coABi . . . . I. It. B., 0 Mad., 400 

4. ■— - . ■ - AimcorrAs'p— 


ship. TZUIS 0. dAlDANSA 


[L Ii. B,, Iq Mad., 69 


6. — ^ Jfaiire Cirititant 

—Ci^aye nf rcAyioa— Aoto appUoahle to converit 
— ^MTcesiton — JaAerifsne#.— Where, in eonseqaeace 
of the conrersion of a person from one form of 
religion to another, the question arises as to the Jaw 
to be applied to such person, that question is to bo 
determined not by aacertaming the law which was 
applicable to such person prior to the conversion, but 


P. L. B., 23 Bom,, 5S9 
- Hindus becoming Mahome- 


[lAgra, P. E., 39 .-Bi 
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CONVEIITS— ooH/^nai:(^ 

— A Hindu Pinbnicing 

tlu> Mahnnwilnu roligion ii Ixmud by tlio iMnUomitlmi 
law of iiiherilauco. SojaN f. Hoop 

L.vi.r,\OuDii IJEHAiiBn LAit, o. iIn\rA Koonwau 

Q3 Agra, 8A 

3 _ Converts from Hindu to 

Ma’homodan religion— Ciw/ow aj to utheni- 
««£•!’. —Thu guncr.ll presumpUou anting _ from the 
intimate ciiuncctiun between law and luhgmii in the 
AlalmnUHlaii failli in tbit the Maliymuiiau law governs 
converts from the Hindu religion 
Rut a well-istablished custom la the u-aso of sutli 
tiv irfrt tu follow their oUl Iliiuhi law of uiliuntancc 
1*1 iiverridu tbit <'encral prcsuniptinni and a usage 

?i;:v';“evuu“tlio«eh it be 'sS 10^ ’r “uS 

iViini U) ^ 2raho- 

Maho„xc,I.i,oim. ‘^chrislian^ - 

antony Jiuc/i p, ■ prior to Indian 

applied to j<atya^ oflSGSJ-Hurden of Proof.- 
isitcccssioit rnniinuiuty of tho 

The Suui Ibrah l uro 

Dliandhuka Taluka m and inheritance. 

Hindu law m matters community a widow is 

Held, therefore, luaband’s estate to the 

cutitUA or a stop-ilaughtcr. As to 

exclusion of a_ ‘‘^“b converts to llahomcdanism, 

the law goverumg Hindu converw^^ as 

Smcln bw generally governs 

well-established of sucU 

the Hindu law of custom should be 

general presumption. 1 ) „ucce6siou and inhent- 
conCncd strictly to ®^^jni of succession be 

ance. (-1) “"y particular custom ^al law 

alleged which is at vanaijco ijurdcn of proof 

applicable to these ‘•'.“^'^“/“juch spccuil custom. If 
lies on the party suuu^^l^^ pcevalcnco of 

evidence is given as fp^liomcdau conimumty 

Hindu mlcsof succcMio n jj-j^jj^^edau law, the 

h, preference to 'and it then rests with 

burden of proof is ‘'‘f^_ticular Hindu usage in 
the party ‘^^puting the faom the sph«e 

question to show that it w community, 

nf tliG proved geucral clfvsscs strictly 

Imong Uvo f-e 

retain the old ® and others agam wholly 

usages m a modified form, ^ Succession Act 

Xndon them. B£ore the In^an 
(X of 1865). the Chnstian particular classes, 

Xach himself to any one of tucso p ta 

and he would te governo^y ^ v. Abra- 

which ho so attached l^srit principles are 

na,n. 9 Moo. I. Averts to ilahomcto- 

applied to the case of HinUu jpemons. Bai 

ism, such as Khojas and Cutcli^ gg 

BAiJi e. Bai Santok . a-Jj- 
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COirVIfiB'PS — concluded. 
10 .- 


-Molesalam Gira‘ 


jias — Hindu converts to Mahoinedanism Beten- 
lion of Hindu law and usages— Hindu law— 
Inhcrilancc.—'nxo Hindu law of inheribnce and 
succession applies to IHolesalam Girasias who were 
originally Rajput Hindus, hut were subsequently 
converted to jrahomedauism. Patesangji Jastat- 

K,va« 

IL Forfeiture of P^oporty — 

Omission to take property forfeited, West of 
Qii^re-Whether, when a person becomes a conv^ 
and Ilia pn>perty 13 under Hindu law forfeited to ni 
.son, the inero omission by the son to enter upon the 
prXerty vested in him by the forfeiture, or otW 

Lcrt his right toit, wouldre-vestitin tho cM^r^ 

nnd make it descendible to his heirs. Lama OUDH 
Beuaube Lall V. Mewa Kooewab • 3 Agra, 


C ONVH Y-AN CE. 


Reoisteab 

STAMP Act. 1869, s. 3. 354 

SMad., U2 

Stamp Act, 1869, sen. W. 

L h. B., 1 Mai, 133 

S. AOT, 180 ^ 43 

I. E. B., 20 Bom., 432 
23 Calc., 283 
I. B. B., 20 Mai., 27 

See Stamp Act, 1879. 5: 360 

^ 'l.ii.B.,7 Calo.,21 
L li. B., 21 Mai, 422 

5ee STAMP act, som., 675 

. Eeturn of. By Fureliaser. 


— . XV&1/UJ.AX — — 

See VENUon ano 647 

OP Teanspeb . I. B. B., 2 Bom., 

CONVICTIOH, 

foi' several offences. 

See Cases todee SENTENOE-CxracEATiVE 
Sentences. 


— Previous— „ ,ni 

See Ceiminae Beocedv^ ConE^^^4 ^ 

5ee SENTENCE-SENTENCE APTEE PEBVIOCS 

Conviction. 

Setting aside, for error in law. 

See Cases ttnuee Accompmce. 

_ -Validity of— ’ ’ 

See Exoig 630. 635, 633 
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CONVICTION— con/.nufi. 


[10 0. lu It., bai 

3. Conviction on evidence 

taken in absence of accused— eo«r«e* 
tton . — A conviction bated npon idence taken in the 
absence of the accused is illcval. AKONTUotra 

(3 Mad,, Ap^ 34 
Qubek f. Itucoouan Sneon 8 W. B., Cr., 17 
Qvsbh r. Laixi Chowbex . 3 N. 49 

QvsBK t. BiusaTn . . 7 W. B., Cr-, 4B 

QvsBH r. HossBiir au CnownnaT 

[aW.B..Cr.,74 

4 . _ I - Conviotioa on etatement of 

complainant.— A c«o>lctian on the statement of * 
compI^Db is lawful. Etriou MOKKCn r. Bbo> 
vAKiFsosin . . . 23 W. B., Cr., 32 

6. - I — ■ Conviction on plea of 


[10 W. IL. Cr., 43 

0. Convictuin of deaf and dumb 

person without attempt to make him under' 
stand the charge— literal connettoa — A deaf 
and dumb prisoner was coLvictod of an offence. 
Upon the tn^. so attempt was made to cornmnnicate 
with the pntoner rcspectiag the charge agttoil him. 
The nigh Court quashed the conviction. Aaotmiovs 
[01Iad.,Ap.,7 

7. Coavictioa for one offence 

under Penal Code and Act I of L87l—J7leyal 
connetton.— A conviction under the Penal Code and 
also xmder a special law as the C attle TrespM* Act 
(I of 1871), in respect of one and the same offence. Is 
illegal. Qubs 5 e. nossEis Axi .6N.W.,40 


CONVICTION— coBt.rtnei. 

the Peitngncse possession of Goa, but no girfng 


8. Conriction Under both es. 471 

and 474 of Penal Code-i»e^af CMnrftM. 


- Conviction without Jurisdio* 


[4 Bom., Or., ^ 


mntda was convicted of abetment of »t» 

Court annnJltd the convirliuD and 

onlacdhimU.t«M'lricd cnthsUltiT rljarva 

r.CaAKDNtB . . . 21 Com., 340 

See Beo. e. HiiiwinaT JtmW.T ^ 


wens M a notes - • ••• 

as Ihs facts wtTC JfpteeJ t> bjr *sw<» 

befoie Iba Jlsmrifstft tbs tnw ’«.* 

sUodeidebjsiJa Tbsjwx^I.-.-^.'nfvv ;W 
of ilsfiutntrs wiw sf«Nfd..\<v eVsob*'.* 
**TTi»or rai MTttu'Vs'r f ti**’* ^ 

Qst* \a- St. v'n wst 


la - 


AUrra-aU' 


JkeU «s U sdrrt k'> 
futlly syi— iii Cw . !..» "v 

{•sod ura>.e m nbKl 4 4 . ^ 

areuw'd {ntw* U v,» ..x i .■>, 

«ff<«xev«V«I^'‘tn4ue { 
th-W (fftttC'S b. 4 

ttoa b Ui>al. sv« <. dA,\v vi. y 

yf 

C?\tYtcti.cA c>lia.is<s 

Asd 'nhv.w ac\st'*X 

PWX«a-v\Nk.'.»,' - <•-*>. ..^SK V". ^ .' V 
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COITVICTI03!T-co«;e««fi<?. 

When more tliau one offence ia proved, it is not pro- 
per to convict only of one and to acquit of the otlwa. 
although the offences may be cognate. Keg. v. 
MubakTeikak . . 6Boni..Cr:,3 

ITl Conviction on evidence 

taken before another Magistrate— 
convichoit.—When a prisoner is convicted by one 
iUagistrato upon evidence previously recorded before 
another, tho defect cannot he cured by the evidence 
being again recorded, and the conviction confirmed. 
Queen v. Poobko Chundee Doss 

. , - ^ , [8 W. E., Cr., 59 

And see Queen v, Gopi Nosireo 

[21 W. E., Cr., 47 

10 , Power to quash convic- 

tion. — A lower Court has uo power to quash its own 
conviction, though illegal. In be Gunoweee Bhooea 

[6 W. E, Cr„ .70 
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17. 


Valid conmetioa 


r u>4/4«,v 

in case^ improperly original ed, — Ver Maoiean, J . — 
Tho High Court may, without reference to the local 
Government, set aside a conviction on a trial improperly 
originated. In tub icattee op the PEimoN op 
Nobin Chundra Banikvia, Empeess r. Nobin 
Chundba Banietia 


18. 


[I. li. E., 8 Calc., 680 : 10 C. L. E„ 369 
Ground for setting aside 


CONVICTION--^eo»e/«*if. 

22 . 

ceedinys ly Magistrate — A conviettoTandf “LteuM* 

for criminal breach of trust as a public eS 
reversed, owing to irregularities in the preliminary 
S of .irregukr procedure as to the esamina^ 
tion of the prisoner m the Court of Session. Keg. 

' 23 3 Eom., Cr., 61 

ciyil ^'^^itors—Improper prosecut^nlflUgal^^^^^^ 
a general rule, one of two parties to an 
impending suit ought not to put the Criminal Law 
against the other in matters connected 
with the suit; or if he docs so, the hearing of tho 
cnmmal case ought to be postponed until the suit is 
concluded. But, although that is a good ground for 
questaomng the propriety of a prosecutioS, it is not 
a ground for questioning the legality of a conviction. 
queen r. Acheet Labii 17 -pp-. 

Irregularity in 




conviction — Police Act V oj 1S61, s. 29 — Offence 
under Penal Code . — ^That tho facts proved would 
also constitute an offence under a section of the Penal 
Code seems to be no reason for quashing a conviction 
under the special law. Act V of 1861. Queen •». 
Kassiuuddin ... 8 W. B., Cr., 56 

19. Subsequent evi~ 


dence. — A valid conviction arrived at by a Magis- 
trate who had jurisdietbn in the matter cannot be 
set aside simply because, subsequent to the trial and 
conviction, fresh evidence has been discovered which 
may tend to convict tho accused of an offence other 
than that for which he was convicted. Queen b. 
Bambovab Mahara . . 21 W. E., Cr.,47 


20 . 


Conviction under 


sanction obtained after trial — TVant of jurisdic- 
tion , — A couviction having been set aside as arrived^ at 
without jurisdiction, no sanction to the prosecution 
having been obtained from the Court against which the 
offence was committed, formal sanction waa^ obtaineiL 
the accused re-arrested, and, without being called 
upon to plead, ordered to undergo tho sentence 
previously passed. Seld that the whole of these 
proceedings were illegal. In the matter op the 

petition OP Edoo Khansamah 

[24W.E, Cr., 64 

21, — — • Irregular pro- 

ceedings of Magistrate-Illegal conviction wider 
Stamp .dci!.— Conviction and sentence for an offence 
under the Stamp Act (XXXVI of 1860, s. 26) reversed 

on reference by the Sessions Judge, as the proceedings 
o£ the Magistrate who tried the case were highly 
irregular. Keg. b. Deveantat bin Shite am San'v^t 

[3 Bom., Cr., 34 | 


criminal proceedings— Prejudging defence.— Vvon. 
the smgle charge of wrongful confinement preferred 
under s. 342 of the Penal Code, before a Joint 
juagistrate, the prisoners raised a defence justifying 
the confinement on the ground that the persons con- 
, fined had been caught by them under circumstances 
which led to the belief that they jiad committed 
house-breating by night with intent to commit theft. 
Enquiry having been made, the Magistrate commit- 
ted the prisoner not only for wrongful confinement, 
but, disbelieving the defence, for fabricating false 
evidence and for bringing a false charge. The prison- 
ei-s were tried by the Sessions Judge and found »nilty 
on all three charges at one and the same time. °Meld 
that the conviction on the last -two charges was ille- 
gal, as by adding the additional charges the Magistrate 
had really prejudged the defence to the first charge. 
Where the Court, without having first . heard the 
evidence for the prosecution, examines the witnesses 
for the defence, he commits an irregularity, but if 
the prisoners are not materially prejudiced thereby, 
the conviction will not be set aside. In the matter 
OP Tuetbubeah . . ■ . 4 C. L. E., 388 


GOOCH BEHAE. 

Court of the Dewan Ahilkar 

of — 

See CrviE Peoceduee Code, 1882, s. 229. 

[4 B, L. E., A. C., 134 
, 13 W. E, 164 

CO-PAECElirEES. 

See Hindu Law— Inheeitance— Joint 
Peopeety and Suevivoesuip. 

[1 Mad., 412 
I. L. E,, 3 Bom., 161 
I. L. E., 4 Bom., 87 
L Ii. E., .3 Mad,, 145 
I. L. E., 7 Mad., 468 
I, Ii, E, 18 Calc., 151 
L. E, 17 I. A., 128 

See Cases vndeb Hindu Law— Joint 
Pamiee. 
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CO*PA3iC£X'f£liS— 

See Hindu Liw— Wiii— P oweb oj Die- 
rosmos— GESEBitLV. 

[I. Ij B., 8 Bom,, 48 
8 Mad., 6, 13 nota 
See Cases usdeb MABoHErAir Law— Pbe- 
EMtTlON— Eiom OP Pee.emptiox— Co. 
811ABEB3. 


Consent of— 


See Paetitiqs— Mole op wracrrao 
PABimoN . 1, li. B., 3 Calc , 814 
[6 W. B., 208 


CO-PEiaONEB 

Bvideaco of— 

Set Cases uesbe Cqkpsssion— Coupes. 
ElONS OP FBJSOHEBB TBIBQ lOlBTLT. 


COPrES OP DOCUMENTS. 

See CouBp Pees Act, 1870, sen. 1, abt. 8- 
. [I. D. B. U Bom.. 628 
Cases upleb Etisbbcb— Cetik 
CASEB—SSCOirSABT EtEDEUCB— COPUB 
or DocvuBPta, no. 

See StAU? Act. 18C3, 8. 14. 

C4 Mad., Ap . 68 
See Staup Act. 1879. bch. I. asi. 22. 

[L Xb B., 16 Boca.. 887 
L L. B, 19 AU., 233 


copy OP COPY OP DOOUMENT. 


15 W. B, 1C2 
6 W. B., 80 
6 Bom., A. C., 48 

COPY OP DECREE OR JUDOMENT. 

———Deduction of time ueceasary for 
' obtaining — 

See Cassb unsbb Liuiiation Act, 1877. 
8. 12 (1871, s. 13). 

Necessity for — 

See LluitATioS Act, 1877, ABI. 177. 

[L D B. 1 AIL, 044 
LX,. B, 16 Mad., 100 
LL.R,10Bom.3Ol 
See Maobas Rrsv Secotebt 'Act. «. 69. 

[8 Msd., 44 
L Zb B. 20 Mad., 470 
See Repibw — ■ pOBii OP, and Fbocbsubb 
ON, Application. 

tLL.B,17AU.,2i3 


COPYRiaHT. 


2.. 


^nnotaied edtUon 


oUsined the agslstsDce of Puuditi who re'cast aud 


print^ and pobhihed an edition of the same woplc, 
the text of which wsi identical with that of the 
pUintilTa wotL, which moreorer contai&id the same 
addilional yasaages, and the sane foot'Uotci, at the 
tame place*, with many riight difference*. Meld 
that the ph^tiS’a worh waa auch n new amngement 
of old caatUr a* to be an original work and entitled 
to pcDtectioB, and that, a* the defmduts Lad not 
mine to IndepindcDt •ource* for their material, but 
ud pleated (he plaistiff'i wotk, they mutt be re* 


aeciion. OANOAnsnuuSBiUEiEONDAi c Mobbibta 
Sapuai BEaisBiE . L 1>. B, 13 Bom.. 358 
3. — ..-I TeantleitOH—Acf 


Cl; i.B, MBom., 68ff 

4.~ Tranelattone — 

J»n*d$e/ion — Cauee of ae(to» — 6 (b( 5^6 Tie., 
c. 45 — Act XX of 7847, ». 8 — Order for bookt 


Todhunter'e Mensuration, Barnard Smith's Algebra, 


infnngunent of the said copyright and for an in* 
jniirtiuo. etc. It appeared that m Jane 1894 the 
plaintiffs’ agent, who waa then in India, instructed 
the Bumbaj firm of B to order copies of the aaid 
tiaiuh^uus from the defendant. A Utter was 
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COPYHIGHT-cojiCiuuerf. 

iiccorilingly sent by 5 to tlio defendant at Delhi 
i-e(iucstiug him to send the books to Bombay by 
viilu(.-pay.ab]o jiest, which tho defendant did, and he 
received payment for them from tho p:st oflicc at 
Delhi, Tho defendant idcjuled (inler alia) that the 
High Court of Bombay had no jnrisdiction, and ho 
denied that ho had infringed tho plaintiffs’ copy- 
right. J£ald that no part of tlic plauitiffs’ cause of 
action arose in Bombay, and that tho High Court of 
Bjinbay had no jurisdiction. The act of in paying 
for aud receiving the goods formed no part of tho 
defcnihiut’s offence, which was completed when ho 
jKisted the books at Delhi. Tho English Copyright 
Act (Stat. 6 & t) Vic., c. -15) extends to all parts 
of India. Having regard to s. 15 of that Act, it is 
clcjir that a person who infrhigcs copyright must bo 
sued, if ho • offends in India, not only within tho 
limits of that country, but also in tlnit part of India 
in wliich the cffenco has been committed. See also 
8. 13 of tho IniUan Act XX of 1&17, Held, also, 
tlut translations are not copies, and that tho defen- 
cLint, by translating the books, had nut infrbigcd tho 
plaintiffs’ copyright. Tho plaintiffs had registered 
themselves as tho proprietors of tho copyright of the* 
books in question both in London aud in India. The 
defendant had not given notice of his intention to 
dispute tho plaintiffs’ copyright as required by s. 8 
of Act XX of 18-17. Held that tho plaintiffs’ copy- 
right in tho book hud been established, ALiojlliXlAW 
V. SjUilSOi UXeUIA 31. Z±KJL 

lXL,H-,19Boin,, 657 

6. — — Form of registra- 

tion — ‘^Selection" of -poems, Copgright in — In- 
fringement of copgright hg puhlication of copg 
before registration — Assignments of copgright 
precious to registration — Limitation of suits for 
infringement of copgright — Stat. 5^6 Vic., c. dS. 
— ^The plaintiffs, tho partners of a firm Af if Co., were 
tho proprietors, registered under 5 & 6 Vic., c. 45, 
of the copyright of a selection of songs aud po'cM, 
composed by numerous well-kuown authors, which 
was prepared by one P, and originallyi publishcdlin 
ISGl. Since the original publication, the book ran 
through several editions, one of which was published in 
tho year 1882. The book was registered under tho 
provisions of tho above statute on the 8th February 
1889, tho name of both tho publisher aud pro- 
prietor being entered in tho register as jll if* Oo., 
tho luTn’s address being given, aud tho date of 
the first publication was entered as the 19th July 
1861. 'The poems contained in the -book were 
arranged by F, not in chronological order_ of their 
production, but in gradation of feeling and 
subject, and at the end of the book were given some 
notes, critical and explanatory. On the 15th Jan- 
uary 1889 tho defendant published, at Calcutta, 
a book containing tho same selection of poems 
aud songs as was contained in P’s book. The 
arrangement, however, of the defendant’s book 
differed from P’s in that the poems of each author 
were placed together and in order of their compo- 
sition. In one of the poems the defendant printed 
forty lines, which were contained in the work by ^ 
tho original author, but which were omitted by 
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COPYKIGHT — continued, 

P, aud in another poem one line. In many places 
there were differences of reading m the two books, 
and m nioro of punctuation. In tho defendant’s book 
some of tho titles to tho poems, which had been 
assigned thereto by P and not by tho original 
authors, appeared as well as good many of P’s 
notes, some with acknowledgment and some without. 
With each poem the defendant gavp a mass of 
notes, critical and explanatory, aud he also prefixed 
to tho poems of each author a biographical notice. 
The suit was instituted on tho 27th February 1890, 
and tho plaintiffs complained that tho publication 
of defeudaut's book constituted a breach 'of their 
copyright, and prayed for tho usual relief by way 
of iujunction aud damages. They contended that, 
although the copyright in the works of tho ori- 
ginal authors had long lapsed, they were entitled to 
tho copyright in tho “ selection ” made by P. It 
was contended on behalf of tho defendant that- 
thcre could bo no copyright in such a selection; 
that if any existed, tho defendant’s book did not in- 
fringe it ; that tho plaintiffs’ book being registered 
as first published in 1861 and tho infrmgcment 
charged being in respect oi the edition of 1882, 
and there being no evidence to show that tho 
samo selection was contained in the latter as in tho 
former edition, tho plaintiffs were not entitled to 
the relief prayed for; that tho author of tho plain- 
tiffs’ book being P, in whom tho copyright wquld 
primd facie be, and tho property being* registered 
as in the ifiaintiffs’ firm, the registry was bad, as 
tho assignment of "the copyright to the plaintiffs 
was not shown ; tha^; the registration was illso bad, 
as tho entry merely contained the name and address 
of the plaintiffs’ firm, and not the individual names 
and addresses of the partners of the firm ; that tho 
publication of thedefendant’s bookhaving been before 
the date of registration, the suit would not lie ; and 
that the suit was barred by the special limitation 
provided by s. 26 of tho Stat. S & 6 Vic., c. 45. Held ' 
that such “a selection” could be the subject-matter 
of copyright, the true principle applicable to such 
cases being that one person is not at liberty to use or 
avail himself of the labour which another has been at 
for tho purpose of producing his work, and so take 
away tho result of the other’s labour, or in other 
words his pi-oporty. Held, further, that tho defen- 
dant’s book constituted a piracy of the plaintiffs’ book, 
and bad infi'inged their copyright, and that they 
were entitled to tho relief they sought. . Held, als-j, 
that in tho absence of any evidence to tho contrary, 
it was rcasonablo to assume that successive issues of 
a book of this kind under the same name are sub- 
stantially the same book ; that it was unnecessary 
that the registry should show an assignment of the ' 
copyright by P to the plaintiffs t Weldon v. Fichs, 

L. R., 10 Ch, F., 247, followed ; that the registration 
was not bad by reason of the names and addresses 
of the partners of the firm not being given: low 
V. Roufledge, 33 F, J. Ch., 717, and Weldon v. 
Ficks, L. R., 10 Ch. F., 247, followed; that the title 
to copyright is complete before registration, which is 
only a condition precedent to the right to sue, and 
that the plaintiffs had not therefore lost their right 
of action by reason of the defendant’s book being 
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COPYBiaHT-co«?«*i. 


in tins country, tbe suit was not barred by Itnntabon: 
iTbyy V. iScoff, L. S; IS Eg,, 44J, followed. AtiC* 
vouH r. SuBLsa CnuNDEa Deb 

[L 1*. B., 17 Calc., 061 


C. b&; iB & i.4r ri^, 1.. x>r« , a.... -- 1 
cannot sustsun an action against any person wIm 
ai<i>Ucs Snell design to articles, or who tells any 
articles to wiilcb sseh dcsigs ^ been applied in 
Biitisli Doma. Beeeb r. SoinEBLiVD 

[8 B. Zi. B., 208:16 W. Zt. 00 

COPYRIGHT ACT (XX OP 1847). 


coupon ATI 017-~-concluifcd. 

Stt Weitteh Stitemest. 

[L L. E., 22 Calc., 268 

roBtrafning libel In resolution 

of— 

See IsjraenoH— S eeciai. Cases— Pttbuo 
OmcBoa viia SxAtVTosT Powsite. 

p. I<.B.,lBoni.,133 

Suit against — 

See Feaisx— F osu ahb Coktehis ot 
P iAisr— PWijejijifTa, 

[2 B. li. K., S. N., 0 
16 W. B,. 634 
L li. B., 14 Bom , 280 

- Suit by — 

See PuiKT— Fossi ASH Cosiehts of 
I'lAISX— PlAINHPig. 

p. Xu B., 12 Cala, 41 
I. Xu B., 20 All., 167 

COnPTJS DEXICTI. 


Sea LiuiiAnoH Act, 1877, abt 40(1871). 

« 11 . . X lu It, 3 Calc., 17 

See SuAxx Cause Coubt, Moecssu^ 
J cBisoioTtoy— ConuouT. 

[t Xu B., 6 Calc., 400 

1876. 

^ See SuAiL Cause Couet, Movbssq,— 

JCBISCICTIOX— CortBlCUf. 

p, Ii. B., 6 Calc., 400 

C0B017BB. 

. nf Cnmnet of Calcutta— 


ptiaoDin by tbo statute iu fmeo it taiio, sou u. m uv« 
necessary that the comKitmcnt be directed to the 
ShenS. iH S£ Taslob . 2 InA Jur., N. S., 101 

COBONEH’S ACT (IV OP 1871). 

• a. 25. 

See pBEsiBEScr IUaojbibate. 

[I. X. B., 16 Bom., 160 
COBONEB’S INQ,XTEST. 

See Cbimifal PbocepcbB Coses, s. 176, 
FABA. 1 (1872. 8 . 135;. 

[I. L. B., 3 Calc., 742 

COBPOBATION. 

Interference of Court witb — 

See Boubat Disibict Hu-mcirAE Act. 
1873, s. 43 . I. Xu B., 18 Bom., 212 

Principal OfEcer of— 

See PtAUtT— V eEITICATJOS AUn SlQVA' 

SUBS , . I. X B., 21 Calc., 60 

Pj. B., 20 1. A., 130 


0ee McnEBa . . 11 W. B., Cr., 20 

P. X. B., 3 All, 383 
X X. B., 11 Calc,, 635 
See Tasjt . , 7 Had., Ap , 10 


CO.SBABEB& 

1. OENESAt Itianis IK JolKT Paoebeit 

2 . X 5 J 0 IA 1 BKT OP JOIMS PBOEEETT 

(<j) CrtTlTAIJOS , 

(5; SsscTiov or Svaziisea 
{ e ) ExcLiriiTS Possbbsiok op 
Pobtiok op Joist Peo- 
rtarr 

(d) LeAEBB BX OSS Co-SBAEEE . 

3. Suits sr Co-shasebb wreu BEsrscT 

TO TUB Joist Fbdtebit 

(a) POSSBBEIOS 
(5) MiscBiEARBors Spits . 
tc) Ejectvbht .... 
(<0 Kabpuats .... 

(e) Best 

(/i Behaeceuenz op r.sur 


1760 

1707 

1767 

1771 


17B1 

1784 

1788 

1700 

1702 

l&Ol 


See Costs— S rsciAi. Cases— Co-shabbbs. 
See Cases uheeb Decbee — Fobat of 

DECBBE— POBSESSIOK. 

See Cases ubbek HmDO Law— Joibt 
Fauiez. 

S^ Cases okbes JPBismcDOif op Peve- 
BUB Couet — 'NAY. Pbotikces Debt 
ADD SZTEBUE CASES. 

S^e Cases utoeb Mahojjedak Law — 
PtB-BMPiioH— Rioai OP Pbe-emmios 
— C o-SIUBEES. 

See Paetjtjoj— Bjqbt to Pahiihon— 
Gebbbal Cases 3 B. X It, Ap., 120 
rx X. E , 20 Calc., 370 
X X. B., 21 Bom., 458 
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CO*SSAB£!SS — cpuhnued, 

1, QENKUAIi UIGUT3 IN JOINT PROPERTY 

— eonUnutd, 

for any cUim he i^y have against the £rtt for 
having received mere than hit share. EBXtmuii* 
M3SA r. AlUTED RazA. Ahubd Reza t. Ehajubdb- 
K18SA . . 8 B. I* B., 03 ; 10 W. K., P. C, 1 

I L ■■■-- of Out co- 

' tiarer to recetve re»<— 7rrey«/or appotnltutnl of 
lutnberdar hi/ Cotleftef~-2{ipht of tenant to pay 


mebah Pasbatx c. Nusas 

CI.L.B.,18 AIL,m 


12.. 


. Co<etuir€r actiag «s maa* 
agev — BmtineraGoa. — A volunteer who acts as 
manager cannot claim remaocration frem bis eo* 
sharers vitboat ihoniag a previous consent cn their 
port to pay him. Gnjmo AKAmBarstAL r. Kust* 
BAsar OoTias . . .4 Bom., A. C, 66 


(anfc for the irngation of lands held by thno in 
Comniou aith him. In a suit brought to recover the 
snms so expended, it was coutended that therreriver 
cuuld only sue the defendauts severally ft# thiir 
proportionate shares of the sum claimed. Hold 
'that the defendants were jointly and scverslly liable 
for the sam sued for. Scksabau r. Savkaba 

[L Ij, lU, 8 2Iad., 334 

15. purebaeer of rights of one of 

several co-sharers — CoNecGoa# of nul. — A 
jiarty uho purchases the rights of one of a numba 
of co-sharers comes into all arraagemcnts made in 
respect to the coIlcrlioQi ; any express oonsent by 
him IS not necessary for the pa>iacnt of has shareof 
the rent to any one else. RaU Nath Sjbsb «. 
Gondeb SiBOU . . . . 10 W. B.« 441 


CO-SBIABBSS. e-oatmued. 

1. GENBBAL RIGHTS IN JOINT PROPERTY 
— con^iaved. 

16. Purchaser of a share In a. 

joint tenure — Seteranco of tenure hy tale of 


rent, he must give the tenant due notice to that 


the joint {nttfcrt should be coosidcred as eeverablo 
at the option of the purchaser. Isbwab Cbvbsbb 
Bptt t. BiU XhisBBA Dabs 

tl. I.. H., 6 Calo.» 003 1 8 0. L. 431 

17. — - . _ X>.Ty»^«/ of 01^ 


CO sharer in the estate, paid the waoie revenue ui 
order to save the mebal fivm sale. In a suit brought 
against A and S toe reoorery of the sam paid by 
the plaintiff cm behalf of B’s share , — Seld that the 
pbinUff was entitled to have the sum so pud 
declared to be a charge npon the share of A, which 
bad been transferred to A, but net to a personal 
decree against J. EBAxm UossECr «. hlcscVK 
MOBAB SnAflOOB 

[14 B. li. B.,155 : 23 W. B., 411 

Set a]» Eau Dptt SiBan c. IIouAKn Nahauv 
S iBOtt . . . . L la B., 6 Calc., 640 

MOTEOOBA NAXH COATTOPADirTA P. KbJRTO 

KtutAB Gbobb • . 1. La B., 4 Calc., SCO 

and Kbuxo Mobu.'eb Dobseb r. Kau Pnososso 
QaosM • • • < X Xi. B., 8 CaJc.> 402 

where, however, it was not necessary to decide the 
nnnt, and no decision on it was giicn, but the Ciuirt 
sxpressed an opinion contrary to that held in Enoytt 
"Uottetn V. J/sddsa Zleuee S&ahoon, H JJ- L, 
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dO-SjECAREIHS — coHlinuedt 

1. GEEEilAL KIQUTS IN' JOINT PROPEKTY 
— continued, 

15S, anti in Jtain Dull Sin^h v, Idorakh Naratn 
tiiu^h, I. L, IL, 6 Calc., S-JO. 

Sec alao lloiint MoiiPK Biocin v. Oman Cinnr- 
DKit B,\.vnoi'ADnvA . . 1 C. L, E., 162 

Dko NuhTOK Aqua c. Duatemf Sison 

£8 C, In IL, 210 note 

18. jPaymeni of ar- 

reun of Goeernment lieccnue ly one co'tharer, 
Jifect if~CUarge — Lieu — Act XI£ of 18S1 

(X.‘W. P. Lent Act), «. 93, 177, 178, 

181 — X,- IV. P. Land Aetenue Act (XIX of 
18T3J, 33, HO, US— Jurisdiction of Cicil Court — 
Satva^c, 2[aritiine Civil, 1‘rinciple of — Act IV of 
JSS3 (Transfer of Troinrty Act), s, 100 . — A cc- 
sliiiriT in a nulial, wlio was alto the lumberdar, 
paid urreara of Gavonimcnt rovouno fur tlio years 
18S3, 1SS3, and part of ISSi, in rwpeet of certain 
lands in the uichal which were tlie exclusive pro- 
jierty of another co-sliaror. Thc-sc lands w'ero sub* 
jt’ct to siwjdc uiort^mges executed iu 1S73, u{K)n 
which decrees were obtamed in IS&li and had 
been sold iu execution of these decrees iu 1887. 
The co-sharer lumbertbir, having obtained a decree 
iu a Court of revenue against the mortgagors under 
B. 03 (y) of the N.-IV. P. Rcut Act (XII of 1881) for 
recovery of the tirrears of roveuue paid by him, 
sought to execute that decree under s. 177 of the Act 
by sale of the lands which had been sold in 1887 ; 
and thereupon the auction-purchaser at that sale 
objected under s. 178, and the objection having been 
overruled, brought a sviit, as authorised by s. 181, 
in a Civil Court to establish his title to the lands 
and to have them protected from sale iu execution 
of the Court of Revenue decree. This suit was 
decreed, aud the decree, not having been appealed 
against, became Uual, Subsequently, the co-sliarcr 
Imnberdar brought a suit in the Civil Court, iu which 
ho claimed a decree for enforcement of lien by sale 
of the land for the amount of the Court of Eovenuo 
decree, aud for a declaration that the said lieu, 
“which is on account of Government," be declared 
preferential to the mortgages of 1873, tbe decrees 
thereon of 1881, and the sales under those decrees 
of 1887. Ho claimed this lien not only in respect 
of the arrears of Government revenue paid, but also 
in respect of future interest. jSeld by the Full 
Bench {JI.vnstoOD, J., dissenting)— (i) That the 
Legislature had not given or recognized in tbe 
North-Western Proviuces any such right of charge 
or lien in favour of a person paying Government 
revenue as was claimed hero, or provided any means 
by which such a charge could be enforced, and t^t 
any such charge would be at variance with the j)olicy 
and intention of the Government as disclosed m its 
legislative enactments, (ii) That^ no Civil Court 
had jurisdiction to entertain the suit, and no Court 
of revenue had jurisdiction to make a decree for 
sale of the immoveable property or a decree in exe- 
cution of which the immoveable property could be 
sold to the prejudice of incumbrances to which it 
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CO-SELAE33ES — continued, 

1. GENERAL RIGHTS IN JOINT PROPERTY 
— continued. 

w^as subject, (iii) That it was not tlio intention 
of tho Lcgialatmo that a Civil Court should have 
jurisdiction to invest, by declaration or otherwise, 
a decree of a Court of revenue with the attributes 
of a decree for sale such as could be passed by a Civil 
Court iu a suit for sale under the 'Irtmsfcr of Pro- 
perty Act, 1882. (iv) That there is no general principle 
of equity to the clFcct tliat whoever having an interest 
iu an estate makes a payment in order to save the 
estate obtains a charge on the estate ; and therefore, 
in tho absence of a statutory enactment, a co-sharer 
who paid tho whole revenue and thus saved the 
estate tioes not, by reason of such paymeut, acquire 
a^charge on the share of his defaulting co-slm'er. 
Xinu Lain Las v. Mozojfer Sosain Shalta, 
L L.^ L., Id Calc., 609, approved, (v) That the 
principle of ilaritime Civil Salvage had no applica- 
tion to the case, aud that no analogy could exist be- 
tween the case of asalvor in Maritime Civil Salvage and 
the case of a cc-sharer in a mehal to whom s. 146 or 
8. 1-iS of the Ncrth- Western Provinces Land Revenue 
Act (XIX of 1873) applied. Leslie v, French, 
L. L., S3 Ch. L., 552, and Falcke v, Scottish Im- 
ptrial Insurance Company, L. L., 34 Ch. I,, 34, 
referred to. Seth Chiioe Mai ®. Snin Lae 

[L L. E,^ 14 AH,, 273 

19 . Paymeut of re'Wue by 

one oo-sharer — Faymeni to stay sale.-—f^eie a 
co-sharcr of a portion of a talukh is compelled'w.^y 
a quota of tho Government revenue due on accouurof' 
a share not his own in order to save the portion of 
the talukh from beiug sold, he is entitled to a charge 
upon such share for the money so paid, and such 
share should bo charged even when it has passed 
subsequently into the bands of a third party. Fn- 
ayet Mossein v, 3Iuddun Monee Shahoon, 14 L. 

L, L., 153 -• S. C. 22 W. L., 411, foUowed. Nobui - 
CUTOTOEB ROX V. J&VB LaXE DAS 

. [L L. E., 9 Calc., 377 

20 ^ F a y m ent of 

arrears of revenue hy one co-sharer, Fffect of — 
Charge — Act XI of 1859, s. 9, Construction of 
— Lien. — Seld (MiTTEEandNoBSis, JJ., dissenting) 
there is no general rule of equity to the effect that 
whoever having an interest in an estate makes a pay- 
ment in order to save the estate obtains a chai-ge on 
the estate, and therefore, in the absence of a statutory 
enactment, a co-sharer who has paid the whole revenue 
and thus saved the estate does not by reason of such 
payment acquhe a charge on the share of his 
defaulting co-sharer. Fnayei Sossein v. Muddun 
Monee Shahoon, 14 B. L. L., 155, overruled. 
Noyendro Chiinder Ghose v. Kamini Bassi, 11 
Moore’s J. A., 253, explained and distinguished. 
Kristo Mohini Iasi v. Kaliprosono Ghose, I. L, L., 

8 Calc., 402, approved. In re Leslie, L, S., 23 
Ch. 2>., 652, relied on. Erau Rah Das v . Mozapeeb 
Hosaik ShAlHA. Krtnj Rah Das o. Hajjatueea 
Shaha. Kihu Rah Das v . KAHABDimisr Sh^a 
[1. L. E,, 14 Calc., 809 
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CO'SHABERS— contiHuei. 

1. GENERAL BIGHTS IN JOINT PROPERTY 
—continued. 

See Kntra Ti>t,t. S waii tt e. Foduavtikd 
SurQit . . . I. li. H.S 15 CaJc.t 642 


AUTrttfl — ^on/inugJ. 

1. GENERAL RIGHTS IN JOINT PROPERTY 
~-conUaued, 

-Joint ownertMp 


feet ander s. 174i Bengal Tenancy Act, had tlie 
tale set seide, — Held that the plaintiffe did not, by 
tnch payment, acquire a charge on the tharee of 
then defaulting en-tenantt. Etna Sam I}a» t. 
Mozaffer Sosatn SAaha, I. Z, S . 14 CaU., 609. 
followed. GoFi Nath Baosi v. Ishtib CHinmBA 
Siam . . . L In H., 2a Calc., 800 

22. i Zimitatioa Act, 

■ 1877, arti. 99 and 132 — Suit to reeoter aeteument 


in execution of that decree, he attached and told 
certain land la which all the members of the dcfco, 
dantt’ family were Interested At the sale he par> 
chued the land himself and was put into potaeteioB 
In 1875 he began to pay the assessment upon the 


tho other numbers of the family to recorer tbeir 
proportionate share of the assessment for the years 
1876—1878, during which period ho had pud the 
whole assessment. He prayed for a sale of thrir 
Interest in tho land. Both the lower Couite held 
that tho payment of asseesment did not create a 
charge on the property, and that the plaintiff haring 


been excluded from the property and did not f»y I 
their quotas of the assessment. Under these ciiccm- I 
stances, the peyments could be regarded at salrtfe I 
payments so ae to make them a charge, tcairdij^S* / 
equity, justice, and good conscience upon the thiret f 
of the other coKiwnerg. Acairr RAVCEAsnxi Fix « 
c. Uabi Eaaiti . , I. L. Bn U S13 • 


to be exercis^ by O^orte tf “*‘*^^* 
enjoyment of joint estaUese __ 

LAiiMxswiB'^Scea r. 


24 

SnU } 

oceupancj, mst 

tAarrr laijtted w££i<»* ^ ^ 

ce-sie/rr#— 

lBasaittorasTffJ“*7‘*®_|^,^j».*''“*^ . 

ca the gr.iiii ; ..^-v • ’ . ^ • 

hy the rujaasr *~_***^ir * 

fn-fej^iieyTCi'S , ,, 

d==c£* Ci*-' 

Se J®* F^^^rTa-s. * 
pt as* --3^ Z'-' ' 
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CO-iillAnUUS - ». 

I, tiS'.NKKAi. iiiciUf.i j.v j*ii:,r I'Jjopkutv 
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UU ’t-if- i,i JU-: Jm.'., .ll'-Ss.-iiris » Si'is U O I'vstol 
t.' s's l( O, %.iV.!;.','. w-iw t'.i-? t.s.uJc t-j 

l.< j'.IiS i;! lA'lsim Is ;1 >. t .» iL<;.'<'»;' fu' hf* fJ.ATk’ ot tJsi; 

Usil Ihlu'A ItStsiT f. UuntiA 

1';.S ii .V.SJ Ou'.i;: . I. L. li., 10 Calc.. 02a 

i;NJ 0 Y;n:NT ov joist vhovkuty. 


co-sir A IlEllS - 

l.KJOVilhN'l Of JoiNX I’KOPKll'ri'' 


' Cultivation by ono co- 

t> uiefc;icf,~.\V Jurt* 

. ... of UH.j\vh,.wt5a cults- 

V4!» t „.f Ussil us5h ts.-‘ si-iisSi»C( SIC,* I.f thi; i.tlitr svhu 

by ,v.il .it.-;* iiu .,t,jt£;i,.ti. th-; Utter wniiot 

cUsiii j (.f t.-.c j‘fi !i;*, blit i.sily JiL, j)-„r,iT ulurs! 

•'I 1‘ t4iciJiir.:t JfovKHiiJi;!; r. Pr.euvii: Moiipv 


20W,E.,343 


• T* Cislliraltcn of 

ustf iM-A trir ivithou! coino/ of clhen— 
.»* tricua iV-i.tjrCrf—iV.ic/iVc of He 
tty/HH Court J ta .ir.iuliaj i;tJtiarlion, .Li>pUca- 
tinly I./”. — ‘ 11 ", wfsik* lit [». of all entire’ 

ia.u;atia.t i;i.-a.Ur. luJ uinl. r ail arraiisement with 
"he j r.jifUt. t* built fact'.ric* atnl cultivatcl iiidi^ 
by i»_<-!,.inii;iij* a .juaiility of watte lamf. On the ex- 
j-irxt; :i i.f hiahoae. U. wiwitill hcM :l j>.rtiuui)f tho 
tu.«.-.4hiu ij.'vra foia a tt-aiiiu ouLurir, continniil 

• i f.iiti'at.i i;iit!^.’i uti the hh-xj Unsl* M before, amf, 

tliir. vraf.iisi,; the of (he l l-.-iima co-tharera, 

rliitiivtl an cxchnive title to ihi w. Tlio l.I-iim.a co- 
jlufvrt thi'iiij-.-'i bfs.u,.'hl 11 »uit ajjaiust iC for 
ijuiaU jvawwh.u l•f_Un; kh.-u Utiib, ami jirayc(l,iunoii{j 
/. shift hill,; ». f'lfaii injancii.n prohihitiajj the defen-' 
ilv.t from .«/.iiiii; hnli^o ujxii the ijnuli lainU with- 
out the j.Uintlifi’ o-iuiiit, ami also fur a gtncral 
iiijunri'l- u to jirohihit the ilcfi-mlant from throwiuir 
.viy obstacls.i ill the nay nf jilauitilTs holding tjinali 
j>-»wt«ii.u Ilf the lands. The Court below grautttl 
.VI lajuiictliii jin-'liiluting lho_ defendant f^ni growing' 
indigo i.ii the Itlu* lamU without the couseait of the 
jiUiutiifs. JId’t t!«t the iiUiiitifTnavere entitlrtlto ail 
injur.eti' ii i bill liaving rvganl to the circuiiistaucea 
umb.r whkh the defindaiit cultivated the lands, it 
«aa UiCi ija-y to vary the iuiutictiun praate’d by the 
C,uri bi U'.v by tn.iliing it an injnnctioa restraining 
the deftmUnt from exclueliug by any means the plaiu- 
tittf inin their enjoyw.r.t of tiio ijroali pesscasion o£ 
the bvidj. lUa CUASiD DUTT r. tV'AXSON- & Co. 

[I. Ii. n., 16 Calc., 214 


(;j) Cri.iJV-*.Ttoy, 

27. j\JC'.‘rl«g jjroporly aylthouc 

conu'-’ut of co-abnrera— (irAuriwy in-Ityj . — 

^vwrsl p.ri. Ill j.-ini'y hebl lir.ii whie'h iv»ro not 
etiv'.d..t bv !!;*:.* and Uamb. but hi »iiee'it3iii sliares. 
One e f thl-sUer-.-h' W- 1 * h.a'a.-<l out hU *har.; or hite'r- 
i*t ill tl'.i; lauds, *Jhi‘ hifeC >.i'»veil liidigooa ihu Joint 
Ividt. Tlii- itl'-.r ;1i.sri!.-.!de-ni brought a *iiit_ to 
3 ■e**.^.liu the t.-je*,- i'f tluir o.-eharer from gsoiving 
iiiiiigii » la the Uml. Jtdd that a o>/.i.mT camwt 
use ijnuli 1-vmU n i as to alter tile* entililiirtyf the pn^ 
1 ). rtv a* teCiiiU the other ahari iielihrs without their 
; Hut ImUyo as a c.-.,p being vahiede-ss fur 
’>1. ■» I'f liit'vrvit.'tii ihef Ijij rvainiiutHl 

fr-m gr.iwing it with. ut the cousiiit of nil tlie* pro- 
prietors, Ci.i.wiinu r. lliiKsnu.tur lixtiOit 

[8 E. Is. K.. Ap., 46 ; 16 W, B., 41 

Hf.sooii.vv Si.soa r. Cmovniis , 23 W. R., 428 

whir*', h'ovtvir, it wii:) found consent had been given. 


Uut held oil api>e'al to the Privy Council (reversing 
the above decUiun) tloit the rcsistviice being made by 
the cosbarer incccupation simply with the object of 
protecting himself in the profitatde uso* of the laud, 
in gixid husbandry, and not in denial of tlio cthepa 
title, such resistance waa uo ground for proccceiings 
on the loirt of the other to obtain a decree for joint 
pohjession or for damages ; nor would granting au 
injuucUort be the proper remedy. ,Va the Courts in 
Petigal, iu cases where no specific rule exists, are to 
net accoriUng to “ justice*, eejuity, and goal conscience/' 
so, on its being found that where land was held hi 
common betweeu the parties, one of them was in the 
act of cultivating a jart of the land which waa not 
actually used by the other, it would not have been 
consistent with this rule to rcstnuu the former from 
jitocecding with Ida proper cultivation j but money 
compcmsation, at a proper rate, in respeYt of the c.x. 
elusive use by, and beueiit to, the one who, though 
IM SScssing in common,- was carrying ou cultivation for 
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CO-SHABERS-cos^«vfrf. CO-3TTAR7.R.5-<!g»/.-««/^.?. 

2; ENJOYMENT OP JOINT PEOPERTY 2. ENJOYMENT OP JOINT PROPERTY 

—conitautd. —eoniinued, 

Liissdf, not unsnitAblo la itsdf, waaaTrarJedbrtwca 
tliB parties. Watsou & Co. r. Rauchahii Dott 

[1. 1., R., 18 Calc.. 10 
L.Il.,17L A.llO 
30. ' WtUingnttt to 


. • been enjoyed. Stld, also, that it would be an 
XiCaae for cultivation given Ineffectual nay of enforung pli^tiff’a right in this 
by on® Co-ahaier—lHdiso tulUtaitttm— Land- «*« to*llow the adrerae possession of the defendant 
lord and Unaid— Joint proptri«-~S,loppel.—A ^ plaintiff recover damage* from rime to 

f r a . , tune, Lioin t. SooBA. . .25W.R.,S13 


shares, he cunld not, as owner of one share, exercise 
a nght which he ws< precluded from eze^isg m 
owner of the other share, and that the suit sh^Id 
have been ^uussed. HouQwAir r. UhnnOB 
Moavn Ea£I> 

[1. 1,. R., 8 Calc., 449 { 10 C. I,. B., 381 

32. Waste lands common to sU 

abarers— and tut by om eo'thartr.— 
An mdiTidnal sharer cannot, without the conscot. 


aesne proSts wnh interest. DsssB PebsuaI) Sasoo 
I. QcQAratrs Psasiun Kasaib Sikqit 

. ps W. R, 374 

•W. rnltivation of sir land on 


entitles another co'sharcr to interfere and obtain 
restoration of Che land to its former emtdirion. 
Doumi Rau c. Ta&a . . . 1 Agra, 12 

DiaoFAi, Rai V. BnoKso Rai . 2 Agra, 341 


ttodsaeci) — . . — 

«c.«harerwho has become thcowner of tb b 
Acgn Pa5B*r r. Bhaowak Pabdet 


34, RxclUBive possession and 

cultivation of land by one co-sharer— As- 
tiraxmng rnltitaiion of t-tdigo—Damaget — 
a suit was brought to recover possession of cerUm 
lands in which plaintiff and defendant were eo- 
sharers, and to secure damages for the exdoMvo 
Possession which defendant had enjoyed for sune 
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r,^* A ■'•Ail ; f If i'*ich 

i;»s'.‘,; i--...!*.! ^-.v» ,->?»■.» wi'.jv ihii* ri,r.». r.S, cxj.j^u 

i 'n Ivivt,- u Wt luL',-. 

Urr-ii t. {Justursr . a At;rti, 3-i-i 
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CO-SIf A HERS-fs;,/,’, „,4. 

“* ^••''•^OyjtKyr OF JOINT PROPKIiTy 

— fvniina^J, 

12 . 



I r .’^asorr.uaiit .Si:<aa r. 

> [12 E, L. It, 1S3 : 20 W. E., 1(J0 

■ ‘13 » 

' “r ; — 7“ io rcmi>cal 

"yf ^ '** ‘'■•inch ji ’,ra< »J3Ait tij 

tVr?^. 1* ' * which hij Lem tneted by tho 

‘ •> ••^'''' Li'!.'!!j;!iii,* ii> hiiiiiilfaml the jilain. 
y ir..ly,~-J/(,J that, a* a c.-j-artner, thudi fctiiLjiit 
liV- )* ”**’ lisahaud if in ircctiu^ 

tw luiiuir.^ tetadj jv ciiJiiiijii Ilf m'ia> land l!an ho 
wi.nlil^ ..r u 1 11 jurtiti,,!!, the aiiit should 

r*'^, *•' 'ii'i-'i'i* of £!w laaili, and not fur 
i('.i, 4 i of tho LniUIa DwABS-iXATii Buoovr.i 

f. O0?K,'<\TU liSlOOVEX 

[12 E. L. E., 189 noto : 10 W. E, 10 


('>) KzsytU)^ «;r 3lcJii>{;<,j j, 

39, . . . • . - I'rttitSia.’i of buthUuKs by 
ojlo cevsh-arrr- i/i.tU r'-t .■.- <<f isi.'.-i* •/.— 
A it S: r J> .iii. jij n < ( ictUi i ’.ciid liu whiclj U 
!^d h-.i.Jdi.'i^. ' 'i shr .lii-y-ati ;i tlii} 

Li ,iv l !,,;r,tU’ *, lO.vW. a« wAf a» {of f^anal if the 
I. O' 4» th*’’ h\'<i,h I, w ,iA 1- i;i;d, xi a fact, tieit 

lL.|i-,.( i".Uyl.y,{ar,d it. //ci'-f tie.t f/kvl 

si'i !-i,;ht fi d seitcfid the c i;dUi./.i ef 

I*,''* i t-i! I'C* j', "ty w;,,,. u* ! iiO i.f I-'j ci'i« 

f, y.A »J MU ':;h:fid sh-.t .9 sh.ahl 

fcoivs.’ ‘.he LMi:.i,if,4 I'f'Jii Sic U;;J. OcjiC.lM.'i 

I)!U4 r. liSSAYi tli.i.SMJ illStSi 

[1 E la. II., A. C., 103 : 10 W.E. 71 

H'0‘.X(/rf,vt e. Wxusi* As.; 

(12 E.L. I!., 101 noto: 10 V7. E. MO 

‘10. - ' - A'v5.' /e rcfuruf 

efii.1.' N« jiliiiiSiiT iUid {-.s {y.-jKoi/u if a 
<-:!i. ill'll dxie if cvrljiu land afliT'hiA'iitl.ii i.f the 
L’.iUiiin^t (j.cScd tluiiin Ly the deftnJanU wiw 
w.;e hijf r.-AiaritJ. i/V.'i Sivit the plaintiff nraj cut 
intitlid to a d.xjic! fix diin./iitijji of the haiidiii,.-i, 
aa she IaiI i.n ri.;ht ts c< '.’Jl'-cl her cc-jiArert to aJoJit 
her iha» of tl'c iiijnywi'tit <;£ the papirty. She 
ctuSd cniy j;it » diCiveX.r p^SduKu of an uuiilridcd 
i.ue-rll'd aUa’, Bt-vpASsaiWi Ds3i r. Patjt Pjba.v 
C iJxrxApjLDUtfa . , 3 B. L, E„ A. C., 267 

•il, - — . — RtjM fo rtinonif 

o/iuiYiiitc;/. — IVhiTOtwo jartiis were joint osvnirs 
of laiiii, and one <.f tiiuu civvtul a avail upon the land 
witiiont ohtalftit'.g the ciiajcut of his co-slurer, — 
i/ehf tliat the Court leould not interfere to order lUo 
ihuii'liti. i} of the' wall when there wa* no e'videcce' to 
jihnw* that injury lud be'e’iidijne totheco-te’aautof the 
building by its erectlnu. LaiJi BlaiVAillijtjilt Lit 
f. llaJAiiiu 

(3 B. E E, Ap., 67 : 13 W. B., 337 noto 
10 W. E, 110 note : 31 W. E. 373 noto 


. - — Escliuice pojfcj- 

*!'.* ' C'O-t.iurrr — JvVfcJiea oj' iCiif/eWiHj — 

tryaiVjX^ IVicrJurx CoJr, Ii7J, s. SiiO, Order 
u~Ur~~.\\,'{ rec iter Joint jtoetettioa. — One of 
sewraK-.'-prupfl'crji liu no right to take cadosive 
I f any ji-' rtitn of the land of which he it 
one id the copn.priit.-.rj srithout the ianrtion of all 
elf ht» copr.ptii.tor*; and svhtn, aftix ho lus taken 
y.i-ii eacjiijive iiciiaikn, an order has been made by 
a_ Mviil.-ate acting under a. 530 of the Code of 
Cri'.mnal Pncidure coatirming the jic.iSfssinn taiea 
by hi:;!, such order is no answer tn a suit brought by 
I ‘'no of hit t‘)-yri)Vriolorstei recover joint poastssioii of 
I the p r.!.:yi of land a/i wrragfully (afci-n by him into 
I hucaclasivc [ioijei,ia,a. One of several co-proprietors 
i fcij no right to erect a noerbutkhms, or a scaffoldint' 

I s’.tpjxitting a plalfomt for the acccmiuodalion of 
1 sanjical jierforiniri, Qj>on land of which he is only 
I .;!:e iif several ct- proprietors, without tlw sanction of 
j all ids co-projirittors, IIajek»EO Laxe Gossami 
■ r. tjjiAM.a Cittrux I.Aiioui 

[I, E E, 5 Calc., 188: 4 C, E B., 417 

45. R e aova la/ 

luildin^ creeled ly one of teeeral eo-tharers — ■ 
.fcjaicii'cncc. — In a case where a pennanoat building 
levs bce-n erected by some or cno of several co-share'ra 
on the land jointly held, and another cevsharer sukse- 
ijuvntly seeks tu have the building removed, the prin- 
ciple upon wliich tE Court acts is that, though it has 
a discretion to interfere and dire'ct the removal of the 
building, this is net a discretion which must neces- 
sarily be eicrciscd in every case; and, as a rule, it will 
cot be csercE'd unless the pLaintiif is able to show 
ttot injury has accrued to him by reason of tho 
erection of the building, and, perhaps farther, tEt 
ho took reasonable steps in time to prevent tbo erec- 
tion. NoctTEi Laxx CHncsEBBtrrry r. Bevpabtin 
Cat?.t»Ea CaucjoJEBnnY . I. EE, 8 Calc., 70S 

48. : StyM to removal 

of haildlnys . — In a suit to obtain an order for the 
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CO'SHASSRS — eonlinueJ. 

2. BXJOrMENT OF JOINT PEOPBRXr 

— conttnued, 

demolition of a house erected on land, the ]alnt pn)* 
perty of the plaintiff and defendant, even though in 
Btrjctnm the defendant bad no ri^ht to eiert ttie 
house without the consent of his ci:)>iharcr, the Court 
ought to enquire whether, under all the eirenm- 
stances, the ends of justice could not be satisSed by 
Some other remedy. Uassiii MouitH i. Pamioo 
GnoEiKEE . . . .31 W, IL, 073 

47. Eiylfs <(f otter 

, ’ , . nnfoniJ<i,T^t bsvtn’’ snent large nuns of 


receiving elsewhere land equivalent to that brongnt 
into cultivation by the defendant at his own expense. 
GoKoot. Eishek Ssk V. Isstm Cbckbeb Rot 

[18 W. R., 13 

I CofapeMotton 


[EaW.B.. 286 


CO*S&AREltS— continued. ^ 

2. ENJOraENT OF JOINT PROPEBTl’’ 
— continued. 


consent, to have the property restored to its original 
condition. ilEEDBE HossBiN Kha» c. Atjjud Axi 
[6 N. W., 259 

63. - — . — Suit for removal 

o/buildinggonjoinl land—Ctvtl Frocedure Code, 
J877 flSSaj, M, ^-~-Farl\ts—Su>t hg one of eeteral 
fo-tturers ayainet otters affectvng yoint land—X 
sharebdder of an undivided piece of land sued three 
of bis ciyahArcTi, who, he alleged, had trespassed on 
the land by building thereon, for restoration of the 


' ' . ” snSered do 
Bigh Court 
e alleged acts 
S {TOBB GBOSX 

. 34'W.B..80 

ow. - Zettee of eo’ 

thartr* — Ltate 6y some of seteral co-tharert — Ee* 
worai q/ Itiildingt erected hg lettte~Aiqn\etc«nee. 
—A lessee of co'sharers stands m the place of a 
co-sharer, and where some of the co-sharers in an 
r<-^ntn souf'ht to get theii right ackuowledgcd.in 


rati^ Doosoa Liu. c, Laua Bul'wavt sa^ox 
[35 W. TL, 306 

6L '• — - - Stghlt of 

sAor"* «« matters affecting common property— 
Sail e 

that • > 
whicD esnangers 



Hiu V. Bhaieom'’ . " L !<. B., 6' AIL, 603 

63. ' ■ ~ Svtl to reefrain 

erection of (uildtny and alteration tf land..— The 
defendant was in possession of land onder a pottah 
grauted by the liarsdars of the proprietors, and 
tbereoa commencea to build a house and plant a 
garden. The plaintiff, who had bought the right, 
title, and interest of one of the proprietors, sued 
to mtiuio him. He did not allege any injury. 
Held t^t such suit would not lie. Sbichaep r. 
Nui Chaks Sbabbb 

[6 a L. B., Ap , 2S : IS.'W. K, 337 
See also Nabih CsAtniBA hlliTSB v. Mabeb 
CbABSBA hlllTEB 

[3 B. la B., Ap., HI : 13 W. B.. 69 
But see Ih thb icaiiib oe Thaxoob Chpnpeb 
Fabavabice 

[H Zi. R., Sup. VoL, 695, at p, 697 notg 

64. — ' Erection of 

tuldinge on joint property — Building hy one eo- 
sharer egamU the with of othert — Suii for iiysno. 
t»o» to restrain Jaitdiny— Discretion of Court — 


c. hlArars Cbundeb Nag 
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( ITTT ) 


niQEST OT CA5C3. 


( 1773 ) 


CO-BHABEBS— 

S. ESJOTilEST OF JOIST PBOPEIlTr 
—cuiUinueS^ 

c^hcrtfo&iit ta cominoQt wto luni c^rucntAl to 
tie ilteraUott m the w*ll, but h»d tuffered no ia- 
couTeoience thettfrem, noir <a(d to cnfuree tlto 
ranoTkl of the aewly erected portion* ll$ld that 
the p Um t.ff wa* entitled to the relief eootsht* KAJft* 
KxxxA. r. >« inutvTi TTT.TT . I, Ii, XL, 19 'M a xL , 33 

— ■ — ■■ Sijili to hmiU 

temple* on joint The plea of Umitotuia it not 

applicable to u nut for deelantion of title regerdini; 
ij muTi lands upon which a temple has bofl Lnitt* 
»Ti.i ta idol established, by snuther o>ih&rer. If that 
shareioider elaioi exdastre nee of the tccsplt^ h» 
must prore & pnesesaton and cnioymcot dlffcrott 
from those of a Eindn eo-sh&rcr of juiut property^ 
particularly with regard to a temple added by turn to 
an ancesttal poojah>barL Eissoutvata Cnav« 
sasT t. Htrsao Kixr Cnowsiutx 

[a W. IL, 133 

63. ' ■ - I ■ Ki'ylt la »lar* 

i» Umpl* laiit hy om eo‘*iarer itilk ttpatata 
fnadt oa y'oiaf faatf.— A CMharer wae heti tu4 eo' 
titled to a share la a temple, LuOt on a>mffl<A UnJ 
by aaother <»iWer out of his sffsnia ba^U, oo (h« 
ground that tie temple was tals o<a eriumon UmL 
KuauSiBCsv. Duza/ . . 7 S'. 179 

84, ' - ' Zamt riailtaalfl 

io/amily idol— Land tsvuudai from p^tliaa y* 


claimed Xisi n T M t ei l laoii t» *a evieat, sad »>IJ it 
to the meshets »< As fuiaTj 'Mosij, tS wbutn one 
built a basil* as -*« af 16-I«e iLaa one^UlIt 
—with tis eiuiifesS a£ ntunra. Jls isTUfe and 
^ ®to_w4ra muC at as.’iacCnit oi a drtstt agsiust 
h tm i fag . ^a £i£ Sm Out tslua auszian of the 
isaj.y w«a aos xtiixiiH- is usu-t r«i«f V-iuse r et»>Ted 
c* ta« »it caae,dlis£. SCsC^ajr*. PrariKotBiica 
CLX.Z,,12 Had., 287 

(0 Eictnrrz Psmai-irr cy Powioa o» Joia? 

Fu.marz. 


- Tlfght to excloalve poaaee* 


172 JJ, I,, a, 137 ; 29 E. , UJ8 

/—‘tr— A u li. 


C0.3IZABISlS.-eoa{isved. 

2. ENJOYMENT OP JOINT rUOPRUTY 


decree for juui* • * 

to a jetot bentttt In erery l>ftrt cf the uudilldMl 
eststo. lUvauiMvax Kin‘i PiTSiu p, Dtsioi'iuK 

TanntEPiTcan , X. Iv R., 20 Uom., 4Q7 

37. — Jolnf lfint»h- 

Pariilian,-~K j'dnt tenant ii md UtlUlwl ti> VIm* 
of any ;>irti»n of a joint tod tiiulUldul 
timperty •itl.iut a batwarah. lIpBim Rsih tlOOUd 
MOJOOUSiB p, UuOnfD CUVMPBU l‘tb 

[17 W, Ii, 037 

« ..... .1 .1 


Taaa Cuowi>nuin*« ts Kuau 4to»vx-viu« 


>fars.~iurh. Us Instaj.w. as uould gl\e him a tight 
on a butwara lallug plsea to luw.l i«ia\hn. jhe land 
wWfh bo ifli wijoypil alMW tohiw,-th«. other w- 


Roro. BancauK Maan 
7a~ 


20 W. lu, aU2 
— XiahJtty fp r 


111.!. Ill 

ffBa»o.C«PBBKijjiaou , , riT/tWil'i't 



( 1779 ) 


DIGEST OP CASES. 


( 1780 ) 


CO-SH!AHERS — continued. 

2. ENJOYMENT OP JOINT PROPERTY 
— continued. 

73. 

land hif 


Adeerje 


ttW oj 

,, n~sharer.-~Hehl Uwt Uio defeiulunts, )i 3 
joint propriotors with tho plaintiff, couhl not by tho 
ns(‘ of tlw laiul ^vitU tho tacit HMunt of tho phu’iitiff 
create a rij-ht contrary to hia iutorcst, nor would their 
use of it before they hccamo c')-propritcor!i o])cr;ito to 
crttite any such ri;'ht. Jaiiasojiv Dko Nakalv 
S tNOu t', UirniCA PKuairAD Naraix Si.vnir 

[17W.B.,74 

73. Ejcoluaivo posaeasionby ono 

CO-ahaver — Adcene pojjfiifoH.-— Exclusivo peasts- 
bion by A of property which originally had been 
lulinittcdly joint docs not, /Jtr te, amount to adverse 
possession as against A’a co-sharera. Tho Court 
should further ascertain whether A’a exclusive poa- 
BCKsinu wivs duo to his title being really a separate one 
from tho plaintiff’s, ami could not bo accmintcd 
for by tho fact of gome arrangonicnt having been 
come to at a previous time between the parties. Asitd 
A ti Khak r. Akhau Am Kuaw . 1 C.h. E., 384 

74. jPoJj0i.ru) « 

oo’sharer — Adverse possession . — Tbo 


ir, AT, 
Sisaie 


one 


i'J 
circum- 

staucca of a case may show that mete occupation and 
enjoyment hy one co-sharer docs not per se constitute 
an adverse possession as against tho other co-sharcr. 
In tlus case tI»o cxclusiv'o possession of one was held 
not to he adverse to tho other. Asud Alt Khan v, 
AL-bar AH Khan, 1 C. L. Jl., 364j followed. 
BAKODA SClfBABI Dcm- V. A^•^•ODA SOKBAUr Dkbjt 

[3 0.W.]N., 774 

75. Adverse passes' 

sion — Proof of intention to set tip adverse passes- 
iion. — ^lYlien one co-sharer sets up aa against another 
adverse possession of land which had previously been 
waste, but at some former time had been occupied 
and then been admittedly held jointly, it is for him to 
show that he has held possession in such a way os to 
give distinct notice to his other co-sharors of bis 
intention to set up a title adverse to them. Rakhaii 
Das BoMCOPADnrA v. Im>u JIo.see Dbbi 

Jl C. li, E,, 166 

(d) Leases bb ora Co-Shabeb. 

70 . Power to grant lease — Con- 

sent.~Ow of several co-sbarers in sir land cannot 
grant a lease of any portion of it without tho consent 
of the others. Chahez r. Nphb Kishobb 

[4 BT. W., 15 

77 . Effect of lease granted by 

oae of several co-sharers. -—A pottah granted 
by one co-sharer in an estate is not binding on the 
other sharers. GoLtroE Chbhbbe. CBtfC^BBBCTX 
V. Teelboe Chcndee Shah . • 2 Hay, 49 

73 . Poioers of lam- 

herdario deal toith co-parcenarp lands — Lease. of 
such lands for ten pears at an inadequate rent. 

— SeU that a lumberdar has no general power to 
grant any lease of co-parcenary land beyond such as 
the circumstances of the particular year or the parti- 
cular season may require. Japan Nath v. Mardpal, 


CO-SHAEEES— continued. 

3, ENJOYMENT OP JOINT PROPERTY 
— concluded. 

1897, p. 207, followed, Bansidhab v. Drr 
. L L. E., 20 All,, 233 

70. Effect of lease by one of 

several co-sharers of his own share. — Al-‘ 
though one co-sharcr cannot give a good lease of the 
whole sixteen annas of property which belongs to 
himsclt and his co-slwrers, yet one co-shorer may 
give a Icaso of his own share which would bo biudin'^ 
against himself at least. Raji Debto Lam v. Mrr-’ 
teiueet Sraon , , , 17W.B„420 

SO. — — Eeaae by co-sharer of his 

own Bhare—Pitjopmeni of share of, bp lessee. — 
An undivided shareholder is not prohibited by law 
from granting a leaao of his share to a third person ; 
all that tho other co-proprietor can insist upon is that 
tho lessee should be prevented from dealing with the 
subject of tho lease in any way different from that 
in which tho lessor, his co-proprietor, could deal 
with it. A joint shareholder or any lessee of a joint ' 
sliarcholder is at liberty to contract 'with theraiyats 
of the /amiudari for any lawful purpose oven without 
the consent of the other co-proprietors. Maodosaed 
V . Laea Sjiib Dvai. SiNon Pabbet . 21 W. H., 17 

81 . ^ Eong possession under 

lease — Acquiescence — Presumption of authorilp . — 
Long possession under an authentic pottah Aom 
one sharer, without intcrfereuco or disturbance from 
tho others, legally warrants tho inference that the 
grantor had authority to bind his co-sharers. HlMS 
V. Ahadubn Mbndbi, .. . 10 W. E., 389 


82. 


Pipht of eject' 


meat . — MTiere land is held jointly and there is no 
partition, one part-owner cannot insbt on the eject- 
ment of a person who has bean holding under the 
other part owner for 16 or 17 years, Bissessbe 
Kbejioebe V . Jbogobdotoo Kbbitoebb 

i:i4'W,E.,ia3 


83. 


Eight of lessee of oae co-' 


sharer to hold possession without consent 
of others — Right of ejectment . — In a suit by a co- 
sUarer for ejectment of a lessee who was holding over 
after tho expiration of his lease at the end of 1275 
and after sufficient notice, the defendant pleaded 
a pottah from the plaintiff’s shareholder under which 
he was entitled to remain to the end of 12S2. Seld 
that, as defendant’s occupation and enjoyment ,of 
the land to the end of the year 1275 had been by 
virtue and under the authority of two separate leases 
granted by each shareholder, each co-extensive with 
his share only, and as that granted by the plaintiff 
had expired in 1275, the defendant had not had 
exclusive enjoyment of tho property as tenant by virtue 
of the other lease. And though the other co-sharer 
had granted a new lease when the .first lease expired 
in 1276, yet as the plaintiff refused to do so, and Bad 
ever since treated the defendant as a trespasser, 
the defendant had no right of occupation so far as 
regarded the plaintifPs share. Hamieton a. EBOErao 
NtrauBK SiHOH . ■, • 20 W. E,, 70 



( irsi ) 


DIQBST OV CASES, 


( 1?B2 ) 


CO-SHARBES — eonlinueii. 

3. SUITS BY CO-SHARURS ’WITH RESPECT 
TO THE JOINT PROPERTY. 

(a) POSSESSIOK, 


[21 W. B.. 38 

85. Suit to recover joint pro* 

perty — Pariiet.—ln a suit to recoTtr property 
beloogieg to co-tharcrs all the co-ghartri mnat join 
PAftiu e. AciUL . . I. L. B., 4 AIL. 280 

BATAnss Bbovu «. KnooanAi. . 3 Agra, 221 
AIoocia EssnsB Dbbsb t. OouABcmT 

[14 'W. B, 31 : 8 S. U B. 308 note 
SUDABTr&r PSBEaAD Saboo V. Lott Au KtUJt 
[14 W. B, 330 
Atw Mabjbs V. AsaAn Axi . 16 W. B.. 133 

86. ' ■' - — Svii 4y «#tM oX 



•ne, tbe proper coorie for the re«( to a4)pt u to 
jnahe them defendants ia the case. SOTTvaDEU 
FIshabeih Kabba Pishasodt c. VAxurriB MA* 
BAEBL NAJUTAKAB SOKATAJIFAC 

[1. 1.. B., 3 Mad.. 234 

87. — Svil/orport%o» 


co-abaTcrs, could maintain alone a suit to recorcr poe* 
eeaalon of a portion of the estate. Aura Sraoa v. 
hloAZAUU Au Koab . . . 7 If. W.. 68 

88. — ' — ■ ' Sutt for posses* 


u'mjoob Sraan r. Tubboobbesba . 2 Hay. 166 
89. ■ Suit for «nd<. 


parties. ^ Pabbvttt Cuvan Doaa e. Pbotav 

CnOBDBB Seb . . . 23 W. B. 275 

80. - - - Z \oltlityfor rent. 

— A anit to recorer poeaeasion ia not xnaintMiuilile 


CO*SB[AR£RS — eonitnued, 

3. SUITS BY CO-SHARERS WITH RESPECT 
TO THE JOINT PROPERTY— coaiiauerf. 
against one’s co-sharer in respect of property still 
joint and nndii ided, nor can rent be legally claimed 
from him except on the ;;runnd of t^mc agreement 
orundertaVing.expressor'implicd. Oobixd Cqvbheb 
O nosB r. Rau Coouxs Det 24 W. B, 383 


If an any case such a right exist, it mnst ho estab* 
Itahed by evidence. Hatakst Tbtait r. Naba- 
VAirAH 4 Mod,, lOS 


and that the suit conld not be maintained in its pre* 
eent form. Oobassax c. hlosnuTOOlAR 

[I O.Zs.B,637 

83. — - Suit for poSBeaaion agalnat 

sioglo ahareholdor for portion of Joint ea> 
tate held separately by agreement.— A suit 
for poascision of land will not he against a single 
shareholder for a paiticnlar portion of a joiot estate 
held separately under an ezisting arrangement ac- 
quiesced in by the plalutiifs and agreed to hy tbe ether 
co-iharers. »or can the plaintiffi let to a tenant the 
propeti) in the lawful pnsscisina of such share- 
bolder. Caowmrar Nil Eaxt PsuBnAO Sixan r. 
AnLAD SiHOn ... 5 W. B, 237 

94. Suit by one co-sharer to re- 

deem more than hie share— fiaissgxeat sersr* 
anrt of iotereii—-Parttei~T\foe of takiny o^sc- 
<toa. — In 1603 a two-anna share in certain prepay 
hdd by CQ-sharert was mortgaged to the defendant. 
The mortgage wai eif. cted bi the mortgagor as man- 
agerof all the co-sharm la nsloa la 13i3 one of 
the roHiharera redeemed his share of two pies in the 


deem the whole of the property still unredeemed, n'c., 
a one anna eight pics share of the ongina! mortgage. 
The defendant objected that the pUintiil could o^y 
redeem hia own two-pie share, which had become 
lepsrated from the rest. The plalntilf dmiod that 
the estate had been dirided. field that the plain- 
tiffa claim h^g to redeem all that remained of the 
estate in tbe mortgagee’s potsession, the suit could 
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( ires ) 


1)IQ£ST OF CASE;;. 


( 1786 ) 


CO-BHABRRS — eonlinued, 

3. SUITS BY CO-SHAKERS WITH RESPECT 
TO THE JOINT PROPERTY— 
bond Was executed, might unplicdlj’ be consideared to 
hare acquiesced in such execution. U0ES8H CaUH- 
s£a Banebjes c. Bah Psosokho CBOTn)HBT 

[I, Ii. B., 4 Calc., 530 
102. Suit by one of several 


103. XiUmberdar. Suit by, for 

profits without coneent or authority of 
co-sharers— Suit /or leilUmtat of aceotfntt.~T)te 


CO-SBIARSBS — eontinuedi 
3. SUITS BY CO-SHAKERS WITH RESPECT 
TO THE JOINT PROPERTY— continued. 
Daofga Ferthad, 3 N. JF., 49, referred to. lyno 

e.Ivso . . . . I.1..B.,16 AU.,23 

106. ' ■ ' — Suit for a tclllf 

went of aceounit—Suitfor a share in the profile of 
a taehal—Lmutation. — With reference to the periods 
of limitation prescribed by s. 94 of Act XII of 1881, 
a suit for a gbare of the profits of a mehal does 


of the snit is to obtain a settlement of accounts 


was nut iDalnta]inabl& UoAl Bau e. Oequh 
UCSAIK . . . . I. la B., 3 AH., 136 


appltee. Bobah e. SwiXk Fbasas 

[I.L.B.,18 All.,833 

107. — Sutt Sy recorded 


105. 



IT.-W. P, Rent Act (XII 


[1. L. R., 17 Aa, 423 

108. ' ' ' — i^nit Jir re- 

corded share of profits— -Stnl for eettUment of 
occovnts— Zimtetion. — Where for the pnrposcs of a 
, mut in vluch a share of profits is claimed by a recorded 


Fershad, 3 IT, W., 49, referred to by Txbbsix. J, 
Per BuEKiTT, J,, contra — "The snit ” • •“may be 
considered to be a suit for profits witMn the mcaamg 
of the opening words of s. 93 (A) of the Bent Act, 
and cannot be considered to be a suit for ' a settlement 
of acconnts' withiu the meaning of the.ctnclndmg 
words of that clanse.” Burya Frasad v. Dip 
CAand, W. N, All. flSSlJ, 27, Kuskaloy. Sam 
Bas, W. N„ All. (ISSOJ, 171, Babee Deem v. 


Court is only ashed to go into tha accounts inci- 
dentally to that main object, and for the purpose of 
determinmg whether the sum claimed is due, then the 
suit M not a snit for settlement of accounts merely, 
but it is a suit for a share of profits within the first 
category of s. 93 (&) of the N -W, P. Bent Act, 1831. 
Baton V. Jtcala Prasad, !• B, It , 16 Alt,, 333, 
eipUined. Jndo v. Indo. I. Z. S„ 16 All., 23, 
re&rrcdto. hloiUHiUn Kabiu r. Oakqa Pandb 
^1,.R.,22 AIL. 334 



( 1787 ) 


digest oe cases. 


( 1788 ) 


CO-SEtAHERS — Colli limed, 

8. SUri’S IIV CO.SIIAllKUS WITH ItESPECT 
TO THE J01^•T ITIOPKKTV— 

lOD. - A'liU ai/auisi 

/.,r «/ o/ /„«. 

iicrdar.~ 1 ho liability of a Imiihmlar to jiay to a co* 
sluvrvr the imiliU which the hiiiibcnivr has failed 
Uinaii:li his un is tic^li-cncc to collect is a pcmiial 
liability and cauiiot bo luforccd fti^aiiist the Imnber- 
ihr'd h'>;al repr. tentative, a-jltth v. i’a/M CiaiiJ, 
,ilt. IF. A , (' tb-'j'.iJ, dli, rofcrrcsl to. iStuuAD-os-Niss v 
r. CnivvAii .S.UJAW . . I. L. B., 20 AIL, 73 

lliu X.UIAIM C. GlllUlIAtt LaH 

[L B B, 20 All., 74 note 

LIO. — Suit by ono co-oharor to 

aut iiaido alionatioii modo without hia con- 
aout — Alienoliunhy irnaiil of eo-ihnrcr, — Alth/m;;h 
one cu'diarcr cannot eject a tenant from a bolding "in 
lui uiuUviihd entate in which the tcnaiita are tenants 
of the whido body of ee.-iiliarcrii, yet a co-sliarer 
is entitled to sue to set aside an alienation made by a 
tenant to a straiiijcr without enuscut of the zaininiLira. 
SomiA I1.V3I r, Ouso-v rEU3U.iD . 2 N, TV., 200 

IIL, — Asaiffuniont of abax-o by 

ono co-aharor without consent of othora— 
Jliyht of iinii/n(e,~Jleld in accordance with the I 
prineiplcsi laid doun by the I’rivy Council injt^nalh 
Jmll V. Jliimaudeeii Chmedhry, 21 IF, 11., 233: 

L, It; 1 /. A., lOG, ciV., that ono co-sIiarer in a joint 
and undivided citato cannot deal with his share so os 
to affect the other co-slurers, but his ussigtieo takes 
subject to their rights, tliat the plaintiffs were not 
entitlctl hi the relief they sought for, aud their suit 
must be dismissed. SiLViiAT Cuosdeb Bdkiion c. 
UuKOOui^'DO BuBuos . I, Ii. B, 4 Calc., 510 


^Q*SE CAI1T] R8 — continued, 

PO-SHAKBRS WITH EESPECT 
TO THE JOIJJT PROPERTY-Zniinued 
w collected, the claim extending to rents which the 
dcfciiiL'int might havo collected, but neglected to 
collect, and which wero consequently lost to the 
Jdamtiff. Jlcld that tho defciidaut, not having been 
under any obligation to collect tho rents of the one- 
third share, could not bo made liable for any of such 
rents which ho had not actually collected, and that, as 
the collection expenses had exceeded the amount 
collected, the suit must bo dismissed. .Baiwani 
SIKOU tj, Gokaean Pbasad I. L. B, 9 All., 519 

_ U4. Damages, Suit for— Wo«- 

jOMi'ler of lessee as plainiif— Parties.— I’o.c.ivRhy 

ono of two lessees against tho lessor for damages 
for caticcUiug tho lease, tho other lessee was made a 
defendant. PCcld that tho suit was not bad for 
non-joindcr of tho second lessee as plaintiff; nor 
for the reason that tho idaintiff could not prosecute 
tho suit against him or obtain any relief against 
him I and that ho was rightly made a defendant in the 
suit. Kattusheri Pishareth Kanna Pisharody v. 
Fallotil jJPaiiakel Narayanan Somayajipad, 

I. L. E., 32[ad,,234, followed, VmnxiKOA Pada- 
i'Acur V, ViTiOMsax ilmsxzi 

- p. D. B, 16 Mad,, m 

116. Bengal Tenancy 

Act ( Act Fill of 1835J, s. 188 — Suit for recovery 
of damayes by some of several joint landlords , — 

A suit for recovery of damages for recovery of value 
of trees cut down by tenant is maintainable at the 
instance of ono of several joint kndlords. Hbibikbs 
S matiA V, Saduu CrtABAM Lohab 2 0 . W. IT., 80 


112 . 


Suit for cancoUation of 

■Parties — Breach of cove- 


loiivo for forfelturo 
fiaut . — Where it isloptioual with several joint lessors 
to .avail themselves of a coiuHtion of re-entry upon 
breach of certain covenants, ono_ or more of the 
Itssors cannot insist upon a forfeiture without tho 
consent of tho others. 1/eld, therefore, hi n suit 
which was brought for the cancellation of a mokurari 
lease, luul tho recovery of sir possession, on tho 
ground of forfeiture fiu: breach of covenant, that all 
the co-sliarers should join as plaintiffs; and. that, 
as some of the cc-sliarers, who were mado defendants, 
appiarcd aud opposed tho cancellation of the lease, tho 
suit must bo dismissed. Beasox Hoasturr c. Clio- 

WAS .Srao . . . I. L, R., 7 Calc., 470 

xvAB .-DiAu- [9 C. L, E., 200 


U0. 


(c) Ejectubnt. 

■ Ejectment of tenant taken. 


113. 

by ono 


— Suits 

co-sharer in 


for rents collected 
respect of another’s 


Bhave— Intermeddler— Suit for recovery if rents-- 
Intermeddler, LiaUUty o/.— Tho lessee of two-thirds 
ofafivobiswaa zamindari share assorted and Mercised 
11 right of collecting rents in respect not only ot the 
two-thinls, but also of tho remaimng one-third. It 
appeared that ho made these collections not as a 
matter of contract, but as an intermcddlcr and in defi- 
ance of the wishes of tho holder of the one-thwd 
share. Subsequently a suit was brought against him 
by a purchaser of the fivebiswas for recovery orients 


by all ths co-sharsrs — Stranger adjuitted with- 
out consent of all, — When all the co-sharers have 
allowed a tenant to enter and occupy land, the tenant 
cannot bo ejected without the consent of all, Lutoh- 
jiAif Pebsoad V, Daebe OBEif . 3 Agra, 204 

GoemBB SmfKim Sd-bstah v. Tibtho JTokeb 

[12 W, B, 462 

nsLODmm Ses v. Gooboo Doss Box 

[20'W,B„126 

Dibobundhoo Ghose V. Dbobo Moyee Dossia 

[24W.K„110 

- 117 . — Suit by some co-sharers 

to eject tenant taken by others.— One or 
more co-sharers cannot allow a stranger to occupy a 
portion of tho mouzah without the consent of the 
other co-sharers, unless they are authorized to act on 
behalf of the other- co-sharers, and the dissentient 
co-sharers may sue to eject him. Ltjtohmitn 


Pebshad V. Dabeb Been 


118, 


3 Agra, 264 


Ejectment of person put 

in possession by all the co-sharers— rres- . 
passers — Decree. — Where a tenant 1 ms been put 
into possession of ijmali property with the consent 
of all the co-sharers, no one or more of tha co-sharers 
can turn the tenant out without the consent of the 



( 1789 ) 


DIGEST OP CJUES. 


( 1790 ) 


CO-SHAHSHS — contiflucJ- 
3. SUITS BY COSHAEEES WITH SESPECI 
TO THE JOINT PEOPERTY— conttnuerf. 
r>thpti!! Imt no rmnn lias a rleht tf> intrnfla htnid 


Stilodhfir Sen x. Ooproo Z>ott £ay, 20 S26, 

E^DBa p£osAO WasTi o, Esus 

[LIuB, 7 C«lo.,434;0C.I..a,78 
GainrBHXAu Swaa v. Rukjket SiKon 

[4 -W. R, Act X, 3d 
Contra, MnssiTir SiKCK t, NrB7QT SiKoa 

[2 W. B,, 290 

ancl LvcBUinr SasiB Cnowissr o, Saata Jiu 

[6 vr. B., Act X. 93 

110. Partial ^ectment and joint 

pQsaeasioiu — A denee for partial ejectment and 
joint poflaeiBLcn c&a bo made in favour of a oo-ovntr 
of property* JETuioiftar <Sen v. Oooroa Date Soy, 
SO IT. JSdi and £(idA(i Pro«<id y. Ett^, 
J. X. S., 7 Cafe., 434, approved of. KiluL Hcuasi 
CaowsHBAin t, Kibas Csaitiiba Bor 

12 C.'W‘.U-h 229 

180. Ejectment, Suit for, of 

treapaaBer— renant of om co*rAcrer.— Any one of 
eever^ joint tesanti of land may me to eject a tree* 
passer. Tbe consent of one joint tenant to the 
pos»ission of a trespasser does not make him Icse a 
trespasser nlih regard to other joiat (enaots 
TatmUilo. Sixjvs Sax. .o2f.'W.,183 

12L Ejectment. Suit for, by 

some only of the co'sharers.— Some of the 
cc'Sharen ace not entitled to sue for ejectment unless 
all the t O'sharers join in the suit. AVhere. hoMcver, 
the iutnbeidar collects as manager for the whole 
commanity, he can sue for and obtain ejectment 
without joiobg the co-sharers as plaintiffa 
Hcdatatooiaii o. Imsebjbst Tbwabbs 

£2 Agra, 283 

122. Suit for ejectment by one 

of two co-sbarers — Sole manager of etfafe . — 
Where a salt wu brought by one of two co-sharers 
to recover land from a tenant, not only in the absence 


the joint estate. Umanna x, Purthotam, S. A. No. 
379 of 1S73, followed. Ebishbabat jAOAOiBnAB 
c..6obc<d Tbiuiae . , .12 Bom., 8S 

123. Suit by one co-eharer aa 

manager — Partis* - Poilwrs <>f Unani to pay 
eaAonced rent after nottce , — A co-sharcr wl» U 
manager cannot, even with the consent of his co> 
sharers, maintain a suit by himself and in his oms 
name to eject a tenant who has failed to comply 
with a notice calling on him to pay enhanced rmt. 


CO'SSAHEBS— contiawed. 

3. SUITS BY CO-SHAEEBS WITH EKSPECT 
TO THE JOINT PBOPEBTY— coatiased. 
BAi,ZBiBHirA Saxhabam V, hlOBO EniBiiHa 
DabdoIiKab . . . L Xb R, 21 Bom., 1S4 

124. Suit to eject trespasser — 

Snttto retlrain t«*pa**.— If raiyatsare interfered 
rnth m the ocenpation of their land, they have a 


a atnnger in wrongful poucuion must be brought in 
the name of all the proprirton jointly. Nukditb 
Laix t. Liotd . . . 22 W. R, 74 

125. Sultforejeotmentof tenant 

of a fishery.— A smt will not lie to eject a tenant 
of a joint fishery unless all the joint proprietors are 
joined as parties. Don Sah r. Innau Alx 

[4 C. Ib R, 83 

126. Suit by one co-sharer for 

ejectment of tenant on detennination of 
tenancy.—The purchaser of a two-thirds share of 
ataok sued to obtain Vhas possession from the tenant 
whose SODS had purchased the Kmaiaing one-third 
share. Held that, on the tenanry being shown tn 
have been determined, the plsintdf was entitled to s 
decree for khsi pniscssion. Qori Nath Chatibb- 
JB8 0. Mochti Sttfinii Dbt . 11 C. Xi. R, 61 


w separately' the minor was eatitlcd to eject the 


of a minor, and thus creating one and the samo 
tenancy, is not also void as against the co-sUarers. 
UABtsrnA Nahaui Sivon CnownaBT r. AIoram 
£X lb R, 15 Calm, 40 

(d) Eabuliats. 


suacBA DossxB . . . ib W. R, 411 

Eiea where there is an allegation that the j'lsuitiJI 
has been realizing bu quota of rent aeparately fer 
xan. Ealez Cuub» bison r. Soxiso 

t24W.R,267 




( mr ) 


DIGEST OE CASES. 


( 1793 ) 


CO*SQAS.KH8 — continued. 

3. SUITS BT CO-SHABEKS WITH RESPECT 
TO THE JOINT PROPEETY-e&«I»»«A 


{I.Zi.K.d Calc..041;dC.Z:u£.,4O2 


CO»SH,AB.l*iRS — eoniinued. 

3. SUITS BY CO-SHAEEfiS WITH BBSPECT 
to THE JOINT PROPERTY— coni.nae./. 
lessee tar the recorerf cf bis oitq ibare The smounb 
claimed wai all that Temamed dae on the lease. 
Held that the plaintiff ivaa entitled, as one of the 
joint leasiirs, to sue foi* the balance of rent, and that 
hid suit was therefore not barred bp the terms of 
s lOf? of the North'Wesfem Fro'inces Cent Act 


estate and their tenant that he shall pap each co- 
sharer bis proportionate share of the entire rent, each 


** £1 L. H., e Ali, oro 

IQE — , ■ , Suit by tome 

co^tAarert for proportionals atnouni of rent making 


rent due to tutui, auu lu, ...v d... — • 

amoiiut, making the tno remammg sharers defiii- 
danla. Held that the suit was properly framed 
Sb£BN 1T1I CECrlTDBB CxiOWpEBr v. Uoassil 

CuQt'PBB BUNSorassSA . 1 C. L. 

I62> — ■ — I — Claim lo vihols 


original lease ought not to be ptesomed from the 
mere fact of a separate payment of rent to one or 
more of the co-iLarers. QcEl hfuioVED t>. Uosair. 
DOOBQA PiBEiUS UZTSB r. JOTTABAOr ilanti 
[L li. B , 4 CbIc.. 09 : 2 C. I- B., 871 
1S6. • ■ .■ ■ Premmptton 

as to teparatt payment of rent — Agreement for te- ^ 
parole payment . — It has often been decided that, 
frem the fact of rent haring been collected for some 
time by one of lereral cc-sharers separately, an agree* 
mentfor parment of the separate rent of ashare could 



Eazuloosseek V. Ahoo hluBPTrL 

£1 C. Z>. B., 504 
169. - . .. Sent ^atd to 


S rtlun 01 IS UM unu >..* .... ,4 

uto Naxa LasniN r. Mobobcu Moeuce 

[7 a L. B, 158 
103. by eO'i^arer 

mattno another defendant wtMoiii osIrtR^ Aim 


tiff was not hound to ask the first cc-sharer to 
join as plaintiff, and that the suit was properly 
frwed. Tasm EaNi JjaiiiBi v Nukd Kisbobs 
PatBOBOTU . . . . 12 C. Ij. B., 683 


maintainable, 'UiBOBUmoo Boz e. Ooua UBViU) 
CnoWBBBT . . . .23 W. B., 63 

160. — Zeose— Serf by 

—A ■ • 


—a 

ol rent due to S had already been paid, sued the 


164*^ Soxt by CO- 

sAorer makxng another defendant — Failure to thorn 
refutal to join a* plaintiff ' — When one of aercral 
CQ-sharen brought a suit for arrears of rent due 
to all of thim, and made the other ro-tbarers 
defendauts in the suit, on the allegation that they 
, . " ’’"'n ,!■ Til^iiitiffs thniii^h asked to 


3 sj 2 



( KK) ) 

co-siiAnEns — C'lniin sjf’?. 

X i>nTs nv co-.si!ai:ku-s \YiTn respect 

TO THE JOINT lTU,»PEl>.TY-ff.,(/,«aeJ, 

iJov Cuo'iVi-uiiv r. Ilnojo Kaxt 
U ov Ciu.-.vpu:;v . .1C. W. If., 321 

1C5. Bonf, Suit for-J’.^r.'u't- 

i.j i-jr,y uf ti-r/rnl fc-ii’inrJ {>) ntf ahmt — 
*'^1^ ii-t filisiiitilft , — It whin 

JuHr.tiiis ir.tu Oi' w Ui.'xt U;<.iO iiJiCuI ai o.-siianr* t> 
j> ja '.v;!!! tluijj haio n to jusn. rr have ( tla-r- 

Vfi'-e .artti} j rt jiithViaUy to the {ihtiiitiiTs* mtin^ity, 
that ! hey are lat’i! h»i !■) iue ah. no and tiuhe iJu-Jr o,;- 
shartfi: doft ndanii in tito v.iU. D.v.titKM.VATH Mix- 
TKU r. T.VU.\ Pi;05lt.’.V.V llov 

[1. la. R, 17 Calc., 160 

Jtr.wrt Nath K».\k r. Ookco?. CutwniiR 
Ciiw'.vi iiav . . . L L. B., 19 Calc., 760 j 

163, • - of some ! 

cf srter.il cc-^'onfr.jclorj !o lue alone — Jlefnsal to ! 
join in lie tall at EjTeci of . — Where iv/o { 

jvtrtii-* antrart nith a (uml party, a suit by r.ne ! 
<f th;i.n ni.ikin;; the <thcr a ci-dtfexnLint t.nitbt n<i j 
t'jhc dianJaMii mtrily In'ranso the pbiutiiT basnet 
j>rtV(.d tbit lliC cr-ihfiudant hid refused to j<.ia as a 
I’y.vsi iloncv Eosk r. KHP.As:fAT« 
Bov , , . L la. R, 28 Calc., 409 

Prasi Aknux Eesa r. Nobik Cnonca Koi* 

[3 C. W. If., 371 

1G7. - — — Suit for rent 

h'j (ue of icteral eo-than'rs — Jlent suit — LatuUord 
and Unaitl—rarik}.— A ivtii for arrears cf rent esej- 
n't lichr. tjulit by cue cf several eo-sfairtrs anless it 
is shrtva tloiit the cc-sharcrs arc uusvillinj; to join as 
phiiniltTs. Suoinr-s SiiSKUir.EStv.ia llor r. 
Grsu Cn.\,t>»r.A L.iUi3i . 1C. W. If., 659 

16S. Cc-sharers, Suit 


DIGEST OF CASE-S. 


( ISOO ) 


iy our of seriral, for separate share of rent, or iis 
allernaisTe fer irhole rent due if mere than share 
clriiau-.l shculd le feunJ due — I’arties. — The plain* 
tiffs, s-rrae t,f the cc-dmrow in certain lauds, instituted a 
suit .auuinst .a to;!aat.aiidthi;reniaiui!!g cc-sbareri’, al* 
lotrin? that the tenant held under a pettah crauted by 
.all tiO rr-shorers ; that rent was dne frem him fer the 
period in suit ; and that they had a.scertaincd frcni P 
that ho allf-id that he had received his share of 
the rent fer that pe.'icd frera the tenant, and that ho 
refused to join as plaintiff in the stiit. They accord- 
ingly p.-uyed (a) fer a ekcrce for the amcur.t of their 
share of the rent against the tenant ; (t) it it should 
appear that any part of J^s share cf the rent remained 
unpaid, the requisite extra Court-fee might be 
received and a decree made for while of the .arrears in 
favour of iheizisolves and P, and th-at the latter 
might, if he consented, be made a co-plamtnc ; (c} 
that if it appeared that P had realized mere than lus 
share of the rent, a decree might be made aga^t him 
for the excess and against the tenant for the hahmee. 
The plaint also asked for Cfsts and further relief. 
The tenant contested the suit and submitted that it 
was in effect a salt fer plaintiffs’ share of the rmt 
only, and could net therefore _ be maintained. He 
further pleaded that the plaintiffs and P were 
bers of a jciut Hindu family, of whii-h P was the 

maii.agcr, anti that, under arrangement with the latter. 


CO-SHABERS-coa/fflued. 

3. SUIT.S DY CO-SlIAKEIiS IVITII RESPECT 
TO THE JOINT PROPEBTY'— coat, 

he had ajipliid the rent due under the pottah tc- 
wardif tho lujuidatiru of delta due under bonds in 

'’''A which the joint family were liable, 
ihc tirst Court dismissed the suit «i the prelinunary 
issue tiiat it was in substance a suit for a specific 
share tf the rent by some inly of the ce -sharers, and 
tliat, there- being' no agreement by the tenant to pay 
the e-- -.sharers their respective shares ef the rent 
sci>.iratcly, such a suit would not lie. Held (np- 
hilJing the order of ihe lower Appellate Comt) that ’ 
the trdcr of the first Court w.as wrong. Tho 
suit, as franitJ, w.as necessarily a suit ui the alterna- 
tive ; and as tJic plaintiffs were ncccsaarily not aware 
whdhcr any portion of P’s share of the rent w.-is due 
( r ni t, hut believing tliat none was due, they could 
only claim their sh.are, .-asking to liavo the plaint 
anundeil so -as to include tlic while rent due if it 
should appear that anything w.as duo to P, and thus 
bring the suit within the rule that, in the absence t f 
special .-/greenient bc-tween a tenaiii and cc-sbarers to 
pay their rateable pr. pr.'rticn cf tho rent, a suit by 
one of the cc-shartrs must he for the entire rent due, 
!nai>ing bis cr-sliarcrs defendants if they refuse to' 
ji iii as plaintiffs. The prayer of tho plaint fully pro- 
vided fi r this, and the suit shruid have been fried on 
its inrrifs and the plaint amended if the facts proved 
sh-.wed that any rent remained uniiaid and duo to P 
as asked for by tho plaintiffs, Peroasii Laii r. 
AEDOWBI BABBOntSD Sahox 

[I, li. R, 19 Calc., 735 


169. 


Part ies—Pla i 


tiff’s — Suit for adjustment of proportionate share of 
rent hp one ce- sharer — Lease, Constriieficn of . — A 
lease of certain land of which the plaintiff was a 
fracticnal ci -sharer provided as follows: — “After the 
Land La qiiesticn is fully brought under enUivation, 
ycu shall pay rent without default, according to kists 
yc.or after year, as per measurement and jumin.abandi 
at the said rote of Ci.mpany’s 10 annas ]0 gunikhs 
fer the quantify of land that will be left after dc- 
dnctiiig beds rf kkals, pasture lands, lands aufit frr 
cnitiva'-j-n, places cf werohip, liaj.ats, pnjai basha 
bvis, .-ind your rcmuucrati .n f- r rcelam.aticB, upon 
mrosunnicnt if all the lands by the staiiiLard rod 
used iu tho abada of the said falukb. On no account 
shall any Lirgcr "amount be demanded.” In a suit 
instituted when the land had been fully brought under 
cultivation, and after measurement, the plaintiff 
claimed only her own akore of the rent and her cc- 
sbarers did not join her as cc-plaintiffs, ncr were they 
made defcmlants. Held that the suit was not main- 
tainable. What the lease contemplated under the 
circumstances which kad arisen w.is a final adjust- 
ment of tho rent, and such an adjustment could be 
obtained only "by a suit brought; by all the ce-sharers 
er by s me of them if the others refused to join, but 
iu tkat case the suit must be fer the adjustment 
of the entire rent, and all tho necessary parties must 
be properly before the Court. Bixdd Rasncfi Dasr 
r. Peaei iloHtrs' Bose . X X. R, 20 Calc., 107 

I'sO, - ' Suit hy a joint 

proprietor for arrears of rent — Kaiuliat executed, 



,( 1S03 ) 


SIQE3T OV CASES. 


{ ISCW ) 


CO-8HA B £U t S — coHeluJed^ 

8. SUITS BY CO-SHABERS IVITH EESPECT 
TO THE JOIKT PROPEBTY-«)i«iwie<i. 

. suit upon nctice broed by blmself ienaAt !a 

ivluchbeiiiade the other co-gharer* paitk-a deleudkaU 
.to recover arreari of rent at an enlujiced rata in pro- 
portion to hb share. Stld that luch a suit waa not 
.uaiotainable nuleu it could he ihovn that the co> 
sharers had refused to join as plaintiffs. Bidha 
Bhuihua Bata v. Komaraddi Uandul, J. Zn B., 
9 Cale„ 86i, ^tingnbhed. Ku.1 SDIQII 

. r. BaiEisuoBE Bntmsao 

(7. Za B., 11 Calc.. eiS 

189. ■ - - ■ -I - — — - Z^tsIiaaceMsnt 

Iff otts oat of a Kitmler ofeo'thartn ulsa potitbl* 
—~JjinaU fne%a,l—-FracUe« of teparait leant hif 


tenant has been holding under the plaintiff separately 
or nnder a joint lease from the plaintiff and bb 
, co-»harers lA the mehal. Ouai JUakamed Slorao 
1, L. Jl,4 Calc., 96. Jegtndro CAuadsr Qi-oe* v 
.^otia CA«n4«>’ CXattofadKys, 7. L. B., 8 C«le.$ 
B59t dUtlnguUhed. Basasiaiai McKOEBit *. 
Saxoi StroABi Disi . I. !>. B.| U Calc.. 814 

COSTS. 


1. SncuXiCuBs .... 1809 

AsxtSD SVIT OB Abfbil . . 1803 

Account. Stlt loa . . 1809 

Askibutt oa Vxcs-ADnxBitT 180s 

AffsUi 1809 

ATTOJUrxr xin> Cuax , . 1810 

AvAuo ..... 1813 

Bombay Minoba’ Act, EX o> 

1804 1818 

CsBTUICATI nitOBB AcT XL C> 

1858 1813 

COLLZCTOB .... 1813 

CoxPAxezss Act (VI of 1SS2) . 1813 

CO'SaABXBS . . • . 1913 

BtrEXSASTS .... 1814 

BSEAT . . . , • 1817 

Ebbqb OB Mistau . . 1817 

PsAro ..... ISIS 

Fbeab Scxt W&OKQLY BBOCOBT 1919 

Gotsbbuxxt .... ISIS 

Obocyss or AmAi> . . 1819 

GOABXllAS .... 1819 

Iypbvxitt .... 1830 

liaZBTLZAPEB SCII . . 1821 

JpBBPJCIIOS .... ifisl 


COSTS — eotUiuaed, 


tiAKPLOSD ASD TeXAXT , . lSi3 

LetTEBA or ADMinsiBAtlOS . 1823 

LmOATJOY nSBECSSSABY . . 1823 

MtuoupEB .... 1823 

Mobtoaqu .... 1823 

OrncjAi Aesiaxsz . , . usj 

P*»T«» 1821 

Pabtitioy .... 1825 

PABiasBsnnr .... I827 

Patuskt isto, AjfD Fatuebi 
out or, CocBT , . , 1827 

PLAjyrjrra .... I829 

Pleas tauh out or tiuk . 1829 

pBEUlOXABY ISStE . . , 1829 

pEcmxa AX& Tkabslatioss . 1830 

PSOOATB .... 1830 


EBiKBiiicB TO Uios CoriiT . 1831 

BziCAjn ..... 1831 

CEsrosPEX-Y .... 1933 

Sebtkb or 5p)iUt08s &x Uu* 

1933 

Suili Capsb Cocat Scits . 1833 

SrsaAL ArmA . . . 1838 

Stay or Exxcttioy . . ISIS 

Sett OB Artm OBLT rABtlT 
PECBBEP .... 1638 

SOBHABY Sett rOB POSSEStlOY 1939 

TtUDsa ..... 2533 

TiUBO FbbboxBi Payussit by . 1839 

Tbaxstsb or Case ob Coaap . 1813 

TBCBTEsa .... 1813 

VAirinox or Srit . . , isi3 

VarPOB AJTP PcBCOAEUt . , 1843 

VsXAIlOCt LmOAXlOY . . 1843 . 

IVILP ..... ISIS 

WiiapBAWAP or SciT . . 1813 

S. Costa OCT or Estati . ISK 

3. IxtE&Eir os Costs • . 1817 

4 ScAU or Costs . . 1817 

S. Taxaxios or Coats . . . 1919 


See Cases oxoeb Atfeai.— Costs. 


A«« ArroBXEX A>a Cuxsi. 

p s. I.. ZA, o. a. eo 
IOUI..B.. 444 
I. X.. BL. 3 CalQ., 4T3 
IS B. Ik B., Ap., 16 
X Ik B., 0 Cal&. 1 
8 BoPi., O. C., 103 


Ste CoUFixT— 'Yupiso cp— Coirs a>p 
Claius ox Atists 3B.Ii.UL. Ap , 11 
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DIGEST OE CASES. 
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CO-SHABEBS— co«<5««e(^- 
3 SUITS BY CO-SHAEEES WITH EESPECT 
TO THE JOINT PEOPEETY— co}i^i««e& 

competent to one of tliem to claim-alone 
of the rent enhanced by the notice. 

Eae V. ToonsBE Eam . • • ^ Agra, ao 


- Enhancement 

of rent of a jote—Snit ly one oo-eharer for sejia- 
faL pS^Jt of rentJA suit by the owner of 
an nndivided share to enhance the rent of a jote, the 
tenant of which has been in the habit f 
rent to each sharer separately, will not lie, even 
thoueh plaintiff’s co-sharers be made * 

S. maB^iBO Nabain Biswas « Moh™o 

LAIi Mittbb . • • • . • » 

-g, Suit iy one of 

I— 

rent or eject tenants at his ^ ^ 474 , 

Mytee v. Joynarain f ’ ‘-p ’-qjj GoPAn 

diftinguished. Babah Baikaji Pn,aB^^uo 

KEISHNABAT o. 3 Bom., 25 note 

Hedatetoobbah n. Indeejeet 282 


CO-SHABEBS— coafiiiiierf. 

3.. SUITS BY- CO-SHAEEES WITH EESPECT 
TO THE JOINT PEOPBETY— coaiinuerf. 
entire tenure, Bhabeut Chpndee Eoe r. Kabbt 
Das Dbe. „ ^ 

IX li. E„ 5 Calc., 574 ; 5 C. L. B., 546 

• • -n _ 


184, . — Forties — En- 

hancement of rent— Separation of shares— Act XI 
of 1S59, s, 10.— -Two co-sharers, joint owners of a 
zamindari, caused their .shares to be separately m- 
gistered in the Collectors office under s. 10, Act Xi 
of 1859. Subsequently one of the co-sharers sued 

certain persons (who held raiyati tenures » the co- 
sharers’ zamindari) for enhancement of rent without 
making the other co-sharer a party. BeZc? that no such 

suit would lie. Guni Mahomed v. Moran, I- !• 

4 Calc., 96, followed. Jogendeo Chuhpee Ghose 
NO.C, to™™ ^ ^ 

286 - Notice of en- , 

hanceinent.—Seld, in a suit for enhancement by one 
co-sharer, to which the other co^sharer was made 
a party, that one cc-sharer is not competent to issue a 
pwpei- notice of enhancement without the consent of 
the^other co-sharers previously obtamed, though the 
rent has been paid to each co-sharer separately. 
Under the ruling of the Pull Bend,, m tje case of 
Guni Mahomed v, Moran, I. E. E., 4 Calc., Jb, h 
'must first establish his right to a separate contract to 
recover his rent sepai-ately bn his individual share, 
Kasheekishoee Eoe Chowdhm V. ABIE 3^notb 

[I. L. B., 6 Calc., 149 ; 7 O. L* B-** 

But see.CHPNi , Singh, r.HEEAMAHW 

[I. h. B., 7 Calc,, 633 : 9 C. X- B'* B‘ 

and Abpoob Hossein v. Babb Cham Mohtan 

[LL. B., 10 Calc., 36 :13 C. L. B„ 323 
TOO -7 Suit by one 

co-sharer— Farties.—Evenii a single slmreholder ran 

raise the rent of a joint tenant without the conseiit of 
his coparcener, he can only do so m a suit to 
the sixteen annas proprietors ^ 751 

GoPAB i. JIacNaghten . I. L. B., 7 Calc., tox 

BhEEKOO b. OOHAE KhA^^ ^ ggg 

. Notice of en- 

, .^andEweretalukhdarsof a 

.,lioh L. p.id U. “y“J™s»v7df n”“ °i 


— Evidence of 

previme ^‘^enty b^eforTthrin Ji- 

Bhare in a Partitioned under 

which the talukh A ten-anna share 

a batwara among ““ gent plaintiff), a four- 

was t^er iudatwo-auna share toathmd. 

anna share to another, . , . , , ii,g entire property. 
The talukhdars “"‘^^S tTlaw severally to 
and paid the rent “-PPoi^ j/ 2801 the owner 
, each of the P'^Bes ^ ^ ^ decree against the 

of the two-anna share obtai 

talukhdars for ^'^Bancemen talukhdars. 

In the present tie reXf their talukh 

the defendants contended tha 

had not been changed for P 

twenty years Ae ^e^of enhancing the rent 

Mohun^Spem^Got^ox^^^^ . 4 0. L. B., 448 

See Hem Chanpea CHoYHy^|^^^^^Call?832 
hadhbi . • • ■ ‘ . 


Bhadhbi 

183. 


Arrangement 

fo^eparate Faymento^ent—Suit 
rent at enhanced ra t (even if he make his co- 

:hfre;:r?artirtohTs\U^^^^ 


,00 . Suit for en- 

T of a proportionate share of the rent by 

hancement f A gf f^nt separately. A> 

one ;n an undivided eftate, who col- 



.( 1805 ) 


digest 0? CASES. 


( 180G J 


rsu^colHlSs mrn « 


COSTS— conitrtBfi?* 


■portion to hia anwe. r^' '.1.0^ that the co- 

ip^tivuiftble ** “. . TiUintiff*. B*<W« 

•.harera had refused to lom ai piwni^jr ^ 
jJAa«Ao» -Ba*u V. AoBta<*ad d raiw nni. SPtan 
9 Cale., 864. distinguished. Kill 
c. RijKiSBoaa Bhitibbo U Calc., GIG 


jJttAaacewew* 

—IjmaU "‘^„LThe me« fact o£ Ihdr being 
*tv in inSdividediuehal Unoteufficient 
other co*sharer8 i /^Anrf in a suit tforenhance- 

Silttl SBSBIBI DiSI . A. ** s*-! ** 


COSTS. 


Col. 


L S«cuii Ca«bb . • • ' • 

ABAMD sort OB AWBAB • 
ACCOOKT, Stni JOB • • 

AsUlBALTZ OB VlCB-ADSUBABr* 



AlTOBBSJ ABB CilBBt • • 

AWABD . ■ • • • 

Boubaj lIiKOBs’ Act, XX of 

1864 

Cbbtitioat* rsDBB Act XL of 
1858 . . . • • 

COIBECIOB . . • ' 

CouPASiBS Act (VI of 1892) , 

CO'Shabbbs . . • » 
Defesbahts . . » » 

Deiat . . • • • 

Ebbob OB Mistakb . • 

Fbabd . . • ' • 

Fbesh Suit -wbokoit -BBOuaB# 

GoTBEHaBST . . . • 

Qbockds of Apfeas . • 

GUABSXAS . . • • 

Ikdbmnitt , . . • 

IlaEBFlBABBB SUlT . 

JuBisncnos . • 


1813 

1813 


1814 

1817 


1817 

1818 


-1818 

1818 


1819 

1819 


Paiuemt 


Coi 

1832 

1822 

1822 

1822 

1823 

1823 

1821 

1825 

1827 


1827 

1823 

1829 

1829 

1830 
1830 


X8S1 

1832 


Lamdiobd abb Tesaht . 

LEITEEa OP ArillFISXEAXIOF 
LmaiTios ukheCessaeJ . 

MlSJOIFDEB 
MOBTQAOB 

Officiai. Assiobbk 
Pieties . 

Pabtitios • 

Paetfbbshep . 

Patubkt isto. Aim 
out OP, COUBT 

PliAlSTIBFB . 

PlEAS lABBK OUT OF TIME 
Peeuiobabt IBJUB . 

PBEJTOa ASD TbANSIATIOSB 

Pbobatb . • 

Bbfeeehcb to Hias Coubt 
Beuaitu . . • ■ 

Eesposueut . » 

SeBPICB of SUAtMOSS BY MiS- 
TABS . • • ' 

SuAix Cacsb Coubt Suits 
Special Appeal . • 

Stax of Eiecutios 
Suit ob Appeal osly pabtly 
© rCBEED . . . • 

SuUUABT SUIT FOB POSSESBIOX 
Texpeb . • • • 

TuiBs Pbebobb, Patmbht by 
Tbasbpbb of Case ob Boabd 
Tbubteeb 

VaxUatiob of Suit . 

Vbbdob abb Pubcbaebb . 
Vbxatioub Litioaxiob « 

Will , . • • 

WlIHBBAWAL OF SUIT 

а. Costs out of Ebtaib • 

3 . Ibtebebt ob Costs . • 

4 , Scale of Costs 

б . Taiatiok of Costs . 

See Cases ubdbb Appeal — Costs. 

S„ AII 0 .». «» ^ P _ 


1833 

1833 

1836 


1836 

1839 


1839 

1813 

1812 

1842 

1843 
1813 
1813 
1813 
1811 
18J7 
1817 

ms 


A>. AM AV., V 

10 B.L.B.,4d4 
I. li. II, 3 Cola, 47J 
10 13. L. ll.,Ap',10 
I L. B., 0 Cola, 1 
. 8 Dorn., 0. 0., 103 


1821 
Xfel 1 


See CoKrABE-Wi»WB<> tir-CosJi as/> 
Cuius oa A isbts 3B.L>aw^P>i* 
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DIGEST OF CASES. 


'( 'isos'-) 


COSTS — cordinued. 

Sea Cases undek Deceee — Consteec- 
TIDE on Deoeee — Costs. 

See Cases undee Deoeee— P oEir on De- 
oeee— Costs. 

See Cases eotee Ditoeoe Act, s. 35 and 
s. 37. 

See ExECtriroN oF Deceee — Mode of 
Eseodtion— Costs. 

[1. li. K., 17 Bom., 514 
See Cases undee. Inteeest— Misceeda- 
NEODs Cases— Costs. 

See INTEEPXEADEE StoT. 

[I. L. E., 18 Bom., 231 

See Land Acqeisetion Act, 1870, s. 35. 

[13 B. L. E., 189 

See Land Acquisition Act, 1870, s. 39. 

[8 Mad,, 192 

See Minoe — Eefeesentation of Minob 
IN Suit . . .21 W. R., 312 

[IIC.L.B.,16 
L L. B„ 7 Calc., 140 
I. L. B., 11 Calc., 213 
I L. E., 17 Mad., 257 
See Cases undee Pdeadee — Eesiunee- 

’ ATION, 

♦ 

See Cases undee Possession, Oedee of 
CEIMINA i.CODET AS TO — CoSTS. 

See Peactioe— C iTiD Cases— Costs. 

[I. L. E., 18 Calc,, 199 

' See Cases undee Peive Counoed, PeaC' 
TICE of — Costs. 

See CASES' UNDEE Right of Suit— Costs. 

• See Cases undee SBcuBiry foe Costs. 

See Smadd Cause Couet, Mofussid — J u- 
EiSDioTioN — C osts . 6 Mad., 192 

See .Shade Cause Couet, Peesidency 
To'wns — Peaoticb and Peoceduee — 

' Geneead Cases I. L. E., 0 Calc., 418 

S/ee ‘ Cases undee Sfeciad Affead — 

, Othee Eeeoes of Law oe Peock- 

DijEE — C osts. 

See WiDir— C onsteuctioN. 

[I.L.E.,19Bom.i221,770 

In Crimiaal Court. 

See Affead in Ceishnad Cases— Cei- 


_ IN 

IIINAD PBOOBDUEB CoDE. ' ' 

p. L. B., 20 Calc., 687 

— Beco'very of; when taxed. 

See Budes ’of High Couet, Bombay— 
Rude No. 183 L L. E., 16 Bom., 152 

— Taxation of — 


COSTS — continued, ' ‘ ' 

' 1. SPECIAL CASES; ‘ 

fh’ TTTV- ' suit-Dea<A of plain- 

■ %nterlocutorxi order in abated suit—^ 

Ciml Procedure Code, 1859, es. 210, 296.— Under 
M.-210 and 296 of Act VIII of 1859, theliepresenta- 
tiveof the deceased plaintiff in an abated suit is liable 
tor costs of interlocutory orders in' the suit. Mahud- 
DEE AdDee Khan u. Roheemoodeen 

[Boiirke, O. C.,154 

2 . 


See Commission— C iYiD Cases. 

. [12 B. L. B., Ap., 4 

. See Limitation Act, 1877^ aet. 84. 

[1. L. B„ 22 Calc,, 943, 952 note 


; Abated appeal— Deatt of ap- 
pellant iVo ajpplication for substitution — Civil 
Procedure Code ('Act X of 1877); ss.,582, 368, 865 
and 866.— Per Mitteb, J. (Gabth, C.J., dubitante, 
—Notwithstanding that s, 682 of the Code of Civil 
Procedure does not expressly ' direct that the word 
"plaintiff" occurring in s. 366 shall' be held to 
include an “ appellant," yet the power conferred by 
^ 366 on the Court' of 'original iurisdiction to award 
costs against the estate of a deceased plaintiS may, 
by analogy, be.taken to be conferred oh the Appellate 
Court, LaJeshmibai v. Pallcrishna, I, L. J2., d 
Bom., 654, followed. Eajmonee Dabbe v. Chundee 
Kant Sanded ; ,.1. 1,. E., 8 Calc,, 440 

[10 C. L. E„ 437 

3; ; — - Account, Suit for — Suit for 

account by principal against agent. — Where in a suit 
for an account by a principal against his agent, the 
defendant falsely denied his fiduciary position, ho 
was ordered to pay the whole costs of the suit up to 
and including the costs of an appeal to the Privy 
Council 'Without regard to the result of the account. 
Hueeinath Eai t. Keishna Kumae Bakbhi 

[L ii. B,, 14 Calc,, 147 
L. B„ IS I. A., 123 


4, 


Admiralty or Vice-Admi- 


ralty — Practice — Appeal from original side in 
exercise of Admiralty or Vice- Admiralty fir isdic- 
tion — Increased costs caused by Excessive bail in 
salvage case. — In an action of salvage in which a ship 
was ari'ested and the bail asked for was found to bo 
excessive, the Court held that the promovents must 
pay to the impugnants the costs required by the bail 
being excessive. Phe Q-eorge- Gordon, i. B., 6 
P.. 2)., 46, followed. . Where an appeal was held to lie 
under the High Court Charter and the Letters Patent 
from the original' side ’in the exercise of Admiralty 
or Vice- Admiralty jurisdiction, and the procedure 
was mainly governed by the Civil Procedure Code, 
the usual practice as to costs ph appeal was followed. 
In the mattes of the Ship “• Champion " 

T , [L Ii. B., 17 Calc., 84 

5, : — Consolidation of 

two separate salvage claims — Separate costs,— 
W'hentwo separate salvage actions are consolidated at 
the instance of the common impugnant, and no order ia’ 
made giving the conduct of both to one plaintiff, the 
promovents are entitled to separate costs. Practice of 
the Conii followed, 'and Costs given on the ordinary 
scale provided for in the rules under the. Civil Proce- 
dure Code, and not under the schedule relating to 
Vice-Admiralty actions. In the maiteb' of tub 
STEAmshif “ Deachenfeds." The “Reteievee" v. 
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DIGEST OF CASES. 


'( ISIO ) 


COSTS— cDBfjnwrf. 

1, SPECIAL CASES— co»<«h«<A 
The "DniCEEEJEB," ™ 

« DaACBliKSBLS” . . I, li. B., 37 C<uc.» 


of tlia objectioBf save M to tw<». which he ^aeo 
he had no iumdictioa to entertain. The ohjecW 
then made » special application to_ the Judge to 
obtain time to make an application with reference to 
these objections to the Court from which the decree 
liad been transferred, and accordingly time was 
crantfld him to do M but, instead of appijmg.tlie 

f. • 4.-....e--.n.i,..«T,T.«nUotbeH5rhGourtagMiist 


UO.L. B..34a 
• Laehit t» hring‘ 


present an appeal agaiust the order of the Jodge 
ninanding the suit, and that he most proceed by 
way of appall. The plwtiff harjog appealed the 
order of the Judge Was set aside; but it wssLiId 
^ that by reason of Ids laches the plaintifl was dis* 
entitled to his costs. Tu&n All c. SSAnur Ali 

[6 K. W., 137 

Coiti o/nie(*t$/al 

apptllant refated^Failuri (o proti ejcltttve MU 
tcht» set «p— Tlie costs of tiio sppeal, tWeh 
successful, were refused, because the defendant 
appeilant had act np as hii deftneo an acliiNve 
title, which he had failed to prove. LlcniiBSWis 
tiiSiau V. ^IsBowjui Ilosszix 

CL I* B.. 19 Calc., 3S3 
Is B., 10 LA.. 49 

, m~ d)iinittal of 

tfppeaf— r.«a«eec.p,ed,a Ataritj c/prelimuan 
oljtclio»l<, apptal,~in aprval 


COSTS— ccntinwfd. 

1. SPECIAL CASES— continued, 

respondents and was unsncccssfuL TcoiSEB llostX 


Dassee V. SnsETi Dassee 


[I. L. B., S3 Calc.. 301 
3 C, W. If., 347 


of the Court, Hauavath Dxtti r» MAT^J^al^Ba 

12 B. L, B.. 110 

1L~ " Qonpromite of 


(01XL.B.«Aiv,ia 


eLcot. ‘ 

[LL,II..TCa1a*401 

•I’T.f.tlaj vVA 

—hocttttful ph\nt:(rt r-stU W*wa 

alloraejf cfi'eat,— In a c*« agaiiijA a wibnay 




** Mweva Atuwey and vllowU 

^raPKRCOojiAa CUAltASJAS ^ ClU SV‘VW 

* . Hud. Jur., If, S., U-U 

' ■ A'edvwi<t«V». 


OlATTSEtLa 
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DIGEST OF, CASES. 


COSTS — continued. ■ 

1. SPECIAL CASES — continued. 

mpon another mortgage, paid off the amount .due 
to the plaintiff for principal and interest, and. applied 
to the Court that he might be made a party, and that, 
upon hia paying the plaintiff the costs of the suit 
, to be taxed as between party and party, the plaintiff 
should be directed to re-convey the property to him 
free from all encumbrances. . Seld that the practice 
was to mahe the costs in such circumstances payable 
as between attorney and client, and not as between 
party and party. Obhox Chubn Sen o. 'Dabbndeo 
Nath MramoK . . . 8'C. L. Il.,' 437 

16. — ; Change of attor- 

neys during' a jpendiiig suit — Costa of both attor- 
neys realized' by the secojid attorney — Attorney’s 
lien for costs . — Case in which,- upon a change of at- 
torneys during the pendency of a suit, there being 
no express agreement as to the first attorney’s costs, 
it was held that the second attorney, on recovering the 
costs of both attorneys from the client after notice 
that the costs of the first attorney were unpaid, did so 
on behalf of the first attorney to the extent of his 
share of the costs. Obe d. NobendeaNath Sen 

£X.Xj. Xt., 18 OeIc., 338 

17. Agreement as to 

costs between attorney and client — Change of attor- 
ney — night of attorney to his taxed costs . — Where 
F, an attorney, agreed to conduct a suit for bis client 
and to accept 11150 for his personal services, and not 
in respect of out-of -packet costs and counsel’s fees, and 
•in the event of his client being successful to recover 
his, full costs from the opposite party and to refund 
the iilSO, it was held, upon the client desiring to 
■change to another attorney, that he could do so upon 
payment to .Pof his taxed costs. Ghasseb Jbmadje 
V. Nassieuddin Mistex . I.L. K., 23 Calc., 789 

See Basanta Kusiae Mixteb v. Kusshm KtrirAE 
Mittbe 4 0. W. K",, 737 

18. -■ — fien of attorney 

for costs — Application for costs to be paid out of 
money in hands of receiver in the suit — ^Practice. 
— The attorneys for the-plaintiff claimed a lien on the 
amount in the hands of the receiver of the Court 
to the credit of the plaintiff in a partition suit, for 
the costs of the suit which had been secured by the 
deposit with the attorneys of the title deeds of the 
plaintiff’s family dwelling-house which _ formed a 
portion of the property- sold by the receiver under . 
the decree in the suit. 'Keld, on an application by 
the aXtomeys for payment to tliem of such costs, that 
the lien could not be given .effect to in summary ■ 
proceedings of this nature, .but should form the 
subject of a regular suit. Except in such a suit, it is 
not the practice of the Court to make ..any order ; 
for payment of costs between an attorney and his 
client. Domun v. .Fmaum Ally, I. L. 7 Calc., . 
401, followed. Mahomubd Zohxtbtodeen r. Ma- 
HOMACBD NooEoonnEEN , . X. li. K., 21 Calc., 86 

19. Attorney’s lien ; 

for costs — General jurisdiction of High Court over • 
-all suitors — Compromise by parties without Jcnow- ■ 
ledge of attorney —-Lien, Notice of. — Tlie decree ; 
obtained by the ptaintiff- in this suit -was satisfied by 


( 2812 ) - . 

I • 

COSTS — continued. , • 

•T. SPECIAL CASES — continued. 

defendant behind the back of the plaintifPs attorney, 
althou^ he .had notice of the )ien for costs of the 
plamtiff's attorney. The plaintiff’s attorney there- 
upon applied for an order upon the plaintiff , and the 
defendant, or either of them, to pay, hia costs, Held 
the High Court has general jurisdiction over its 
.suitors ; that although a defendant has the right to 
compromise with a plaintiff without the knowledgepf 
the plaintiff’s .attorney, such compromise must .W 
• made with the, honest intention of ending the litiga- 
tion, and not with any design, to deprive the attorney 
of hia costs, and he cannot make a payment to the 
plaintiff under that compromise, if he has . notice 
. of . the lien for the costs of the plaintiff’s attorney, 
Khettbe Keisxo Mittee V. Kalex ‘Peosunnc 
Ghosh . . .. . I, L. E., 25 Calc., 887 

2 C.W. Nr.jSOS 

' 20. — II ^ Attorney’s costs 

— Summary jurisdiction — Collusive and fraudulent 
compromise to deprive attorney of his costs — Com- 
promising suit without "knowledge -of attorney . — ^An 
attorney applied for an order that the plaintiff and 
the defendant, or- either of them, should pay to him 
his taxed costa on the ground that they had fraudu- 
'lently and collusively compromised the- suit .’with 
'the object of depriving him of his costs. Held that- 
in cases of this kind where charges of fraud and 
•collusion are made, it is inconvenient for the Court to 
; dispose of the issues on affidavits alone. • Held, also, 
that it is not the practice of the Court to interfere 
summarily, between attorneys and their clients as^ 
■regards claims for costs. Kheiter Krisio Mitter v. 
Rally Prosonno Ghose, I. L. E,, 25 Calc., 887, 
dissented from. Bamdoxaii Seeowgie v. BaHdeo 

[I. Jj. E., 27 Calc., 269 
4 C. -W. N., 208 

21. Award — Application to file 

an award — Act PHI of 1859, s. 327. — Where an 
application under's. 327, Act VTII of 1859, was- 
considered as a regular suit, the Judge was^right in -- 
decreeing costs as in a regular suit. Box PEjrXANATH 
ChOWBHEX V. PEA3ANA ChANDBA Box ChOWDHEX 

[2 B. L. E., A. C., 248 

S. C, Peeonath Chowdhex v. Bamdhhn ■ 

[ll’W.E.,104 

22. -T — ^ — Bombay. Minor’s Act (ilSX 

of 1864)— 5'uit to recover costs of proceedings 
under. — An action brought to recover costs of pro- 
ceedings held- under Act XX of 1864 is, not main- 
■tainable when the Court, before which such proceed- 
ings were taken,, has made no order as to the payment 
of such costs. KABIE TAIiAH BaHJAN v, .blAHAUH 
TABA» Shiwaji . . I. L. Ei, 2 Bom., 300 

23. Certificate under Act XL 

of 1868 — Costs of opposing grant of certificate.-— 
Where the widow of a deceased _ proprietor, as‘tho 
guardian of Ms minor son, put in a petition for a 
certificate under Act XL of 1868, in which she re- 
presented that she was in possession of the wnola 
of the deceased’s property, specifying 
-pergunnah - and its appurtenancto,— EaW that, 

■ though she did not .expressly, atk for a coruficatc to 
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DIO&ST 09 CAS^ 


( 1814 ) 


COSTS — contintHil. 

I. SPECIAL CASES— ocwiintjerf. 
manage the partunlar pcrgunnah named, aa her 
petition was bo worded as to obtain, and had the 
cSeet o{ obtaining, a certificate of that tenor, ahe 
muet he held liable for the costa of a party entitled 
tu object to the grant of tnch »• certificate, and 
appealing with a view to its amendment, Pbda 
HoasBis t>, E^isooncposBisaa, . dW.IU, 4&9 

• 24 CoUeotar— Ce«i* q^tateafija* 

iton into condttei i^omees— J’otuer to awar^f eotfe. 
—Upon the application of the OoUeetor, who vat a 
party to a enlt, an en^niry vaa held by the Stba* 
dinate Judge into the conduct of a Cinl Court 


COSTS— cottttnued. 

1. SPECIAL CASES— coaii'aueA 
BoOident to cover the coats of their appearing. 
SiJirOizT Eosa e. KaLSs Csuair Sibqh 

[14 W. K , 04 

38. — - Sail for eonin* 

(attoa againti eo-iiarert, totne wAoni otilg icera 

dtiatllltrtinaanrur'nt nt r • 


reveane. after deducting Ida own share, agaioat all the 
ovsharcM, the lover Court made the plaintiff pay the 
costa of the defendant, who had not made default in 



in tbe proportion of their leepectlve sharet lu the 
estate. Bauba Jibos Mrsiovxz r> PonnoBa 

[3 Hay, 123 

30. — — Sefenda&ts—CooJuct trndrr* 


Is tai uATrsa os i&s Issus Cospasisa Aor, 
1882, ASD IH raa surras os T. F. Bkows & Co. 

[L I,. K., 14 Calc., 318 


Gazi 2 B. !„ £l., a: O., 337 ; U 'W. B., 270 
27. — Froform^ 4e* 

fendant! — Sait for eontrilalion agaimt eo-tkartrt. 
— When co.sharer8 who have paid their abare (4 re* 


Lauab^Bbcovas Dobs v.^Asbab 

\X Ihd. Jur., K. 8 , SdO 
SL ■ ■ ■ Conditfi wader* 

•»/ Mew tiahUfor co*tt-~I>tftndatU rx/Wed eotU, 
Hough e/tfiw aguimt Aio» dtewteeerf —Where a 
party’* adaiadona and conduct todneed tbe luppoai* 
tion of hie liability ficr a claim, tbe Court rciased 
hiBi hia cc«ta, althoueh tha aoit againit him tounded 
on sneb claim vaa diemitsed. SBiZSAOTa Eor v, 
Golock CavspsB Sbov , . 16W. B., 048 

32. ■ — Unntetnurg and 

anturewfaX irftnet <a morfyoje <uit. — Suit on a 
mortgage against At fhe executnx under the will of 
tbe mortgagor and entitled to a life estate in the 
property. Bt C, and 21,thfereverdonera under tbe will, 
were also joinod aa detendanta They pleaded that 
they were not npcessary partiii, hut joined A m 
diapotiag thB*claio> in suit. The Court below 
decreed the claim in full with costa aguast At but 
diamiBeed tbe suit with coats ac anmet JJ, C, and I>. 
Itfld that if the wvraionvtn had riwifined iVm. 


[HArah.. 239 : 1 Hay, 600 
- — JVo fhrmif <*• 


costa, which, however, should bo a smaU sum. 


Cbasb&a StBon 


eopduct of rfp/enfoivf.— iilcre the plaintiff brought 
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c cr-iT^cs mA tsi culk or ■walca he 

■,L<^ at’aria^ :iad rva-i ca 

c«t4 -arer-i, ca ac«cr;; cf;be ucicrutia- 

ccai.:ac;> •jf.s w rLti pUiaiLf, c^ixira, hi cilv 
r^ccaoTtiti jacgsi-c; ta a trhihicr aaxoaSt. Bj. 3 r- 
C 02 ACX Cii-Lrfx=X 2 z r. Bao^r^s-ioHO' BjarsaiEs 

CCor^ 223 

— ■ — - coi.~ 

Iix^iiihr ic-.i.l vlzijii ^, — A (liftcdaci who- ccHaAis 


C0ST3- 




1 : 


• 1 . SPECIAL CA 3 ES-ioa/faaaf. 

rocOTcr c< ssc £=i:a oi laad, CEe cf ;hc 2 i itatid ia da’ecci 
^ ‘ ii:/! n..tl:2:^ r:i <i> vntii fr^ ssd rr^f.% 




ssd inade ::f>.d 

r^Ece, TUs cshsr licfezdaatj cLuciai t,j fie en- 
J . t> the Liad aad proved thiir ihli. . The dis- 
c*aaaEi^ Cetca-duxt appeared by a aejaratc pleader, 
•^*2 i-:carret* a scvi^Tstd 5ct cir ec^t*. ■ JSTe/d rf*> 
andia- Aia-eea rahBy awarded a'separate set cf osts 


.-v 




,txes aiai to ortaa a sah: L 
he crJaed :,•> 

‘re Coart hel;-;! 


CCitS cr 
seerLit' 


with tae p-t; 
hii heEedz E 

c-'-oeieEdaato ui tae Court hel:w. It __ 

tray aio-J he tirdired to pay the ciesta g£ aa aopeai bv 
tae phiiatiir. Basacot Bacoa r. A5 c-o2cod23 Dso 
hriaaia Siaaa .... Alaran., 6G3 

So. Si^irzie 'jrprer,-- 

c;iee o/ — Cfsinan de'e-xee. — ■'vThere’the cei-scce D 
coum-.n. end net separate, ou-e set cf c'.jts shonid be 
tne deid’adar.ts, even th unh. they 
.;e vaiili. Da A 35 :a r. Da Aroos 
[27 W. Bh, 18 S 
Ses-zra‘j cyyeer- 



Kaatc 


awarueo. to an 
atrear by setan 


.Cefeadaats _,. 
• and then- •' -*•■ 


G:.iee of - — Ccsicioa — Several 

v;ere sned In. respect of the same matte: 
detences were identscal, ent thev antearssd separate* 
ly. Sid? that. In cLmLilnn- the' salt, the Acdce 
pnmerly allowed the defeniiants the casts of a joint 
defence. JortmiEzs irooxsajim r. HrHzrsryGso 
Etrzsaz . . . ehlnrsiL, S 5 1 1 Hay, 182 

Kaeczs XiTZS- Soz CHutv-j-zz r. HrixccDzrz 

. . . . . 277 , E,, 60 


Soz 

37 . Si^izreie defiTzee 

icTii'e defi'MZei ext idtziiitcl . — Where th-e obllaeea 
of a tend bmesht a salt anninst their j-'Int oclirirrs, 
the hem-j of their smruty, a pnrehaser fern these heirs 
cf the property ni:rsrared in. the money-tenJ, and 
one D, n 

Ex-jney due cc the tend 
mcrtrascd therein, a 
property, and alao by the 


red CO reojver the 
sale ef the property 
i:is',vas share in certnm 
ale of the prtjperty mert- 
pared In the seenrity hond. — Ei<d that one set ox 
<x=ts was enismih. fer the heirs cr and the purchaser 
fre-m them of the. property m.trtra5cd. in the seenrhy 
bond, as their defences were idaa^caJ, and ch^ Ei 
costs should he calculated cn the value of_ tne SJ 
biswas, the decree of the Court or tje first instance 
ceinar medified to re's extent. Bhcz Sizgs r. Zanv- 
rzABBiz . . . XD.H.,9 AIL,205 

33. ■ — deriiriife agpear- 

-Duder the Cede or 


-Seperafe dtfe^Azes.- 


cnee oy . ^ ■ ii 

CivC Prccedare, it is the dnty cf the nrst Court to 
ascertain the costs of suit, s.e., the costs cu sdl the 
parties to the suit ; Eut when ins first Court dees nor 
ccusider ttmt the defendmts have properly severed in 
their defence and properly employed dhierent vaheels, 
the Court ounht net ta alLiw mitre than one_^ (£ 
costs to the iLfendanrs, and should cnly specif in 
its decree the costs so allow ed. Bair Cetzdzs Ssv 
V* DoozGa btazz Boz . .2 C» Ts» IL , 2^2 

39 Stperaie appear- 1 

trsva' of . — In a suit asainsE severai desez d a ut s to .» 


LLZDza Gcswjlsii r. hTixxz^i: Baschi 

{2 B. B. B., A. C., 189 
S. C. Bait Chuzuzz Gessaiz r. hlmz lasz 
^ Baschzz ... . . U'W.B.,19 

! 1x0. Stparats ap- 

j penj'c.vce of—Stti to reaoxer ezidoired propeii/. — 
j- Certain landed praperty, alleged to have been sold 
1 to an idol, and registered in the name cf the ven- 
j dee’s infant sen as sheEaK, had, after the death of 
1 that &-.n, Eceu mcrigaged twice by the vendee, wba 
I succeeded to the emre tf sheEaii, and.was mortgaged 
; ancsequendy, cn the death of the vendor, by his 
,i widow, to pay cm the charge created hy her hnsEand. 

* .e last m-trtgage was £orecI.:sed, and the mcrtsagee 
■, cctaised -a dem«. fer pcssessitn. In a suit for the 
i recovery of the pre-perty hy a descendant of tha 
! vendee e!ai.nmg as shebair cf the i-iel, it was held 
! that the lamindar and the patnidar, who were both , 
[ (S-.-mpelieJ to. appear for the prctecSon of their 
; inrerests, and whese defences were not necessarily- 
iiientioal, were ennded to separate costs. Gozrvu 
y.trz Eor r. Ltchzzh Koobuzze 11 "W. 2., 3S 

4L u SipxraU caifa ' 

aliovetd io itparafe dfsr.iaais — Seaipi for costs. 

— -Where two separate sets of defendants were 
allowed separate costa , — Seld it was n-:-t necessary to 
keep the whale amount ia Court after levying it 
firem the pLaintiSs, nrril a joint- receipt could be 
given by the whole cf the defendant : the proper 
course was to give notice to the second set of defen- 
dants to tx me in and show what nextien cf the ccots 
. thev -were entitled to. Xcszzz Cezsbhs Parr. c. 
A'cr.cmcovissaBzsjzz ,. . ' 9 77. H„ 387 

■42. :: : Costs of defen- 

dant wif-a saparaie interests coaseafiap to decree. 

, — The rules rdating to pleaders’ fees by the Court 
on igih June ISwJ do not provide for the case cf 
defendants who have separate interests, and who con- 
sent to a decree, the ananiat of costs to be allowed in 
such a case being in the discretEm of the Court, 
Bznsimz Kozz r. SAlzz Gstrsz Sesgh: 

p.A77.E.,94 


43. 


— — Costs of 

adders as defeadauts. — ^Ijmali-holders, dexencants, 
should be represented ijmali by one pleader and one 
,set of pleadings, and are net entitled to separate 
costs. ^BaiZDjirv Chtzdsz .Chowdhsz c. Ejlk 
C eoKAZ Chowbhzz . . 1 77 . E., 139 


44 . - 


Si parate defence 


oa ctiarje of viisapproprlatioa — Jdat ctsarpe.- 
Duder a charge against saveral defendants for having 



( 1317 ) 


DiarsT OP Casks. 


( 1813 ) 


COSTS— 

1. SPECIAL CASES— ^0#/, •»«<#. 

JfineEyi 
botint] t. 
olhpw, 

fntUlw. j 

Smiu r, SCOSBIA D£BU . d W, 


hb cc«ta ia apjiwl. LKWiif t. iioUHiao.s 

[a Agra, PU IJ, 151 
• Sml depot-led 


Oebit Das KrSDB CflOTrsnar 

eSO 


tt'n «u ihmfcfo net bafnsl uy iiokuciuu, v-. 
that, {oclisg to the great dfisT there haJ been <a tbo 
pert 6 t the apphoint. be ehoc] J oct be atlwwAl aay 
rwte. CuutJEUXi r, SiTar Psasad 

p. L. B., 11 AIL, 372 

45 . £rror or mistake— Frorrtd- 

{*y* tHiiia/ed tkixeyi error o/Cemrtt.— On tfael-ttb 
Febmary 18 SL the Ui;:fa Coo/t 4 iis>lAee<] aaepplirs' 
tl'Q tf the Z 2 oil March lSb 3 hy > pntda-iLUbia UAy 
fer Icare to appeal >n/om<t paupen* from a decree, 
datod the IGtb September lSS 2 i the applieatisn. 
after ginng credit for 8 Q daja iMnt va obtaiiuog the 
ncccuary papcn. biing eat ol time by “14 daya. 
0*1 the l< 4 h Angnst tSSt, ao order «aa psc^ 
alloiriag aa appheati.'n rrbleh had been nude for 
reiinr of the preti: 7 oa order to >taad ortr, pending 
the deciiiua of a coonreted caae. On the 2 -Slh April 
ISSS. the onncctctl case hariug then been derided, 
the appUeati.'O for rcriew iraa heard aod dumoarA 
Nothing la re vas dme by the appiltant aotil the 
IHb Jtine IfSS. when, oa her applieatis. an order 
woe pissed by a single Judge ailoaiig her. under 
a. u <f tbeLuniUtLn Art (XV' tf 3 S; 7 >, to fie aq 
app>nl on full stsaip pip r. aad she (hertapm, 
luring hi/rrowed m ney <n oaer^ua c^dhLna to 
dtfrjy the necessary hutitatVa-fics, pres* ted her 
appwil, which was admittexl proruionaily by a sixle 
Judge. lIfU by ilAEMOOD. ynthat the rx-ptrle 
trdsf tf the ISth Jooc l ‘*3 was oae which tie 


C 08 flf 3 ~-eeulfitued. 

1. SPECIAL CASES— eon/taued. 


party, ana inai iuc a^i-s... ... * ■ 

mused with eras. UcsAi5t HedAVC r. C0U£CT0U 

or MeZATrsBKAGAB . 7. Xa B , 9 AU„ ll 

The Judgit , 'll’ 

whether lulT . ^ • • " 

ferthesulmii i ■ • ••■ 

J: holdtlg ' . 11 t . 

MaQUOOO, .* . SI ■ t • 

hard Odder the Letters s aura Bnu .... > 

Mjuitooii, J., IB that p> ict waa tS^rmeX and ths 
apjwal was rreatually dismiaeed with essts. 
lIctAm Bboau r. COLUCTOn op MrUTTar. 
kaqab . . L Is. ^ 9 All, 956 

49. Fraul— raflia^/cricard 

rsTo/ed eforanea/r.— Where an ikramamab nhed on 
by ibo rrapesdenta and en whirh the case depraieil 
was ftand to hr fsbneuted, and the 'appelfaat waa 
aae^e^asfal. no rnlir was nude as to owts, fabrieaCtd 
doenoxtita haring alsn hem pst fenrard on behalf of 
the appellaal. CooBAOi RoorsBwAJt r. MA»oor 
KotB . Is. B.. 13 L A., SO 

Prcali salt wrongly 


5L — — Ooveranjoat — fer e'»- 

pemialiem/ir laitdt leha/er roi/wy.— The pla'.f. 
tJf. aa ijandar. claiard a anm <f Doey as cAspen* 
aatteoi fet land tahea eempaU-rUy !■ r the parp »« cf 
a railway, and which hvl been award‘d aalwu tying 
iad 's t 'i ' r t'lr Un.fs unler Lja etvaicl 


lU ! , 



c 1819. ) 


DIGEST OP CASES. 


( 1820 ) 


COSTS — oonihmed, 

l; SPECIAL CASES— 

to au excess in the demand of the farmer beyond that 
which he succeeded in establishing and that Govern- 
ment was entitled to receive the costs which it had 
incurred from both parties^, in the proportion in 
which , each had failed in establishing his claim. 
NnSEEBOOBEEIf AHJIBD f?. EilBWAT CojfMIS- 
SIONEES , . . Marsh., 91 ; 1 Hay, 167. 

52. Survey proceed- 

ings — Allegation of misconduct and collusion of 
surrey oncers,— The act of the survey authorities in 
demarcating lands is a necessary and legal act, and 
Government cannot be saddled with costs unless it 
can be proved that its cfficers are wilful wrong-doers. 
A mere allegation of the plaintiff, to the effect that 
the defendant had colluded with the survey officers, is 
no reason for saddling the Government with costsi 
CoBBECTOB or MOOESHEDABJO) C, EAMMOHINEB 
Dossee . . . ' . .1 Hay, 520 

53. Application to 

sue in fornid pauperis — Omission to mahe inquiry 
into pauperism — Civil Procedure Code, ss. 409, 
413. — A applied for leave to file a suit in formd 
pauperis against B. B resisted the application on 
the ground that A was a minor. The Government 
pleader also resisted on the ground that A was not a 
pauper. The Court, without inquiring into A’s pau- 
perism, rejected the application solely on the ground 
that A was a minor, and that he was not properly 
represented by a next friend or guardian. The Court 
ordered all costs to be paid out of the minor’s estate. 
The minor died soon afterwards. The Collector then 
applied to the Court to attach certain property in 
JB’s hands which, was alleged to form a part of the 
minor’s estate. B objected, but the attachment was 
allowed. E^eld, on an application for revision of 
the order on which -the order for costs against the 
minor’s estate was held to be illegal and ultra vires, 
that no inquiry having been made into A’b panpersim 
and no order passed such as is contemplated in s. 409 
or 412 of the Code, the Collector was not entitled to 
costs. Amiohand Taiakohanb v. Comeoiob ob 
ShoIiAexje . . . I. L. E., 13 Eozn., 234 


54 , — Grounds of appeal — Practice, 

— If grounds of appeal which are absolutely unten- 
able are joined with grounds which are tenable, in 
order to bring a case within the rule as to the value 
authorizing an appeal as of right, this matter. may be 
considered in regard to the. question of costs, Eubeo 
Dtjbga Chowbhbaiti c. SAbut SrrHDABi Dbbi 

pc. L. R, 8 Calc., 332 

66, — - Guardian — Guardian ad litem 

—Misconduct. —Where a guardian ad litem of an 
infant had been guilty of gross misconduct in putting 
executors to proof of a will which he wished to upset 
for his own private purposes, and which the evidence 
showed was to his knowledge duly executed by the 
testatrix in a sound'state o£ — JEfeld that, ho was 

liable for the costs of the suit. GooEAM Hossbin 

NooB Mahomed v. Eatmabai 

[L Ii. R, 8 Bom,,. 391 


66 . 

litem — Decree for costs 


■ Guardian gd 

against — Civil Procedure 


COSTS — continued. ... 

1. SPECIAL CASES — -continued. 

Code, 1877, s, 468 , — The Civil Procedure Code docs, 
uot authorize a Court to decree costs against the guar- 
dian of a defendant except, in the case referred to 
in s. 458. Naeasimha Bah v. Lakshmipati Bad 
P. L. R, 3 Mad,, 263 


67. 


Civile Procedure' 


Code fl882J, s. 220- — Practice — Costs of guardian 
ad litem — Advance hg plaintiff for costs of minor 
defendants — Contract Act (IX of 1872),- ss. 68, 70 
— Bight to recover amount advanced.— FlaintiS, 
■having, in a prior suit, sued the defendants, who were 
minors, and their father, for specific performance, 
was ordered by the Court to advance money to the 
guardian ad litem of the minora (who was appointed 
by the Court), to enable him to conduct their defence. 
Plaintiff succeeded, but the Court refused to provide 
in its "decree for the repayment to plaintiff of tlio 
amount so advanced. On the plaintiff bringing this 
suit to recover that amount , — Held per Sdbba- 
aiANiA ATzan, J., (l) that the Court in which the 
-prior suit had been brought had power neither" to 
direct the plaintiff to make the advances to the guar- ‘ 
dian as had been done, nor to award the amount so 
paid as costs. in the cause. The present suit, there-i 
fore, was not unsustainable for the reason that the 
subject-matter of it was one for the Court to have 
dealt with in the previous suit} (2) that the circum-' 
stances of the case were not such as to render the 
amount recoverable under s,' 70 of the Contract Act, 
inasmuch as the defendants could uot bo said to have 
enjoyed the benefit of the expenditure } (3) that pay- 
ments or charges connected with legal expenses in 
which infants are concerned may, in certaiu- circum- 
stances, come under the head of necessaries within 
the meaning of s. 68 of the Contract Act. Disburse-, 
ments properly made in defence of the suit by the 
guardian ad litem out of the. plaintiff’s advnuces 
might be' allowable if it be alleged and proved that 
there were reasonable grounds for the defence put 
forward, though it proved unsuccessful. But that 
this gi’ound could not now' bo relied upon on second 
appeal, inasmuch as it had not been put forward 
in the Court below, when au issue relating to it could 
have been framed. Per Davies, P., that a matter 
of this nature can and should bo settled in the suit 
in which it arises : and that whore a plaintiff is suc- 
cessful, a supplementary issue should bo framed and 
tried as to the amount due to him on account of 
advances made by him to the guardian ad litem for 
conducting the defence, and a decree passed in his 
favour for the total amount of costs found to Iwvo 
been properly incurred in the case by the guardian 
out of such advances, Venkata Vuaa'a Goeaba- 
EAJH V. TIMIUYYA PABIHI,D 

P. L. R, 22 Mad,, 314 
Indemnity, Contract of- 


68 . -- 

Hosts incurred in course of ascertaining and settling 
•laim . — In 186'li.a lease of a house was granted to A 
'or a term of ten years. The lease contained a 
oveuant to repair. A died, and B, his aduiiuistra- 
or, assigned the lease to another, and it ultimately 
iccamo vested in the plaintiff. In 1872 the plaintiff 



( 1821 ) 


DiaEST OF CASES. 


( 1322 ) 


COSTS — eonltf^ied. 

1. SPECIAL CASES— conftJiuei. 


J&qU the lam recav«rcd from him b; B, toitotber with 
hi* fivn cc(t* of <l«frnec. Jlild that, ux the cam of 
coatfAct* of indcmuityi tho lUbilkty of tho porty 
Indemiuficti to a third pcrcon u not only contcm* 
plaUd at the time of tho iademnity, bat i* Ibo Tcry 
maxing cAoie of that contract ] and in CAictof each a 
nature cotta ic«L«anAbly incurred in rceiiiiug, or 
7cducb|Zi or aoccrtidiunK the deim may be rccofcrrd. 
Jltld, thereforot that the ccgte meatred by B la the 
init Inititnted acainat Liu by C, and thoac incurred 
by the plaintiit in the loit by B againit Idm, were 
rtaeonably and.propcrly incurred, aad that he aae 
entitled to rtcorcr them from the dcfuudaata PsPui 
r. Csoma Sueun MooKUusa 

CL Ik B., 6 Cnla., Sll : 6 C. Ik It, 107 


[1 ACod., 300 

iS«c Boubat, Bonovi ako Cbntbal Ikdia Rail. 
WAX Co. e. Sassqov . 1. 1. B., IS Bom., 231 
60. ■ Jurisdiction— TPanl o/Junt- 

diction— Poietr to yit< eoitt , — After notice eerrod 


Boat r. DnrBUBcnuB Box 

[Marsh., 3:2 Hay, 188 


. . . . lind. Jur,ir.S,38 

JcoossBtrn BumrABES Oobikd c. CnvKSBa 


Marsh., 376 : 2 Hay, 344 


[14 W. n.,313 


COSTS— cen/inurd. ’’ 

1. SPECIAL CASES— coaiiawd. 

Expreu poacr it now given to the Court by a. 220 
of the Cird Froccdore Code, 1882, to give coita in' 
each a cam. 


04. ■■ . landlord and tenant— Coa* 

itntelion o/eoniraet to yny eoiti . — 3£ C JII andothera 
took a share of a torulf in paint by ( 


Letters of administration— 


of tbedcccaicd huabaoi Jaieisokdas OoPALDisr. 
llABBisoicnAS UoLLocQAtmAS I L. B., 2 Bom , 9 

60 Litigation unnecessary— 

Bcftmiant not to hlamt Jor litigation.— la a aait 
fur rent which waa dlimus^ on proof that the defen- 


[6 N. w., ao 



( ) 


DlGSlST OP CASKS, 


( 


lP2i ) 


COSTS-oo..<u*«';- 

1 . »«■«•''' „,1 raltol t-.« »■“ 

, { \,„a u» u (,f Hsf* ^ inxit'K a 

c.tl-iin ..vUuWcA jl.j;57 to 

< ra j.rcaUr 0 >a« 

, .M tv\>- >> ^''■''' V • .,, -,,1 n iii'i viinW.UL<.5 e 

;;r. rs “>»•, » 


COSTS-c^^'''”^’ 

1. SPECIAL CAS^ 

, Partio3-r«WJ«^j^f 

Liahility of, fo'^ f^mrt'iea 
hetirtojr . plaint against ij^v^lnS 

Sm ul>«" d fcmtot^ to Kvvc 

liable to , \ y tiic origuuvl tit paying 

a claim V .“.,.i ivmiiut tbmi on uia 

the suit Aisnn ji .jiiA to ba'’e tbi^ -ijaving sim* 

nnmey into Comt, j added as 


Hi di UiidanL ^ ‘*‘’i award- ■ 

value of f'"' \'.,'t and Kliutab.c "-L ,t ca.,e 

V tuii i''^" •'* r l Jl oi nVW' 

ig ';'“.neli defendant '’}. ^'.Jol/igliaa.tbroe 

.av to allo'-' « * ^ (Acecdnii, V ,j ^ two 

‘;.,.,ding-^>';'';;-^;:£"a pit f rCooMAn 

4, Id in< b''f-^ ' ' noonVU S-vn-'^t^ 330 

.. Id in"' nr^. . . * 

SMIMS PAT^At'' 


dsicd as "third patties aaoen ^^ 

'ourt, and to lia'o . i-.ffj liavmg an*- 
awney invo to be added as 

dcfemlaids,--^' parties {? ^,ie fur the, 

rZi,. .■• e»;‘ 

- — TT.::)— In tbo fir»t 

70. 


,...1/ Jn I)cr401"»* 


/ties If* ^ 

site party aI F On appeal the a not 

Bsrusr.yf>--«s:,s‘:«..^= 

JIOT e. LaUI , 


v'xifit lo ;>«''-'®’’'*f 

^ . ^\VUtrc ^ 

•^‘''i d i rovidaUbaUhc cc^^^^^^ 

■ UtiiucU’a £rinu to 

Inei.t . f ixprcas V'' """'' /m J that tbe w?’^: 

and "“^y tlu'se ^•*P'''',^/.’'/orsUcbcc-stsaga«i» 

V‘:^;"S^."untUUdt^ 

lUsn.*'"" 

S'' 1“ S’“ £5-“”S:Si’ 

^ n-.Al Tyootd^^ff Assignee 


-..v*»v'^^ vUw*k — A JO. ' 

J,,Vc.L,t«tSa«i^ ^ lysz^vv^^r^ 

Ilnovutrn Cutrub^B ^o ^ 6 0.1^.15-*-®^ 

ICuAXOdS • ‘ -Drirlies ttMoaeS‘ 


KUAXOO^ • pflriieitinn«''«; 

’I’l. in a suit are 

ror;L/J^’”S,vbobavcno lower Court 

uinde cc;d«fen.Knt bn| 

a«ft" ” 1^- 


i’“r“S,vr.S 

79. rr;r3i^^Z^e'' costs K Witbui 

''•‘“S“°»? '",u;«S1L»it 

sarilyin-ade»P^":i,,KDEAAi ‘ 

OTtirslI r. biAno^ 


0 ecsts. 


^ costs 019— Proeticc. of fai ^ 


»«5E7- ««SlSiSr ss 

d^/eiido .n^^disclaii o 

"•'iVo KOBillAlOA-BA- DO“g\^a, JUBo 
lostt i- y ..„„ece 


VartU wnnec^ 
al jndgmf 

r5= . ,i„?pndant3, n™n= nnoof the dote . ^ 


( 1825 ) 


DIGEST OF CASES. 


( 182S ) 


COSTS— cojiitBuerf. 

1> SPECIAL CASES— con/tntit^. 


£ASHSSHi.ia SBK f. C&DHSBfiUOKBB DbBIA 

[8 W. B., 288 


tied to cofte simp]; btcuee he hed been preeent 
wetchhiK the cue. Coiuctqb or tbb 24-Psaatnr* 
KASB e. WUKWSOI! . . . 12 W. B.. 444 


.. ...... ... — t 

. SlHUl e. DBT4JUSOit)l Kl5iTi 

Cl. ti. B., 4 Mad.. 134 
83. ■ — — — ■ — — .... — Parlg ditelaxm- 


boss . . . ISarelx., 122 : 1 Hay, 266 

S. C. HtrsooUAS Does c. EouBsswisei Bsoau 
cw. B,, F. a, 40 
1 Ind. Jur., O. S., 42 

84. ■ - partition— Suit for fartitten 

iy onto/ leveral eO'tiarert^ — The coeteofanttfor 
putitionbybne shareholder of a patid taluhh agaliiBt 
hie co-sharen, as well as of effecting a partitiba. 


[3 B. li. E , Ap., 120 : 12 •W. a, 160 
' StnJit tetdovr. 


COSTS — conliKueJ. 

1. SPECIAL CASES— cost, 


— Ta a salt hy a chddlees Hindn widow for partition 
of her late bushaad'i estate, from which the alleged 


might be paid hy the sale ahsolately of the share 
allotted to her, was refused. KtSTOiaitiNY Dossbb 
o. IfiBioonior Dptt , 11 B. 1, E , Ap , 35 

86. - - Cost# on ««• 

Jmtt/iahle parMion MUit~ Civil Proerdure Code, 

at it is 
'‘S. and 

unjustifiably and to the detriment of the ethers, 
ought to he paid by the plaintiff. BHOosaji hloairtr 
Dar «. DiaowaTH Dsr . • 1 Hyde, 122 

07. ... . — Ctttl Procedure 

Code flB82j, e. iZH—Cetii of yar<«<,o» eharped 
under that eeciion on thartt of partite tnpartiiton 


of a loan adranced by S C to hloi. In 1837 
ir S brought a suit to which S 0 was sot made 
a patty agaist AT S for partition, and on 27lh 
A^il 1888 chtained a decree under which a com* 
nussioa of partition was issued. In the course 
of the euit, both ^ S and S p died— AT 3 on 
2nd September 1SS3 and f iS on 80th Jfarcli 
'"9Z — and by orders of C«art their sons were put 
- .the record in place of their respectiie fathers. 
The rttora to the ooniniBuon of partition was 
made on 24tb February 1692 and on 20th July 
1893, and order was made coatinning (he reCuni, 
and undir s. 2S2 of the CitiI Frccedure Code, 

.. »fcn rif m'lt nf fbn r-finiT'i"- 


dewnibedas a divided moiety. lu an appIicatLn 
both in the partition and mortgage suits, 
by the defmdants in the partition suit for an 
cider for sale of a portion of their sliaro of the 
property lu order to pay the costa of the suit and 
Sf the partition and other deUs and liabilities 
for which they were h9.hle,~Seld that tbs 





WOKSt OE 

iOsa'B--'-"';;” i;i, 1 

E. see-'-'-;'' „„ ta„.6t «' '?V.. I»rt 

."'Sv5 •“! S' i 

■ '. i'“- vJifS- O..K; ?£,”«•"' ' 

Vrol"^"' M-c avifiJ'J r. ajid t''® ,Uo 1""“ \ « ot \ 

,.,i{orco 4«\ buvIi ^ for i I 

*^''- .rUa >“' BW't JxOfliB* » 


' .exvt ..^ °/.-<r4 



( 1829 ) 


DIGEST 0 £. CASES. 


( 1630 ) 


COSTS — eonti»tuJ, 

1 . SPECIAL CASES-^on{.iiM<f. 
out, the judgmcDt-delit n pftid into Court the UDonnt 
decreed. Subsequently the decree .holder (A) und Ids 


COBTS--co»^*»»#d, 

L SPECIAL Cases— eon/tHued. 
■uAciently^ stumped. The only relief prayed for 
was partition, and fur the purposes of the stamp 
the cause of action which is st-ited in the plaiut, 


of the Subor^nate Jndj^e was rciT<ct and ]ast 
AJOODHra Doss e. Mctboobx Dobs 23 W. lU. 14 

94 . PiaintifTa— A’eperurs appear- 

once q/ pJaintt^li.— PUintilts in the same interest 
should be represented by the same pleader tr set if 
pleaders, no ecsts being allowed for others. Jakei- 
BAi e. Atuajuai Dabcbat * & Bom., A. C.. 241 


SatA Para Haixadetx r. StrsTooAuuA 

[L L. B., 16 Mad.. 136 

96 , Pleas taken out of time— 

jPleai taht* afltr htaf\ng bf ectdesce— i>/ea pf 
r«s foditata . — Ccsts net allowed where the ydea of 
ret jmiicaia was net nused until after aJI the 
^evidence had been taheiL Kuv Daiiasoob Sibgo 
r. Lucso Kookb 

[I. li. B.. 6 Calc., 400 ; 7 C. Ii. B., 351 


UAK 0 Pl.t X. ASBCTTOBa GiKOUU 

[I. L. B.. 20 Calo., 763 


[23 W. B., 433 

Set Mapab TnAsrB f. Lopez 

[6 E. U B., Ap., 23 : IS W. B., 263 

IfHArTZ fArlATA n Azhpb All 

[9 B. I,. B., Ap., 23 cote: 15 'W. B., 360 

SABOOA PBABAS hlOZLICK V, LuCUntFAT SlKOIf 
DvoAB ., 8 B. L. B., 23 note : 18 W. B., 89 
and Jfu Uasbob Doas c. BiastniiinrB Dogs 

[21 W. B , 411 


that three of the properties were asceetral and pant ; 
but as to the other items, the second defendant stated 
• 1 * in 1 f.li/.nuifed Tifunertv of her 


rejei^ the plaint. On appeal, *e 7 d by Fztbz- 
BAb; C.J., and Kosais, J; that the plsdst was 


rT PaoseWO COOBAB SABWrAI, 

[LB. B. 10 Calc., 100 

jOL Probate— Cwtf o/oifat»«ny 

prahale — lAahtUtg ofreuduary etlate /or toiler 
Tte appellant cited the respundent, who was the 
executor of one 7 *, tabring ia sod prore his testat'/r’s 
wilL The Divuion Court (SrABtisa, J.) ordered tbs 
respondent to lodge the will to Court and to tahe out 
3 x 2 
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fseiv^ if X f'-tx-ft •,'/ iii:\ i'l %r!, yi.'.'i. y if j 

■larf Cs-Jf, /. j\' f '■ }' .-'/u f ■■•/ th^i V C^urt \ 
t,itf .'xjti .if i.f<r i.', iS-.-l Ss V i. I 
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«?i •(’-.? L-r i iJ'.J (• t tif; » o.iitl irUU il.ijiisua Ciicy- 
'fi-fi. lii.xi t. j; XU Luoic.'i iJKsiA . 1 -i W. It, 1‘13 
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'iiif' UipSi sii'-sf*. Lm i i?5 j-.v.'." !■> iaol ■ asi • f,,r 

{!.«- a-.-JiSils'-.s' J >. .>S .4 Si: ’ C- ' 44 S t. Vi'hir.- {?;a 


I. 1 , 4 . H., Ul li-ossx, VG lOU, -. -.-n ...,..,.. . — j-jj 

,if f-:. '■'/■‘S'-'i 4 -xO/- uliJu 

4 .' iS; ■/ i.- v ,' 4 .'f. : y!f fi J.f f ii.-.i Ij parti/ ir.hcii 

-.r t.-i-i,: r*. 'it..- ■’ * lyt-ilOJ i-t itcrte n/ C^t-rt ltli>u~Mc. 

' S' '.'iS--- !?,-?■••' {, a?;,:; •V"' I t-rtfm >!• tifi'f/iir-/ f^r asrtriiiiiiir.j rnuti 

. ,.' i.i. is.':V» a',’! - I -/•/'■■'' — Whiru ssn Ap* 

J .••.■■'»S i ' a;-- t-i 1 S'* i'aSf c. ais<-r t-lsin,; tui-If liij .!ccrc« uf lU 

^ J . I . t S-">i 5 . t'l She niK-osid I’lg i.nlirai ti> 

.-' v.i.'Is. 5 ' ‘S’- 'i»iU .ai'id*; {is-.- rtiuit ," — JJttd 

"ii V-' j >.'sG S'- ■■ ■'ttf-.Y '» ‘ ‘ '■ ’ ■'** '■ * KiJt isitirofy in favour 

i , V ■ • v* s' » 5 • • • ' V 5 ' ’ ’ Saaity, !jo Wat i-tsSi'Jtd.at a luattcr of 

■' ! oi' ' - • J '•■ [>' *1 ‘ , f-- Sk.- »:» in 'iUistiun. cviu if tin.- dccrtu uf 

V'.'.'-i*-.,'-,-. ^..% i ■••"» -V'-r C uf? •tfSi'rtvsi.'.SiJ dill tw i e-.'iiS.'xln naysucli 

is’ u'.’- ’i'vf'Tviitt,'-":!' * ;i. ll'St s !'-:3 ' sily ir^.vt 4 Tii!i tiiit sliouid be 

' T * Tf* M'S r* 4 i r r -'! • i'ii*-'! .'V c.'t<' C< ufS S-Kii,!«rii')iiw the utsiU of the 

' * ! ti’.-.-iSrtl ore ti.e iu.lxuifSii aaiJ the licfue suadtf in the 

... i r.tsi l!ut.':».t;t Uut CilOVVCUliY r. U-VSU 

: iff fti A UAf.iii!ru, -a ; .Sr.-^susif Dsat , . . -1 C. W. if., 343 

.f .J/ ; ,v J. I „ 

• a;, dhufei: raht -.at -I —— Keaponclont— Coarfnwfice 

r'f.p. '.'1, ■■ if i! I “•'/“'e f-» /.ar-'iiHfr — Hfxrefy ta (rainiictioa , — 

'• f th ; ti Cn f.rt '■ t'S’J*- s-'iiSi’- l‘n '1 b‘vu gnilty of iK-ervey in a 

it', os'.d Ss V u ^ tfa: 4 -vti u 'o jt'i C'..!).i'.:ucUvc notice of svhich he 
liull :i Ad S.> A I * s;,;!.! S t ssTivS a ii'.trvlu.ti.f oa apjvcllant, the Utijb 

I i '.'avc She api-illasit U'u ciuS'i iu both Courts. 

vox^^a,Vc{.A’u;sA:M : Hu:.srA=etT 2 ucuir.MA:;i:ciMua.u 

o.-u! i!.. 4 <br', fxab ; pa Bom,, 263 

! .'J tias. f ».tit,,r. i 103 . -Suiff jjjfuf pre- 

V-'-" !■> iaol ■ asi • :>. 5 .r f,,r ] /ti.-nairj olJn-Hoa la app(.il — Pr.tctice . — ^VTicre a 
...v.r t,'' -art t. Vi‘!; 4 r.'{?;a ; juvlisssiniry objicts n wa-i sucoiiiully t-ikca to the 
f rr.,'»i<-aSl,:j ; !:\ jerlr.„- <.f an apjH'al, the High CiUrt refuseti to 


-alir ci.sl ,nis,'(. 4 i 1 


l.ai.-rC> ".a'S 5.4 1 tr-'iSi'i 't ' s( ; l5..jt!';j f rr.,'»i<'aSi.,:j ; Inonr.,; <.f an npjH-al. the High C-urt refuseti to 

1 f I'ti ’..--S.- at 0 I'slt V- 51-4.5 givvsi |il,.s;rit f. r jilia-'-.r"* i f. il./.v tise practice .".‘Ujilitl in banfcnijjtcy apptala in 

iiifi. t?,.-. Hi.'h C 5.-.', -5 S'ici; ii:U sjl'.rs'C-al'. .•->«,!, 1 K;-„-5.v.il tiy depriving the ttaitoisdent of coats on the 

si,.-- Ss4ail;s;:s'::l a’.t, a'-d -‘V ?!,*- rnii • i f tin' | dituiia-'d of li:e al)j>tal. tn the gTaUuJ that the ap« 


I’uAiAf CiUr-yaA ssiasu r. Hast liitv.vj.vsr -■fstau.v 

['1 C. V/. iNT., 000 

CiiSJ-fu.: lIMii r. i*«aTAi‘ (‘iiJc:.n;a.v .>it.\j{.t. 

t-l a V/. K., 002 

10-1. BofiTcncu to IIIkU Court 

—Pr.ifticf — Orta . 1 / ttjtfffi.if t-j Jiiyh Caort — 
.Vi.i )// (iuear Our/ fl’mi t'a,.';/ TatfiirJ ntet f.trt 


dituiiaiw'd of li:e apj>eal, (.n the gTaUuJ that the ap- 
j'.lUnt leu! no p.-evi-aUs isctico of the preiiminary 
.dijictl 'u, Kz-prtrir ItriHikj, I. It., ti Q. It. 
and Ifji-p.trtr IUftif, L. It.,!'! Q. It. I}., 203, refer- 
red t.;. lUiU^ H .\^■0 r. JLsTAP.tTCX-SlISaA 

p. In R, U All., 328 

103 . Asti^mneni of 

df.-rcr penJtoj appeal — Aettpnee of decree made 


.Vi.i )// Camr Cuari ( l'rrii‘Ui,Yit TotcutJ Act f.tct rnuuu teal la appeal — Adding parliet oa appeal — 
dCi' c.f t, I’ri.-ceJarc Ccdc fntct of aaipucc for cotts of hearing in loicer 

XI r <f it. O'lO, (tlT, dlY),— .Uiidif t. diO cf C’our.'.— The St.uuUrd Oil Company and one B sued 


the Civil I'r.e.d'are C>d.', the ci ,>ts iif a rofitiaeo to j the lUfimlml for ihituagcs. T 
the High C- 4irt casst'.r.l Le di-alt uitii a.-p.v.-sat-.ly, but j {ji^t tlure vvivs no privity of 
in-u»t be dials ull'.l whui auardiug tbe cot* iif the I coiup.iuv uud the defunlaut, an 


mis. They are, hwevir, iu llie diHTitien of the 
Court, and ucid not luceas-'irsly fi lh'W the. event of 
the suit. KtCOI- C. .MaTUOuSSA 1)A6S DfWASI 

[L In B., 15 Calc., 607 

lOB, — Ilomaiid — Stamp on plaint — 

Pleitder't feet . — IVhere a .suit was ilvcided after trial, 
Bud the di'ciaioa being reversed by the High Court on 
appeal, the case was risuanded with orders allowhig 


tl:o lU'fimLua fer ilaniagcs. The lower Court found 
that thire Wivs no privity of contract between tho 
coiup.iny and tlie defciuUat, and dismissed the suit o£ 
the ewupuay (pUiutiffi Ko. 1 ) with costa, but passed 
a dicToe forBfpIaiatiff Xo, _ 2 ) \vithccsfs._ The dc- 
fcmUut appealed, in the first instance, making S tho 
srie rispcudeut. The company, however, gavo the 
ilefiuiLint (appellant) notice that the decree obtained 
by B lud been assigned to them. IVhercupon ho (tht 
appellant) obtaiueJ leave to make tho company 
resiwudcnts as assigucci of the decree from B. The 



( 15*3 ) 


27IQEST Of CASKS. 


( im ) 


COSTB^omitnufJ. 

1. SPECIAL CASIS-coHiiKKfif. 


wbicli tbe; had Ul^ni an active raria «»• • 

Rcneral corte oi tfatasg iu the Ion er Coo^ rxce);it ao 
fsr as the suit Itm tbrir suit vas ]ial]« lor tW 
costa t^mingboot. Ike apjielUnt (dcicudast) vsae nut 
entitled, by bnngiag the cuiut«ny on the record 
agonal their wiil.tocAtaiei an additional aocoriCy tor 
the costs aiiT»d/iz:eum«l in the loner Court Tlie 
aaai^ee o{ a decree «lici is made mpondent in an 
appeal from it and takes no steps arthcly to support 
it, ought not to bo erdfred to pay costs. UaVji 


'”»» r Kiire 


1 L. a. 20 Bom.. 107 


Code, and tbe]augui<u«wau>u-.>.. j 

. t s • a • ••• . .‘s’* j 


COSTS— 

2. SPECIAL aVSE3-co»i«*«ri. 

U bnaglit for the priaeipa) auni and intmat duo on 
a mortgage, the Uigh Court gave costa, aStkougb the 
decree aaa Lt less than Ul,C00, aa the Small Causa 
Court had no jurisdiction. ifisrcaVoT Dptr c. 
Satnsxax Dosau . 1 liiiL Jur., If. S., 86 
Saif c»aeo»’ 


'"xd dna vas tm iban lsu<.s» .<~ 


NiKtraiFsavi 

12£ad..U6 
■Ctnl rrocatar* 


Court an nacontrollcd diacmi-in s 
auita. SanafAn llniAUTAS r, 

AlnraUTas . . 

U4. - ^ 

CoJf, ISS}, a. IS7— Port toe o/roils yveee ta lannj 
parly.— furiiiXx tf the orsta avardoi t> ihadtUa- 
tlut in ctcrcuc of thr dlsentjco gi r«a tf Art VI JI ft 
JSi9, a. as7, stio» is » suit for • uw jewels it 
apposnA ea the oidiSM<'{tL 4 Vlat^^tifs that tujr 
were art venh as atarh w hMjA Is the } iaiet, anJ 
(he fait sarc \t.K^ U tU Cacaa 
<h«t 5s.S3.ix3jTl»5iJ** r.Jr«ou£'»P»h»* 

r*. A'A'17 e/ 

a. J - Aatii Caata *aJ Iraajit i« 

S\pi Cantt.—Ti-* Uet UjU * nJ ir*a t» 

u* C.ct hvAaas A »a4 lL,<S<U tosssMr/ 
s» assisa aedsV-^fcvt'a i** fOrtr Ul.>s« jo'f.vxi.t. 
•hla CA^f bvt bars Uca ia.* £r iLs fiu.ail flausa 
uia ihreaaseaJ'/ ika lytalitt 
a. 9. Aet XXVI of IhiL Ilcacas Cuiytin 
GassooiT e . iiix Cxra iu Uinta ' 

VS srfdw, sar 

iw, — ■ _ ■ ■.! : ^ f'* 


tbe auit in the aenae that thry had a^f njee cr 

coutrul in the conduct ct it, they vtTS srA party xf [ r-~-s' nian - o »r i"' 

.rondenta.tbougb they might fall uiwhTiic^^TT ’ * 

of pewotis iuterested under e. SO, asd as stii-S he uQX w* *** 

bound by the dpciMom Tbs d«Tw s=jt. iJuircLn, > /;* " *"* 

-be atncndedbyliffliling tbs order aa V5 tiiepsr=«X ■ 'f *“* 

o£cosUtotbepUmtiffa>'tarl*:-II. SftxznSUj > Ji-. At% XXVjrt I'l/ii, s*f, 

r. BaarA&’AtaCtt' ♦ *^ *''*'. 


r 


Cj:i.2,*2«a,r>» 

U2. — — — SsaH r^-** Ccirt s-i-a 

/ 4 -./ lisl~£.J ^ 


,/ i UiirUiUrO,ii,xi 

g SaT. - '••—■— ^g’lr’ 

.ISXZPl*/ t-^tia.il^AfprfU'r/Crra, 

^ liy . O w4 

, -JL •rtt.nrt a JFU ir-U> f 

, *lJa lia.1. U.i z..a i i 

oa4.<I fA-a-.* .y- 

Z.S7S ‘i 5.a*’^»« v^', t j 
^ *s tin Ci/v-AL'-f '■*•« t-A />.>/■ vv -t 
^vwyr../. 

f.'C.-X AX ’tix '■'ftm 


i- y-» 



( 1835 ) 


DIOEST OP CASES. 


( 1S3C ) 


C03TB~ r'onfiiiiieit, 

1. SPECIAL CASliS — coiitSniifJ, 

Sin.-iU Cun?)) <?(iurl Ewu^lit by rui»iii <if there hehi^ 
«'> I'rvci'M '■! thut Cuurt whereby wthractiwi i>f its 
(Icercc C-'iuhi be obta'ineii, tiiai tholliyh Court 
h:ul [htWir to iWanJ to liio ithunliff his costs of suit, 
ijtiihr the circum!.tsncc» of liu’ wse, costs wtru uot 
giveu. XEvuA'.f Mou.v:t IIubk e. L-twittscB 

[IB. 1j.R..O. O., G6 

119 Jp/ .Ysri of 

lidJ, X, i’--- At't.:yrE — tVIiero the (Kfeiiilaut jinived 
ft :‘ot-o!Y ngainsV the pliiitliff, diul thus rcilueeJ the 
niHMiiiit w'iiieh he (jil.iiutiff) wivi ijitillcd to recover 
frviii tlio defiiuLmt f>r briacli t>f eoiitnict , — Jlctil 
u.,twitijiitaiuriuj,' till’ I'rovifl.iij cf a. 9 of Act 
XXVI of ISAl, tile iii.viuliff \v;i* enlitkd to liLi costs. 
KlaUtiilCUAMs e.AI.VlniOWMI 

[I. Ii. B., -1 Bom., 407 

120. — - — I'rejiJcncy iSinall 

t'.iujc C’ourff .fe.' (Xl‘of lhix3j,s, oo — rreudeacj 
Si.'ioH C'ciuc Viurlj J.ci (1 of s. 11 — Hail 

trisj/M Icfui-f, tot i/ctmoifieif ojtfr, Ihe loutiuj 
of Act 1 of iaVS — CtfUjlcolt for cotlt — Uracrot 
Clinuit Conxuliittilioii Act (1 of fi.— The ^ 

lilaititUT, before the ji.issliig i,[ Act I of 1S95, 
iiutiUited iu the High Court u suit b) recover 
from thu tlefeiiibujt u aiiui of over it-, 000, which 
WHS rtiluccd to t\ sum of less tluut H9,000 before 
the hoarlug, and thirefero below the limit for auiti 
ccgiiiiAiile by liie Small Cause Court. At tliotimuof 
its institution. Act XV of 18S3 was applicable, bv 
*. Wof wJiicif Act tt plaiutiff Was deprived, iu a siut 
cogiiiMblij by thu Small Cause Court, of Ins ccats if 
he obtaini d a decree “ for leas than 112,000," unieBs 
the Judge who tried it ccrtiiicd it was a fit case to bo 
tried in the High Court. TIio suit Wiw not Jctcrniiucd 
until after the paaaiu'; of Act I of 1S95, by s. 11 of 
, which thu deprivation of ccsts applied to cases iu 
which thu plaintiff obhiincd a decree for le'ss than 
Itl.OOO. 'fbc Judge made a decree in favour of tUo 
plaintiff and, without certifying that the case was one 
fit to be brought in the High Court, he allowed the 
plaintiff the costa of the suit. iZeW, on appeal, that 
the case was governed by s. C of the Gcncjal Clauses 
Consolidatiou Act (I of 18G^ ; Act 1 of IS93 was not 
uppiicable, and the plaintiff was not entitled to his 
coats of suit. The principle of jDci 2f (train Butt v, 
Xarendra Krithna, I, L, It.t 16 Calc., 267, applied. 
IsiUU- Auiry c. Lesixb I. Ii. K., 24 Oalc., 309 

[lC.W.]Sr„18 


COSTS —continuril. 

1. SPECIAL .CASES— cortt, •«««(!. 

Were entitled to recover ccsts. The pc.wcr to award 
c sts u derived mtircly from Acts of the Legislature, 
and lu nmlcmg the award thu Ccurt catmot base 
Its dccialnn ru pr, wish ns which have been repealed 
and are no longer effective at the time its order is 
fliat B. 6 of tho General Clauses 
of 18f8) did net apply to the case.' 1st, tail 
Artjj V, Leslie, j. £. It., 21 Calc., 308, not followed. 
lya'oaUKE Mixavis c. Ookeuda Kmrrar 

[:i.B.E.,2l Bom., 779 


l.,2. — Spcciol appeal— Costs of 

tpcctal oppea/ after reman'i by High Court.— If a 
ease, after being decided in appeal by the Zilla Court, 
IS bnmglit before the High Court iu special appeal 
and Li remanded, thu costs of the apeeial appeal can 
only be recovered if the High Court’s order of reina- d 
provides that they are tuabidu thu decision on appeal 
belav, DlUAJlllOU CllATXEJUBE c. llAit ItooXiBO 
tiU.SilOPADllVA . . . *. 13'W.H.,39 


123. Stay of execution- ^ppti* 

cation for stay of execution — Braclice. — Where tbo 
defeiidauta in an original suit applied to the Appellate 
Court for stay of execution of the decree pending the 
appeal, — Held (llAKEilJEE, J., dissenting) that the 
applirant who asked for tbo indulgcuco must pay the 
costs of the opplicatioii. Cntrar Lai c. AMAOTBAit 
[I. Ii, H., 25 Calc., 893 


124. 1 Suit or appeal only partly 

decreed — Discretion of Court in awarditty . — It 
is not correct in law cr justice to say that costs must 
be invariably awarded in propnrtioa to the amount 
decreed and dismissed. The Court can exercise the 
largest discretion in the matter ; but this discretion 
is to be exercised with special reference to all the cir-. 
cumstances of the case, including the conduct of the 
parties. Sheo Dvai Tewabeb c. Jnioo.VATa Tewa- 
BEz. SuEo Pi'Ai, Tewabeb c. Bisbonath Tewa- 
beb. SffiB Dvae Tbwabee r. BisnosATa Tbwaeee. 
JujJoo.vAia Tewabeb v. Bimos^xu Tewabeb 


[9 W. B.. ei 


126. ^Failure as to 

nortion'of special appeal . — ^Where a special appel- 
lant to tho High Court failed as to a portion of his 
appeal, tho costs of that Court wero decreed against 
him, Hekba Eau Bhcitachabjee v. AsHBcr Axi 

£8 W. B„ 103 


121 , — jRiyht of plain. 

tif recovering less than R2,000 in Sigh Court — 
Presidency Small Cause Court Act (XV of 1882), 
3. 22 — Presidency Towns Small Cause Court Act 
Amendment Act (I of 1805J— General Clauses 
Consolidation Act (I of 1868), s. 6 .-, — ^luthis suit the 
plaintiffs recovered a total sum of ni,907 from the 
defendant for breach of contract. The suit was 
brought in 1894. It was contended for the defendant 
that 8. 22 of the Presidency Small Cause Court Act 
(XV of 1882), which was in force at the date of the 
institution of tho suit, applied to the case, and that 
under that section the plaintiffs, although successful, 
were not entitled to their costa. Seld that the plaintiffs 


120. . ^ _________ Proportionate 

costs on partial decree . — In cases of partial decree, 
costs should bo awarded to both parties in proportion 
to the amount decreed and dismissed. Hinbooba r. 
Heebabau illissEB . . .1 Hay, 277 

127. Cosis to defen. 

danis on sum in excess of tehai plaintiff" is entitled to, 
— When a plaintiff has asked for a sum which is in 
excess of what the Court holds him entitled to, and to 
which a lower rate of pleaderis-fee or of stamp duty 
applies than to the rest of the claim, the defendant 
who succeeds in that part of the case is entitled to 
recover the coats applicable to that particular part of 



( IS37 ) 


UIQEST OP CASR$, 


( 1833 ) 


C09IS— ron/iniii'J. 

1. SPECIAL CASES-fcitliWi. 

Ui« lubjcct'UutCir (BiTLsr, Tit cliascntt og) . Bawa* 
EOortBEBT Lebix r. UoaEBS . . 7 W. IL. 137 

UpLcJdcjirctkw . . . 8W. ji^65 


tbrkiUUvu 8u us w.. 1-^ . ’ I .. 

cxble to tbxt upon vLich lie lie* tncceedcJ. 

Txbxcoxso AfoaczuEB r. Jxcoosrira AIooceiusb 

^arsh., 79 : 1 Hay. 141 

JXI>OOKiTa 2foOEElUI r. TXBlCUiKD UOOCBKJI 

[1 iQdL Jur^ O. a» 103 

lOti. - ■ On/er deereetn^ 

cut* (» propor<>fiH.— An order decreeing to pUintifl 
hi* mile In proportion mnit be txleen to mexa *• if 


4 W. a. 2£)8., 9 
U»4Me«tttfut 


atiescux . 

130. 

pJatBlifci to tchol* $, plelntiff if 

entitled (o Mme pert o( Ui cUio. be ought not to be 
«l«prtc^ ol the benefit of the decree by ench en order 
as to coiU Si woold meke bio liable to the defendant 
for toon than be would himself reoorcr. Bam 
C acrMiBSCBOWsaBrr.AUstotT lOW.lL, 400 

131. only 

parity i»«ee^/W— Preerers fy <f</ca<f<iair i» see.— 
AUbougb the pUiuUA wsiuneble to wtUfy the Judge 
bcIow es to Mcb item of property for wtueb cb« saed 
and <kd not obtra a decree for the f ullamoont cbiined. 
yet ybe wu held entitled to rrcorer Uw wbde of 
t^ costs incurred by her in a suit into which she had 
been forced by the def endsnts for the recovery of her 
property. Sbib Fessdai) CuucKEBscTTrr.Qmraa 
Moves DasBB * - 16 W. B., 391 


i 


at the rate of 2 per cent, on the amount disa!]oivc<L 
on the ground tw such was in accordance with the 
practics not only of the Court of tbe Mnnuf, but of 
the First Su^rdioato Judge cf the district. Hold 
that the methr^d adopted waa erroneous, and that the 
proper mode of giving (ifect to such a decree was to 
calculate tbe amount of the costs of the suit as lai^ 
and then dirlde the entire sum pnipertteoately 
between the parties acending as they Late rrspectiidy 
suecerdedor faded. Bamaioonitry Utlta t. Boport, 
? W B.t 127, followed. Lbckib r. Jor Oosumo 
Maia Boy . . . . 7 C. L. B., U4 


C 0 8TS — M utinuid, 

1. SPECIAL CASKS— continued. 

1 .r 


toe gcuitai rtue Uisb tus . . 

tbooisti. BiSBi PtsssiQ SxvaB c. Bxu Pxs* 
Mssnaa SneoB 

[Z.ZuS..0Cftl&. 7e7:13C.L.S.. 23 

IS^ .... - I , , - — Smt/or daautgt! 

—Deem /or amhimI damayrt— Cotie ta defendant 
«*tfi/rrrt»es.~Wbersa nit for damaces was par* 
tiaUy deerred on a finding of noxoinal daauges, and 
costs cm the amount undecreed wen awarded ta the 
defendant with Interest, that there was so 
good reaaoQ for such a course, and no ground of {us* 
Uca for saddling the plaintiff with defendant’e ocstil 
iiostso’cs e.Svitoosvs . S4W. 2L,09 


isigu vvuxi upuu a u«u.bM v« — . i.. ^ . , 

if aoi provided for by the decree. LEnajmas 

SiBOU o. CotTET or WauB . 14 W. B., 387 


sga.tiM .A ■ ... . , ' 

porthm of his claim which was disallowed. Hascr. 
PXB ElaBOBB SlKQII C. APMINJBiaATOB CS.v«J^ 
orBEKoaL . I. L.E..13 Cala.S5r 

' '■ 

fi«a ordamaget — Decree re/at^’J 
yiviay damage * — “ Sulttanl'** 



( 1839 ) 


DIGEST OF CASES. 


( 18-10 ) 


"COSTS— 

1. SPECIAD .CASES — conihiued^ 

for au injunction or damages for obstruction- by the 
defendant of the plaintiff’s light and air, the defen- 
dant paid B200 into Court. The first Court granted 
an injunction, but on appeal the decree was varied, 
and au injunction refused, but H500 damages given 
to the plaintiff. On the question of costs, it was 
argued for the defendant (appellant) that he should 
be given his costs of appeal, as he had succeeded 
in setting aside the injunction granted by the lower 
Court, and should also get Ins costs of hearing in 
the lower Court, as the whole contest there had 
been as to the right to an injunction, which .in 
appeal had been refused. ' The defendant had paid 
B200 into Court when he. filed his written state- 
ment, and would have paid more if he could have 
obtained any indication from the plaintiff of the 
amount that would satisfy him. Nothing, however, 
would satisfy the plaintiff but an injunction, and he 
had failed to get it. Seld that the plaintiff should 
have- his costa of hearing in the lower Court, and that 
each party should pay his costa of the appeal and of 
the proceedings on the rule for an injunction before 
the trial, the ordinary rule should be observed, and 
the costs should follow the event. The event in ; 
this case was that the plaintiff had proved his case j 
against the defendant, although he had not got the 
precise form of relief which he wanted. If a party 
substantially succeeds, he is entitled to his costs. 
GhANASHAM NII/KAOT Nadkabni v, Mouoba Ram- 
oHANDBi Pai . . I. L. B., 18 Bom., 474 

138. Summary suit for posses- 

sion — Cases wider s. 15, Lmitaiion Act,. XIV of 
1859 — Act XX of 1865 — Pleaded s fees , — In cases 
under s. 15, Act XIV of 1859, it was in the chscretion 
of the Court to give costs, either as provided in s. 1 of 
the rules passed by the High Court under Act XX of 
1865 of (if the proceedings be a miscellaneous case) 
according to s. 8 of those rules. RadhA Keisio 
ChasI/Anijtis c. Kauee Psossono Box 

[16’W,B„ 268 


COSTS — continued. 

•1. SPECIAL GASES — continued, 
nisi was obtained by them against JC S and another, 
on the ground that ho was the real plaintiff and 
S JS I) only a nominal one. It appeared that S B D 
had no means of her ow, but lived in the house of 
J C S, who could e.\plain nothing of her circum- 
stances, or why she was residing in Ms house ; but he 
stated^ that she had purchased the former plaintiff’s 
right in the suit against a decree, she having been 
previously uninterested in the matter, and the only 
reason suggested for her doing so- was that a small 
portion of the premises in question would serve for 
carrying out a religious purpose said to bo entertained 
by her. The Court found that S B D was only a 
I sham plaintiff, and that J C S was the real one, and 
the rule was made absolute. ATcld - that the words 
“another party”, in s. 187 of Act VHI of 1859 
should be read as if identical with “another party to 
the suit.” Meld, also, that the Court cannot, by its 
judgment in any given suit, deal directly with persons 
not before it in that suit; that the Court has the 
same power of directing that the costs of any party 
to a suit for tho recovery of land shall be paid by a 
person who is not on the record, as the late Supreme 
Court had, and os the Courts at Westminster still 
possess and e.verciso ; that tho recovery of costs from 
the real plaintiff iu a suit in which the plaintiff on the 
record is only a sham one is not a step iu tho pro- 
ceedings in any particular suit, nor can it bo made 
the subject of a separate plaint, but is of tho naturo 
of a substantive proceeding in personam, and is 
within the equitable jurisdiction of tho Court ; that 
if the' plaintiff on the record in a suit bo only a sham 
one, the defendant may proceed against thp real 
plaintiff for costs ; that' the real plaintiff in a suit iu 
which the one on the record is a 'sham plaintiff is 
liable for' the costs. Baiia Suepbex Dossee* v. 
AEmmoxou. Dosa ■ . Bourke, O.-C., .44 

Affirmed on appeal .. BoUvke, A. O,' C. 03 

S. C. Joiet'ee CnuNPEB Ssih v, Anundo LAtn 
Das . ' . . • • 14 "W. E., O. O., 1 


. 139, 


Tender — Amount stipulated 


for in contract not tendered — Right of plaintiff to 
come to Court for determination of amount oj com- 
pensation . — In a suit on a bond which stipulated for 
interest at 6 per cent, and 24 per cent, interest front 
date of loan in case the terms- of the bond were not 
complied with, the defendant tendered what he con- 
sidered sufficient compensation to the plaintiff before 
suit, and claimed exemption from payment of interest 
, and costs. Beld that, as the defendant bad not 
tendered the amo\int stipulated for in the bond, the 
plaintiff was justified in coming to the Court to obtain 
a decision as to the rate of compensation which should 
he paid and was entitled to his costs. Veegides- 
tXAEA PnWEB V. CHATIT ACHEN 

[L li. B,, 3 Mad., 224 


140 . Third persons, Payment 

of costs by — Cinil Procedure Code, 1859, s, 187 
— Power of Court to order costs to he paid bg per- 
son not a party to the suit — Sham plaintff, — A 
L and others having got a decree in a suit in 
winch S B B, a. imrduh-uashin, was plaintiff, a rule 


141, — Person setting 

Court in motion for improper purpose— Champerty 
and maintenance. —Where tho Court finds any person, 
though not a party to the suit, guilty of champerty 
or maintenance, and setting in motion the process of 
the Court for improper purposes, such person will bo 
made to pay the costs of such proceeding. J va- 
OESBUB CoowAB r. Pbossoeo Coomab Gbose 

[1 Ind. Jur., ISr. S., 282 

142, — — Qrderforpag- 

ment of costs by person not party to the suit, and 
after dismissal of suit— Power of Mofussil Courts. 

^Xhe plaintiffs brought a anit for the recovery of 

certain property, and R and B, being desirous t f eu- 
tcriug into a trans.action for tho purpose of assisting 
tho piaintiffs to recover it, agreed that they should 
receive ouc-half tho property that might bo recovered 
iu consideration of their assistance in recovering it ; 
they thereupon purchased from the plaintiffs fur a 
nominal sum one-half their interest in the property, 
but instead of taking a couveyauco iu their own 
names and joining as plaintiffs iu tho suit, they took 


DIQEST OF CASES. 


( 1842 ' ) 


C08T&— roBt«n««<f, 

' 1. SPECIAL CASES— 

a coaveyance ia the mime of one S, an indigent tnem. 
tier of their family and dependent on them f<»«npjM)rt, 
and cBuseii the suit to be brought in the name of S 


not parties to the sait> such at i* possessed by the 
cnginal side of the High Court. EatunoEr l6>oii* 
Doa 0, AjooDTamu Ecus 

[U B. IfcH., Ap., 37: 20-wr. E, 123 


COSTS— coB^'nued. 

1. SPECIAL CASES— foutfnitsd, 
contention that an independent action will under 
•och cifcumstanccs lie. Kam Coomae Coonboo'c. 
CHITSBBBSASTO hl0OE£St£B 
^ tJ-la K., 2 Calo., 233: L. E, 4 L A., 23 

iypertoni made parties iin<Ao«t tJeir consent^p^* 

sons who wjtJwat their consent are made partifs to 

' , - ; r • ® ' ' I -“hfr 

’ ‘ ‘ • • ' ' I " 1 ccet. 

•4 •• ■.V..I OOuJCHL 

£22-W.E, 36 

.. ^ ■Trayfer of case from un- 

defended to defended board—Procf.or,— He 
cosU of a transfer of a case from the undefended to 
the defended board must be borne by tbe p^y mal- 
tag the Miplication. Bimoo llAiiaDB «ittbb r 
Woousa Cbdbtpbb Pavl . , 2 Hyde 83 

BnorniTB CHtranBa Doss r. CHtriror Caray 
Miww Bourke, 238 


— .Siaot 

aonf.-'-The Court will not order a person n<4 on the : 


matter of the suit s and when the plaintiff knew 
before the trial the circumstances under which he 
afterwards sought to make such third person re* 
sponsible for the ccits, and might hare added as 
a defendant on tbe record. FbakeuiUBI Dasi r. 
Abinash Chahbba Uooxemeb 8 B. Ij. B., ^0 
, ' i^ee ChukhXb Kabs Uookzbjbb v. Ba]i> 
COOUAB EooBnoo 

[13 B. Ii. E., 630 ; 23 W. E., 138 


ceste. SooxASAt V LizsnuiBAl . 12 ’R^t" q 

lAQ.- Tnistcea— dsyflfa'e »,/ 

eesfs.— Trusteei will be allowed a separate let of 
costs on appeal Pbtbbb r. hlAXPi 

[13 B. L. E., 383 : 23 W. E., 175 

. : ; — ; — r~ — Tnutt* dtiav- 

S»y <a esnysiny (As leyal Cs/ote— Cests— Cert«i» 
qut tm$li Conrej/aneg ly, and sut< Ay y«reAorer to 

cemyef imtlee to join t » (He eenteyance. A trustee 

who acts unreasonably in delaying to ]cia In a con* 
Teyance, though guilty of no actual miscocdait, 
further than that shown by an Unwarrantable delsv 


terest in tbe suit, made a coplaintiff on the record. 


tion of the Courts They give no support to the j 


I [LL.U.,11 Calc., 628 

, 151. Valuation of suit— 2)»si?r«- 

I tiea veto costs.— A Judge u not bound to give costs 
a^a ceitain salnation. Eqqsa Bubbu r. 1 Iowi.a 

Ihnaa 14 W. E., 266 

163. ' Stamp duty— . 

■ • • ■ ' I 'S only 

•• •' p duty 

• • • laintiff, 

• ■ ■ ■ ' to pey 

• • ' ■ ■ . lOnUTA 

- — - . I ** — . -At,.-, ^v.,6 
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CtOS^'H 

15 aJ. ■' ■• • '- - j/.- CVsrr^ 

t-i'f //if, #\n 

4 j‘J»lUr.i sm !l/Jil t.i '.<•;<■>} fi^;}, 5 Sy J:| J.-Jj.;,,^ 

, av.;-r.ii «i'.3 Ui.} >a5';»,U n «f {.UhtUt a., 
5.f S'j is,.' (.■.'.isl, {ti4i aali 

H ;i l,a>t i-'Sviiiij.' 


« l(fa ar'i-r-ii wl‘ *5 

aaiK*. 

n!i,! {'v Apjafl 
J.jia' t !¥ 4> Sis > ;j 5-i J-t-j's*? Sifs'vt JiisJsSS^'J iia 

is:..; «■■ ,ii • '.n J «ii ;i !i* '»tsAt il usi.liinuj llie f'ff' 


COU'l'S — f'iuUtiH'.i!. 

3. CsV.SKS — caiiclu>ic'l, 

3 JUai.’a ])i:iii;it I’lJUSffAD r, iJcjiDKO 

. 6ir.w.,iia 


Uisui withe, at*. 


,.S: 


COSTS OUT OT KSTATK. 


|**T a aSsrat V- u, t (is » si ia L- t liJ t-f sSst's CVsiut 

V_*5'4 I's A it‘ ui s'ssfviiir:,| h;* 

si‘ sst' ? *■* i,.*a Jsi »'i caA».k- e J it ',*sKi V I f it c \U 

f- ,'si»>;5 s>issr Itiuss. 

ir>4 

?>H-» >J?< f /* f ,ia.f 

firm! is»..aa'}'-</Mwj( ;-u to (rst.}er.~ 


ICO. 

I /rUn-l ■ 

I /uf_ eK.i(i 

tjlut!i)r fi/ tffxl j’rtcipl 


UO \V. It, 20 U 

V«(ula.- atjii i>urch;wvr 


X t.t !,rsv;» oS » esutriw:-. 

;»-■ !i> jiXi.l f.if nfiind r.f 

y i*^ "hs^ J'SaiisSi^f iijf ijit* ttssfrtia 

iltis jiaaiiaStlT 1,.1't ai'.iftf 4 iSsVfs'c fsT ItW? 


•<s 




,-Ss •.?„ 


•‘’•jsi /vi" 

K 4 ^ is /" 

Jts A »"il 

!.» ifil iu. 

{!;*» cin.s-j'. 
iLa’sl irj 41 !u 

mjlif 1'. ;.i r,^/, -‘HtlS !^44;s i.% iho i!s-/rfiiiuii hj.J j;.,* 
|s»isl l;w {'Vnw'ii w cjfV i.*s!.> fitirj, ;„.r f-'r;H*!ly 
i!« U!ii*i !-4)r ii.r; vt U;-? uni*. 

I’if.Xsas SetdiA-ajj r. CA-i.^taAt 

[I. L. K., U Uom., a7a 
103 .*—— — — “ Voxatlou* litlK/itlon—sV* 
tsn/tl (■> y-i^ — Tlw G.art nit' 

jaifiVi jfi ;4 sh« jitiurU rut* tl'Ai A4iu<<4.iful }>4»<y 
in Vj hU ?s tli< lu a rio! wherv the aj>r,elUnt 

ta,*! iii-inifsiiSy as'i's'J vriAtl.mly {.is-anJa On; re 
»K*h ai a j r t.-4t »,rii!j*i frivil.u* litL-a* 


‘'f'iticitar’x Isftt 


Adialniatratiott sult-.Vej;/ 

bauc.-fuorj of next frioul 

Aif<Ji>tton o/tnit hi/ yl.nnliJf—CoiU of 
here tnil uaitecettary — • 


_ » on ti{,i(e rexoerred or pretereei hu 

i^A^Vrnertiitton of (ttaUfrom future riik-Jp- 


ti n, Lfshrel !he ajsjKU,iai to the ri^ik.fiJtnt'i 

UVA.Nsa Ua« 1-. 1'At.as Uam . 3 K. W., 73 


150 , Will — Coitt of oppoiiu;/ trill 

ly Xeiri 0/ dtetmeJ, — TKi* htir* cf a diri'AAo.ljxrtsia 
h'»iie a rijtlit io iijjJat uj>.n aa asl»'«r»e wilt liew,: 


jirsiVnl iu 4 J(W3 fisTra by t’leattiftisi,; wi{»nr*Mi. amt 
U’ 1 iti aAtUltfO with I 


the -vtvs-Cie party-'# c.at# 
■vihsJi <<c-uV us'O hy *!teh ujjpaiU.ii a# tbi-y oerrn ca* 
Si'.Uil tiiTif. ilAiCsuiaea Doisks c. llvuue 
I'SiiaiiiU ilCatiVt. . . . IJ-IW. B., 23 


107 , WithUruwnl of out t — Omii- 

lion lo oiloiu le-tee to triay another— Ciril Vro<e~ 
dorr Code, and fr 7 .~~'n>i! Coaet la.« iw 

p swi.,-, UUili f th(j Ciril IV»:4‘luro C<xlc, fr a'.vartl cojU 
t.i tiis.' tl'.fiasUiit whfM tbu plaintiff witlnlraivK. nut 


liAvlna atkul Uavu to <l'» »». with liwrty to hriUi,' 
auiillicr suit lor th<! »xuw matter. UUA43 r, XntBVKU- 
OAoa PUsUit • • • • ^ Had,, 2-17 


158. 


Order for cotlr 


uiiide {a abifnee of, uad trilAout notice lo, plaiidi/f, 
~Tbt> plaintiff# on tba day flxed fur hearing asked tor 
perajissioa to vrithdraw a suit, which was granted ex- 
Ptirle. Ucforc tho order wa# dmiva wp. the defen- 
dant#' plvadm, hearing that tho suit tnul been with- 
strawii, applis'st for tlieir cost*. 1710 ajipluevtwtt wa# al- 
to wc<! and tlio (ireler w.-w prepared, cesU being awarded 
ts) tho dufeudanta. Jletd tluit, a# tho deft-nduits 
hail been mimuioiied, tho lower Court should neither 
havo passed an order allowing tho suit to ho withdrami 
without notice to tho dufeudalits, nor should it, without 
uotico to the plaintiffs, havo passed an order cliarging 


pouitwaijf reec>rer ~fiuitae executrix — del Hof 
life }, t. j'5,.~Th>.> plaintiff, wh'i was a minor, sued by 
uerucet, frictnl (her hiidjousl} for this lulniinistration 
id luf father, I’ltnholain Itamjt, The ilcftndauis in 
tho salt were tho plaintiff'* m'ltheT, Xanbai, who was 
tho wiiijw and wrculriXo/PurshotMi IJamji, and one 
IlurJ'.'rji, whi lead been appointed by Xanbai hi act for 
her during her abeeaco oa pilgrimage. The plaint al- 
leged that X'aulai was I'luainj and uiuit to manage tho 
rata'e, and tlut liurj'jrji wa* misauuaglng a’ud wast- 
h'i{ it. ,V fiveiver was appointed sh'irtly alter tha 
illmg of Uio suit, -tt tho iicariug the suit was di«- 
wuaedas aga»ii*t Uurjorji, and tho Court ordered that 
hi# co»!# #hoaJd bi> jiaid by Uic plaintiff’s next friend, 
ix-ingof opioLiu tliatlw was tho real actor in thasuit, 
and {.hat it Would bo unfair to make the plaintiff's 
estate' bear tho cijU of proceedings in which she bad no 
real vi ice. Tho Court wa# further of opiniou that at 
the time tho »uit was llled X'aubai was not of unsound 
mind, but tlut tho had subsetjucntly become insane. 
The usual ace-ounU were orders to be taken as against 
Xauloi. The result of taking these accounts was that 
her ailmiuistraliou of the csiato os executrix was 
found to be unimiieachable, and in December 1SS3 the 
Court made an order directing tlut the next friend 
»!icutd i»ay the cesU of the infant plaintiff. Tho next 
friend hccamo insolvent, and his solicitors (the rc- 
spondtnts) obtained an order from tho Judge in 
clumbers tlut tho receiver should pay tlipir ccsta out 
I'd the estate in his hands. '1 ho plaintiff appealed. 
Tho respondents conte'udcd that the plaintiff had 
adopted the suit, and that they had a lien for their 
CiJSU— at an V rate so far as they were incurred for tho 
recovery an J preseriution of the estate. JTe/d that 
the respondent* were not entitled to bo paid out of tho 
utalo, Tho plaintiff had done no overt act signify- 
ing her adoption of tho suit, and tho fact that she re- 
iiwiacd passive was consistait with her disapproval of 
it, as the dccrco did not immediately affect her, or 
nxiuiro her to take action until tho death of her 
mother Kaubai. ITeld, also, that tho property in the 
hands of tho receiver could not bo held to have been 
recovered by means of tho suit, nsit appeared that the 
investments wero of a perfectly legitimato nature; 
that there was no cause for alarm with respect to the 
safety of tho property, and that the suit, so far as it. 
was based on alleged danger to tho estate, was quite 
uncallod for. It was argued for the respondents that 
tho appointment of a receiver preserved the estmo • 
from future risk arising from tho fact that the 
executrix Xanbai was of unsound mind. ITeld that 
the mere fact that tho appointment of a receiver 
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DIGEST OF CASES. 


( 1846 ) 


COSTS— 

2. COSTS OUT OP ESTATE— 
woold pnaerre the eetate from a posaible darker ia 
the future could sot bring the caeo vritlun Ute 
or^oar; rule u to eolicitoPe lieu. Dstza&u r. 
jBrrEBsos, BBauaurSAE. akd Difsiu. 

ll. L. XL, 10 Bom.. 243 

160. — Administrator. Qeneral’a 

Act n of 1874, B. 18 and s. 8S— Con^te/i«y 

clattni to proptrtj/ -in pottetiton of Adott^itfrator 
General under order ofCouri — Co»f$ of Adninit' 


COSTS— eoff/iflued, 

% COSTS OUT OP ESTATE-roa/ieserf. 
ht* ordered oat of ike eitate ke repretente — Senefi’ 


eoaU vere ordered b; the »&ld decree to bo pud out 
of tlie partnership assets, and in case such assets 
should be iusui&cjeut, it nas ordered that the plaintiff 
da iccMCX lus teste {Tom the estate of JI, There 
wero no assets of the paitnerihip. The plslntiff now 
took out a lummoni calling on ff as son and l<val re« 


fcodaut No. 3) presented a pebtlou to the High Court 
olleglog that all the property In the s^d box wloo^ 
to her ^ceased mother H, and uas in danger ofbel^ 
misappropriated by the plaintiff. Upon these allega* 
tiona the Court, ou the l6th January 1886. made an 


of the ornemeuts iu the box h^ belonged to the 
estate of 8, sued to reoorei the remainder of tbeoma* 
ments therein, which she alleged belonged to herself, 
uud which she specified in a separate list. Defendant 
TSo. 3 denied her claim and contended that all the 


her property should be deiiTRcd orer to her by the 


out of the estate of 8, and if and to to far as that 
estate proved insuffirient, he waa entitled to recover 
them out of the property which was the snWeet- 
matter of the suit. Meld, also, that the costs td tbo 
Administrator General locluded the expenses incnired 
by him m taking care of the property entrusted to 
him by the order of the Court ; such expenses to he 
apportioned according to the amounts respectively 
belonging to the estate of S and to the plaintiff, and to 
be paid accordingly out of the said estate and o«4 
of the property ox the plaintiff, Auiu Jjji v. 
BiTEiT>CauFio . , X. 1*. B., 10 Bom., 960 

IQL— ■ Xarioerekipeatt 
Deceared partner — CoeU of kit legal reprettnitp 


hound by it. Mtld that the summons mnst be dis> 
missed. The decree, so far as it pnrpcrtedto affect the 
estate of M, was not a valid demee, inNsmneh as the 
petaou or persona benificially interested in that estate 
were not then before the Court Lopsof r. Suatso 

Bowri . . LIfcB..18Boti].,616 

lea. TJnsuecBBnful lult while to 

poesesBion pendiog appeal— Asrrrral of decree 


of suit. A meanahile, having appe^ed to the Privy 
Cttunril, obtained a d\cv«t n.rtcnfig hrr to possnskm 
of the rstats. Meld that ^ could not rrcoier the 
costs hewas charged uith ffom the estate. Huso 
Mobbk aha* Huso Monsi Dxsia r. Rau Kisnoftc 
AoaasJBX . . . . 6 W. B., Mi*., 124 

3^ , 'Will, Construettottof.— 

ealtv of ronitrueiion routed by teslafer— In a suit 
for the conatroction of a will, - jCTsId that the diiScuUy 
of oonstrurtion having been caused by tbo testator 
himself, snd in regard to the circumstances and position 
of the parties, costs should come out of the estate. 
ISSJiB Huswab t. Jaifal Kut^AE 

[L U B., 16 Cflla, 725 
L. B, 16 L A., 127 

204.. Skit for ctmtime- 

(torn of ictH— CoBetnieftoa too eitnple to repairs 
oiristoncs of Covet.— In a suit for the conitruetun of 
a viU, where the uioitraction was not sa difiicult as (0 
have requin d the assistance of the Court, it was A tld 
to be n<A a case where the estate sbo^d bear the 
costs The suit was therefore dismissed with costs. 
Nabatafi Dasi t. Asxiihistbatob Qifbbai. or 
Bzfoab . . X.IsB.aiCa:&.083 

166 . ■■ ■ Salteqatnl tscr<«- 


trixiierwlf. tbeMfCotomofbclhinlDwcrecntlllod to 
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DIGEST OP CASES. 


( IS-ta ) 


COSTS — couiiii Ill'll. 

•J. COSTS OUT OP KSTATK-concluileJ. 
their eo.it.'., to bo paiil out u£ tbo estate, but that, m so 
f.ar aa the coats woulil not ho covereJ by tiiu estate, 
each I'.irty niu.it bear hia own cr-sts. I.v thk goods 
o? l.\ua.ixo.si . I. L. R., 26 Calo., 663 

3. I.NTEttKST ON COSTS. 

100. Diacrottoa of Coui't— JJxe- 

cu/loo !>/ ilo'ne.—Tho Court, in cxicutiii),' n ilccrco, 
11.11 1 ) 1 ) j) .wex to nll'jiv luter.uts ou coats wlicu nut 
nieutiiuieU )u tlic .Icvreo. *iho prtiper courao fur ob- 
(aii)iii;^ such iutcreat is to apuly to tlio Court which 
the ilccriH) to amend it. ULV(,•TG^•^•^s3e r 
AI 0 U.VS D.\t SUKUL . . 0 B. li, n., Ap..‘ 33 

107 . Coata of tranalatioa and 

printl[l^'”i^xec£i/ii,i) ay ilccfts oy IVfrv Oouit* 
ei7.-.\V!ii» on npp.'at to the Privy Council it was 
or.hre.l that the dccro of tlic Higli Court be reversed 
with iti7C-13-3 c iti, and that the dccreo of the 
ZilU Court bi) nilirmcd witli ccati in the Courts 
below, in cxecutioiv of tbo decree it was lield tint the 
dieree-Ui'ldir w.-va entitled to thecoat,i of trau!d,atioii 
and printing incumd liy him for traiismissi.m of 
the reeord to the Privy Council, and tiiat he was enti- 
tled to intcrol uihiu these costs, but not to interest 
upon the said il27ti-Vl-'2. ALid.vx Tuakgii v. Lopez 

[0 B. L. H., Ap,,22 
S. C. AICDDtrs TuAKooa r. Alonnisox 

[18 W. K., 253 

1(38. Eofund of coats paid 

undor dccreo aubacquently rovorsed— Jfo/iey 
jjiiid uulof yooii decree.— Costs paid in compliance 
with a decree subsequently reversed may be ordered 
to be refunded by the Court which made the original 
decree, A party to a suit, whose ease has been dis- 
missed hi both the lower Courts with c. sU, is entitled, 
when the decrees of the Iswcr Courts are reversed by 
the Privy Council and the case reiuaniicd fer re-trial, 
to apply fur a refund of the costs alre.ady paid under 
the decre.’s of the lower Courts, but not fur interest 
on such costs. Such an .application need not be made 
to thu Privy Council, but may bo iii.adc to the Court 
in which the suit was instituteiL Dobad ..Ixlv Kilck 
f. .lUlCOOL AZBEZ 

[L I). K., 4 Calc., 229 : 3 C. L. K., 358 

109. — tVhere a decree 

under which costs were rcc'ivercd is reversed, no ex- 
press order is needed for refund of the costs ; the 
party who recovered having no right to retain the 
same. Interest is awardablo on costs to be so re- 
funded, Kedah Nath Pakbasbe v. Dova Moyeb 
Dbbia 20W. E.,49 


170. 


.i. SCALE OP COSTS. 

Costa on Ligliest scale. — 


In the" Court below a dccreo was passed in favour of 
the plaintiH with costs on scale No. 3. _ On appeal 
tbo decree as to costs was altered, it being ordered 
that) each party should pay his own costs to he taxed 
on scale No. 2. Bcldeo Nabatajj- v. Scbymgeoto 

[6 B. I). B., 681 

See also MniEB v. Godbipobe CojtPANE 

[8B, L. B., 285 


COSTS — continued. 

5. TxVXATION OP COSTS. 

171. — — Appoaranoa before taxing 

omcov—A[loraei/~Appearaitce yor seteral par- 
tiet—Sammons lo allend taxation— Practice.— Ann 
work which an attoniey does jointly for several 
parlies together ho can only make one charge for, 
and where he appears for any number of parties 
before tbo taxing rtficer at the taxation of the coats 
of a suit, he must be taken to represent them jointly. 
The taxing .■■fficer should not issue separate 
snmmnnses to different parties who appear by one 
attorney. Kenke r, Aditikhtbatob Gesebai op 
. . . 7 B. L. E., Ap., 60 

172. Accouatants employed not 

undop order of Court— ^e/uf and necessary 
expense. — In a suit to set aside 3 settlement, two ac- 
countants were employed at the plaintiff’s instance, 
and not by order of Court, to examine the settler's 
books and give evidence,— j2eW that the investiga- 
tion being most useful to the Court, and adapted to 
the ends of justice, the taxing master wiis right 'in 
allowing their expenses. 3UcNaie v. Hogo 

[2 Hyde, 88 

173, Coats of Government Soli- 

citor where suit against Government baa 
been dismissed with costs— Porcer 0/ Taxiny 
Officer. — The Government S'jlicitor, who receives a 
monthly salary as such, receives no further payment 
from Government in respect of any costs of litigation 
to which Government is a party, except “ out fees ” or 
actual payments made by him on behalf of Govern- 
ment, and pays no fees when ho instmets ' the 
Advocate-General; but under his arrangement with 
Government, ho is entitled to retain the costs 
decreed to Government, if recovered, and he then 
pays to the Advocate-General the fees of counsel 
.allowed by the taxing cfficer. Held that, when a 
suit against Govemmeat is dismissed with caste, 
costs siwuld bo taxed in the usual way, and the 
tiixiug otiicer cannot enquire into the arrangement 
as to remunemtion of its law < Ificers by Government. 
AzniULhJi Saiieb v. Secbetabe op State poe 
lADiA . . . . L 1). B,, 15 Mad., 405 

174. Suit against Secretary of 

State — Dismissal oysuit with costs — Remuneration 


oy law officers— Ayreement between Government 
and Government Solicitor — Ayreement^ not illeyal 
nor conirari/ to public policy. — Assuming that the 
arrangement between the Government and its soli- 
citor is that the latter should receive a salary, and in 
addition the costs awarded to Government, this 
arrangement cannot affect a third party condemned 
in costs, and the taxing cfficer has no right to take 
such an arrangement into consideration ; neither 
is it illegal or contrary to public . policy. ifDHAV- 
3 IED Aim OoiiAH Sahib c. Seceetaet ot Jctxpe 
roB India . . • L L. E., 17 Mad., 162 

Affirming on appeal decision m AziilHiBA 

Saheb 0. Seceetaby op State poe _ 

p. la E., 15 Mad., 405 

175, Attorney • and client-r- 

Trasfees— Dills oy costs paid by majority of 
■trustees— Itiyhf of disseniiny trustee to have bills 
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DIGEST OF.C^SES 


( 2850 )- 


COSTS — cimeltiJed, 

5. TAXATION OF COSTS-war/arffA 


tll.D I . • . 

»llOU 

they suuuiu uo ^ . 

W'ever, tlie other trustee* pud the hille withoot 
taxation He thereupon took out a Bummena 
caUiDg upon hia cc-truiteee and the attorney to 
show cause why the hilla should not be taxed, and 
why they should not refund any sun which had 
been overpaid^ Seld that the dissenting tmstc« 
was entitled to have the hills taxed, althiugb they 
bad hceu paid, and that the High Court tu^ )uru* 
diction to order taxation to he made. Juibhot 
MUKCHKBJI IIJISHOT «. BtbXUJI JlJtfiBOT 

[I. L. a., la Bom., laa 

1 ' . 


tog tae aeieuwtbu iCuiu ku, ^ ' • 

'fr|V w>n>*n,< mrenve s,nd for adminUtratwBof thopTc* 


1 ' TT.iv el,, I nhera sue 


chsige out oc cne enue iuima. 

or DoiLUT 0 . Abpcl Kamra 

[ZL.SI, 20 Scm., 301 

177. Costa of two Counael— !>•»- 

erehoH of officer— IttoUtncy prore«di»ji 

~Allegat\on* of improper conduct — PwreSarcr— 
Proetioe.— A rule was obtuned in cettua msolTescy 
proceedings agunit the purchaser of property of the 
insolrent to show cause why such purchase should 
not be set aside, and alleging improper conduct on 
the part of the purchaser, who, was represented 
by two couDsel at the bearing of the rule. On 
taxation of costa of the purchaser, the other par- 
ties objected to the costs of two counsel on behalf 
of the purchaser being allowed. JTtld that, basing 
regard to the allegations made, taxing officer 
exercised a right discretion in allowing the cotis of 
two counsel. l5 ths iuitbb or Bbe» Kcxsisa 
Dtm . , LL. B., 24 Cale.| 801 


COTTON FRAUDS ACT (BOMBAY ACT 
IX OF 18dS). 

See Apfbxl ih CeijiiJ'xi. Ciseb— Acts 
— B oiisAr Corroa Fesfm Act 

[3 Bom.. Cr., 13 

See hfaai&iBi.T£, JcBisnicriox or, 

[3 Bom., Cr., 12 


auacnes to sucu puM.,*...- .... ... . ■ 

cifeFcd for sale or ecmpression. Eeo. r, UiVUAXT 
Oarva . . . . 1. 1< R., 1 Bom., 228 

2. ■ 2Swng coMon.— Ginning 

together two rarieties of cotton which hod been 
nixed before constitutes " mixing within the mean- 
ing of s. 2 of Bombay Act IX of 1853 Beo. e. 
CaocTHuxL Lxeamsau . . 11 Bom., 141 

3. ■ ■ ' ■ — — - — ^dB.Q—0^ertiigedKlter- 
aled eotion for eompren*o%-~Froudu\t»t tulen- 
f,o«.->To coBstituU the lifeneo of offmog adulter- 

fnr roTnnretslon under a 8 of Bombay Act 


Act. Bso. r. PBBvn Biiiovjjt . 10 itom., »»o 
- - - 8B, 0 and 14, 

Bee JbstsMcnoB OP CsitQMii Corax 
— Orrswer* cojcsomn eirtr Pxsnr 
m OHS DuiBiox— AnmxBAiioM. 

[1. Ik R., 3 Bom., 384 

COTTON FRAUDS REaUI,ATIOir 

(BOIdBAY REQ. Ill OF 1828). 

8. 1, cl. 1 — CAarye under.— -O-tton 

haring been sold subject to examiaatloa by an in- 
spector, the mere fact of cotton of two (UEerent qua- 
lities being found in one of the bales was held to be 
not sufficient to support a charge under s. 1, d. 1, 
of Brgulation 111 of 1629 (Bombay) Bzo. r. 
BATranai BanUH » . . .1 Bom., 17 

COUNSEL. 

Set ASTOCATZ . 14 B. L. R, Ap., 13 
[6 B. L. R., Ap., 70 
See Cases dndbu BABuieiEB. 

Set Coiomaios—CiTTL Cases. 

[8 B. L. a, Ap., 101 
Cor., 7 
13B.L.R., Ap.,4 
Set iMBOLTEirt Act. b. 3S, 

[U B. L. R.. Ap.. 33 
/ . L L. R., 3 Bom., 370 

' ^ Pee pBACiici-CmL Cases— M oTioxB. 

[B. L. B., Sup. VoL, 600 
See HiauT lO BcGur . 0 3. Zi. R, 417 



( 1955 ) 


ftlOEijT OP CASES. 


“COUB'i*.*' aiBANiwa of 

cSVf pgj. 

csKSfciij rtiiKo Ji)ir.-ti:,v. 

IL L. R, ‘\ Calc., 483 

.V/.f EvjDK.'Ji's Ai/r, 1S7-. ?. 3. 

[13 Ji,JLR,Apt,40 
•Vf Eru>x;f»TH Mr. Ih7i\ n. 57. 

ct L, It, 14 CkIc., 170 

Sri-BUj.vrKjii.t.fcj: yj- Hmu Cuikt-w 

[I. L. It, 81 Botu., 270 

— p... pjnco of trial of criminal caao— 

si /V:.-,v /aff «*'.»//■, /S'if, r. i.'/S. — 

Wbfrv X Min-uir*!,' c»,'j,bjru-<l a.atl cb u<l t)ji- t.-wl in 
tU.' CV an-h tin.', bat <i,aM ii.aliy rcvfc-a 

<;f UliK'ij I'f> ;Vi,ii!ic-r ju-J.,‘i):vKt, ah'ttU In? ijij xi hi* 
t U -U'..',— slut Ki'! <'<«lari', btln^ ctcojn 
£i r.il mil in ru wsy jtjvjaJicu} t« !h>' f.nMirr.fvtihJ 
15 -1 1<’ ‘ja-vjhf.l X* itU'.;4j uaJif (u 373 ■;( thu I'ruuitial 
r.''vr*S‘-ir>^ IS-Ol, liortiiHitzxT r. Ui>u\.ir.a 
•Sia.Jii lAgm, Cr,, 17 

COURT OF WAUDS. 

Hit Ljurra-io.'f ,Vcr. 1577, ». 10. 

fi. L, It, 5 ar<id., 01 
See LC.SiTiC . 0 B. In R, Ap., 50 

{r. In R, 1 AR, 470 
I, L, R, 13 CjOc., 81 
In R. 13 I, A., 44 
LI,. R, 14 Mad., 280 
St4 .MiNoa— .UEiutasyrATio.H o» Misou 
J.V Siuj . . .21 V/. R, 313 

rr. L. R. 13 Mad., 107 
L L. It. 23 Calc., 374, 03-4 
L L. R, 24 Calo., 853 
L. R, 34 L A., 107 

Agtjnt of— 

;■■<<? .\cr XX Oif 1S»»3. *■ 5. 

[LRR, 10 Mad., 235 

Sie CoixECtoii . L L. R, 3JA11., 20 
[L L. R, 10 oiod., 265 

— Tonuro created under — 

Hce HiniiOXL Acr IV or 1870. 

[16 B. In R, 343 

L PoaiUon of CoUoctor aa man- 

tigor of Court ofWarda,— In the ni.auagruitait of 
estates uaJiT the Onirt of War.la the CoHcct'jr .acts, 
not in hU orJinary capacity as an oifierr of tho cxc- 
cutlvo Ouvernincut. but as a niinistcxial oiliccr of 
tlw Court of tVard.*, jiiid for mi8fcas.a!icu ia that tapa- 
citv ho iatuatlc persoiiallv rcspousiblo by tho regulation 
constituting that Court." SUEOBAJ e^ouLE^ 

Toa OP JIonAD.iuAP . . . 211. w., 370 

2. Eight oCeVLltSecoceri/ of lanA 

htlonr)ii\g to minor, — Thu Court of IVords baa a 
perfect right to inaintaiu a suit for tho recovery of 
land belonging to a minor, ivhich is iu possession of 1 
a person not fias'iug a good title thereto. B 01 ..AKEE 1 
Sauoo c. Codbi 02 \V,tuD 3 . • W. R, 34 J 


{ I 8 CG ) 


COURT OF WARUa-con;,-„„cd. 

d. — — ~ Right of femalo to aurrondei' 

Oatat.j-t.OHient ,,/ C'oerl of H'anU.-A fwualo 
mauagcmcat of tho Court 
Wards cannot, wi'hout the amient of tho Court 
i>f W ari!», give up her rights in favour of tho neat 
iKir, (iovEHioiKiiT .Mo.soiJt-n 1 )K 0 . Kcstooka 
hoojiAiini: r. .Mo;(ohuJ4 Deo . W, R, 1864, 39 

.1, — Appeal by word of Court of 

AVordo — Oo/er in ejreitti/tun of decrte.^A widoiv 
under tlio f.*iurt of W’arJj cannot, in the sumuiary 
dejartnnnt, appeal fniiu an order jmsed by tho 
Judge in i^aicuti' u of a decree' assented to by the 
Cvurt of \V'.anlA Kiluxooiix Koomaukb v. Bikodb- 
ka»j.Suh .... 4W.R,:^.,6 

5,...-, Liability of Court of Wards 

for poraonol debta of committco.— Tho obiiga- 
ti'iii of tho Coliectur on behalf of tho Court of Wards 
jiaspvtly Uxnau.ago tlieisiato of a luimtic docs not 
include ILibility fi.r his personal ilebtA Kbazoobbkk 
c. Cou-KCToa 02 Cuttack , , 10 W. R, 176 

0. Act of Court of Wards ia 

paying Clovomment rovonu-j to save estate. 
~.tdi!iiiiii»i . — IVIiero tho Court of IVards, in order 
to Avve a minor's esUto fnnu sale, p.ays on his bclialf 
not only bis own share of tlio ruvcntio duo to Govoni- 
meiit, but al»> all that is n' t paid by the ether share* 
holders, such pAynii'ut does not coiistituto an admis* 
sioji on tho part of the Court of W'arils of tho minor's 
liability for the excess revenue so paiil Easi Kus- 
3VS CaucKEUBiTTy r. Bases llADuun lIooKEiUBB 

[21 W. R, 263 


7 , Power of Court of Wards— 

Benj. lle^. X of 17‘J3, s. 10 — Remuneration to 
anaojrr, petennimitton of. — ^Tbo Courts of Wards 
has authority, under s. 10, Uegulation X of 1793, to 
ditennino the proper remuneration to bo given, to 
the manager of an estate nndor their charge, and 
tho Civil Courts h.avo no power to question tho 
arrangements :nade by tho Court of Wards. Shueut 
S oo.viiEEx Debu r, CoiiECioE OP MxsiESSisoa 

[7 W. R, 221 

Minor under Court of Warda 

— jSeiiy. Re<}, X of 1703, r, 33—Potcer to adojpt — 
Rciy, Rrj. 'XXVlof 1703, r. O.—Semile—The oper- 
ation of s. 33, Regulation X of 1793, which, read 
together with s. 2, Reguiation XXVI of 1793, pro- 
hibits a landholder under tho ago of eighteen from 
making .an adoption without tho consent of the Court 
of Wards, is confined to persons who are under tho 
guardianship of tlio Court of Wards. JtrjioONA 
DASSi'A V. BAltASUETDAEI DASSTA 

[L L. R, 1 Calc,. 289 
26 W, R, 235 
L, R, 3 L A,, 72 


0 . Ward under Court of Wards 

— JIoio far incapacitated, from contracting — JBeng. 
Reg. X of 1793~Court of Wards Act ('Reng. Act 
IX of 1970 j— Contract Act fJX of 1872J..s.,ll.~ 
On a reasonable construction of the whole of Rcgnla- 
tioa X of 1793, a word of Court, duly constituted as 
such, is not thereby absolutely incapacitated from 
contracting, but the power of the ward to contract is 
taken away so far as regards all property which. 


SIQEST OF CASC3. 


( 1853 ) 


( 1S57 ) 


COtrRT OP 


[I. scale., 620 : U a lu B.. 286 

10. - ■ ■■ ^iiguatifiCaiiom 

io co»trael — Stiff- Stfft LU of 1803.— On a cudi 1> 
dfration of tbe profiiioni of BeguUtion Lll of 1803 
(the proTiaiona of Bcgulation X of 1793 are eimilar), 
it wae held that the mere fact that the Court of 
Wards hu charge of the eatatce of a fccoaU did not 
neoessarily di'stiualify her from contractW ilebU. 


female Inoamihle of contrartinf' debt* 

CB W. B.. P. C.« 8 1 11 Mooro'a L A., 478 
11 Tr.~^ rrr / 


COUBT OP WARDS— ro»<ii»Ke<f, 

reawnable pcrion to suppose that she had power tj 
male the contnwt on nhlch tbit suit was broueiit. 
BaisaisuKt r. Mistrica IJjin 

JL D. a, 6 AIL. 142: Jh. a, 0 L A., 183 
13 C. L. a, 233- 

12. : 7t>^„ zii 

'• • ■ • feetitify 

• ‘ • iijf etta/e 

■ ' nro pro- 

.o ....... ...sqnalify. 

propnetow and tsVini; thiir OKtstPs nuder the 
■ in order 

• ' ' a dl9<jua> 

thoof Ali 
. ^ rtfoTcJ 
. julmg to 
'U the pirwiii 
to show 


diepnta an a^loption I'tt 0 
maLint; it naa a “di.,n.. 
that all the pn eednr.' i . . 
disqualified pixprn'i^ j 
law. I&nst r£isAt> ^ 

la 


■ ih Pifi 
' 1 ' rditia to 
■ h’r.NWjB 
AH . 204 
"-the 
' tfra of 
d to It.. 


14. 

Won— 
not I 
infant and 
a cert 
been 

It'enls has 
allbougli 
aeUu)>. 
MlDKsrOBX 

r 


and thereupon the whole estate and effrrta, rtal and 


purpoee, there had not been each a holding out to the 
world of her ccupetency as would hare induced any 


» SOS.”— The ^ J. 

I the meaning 
eolitleJ to ' 
t will or deed 
I Jnicir c..Cv 


18. 

I Gmatxftattifp 
Act XL of 1.' 
' to the jnrisd' 

! any of the co>t 
Judge may. on 
j direct him to rrt 
ot the still d . 
tmuance of tU<ir 
, as it u otberw lee 
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DIOEST OV CASES. 


« COURT/’ iUJAWXNG OF-.,ot,dM 

Cu;n'U tAio.'i — (’o.tKi: Hlo.'id oi* Put* 
•wiitiu joiifti.r. 

[1. L, R., 4 Calc., 483 

Kviomck Acr. IS?:.'. 3 , 3 , 

[13 B. L. R, Ap., 40 
^ief KviiiK.'icr. Acr. 1H73. ». 57. 

[t. R R, 14 C.'ila, 170 
.S.'f Stn‘»MuiTr.:ftiKSC 3 OV Utoii Cocur— 
Civtt. I'uottDt'iij: Coii::. 3 . C'SJi. 

[L L. R, ai Bom,, 370 
Placo of ttisil of criminal caao— 

O^.fa (.VH('{™iV' « ■iJiii.'tsi/ in j-riciile 

— tViv4»« j/ Jii’il, t. 1<75,~- 

Wlisf*' a .Msr;Uv?i»U and cl. mA the trial in 

the c>Sah!L*!ud tV^nsUh-'ya-:', ImV oajld not by rt.vu'a 
(;f ilitui* pr. lUiUnce iuJ^nunt. «fhh-h he did at h!> 
I tivate U'.uiC,— //fiitlul tins }>ri.«dun', hcttt_.t 
ti-.;-,il and in tut '<.ay pryjndicUl w tii<! prU.ni'r.cr.aM 
(!!.t b=' 'inadird at Ulc.;al under ». '.'<‘3 cf tho Criminal 
l*r.<jdi;fo Cvi.% ISdi. Cjovcu.'iMK.s’r f. Ilom^ce 
. . , , .1 iVgrra, Cr., 17 

COURT OP WABUS. 

Sit UirtTAtioa Act. IS77. u 10. 

[L R R, 6 arad., 01 
Sti CcXAtlC . 8 1). li. R, An., 50 

[L L. 11.. 1 AIL, 470 
X. B. R, 13 Calc., 81 
I*. R, 13 I. A., 44 
I. li. R, 14 Mad., 380 
Stt Mtnoii — llsrurjjajfTATio:/ or Misoa 
j» SciTj . . . 21 W. R, 312 

[1. 1,. R. 13 Iliad,, 107 
I. L. R, 23 Calc., 374, OS-l 
I, li. R., 24 Calc., 653 
li. R., 24 I. A., 107 

Agent of— 

See Act XX or lSi>3, ». 5. 

[Lli. R. 10 Mad., 286 

COLIXCTOU . I. li. R, 3;AU., 20 
[L li. R, 10 aittcL, 265 

Tonuro created, under — 

See Brtt’OAi. Acr IV or 1S70. 

[16 B. li, R, 343 

1, Position of Collector aa man- 

ager of Court of 'Wartla.— In the mauagcmciit of 
Cttlutcs under tho Court of IVuriLi tho Collector acts, 
not in his ordiiuiry capacity aa an _ethcir of the cic- 
cutire OaternaMit, hut as a rainislcrial olJiccr of 
tho Coart of Wards, and for misfcas.-uico in that capa- 
city ho is made personally rcspo».yble by tho n’pa»latiou 
constitutiac that Court. SuEQliAJ Sisoir r. CoirEEC- 
tcou or Mouadabau . . . 3 3 Sr. "W., 379 

2, Bight of suit— Preorcry of laud 

helongin^ io minor . — Tho Court of Wards has a 
pcrfesit right to main tain a suit for the recovery of 
laud belonging to a minor, which is in possession of 
a person not having a good title thereto. Boeakeb 
Sahoo V . CooEx or Wabds . . 14 "W. R, 34 


( 1850 ) 

j COURT OP WARDS_«/,//nW. 

I 3 , ._w liigiit of female to surrender 
, ollttlto— Conte nt oj Court oj' lizards. — A female 
edato It under the jnanagimt'ut of tho Court 
I nf ords c.innf,t, widimit the consent of tho Court 
ij Wards, give up her rights hi favour of tho next 
heir, Uove«:<me.ht r. .Mo.vohcb Deo, Kc-stooea 
Koouaeee r, 3Io.'<oaoK Deo . W. R, 1864, 39 

d, Appeal by ward of Court of 

Wards —On/ri' in e^reeuiton of decree, — A widow 
luiikr the Coart of IVariLi cannot, in tho summary 
ilcjurtmeut, .appe.il from an order passed by the 
Judge ill exa-uti'.'U^of a decree assented tn. by the 
Court of W.ardA Kvitoonx KooitMiES r. Bi.vode- 
jumSeis , , , , 4W, R,Mia .,6 

5 ^.- Liability of Court of Wards 

for porsonal debts of committeo.— The obliga- 
tion of tho Collocti.r on belialf of the Court of Wards 
f'Wpvrly in inan.age the* fstato of a liiiutic docs not 
include liability fur his personal debts. BE.izoocEE.y 
r, CottEcron ox Cvrtxcx . . 10 W. R, 175 

0 , Act of Court of Wards in 

paying aovornment rovcuus to save estate. 
— ,idt!tietio:t, — IV’hcro tho Court of Wards, in order 
to Mve a minor's estate irom sale, pays on his behalf 
net Mily his onui siiaro of tho ruvcuuc due to Govetu- 
nn lit, hut ,a)>j all that isnit jiaJd by the other share- 
holders, such payment does not constitute an mlmis- 
su'U <m the ]«rt of the Court of Wards of the niinor'a 
ILibility for the excess revenue so paiiL Bah Eiw- 
JC21 CUCCEEEBimr r. BAEEB ilADETJE iloOKElUKE 

[21 W. R, 253 

i 7 , Powor of Court of Wards— 

Xteuy. Itey.-X of 1703, a, 10 — liemwieratioa io 
maaajer, Belermiitaiion of, — ^The Courts of Wards 
h.TA authority, under 3 . 10, Ei^gulation X of 1793, to 
detennine the proper rcmunenition to bo given to 
tho manager of an citato under their charge, and 
the Civil Courts have no power to question tho 
arraagi mints made by the Court of Wards. Setjeux 
SOO tfPEBX DsEIA r. COLEECTOE op ifTJOnfSIKGK 
[ [7 W. R. 221 

g_ —Minor under Court of Wards 

‘ — Bfiiy. Bey. X of 179?, t. 33 —Poicer to adopt — 
Beity. Bey. XXVI of 1703, s. 2.— Sem5fe— Tlie oper- 
ation of s. 33, licgulation X of 1793, which, read 
together with s. 2, Regulation XXVI of 1793, pro- 
hibits a landholder under the age of eighteen from 
making an adoption without tho consent of the Court 
of Wards, is couQuod to persons who are under the 
guardiauship of tho Court of Wards. JuAtdosA 
DASSXA C, BAHA3C^1IAEI DASSXA 

[iRR, 1 Calc., 289 
25 W, R, 235 
L. R, 3 X A., 72 

9 . Ward under Court of Wards 

— Jloio far incapacitated from contracting — Be»y. 
Bey. X of 1793—Court of Wards Act (Beng. Act 
JX of 1870)— Contract Act flXoflS73J, s. 11.— 
On a reasonable construction of tho whole of Ecgula- 
tion X of 179.3, a ward of Court, duly constituted aa 
such,' is not thereby absolutely incapacitated 
contracting, but tho power of the ward to contract is 
taken away so far aa regards all property which. 



SiaSST OP CASC3; 
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COtJRT OP WARDS— ctw/inBe</- 


COURT OP WARDS— 

rcasonAble person to suppose tlut she hud power to 
make the contract on which this suit was brought. 
Buxbisbka r. MiaiTMa limi 

tL L. R, 6 AIL, 142 ; L. R., 9 L A., 182 
13C.I,.R, 232- 


comes under me control auuiijauagidi>.» ... _ —w — 
JUahomed Zahoor Shan v. Sntta Kotr, tt 
iloor^t I. A., 4?a, eonddered. DBCSPBT SIngb 
r. SBOOiinrBBs KrsfABi 

II. 1* R., a Calc., Q20 : 11 C.I 1 . B.. 285 

10, — I Ihtjnahficaiioo 


rontrartme ocDlS. 


law. IsD&i Pbxsjo) SiKan r Laixi Jas Kbxwab 
[I. L. B., 23 AIL, 294 
^ ~ " Person ’’—The 




femsle iDcapable of contracting debts. Tbo case 
iiaring been Inmed iacometly, it was, nuder Die 
citoumstances, remanded for trial by the High Court 
under special directions. Maboued Zabook Alt 
Ebah f. Rctta Eooeb 

C9 W. B., P, C.. e : II Moort’8 Z A, 478 

11, , , Btag.Srg>LII<!/ 

lS03~-Jncomptle«<H of du^Mahfied prvprteto* to 
’afracL — Under s. 7 of Kegulation LII of 1$03, 
hhiraj lands belonging to a disqualified proprietor 
ay be cmotnittcd by the Oo’emneat {ca ite appear* 
ig that this will be for its interests and tli^ of 
leh proprietor) to the charge of theCoui'toI Wards, 
id thereupon the whole estate and eSeets, real and 


been granted by the Ciiil Court, the Court of 
Warda has a right to assume charge of 'the estate* 
altbongh originally >t may hara refrained ftottr 
OCting. MASBBBtSAK SiKQB C. COLLSCTOB 09 
UniXAFOBB - I 

[B. I,.R, Sup. VoL, 190; 3 W. R.,' 82 

16. Act- XL ot 1868, s. 7— “Perf 

SOS.”— Ihe Court of Wards is not “a person" within 
the meanmg of s. 7, Act XL of 1858. and is not 
entitled'to administer to an estate by nrtue of a 
will or deed eiecoted bya private person. Sowbsui*‘ 
jBBOir CouiEczoB ve Pbbksaii 

[14 W. R, 295- 
18 Act XL of 1858, s. 14— 


-n. was adjudged capable of con* 
Coart of Wards was m posses- 
On the facts of this rase it was 
juph the Court bad given to this 
/, under certain limitations cfwh)^ 
*- nlainj 't, to borrow money for a aperial 

V ■'C been such a Iv'lthDgOBt to the 

,>ctency as would have inilorej any 


■s it ia otherwise ordered. SurrEsooxissi Reebee’ 
r. Cbolau Hosseih Cbowthst 

[W. R, 1884; Itffa, 3^ 

17. Release of property from- 

Bupenutendence of Collector— Woe/J* Jl'eit 
Pruriaeet Land l?err»iK« Actt, SIX of 1873, 
sr lW-;95, and VJII of 1879, ». 20— Unqualified. 
proprttfor.—M, a female proprietor, bronght a soit 
to recover possfsswii of certain lands, which were ii,’ 


C 1859 ), 
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COURT OP ■WARDS--coiJ<»»Mfl(I. 

tlic bauds of the Collector, as manager of the Court, 
of Wards,' ou the allegations that she had “placed the. 
property hi the hands of the Court somo ycars preyi:; 
ously, because she was not at that time iu a ppsitmu 
to manage it herself, but that she was now Mpable 
of managing it, and desired to get it bach. The smt 
was disnuBsed, and tlie plaintiff appealed on ■ the 
ground, inter alid, that inasmuch as 8ho_ was not 
a “ disqualified proprietor” witlfiu-the meaning of Act 
XIX of 1873 (North-West Provinces Laud Bevenue- 
Act), the Court of Wards had no jurisdiction to taka_ 
the property, and that its possession was merely, 
the result of an arrangement to which she was a con- 
senting party, and which she now desired to ^ 
nate. Held that, with reference to the provisioM of 
Act XIX of 1873 and Act VIII of 1-879 (North-West 
Provinces Land Bevenue Acts), the suit as brought 
was not maintainable, inasmuch as 
dence that the plaintifE had 
sanction of the local Government to 

property from the aupermtendence of the Goi^ o . 

Waids,L required by s. 20 of the lat er Jnt Held. 
also, that the plaintiff could not PP ^ 

Sa‘£.”f - V 

Heath of Denial Act IV of 1870, 

reference as well to s. 7 ' ^ the 

as to the justice and ^uffy ^ j,jjg estate 

power of 

or bring the mSr. SoQunHanii Koobb 

with the death of the mmor. pw-w. R.,'660 
COUBI OB WABD3 . ■ 

19* ; On 27th July 1871, a disqualified 

lar procc*we.— On B/cn o j attested document, 
proprietor, B, . . ^joy by name H, the 

declaring he Md of his approval of 

next heir -K signmg a .. j tbe Lieutenant- 

the adoption. Before Bengal Act IV, of 

Governor could be sanction was subsequently 

1870, 8. 74, B died, «ai^he "X ^ppl 

refnsed on the of I860, the Judge, 

tion made undffi f the adoption good, 

on 28th March *^ardian of the minor , I?, 

and appointed one ^ f^lawd finder the manage- 

and directed the estate to b P ^ judgment-creditor 

mentofthe Court of Wards. , 3 against the 

o£ He, failing to L^fit decked that 

estate of B, all property^ 

J2, as heir, Jnherited afi B b j P y ^ ^ 

he, M, was entitled to bav ^ jg 

undsoldinsatisfactmnof h a^ Court of 

fendants were A Ai r^^aefrave plaintiff 

■ Wards,andE. . f ““t Slallj 

- a decree, declaring Seld that the 

son of B. This was appealed fiom. - . 


COURT OF WARDS— co»e?«fiec7., - • 

Judge had no power to- make any such order , as that 
of. the 28th 'March 18,73 in regard, to the Court of.. 
Wards. 'What he had power, to do under Act XL of , 
1858, 8. •12,'was.to direct the Collector to take charge ' 
of the estate, and it would then Bive become the 
duty 'of 'the Collector to appoint, a manager and, a 
'guardian in the same m a nn er, etc.,- as if the minor’s, , 
property and person were subject to the Court- of 
Wards. ReZi' that the minor’s interests were not 
properly represented before the Subordinate Judge, 
whose decree, therefore, could not stand so as to affect, 
the minor, and that the minor must he made a 
strictly in the manner prescribed by Bengal^ Act IV 
of 1870,. s. 69. Ajbdool . Hbb ». 

Singh , . . , - 23W. R. 

20'" S. 75— Sale for arrears of rent — 

JPoteer of Colleotbi^— Tenure created under Court \ 
of Wards— Previously ex'istiny feiuire.— The pro- - 
visions of s. 75 of Bengal Act IV of 1870 apply .only , 
to tenures created by the Collector during th^tima 
the estate has been in the hands of the Court o£ Wards, - 
and not to tenures crated previously. ’.A toliector, 
therefore, has no -power to seU.fortarrears rent a 
tenure created before be took' charge of the estate 
without previously obtaining a decree 
in the regular way. Comkctob ob 
KA iABrai . 15‘B..D.B.,343;24W.B.,14a. 

TTnholding on appeal under Letters^ Patent_ the 
dedi of liEKBY, H. differing from Mimbb, m 
Kaua Bibbb V. ComBciOB ob Chiitagoto ^ ^ 

COURT OF WARDS ACT (BBITGAI* 

act IX OF 1879). 

. ' B, 20 and -SB. 51-56— “Bait 

Application for executionhy .Collector on behalf 
of ward, when manager of Ward s estate has been 
Jppoutted.— The word " suit ” as used m bs. 61 to 55 
of Bengal Act IX of 1879 is not l^ted to .wlmfc- 
is usuMly called a “regular suit, hut covers 
miscellaneous proceedings m a suit, ..sbch .as an 
application for execution : of a decree m, which tho; 
S for the first time seeks to have the carriage 
of litigation instituted by his predecessor m title. 
When it appeared that a manager ola mmor’s 
property had been appointed by the Court of 

Sr the provisions of s. 20 of Bengal Act IX of 
?879 ^d during the absence of such manager on 
iSX&on was made on behalf of the minor, 
iTthTcoUector of the district for execution of a 
decree —Held ' that the office of manager did not b^' 
come vacant because the manager obtamed leave, ^d 
^^TifTwere not vacant, s. 51 of the Act. did not, 

Win fhe Collector to appear on behalf of the minor, 
enable the LoUeMor bo Baboda Pbo.sad 

Bhooeehdeo Nabain .Li Calc 500 ' 

Bob Chowdhbt . . I. L. R., 18 oaic., o.uu 


s. 56... 


S„ 17 Bom, 844 , 

Effect of claim preferred 

onbehdfof a minor by the manager without the 
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DIGEST OF CASES. 
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COURT OP WABDa ACT (BENGAli j 
ACT IS OP 1878) — eoneladtd. 


eioDcr ta vhom tbe Conit of Ward* delegated ita 
authority to grout such eanctiou. ILUt CiUHtaLL 
Mcssbjbs c. Rxsjix SlKan 

tl. I<. B.. 27 Calc.. 242 
4 O. W. N., 406 


the claln >vhich had b«ea ditmUeed by the Court of 


the date of >ti iaatitutioo. The Judee dieuuucd the 


after appeal did mot have a t<^rospectiv« wvct. 
Dibeiii Cuvbdbb Box «. Qotui hlosTAFda. 
DidEsn CnuKDEB Box r. FAsauuiusvBssa Baoau. 
DucEsa CacjrDBS Box v. Kisai KavT apiroo* 
XADuaxA . . . L li. R., IQ Cala, 89 

8. ' Svii fleeted filtd on 


Tl. I.. JL, 17 Calc., 688 
li. B., 17 1. A., 6 


COURT-PEES. 


Stt Cases VESBu Coubt Fees Acts. 
See Cases [tvves Vax-vaiiob obSxix. 


COUBT'PEES^eoaltnued. 

Diemlsaal of euit for nou-par- 

' — It of- 

See Ees Jcdicata— J npauEST o5 Peeu- 
UI1.-ASX POIHIS . 4 Bomn A C.. 110 
[X Za R. 8 Cale., 103 
XIJ.B..13 AIL, 44 
- — Order for Power to make — 

See Fadfeb Son— Stirs. 

p. L. R, 16 Bom., 77 - 

Payment of— 

See Cases vkseb LtuiTAnoN Act, 1877, 

s.d . . X li. R, 13 AIL, 306 

See PAtxsB Sxn— A ppeals. 

CL L. B., 1 Bom., 76 
L Ij. R, 8 Mtwl, 214 
L L. R, 11 Calc., 736 
I. RB., 18 Bom, 464 
See PAtPBB Suit— Stirs. 

(L la R, 1 Bom., 7 
L li. R, 1 AU., 230, 688 
L L. R. 20 Bom., 60S 
L Ifc R, 17 AIL, 628 
I. L. B, 18 AIL, 206 
— QuesUoa as to sufUcleoey of— 

See ArtsLUTB CotBi— O dssctioks takbh 
vob Fntst Tms 05 Appeal— S rEciAX> 
Cases— V iitATiojt o? Suit. 

(1 Bom.. 63 
14W.R, 186 
22 W. R, 433 
L UR, 10 AIL, 106 
See Deobbb— F oBEt ot Dscbks— Qbxemal 
Cases . . L U R, 18 Kad.. 4Z6 

Bccovary of, hy Qovemmeat,' 

See AtlAOnUBKT— StBIAOTS or ATTACH' 
siEvr— D ecbpbs. 

[L L. R, 20 Colo, 111 

See PAtPBB Sun— Stirs. 

[2 R U R. Ap.. 22 
L L. R, 8 AIL, 04 
L Zi. R, 18 AB, 410 
L I.. R, 20 Calc., U1 
' Bomfeslonof— 


Set PaiCTiCB—Cim C ases— CotnT FErs. 

CL I* R, 20 Calc.. 134 
ORW. N.,82 
See PbACticb— C rriL .Cases— L mEES 
OP Asausisibatiok. 

[L Ik R, 20 Calc, 879 


cncapoiTX r. Tabahatii Oooho . 12 W. R, 440 
Daws An e. Nadib Uossbx . 18 W. R, 163 i 

n .Afoii# of aaliey 

s elaap o//ull ealue 
3 0 2 


nptler 'Prfe/y— Ca« le^crs v 
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COURT-iPEES — continued, 

is axiailable.~Vf\\cji. a atamp of the full value is 
available, parties ought to use as small a number of 
stamps as they can. ICnAJOOEOONissA v, Eomsr- 
ooNissA , . . . . 16-W. E.,162 

; ; Flaint — Insuffici- 
ent stamp. — There is no illegality in the reception of 
a plaint engrossed on insufficient stamp paper, if the 
full amount of the stamp duty has been paid at 
the time. Gobind Kbicaii Cno-wDnET v. Hakgopab 
Rag . . 3 B, li. E,, Ap., 72: 11 W. E., 637 

4. — — — — Appeal presented 

lefore Act came into force, hut returned for irregu- 
larity. — ^Wliere, owing to an irregularity, a petition of 
appeal was returned before the Stamp Act, XXVI of 
1867, came into force, and the appeal was not filed 
until after that Act came into force, — JEield that the 
appeal must be filed on a stamp of the amount pre- 
scribed by the new law. Abadhtjn Det r. Gobam 
Hossein Maboom . • . . 7 "W. E., 461 

Sea Pagan v. Cutobek Kant Banehjbb 

[7 W. E., 452 

In the jiattee of the fetition oe Seeenath 
Eoy Chowhhet . . . 7 W. E., 402 

6.' Copy of decree and 

order for execution — Certificate of amount remaining 
due. — Act XXVI of 1867 requhed that copies of the 
decree and of the order for execution should be 
stamped; tbe certificate as to any sum remaining due 
under a decree requhed no stamp. Veiteata Sbbia 
■ u. SivAEAMABPA . . . 4 Mad., 331 

6. ^ Copies of docu- 

snents for purpose of appeal in criminal case . — 
The exemption of the Government of India, dated the 
19th September 1870, cannot, bo extended to copies of 
the statement of evidence and grounds of conviction. 
Persons desirous of obtaining copies of such docu- 
ments for the purpose of appeal must furnish 
stamped paper on which the copies are to be written. 
ANONYiiorrs ... 6 Mad., Ap., 12 

soli. B, cL 6, art. 10 — Applications 

for copies of deoree.—- Applications to the High 
Court for certified copies of the decree and judgment 
might be engrossed on a stamp of one anna, under 
cl. 6, art. 10, sch. B of, Act XXVI of 1867. In the 
matteb of the petition of Toeif Biswas 

[7 W, E., 455 

1, Masinama admit- 

tiny satisfaction of decree — Petition. — ^After insti- 
tuting a suit on a bond for B32 with interest, the 
plaintiff filed a razinama statmg satisfaction of his 
claim and withdrawing the suit. Held the razinama 
was’ rather of the nature of a petition than of an 
agreement. Punchanhn SiecAb v. Ghnesh Mondhb. 
Maniok Chundee Koy v. Labbhon Sheikh 

[8 W, E„ 214 

2. Petition setting 

forth terms of parol agreement. — A document in the 
shape of a petition to a Coui-t setting forth an arrange- 
ment come to between the parties in a suit may be 
received in evidence in support of' a fresh _ suit 
founded upon the agreement recited in such petition, 
although only stamped as a petition, it not appearing 


{, ISffA }. 

COLTET-Jj^JilES — continued. 

that the agreement recited was made in •writurc', 
EAirDTAH r. Dhoobey Jhahnnah Lab 

[31V. W., 14 

^ ^ el. , 

See Cases undee VabcTAtiob on Shit, 

^ ~ ; Petition of special 

appeal to Jhgh Court, appellate side . — Petitions of: 
special appeal to the High Court at Bombay, oii its 
appellate side, bad to be stamped aceordifig to the:'; 
scale contained in cl. II of sch. B- of Act XXVI of 
1867. Ex FABTE Desai Eabyanbai Hakehatkai 

[4 Bom,, A. a, 145 

^ Notice of cross- 

appeal . — Though a notice of a cross-appeal nwy be 
lodged with the Eegistrar of the High Court previ- 
ously, the objection itself had, under , s. 348, Act VIII’ 
of 1859, to be taten at the hearing of the appeal, and 
to bear the stamp required by s. 6, Act XXVI of 1867- 
Lubeet Sinoh i>. Abt Eeza . S W. E., 322 

Bashomonee Dossee V. Chowdhby Jhnhojoy 
Mhbiice .... 9W,B.,3S& 

Abdoob Gtjnnee V. Gohe Monee Debia 

[9’W.E.,375 

3. Notice of objec- 

tions by respondent . — When the appeal of an appel- 
lant was against the whole , of the decision of the ' 

( lower Court and upon the full value of the original 
suit, no additional stamp duty was required in re- 
spect of the respondent's objection under s. 348, Act 
VIII of. 1869. Anund Mohh.v Chatteejee r, 
SuTTO Rah Mozooiedab. . . 8 W. E., 124 

4. art. 11, cl. {cy—Objections 

by respondent — Pauper respondent . — Rote (e) to 
art. 11; seb, B, Act XXVI of 1867, contaiuecl . 
no reservation as to the stamp duty to be levied on 
a petition of objection under s. 348, Act VIII of 
1859, filed by a pauper respondent. Eashohonbe 
Dassee V. Chowhhey Junhojoy Mebbick 

[9 W. E„ 356 

5. — PIat'-,''~The ob- 

ject of the note to .art. 11, sch. B ‘ N XXVI 
of 1867, was to prevent apr i -.jiy wbeie 
the question 'merely related to ^ ,,,dht of stamp 
to be impressed upon the ' .. 'CoBiiECTOE, op ' 

SxBHET V. KaBI KHilAB ^ ' 

[7 B. L. E., E. B., 16 "W. E., E. B., lO 

Contra, Mahhushdan Chhckeebtjtty V. Ry- ' 
MAN! DASI ' 

[7 B, L. E., 604 note : 13 W. E., 416 

6. — — Application wAer , 

Act VIII of 1859, s. 230. — A had been dispossessed 
of certain land, in execution of a , decree, which B 
had obtained in a suit against O under s. 15, jlcfc 
XIV of 1859. A applied -under s. 230, Act VIII 
of 1859, to i-ccovei' the land. Seld no stamp was 
necessary on A’e application. Beahjca IIayi Disbi 

r. Baekat SiEDAB . . 4 B. L. E., E. B., 94 

7. -y Act .N of 1859. 

s. 25, Petition under . — An application under s. 25, 

Act X of 1859, for the assistance of. the Collector in 
ejecting a raiyat was not a suit; and theroforo the 


t l&CS ) 


btcSst 01? CAs£s. 


t:OTJRT-^EES-to»c/«HJ#<f. 

Ue>«nae Coucts could receive tueli ^titxHia cn> 
pMsseil on & stamp paper of the of 8 uiiui& 

Viktl iloBXif V. ElS'A Bbwa 

[a B. li. B,» A. C., 226 

S C. Pbabt Mohux Mookebjbb ^ KBHt. 

BBtras 11 W. B , 00 

8 . - Df 

tertptioa of— Civil Froeednrt Code, JS59, t, 40.— 


[5 Bom.. A. C., 101 

9. Coaplaml pre‘ 

/erred ly M*tit\f tnder *. 163 oj Crtmxtuil Pro‘ 
cedure Code, 1H61 —A complaint preferred by a 
under a. 1G8 of tUe Cnminal Prceedore C^o> 
18G1> need not, tlxougli it did not bear the seal of 
the Uuoeii’a Court, bo ou etamped paper. Kea. «- 
SiejAx TAun ViiHtr i . 6 Bom.. Cr.. 104 


COURT FEES ACT (VII OP 1870). 

Set Cases ukdsb Yaiitatiox op Son- 

1. Copy of deoreo made uodor 

old stamp laws.— tVliero a deaeo bad been pie. 
pared wbiio the eld etamp laa't nerc In operation, 
»uJ no a ere awarded m it aa the value of the cUupa 
for a copy thereof, the Court allowed a copy t» be 
taken for iU by a party applying after Act VII of 
1870 came into cperatluu. Ix tqb uattfb dp 
HOBB sacB Mautoox . . . 14 W. B.. 167 

2. Bractlce — Petition of appeal-^ 

JUakiny vp etamp /te.— Tliero le no illegahty in 
Inaking up the etamp fee < li irgeable in an appeal by 
indins of any number of lUiape of smaller values. 
DAwd Alt c, Kadib Hoa.siN . 16 W. B., 163 

TABAXBB CBDBX NAAASACDtrsrPTTT r. TAbA- 

KATU Goono . . . , 12 W. B., 440 

Utrito Moxeb t> EbiSTo Iitdbo Sbaqa 

[17 W, B., 220 
But whea a stamp of the full raise M aradable, 
parties should Ulo as email a number of etamps as 
possible. KBAiooROOXiaSA r. Bobiboouissa 

[10 "W. B., 162 
1.‘ ■■ S. 6— Coorfifre on nemorandnm 

of appeal — Finality of taxmy ojicer^ deeition— 
Slitla^e— Civil Broreifure Cods ^Diendfnssf Act 
(VI qf J892J, ti 3. — Where an eppeUant, nboM 
iDCiuorandum of appeal bad been dtcland by the 
taxing otfacer of the Court to be insuibrieaUy etatnped, 
applied for relief under e. 3 of Aot Ko. VI of 1893, 
and it was found that the report of Uie taxing 
c thcer was erroneous, and that the correct stamp bad 
aa a matter of fact been pot on the mciuorandum of 
appeal,— that the appellant use entitled to 
the relief sought notwithstanding the prurlsiuna 
of I. 5 of the Court Feee Act. VII of 1870 Buwi 
Bbasad r. KrxDAN Lal . I. L. B., I5 AIL. U7 


COUBT FEES ACT frti OP 1870^ 

—eoutinued. 

2. ' '■ — Obfeeliotiat to daiDuHl of 

Conrl'feo oh pr^l^^oll of appeal— Deemon of 
iaiing ojjicef— Appellate Court, Boirer of. — Aa 
objcciiou taken on behalf of rcspnndrnU at the 
ti(«riug of an appeal as to the amount of the Courtv 
fee stamp adixed to the pttition nf appeal to the 
High Court cannot he entcrUmed, the dccitioti 
of the r/Scer cm that point being final unless referred 
tu the Chief Justice. Raxoa 1’ai r. Baba 

[I. L. B., 20 Mad., 39S 


highor fee than be would have to pay if he wero 
taing for possession of the land.' Accordmgly, in a 
euit for setting aside a lumOury attachment, 
under Bombay Alt I of 1&05, placed by the 
Collector ou land held on a settlcmoit. for a period 
not exceeding thirty years, the ralue was held to be 
fire limes the assessment, and the stamp doty rah 
euiated uMn it, urcspcctive of the attusl marLit 
value or the amount for which the land wai attached. 
CoiLECiOs 0? Tbaxa r. DABAnnAi Bouaxji 

[X. Xi. B.. 1 5oiQ.t S63 

4. — Where there hat hccii 

no dcusion by tbe taxing olficcr uudir a fi, it Is open 
to the respondent to luiso the objcviion on appeal at 
tbeheanog. Kastdbi Cnmi r Dpiutt Coi«c- 
TOB, Bsllabx . . 1. 1>. Ri 21 Mdd., 260 


a "vacation relatmg to valuation,” aud tlienfore 
is not declared by the section to be final la both 
a. 5 and t. 12 '‘final” it used lU its ordinary ligal 
sense of unappealable. A deeiiion under s 5 of the 
Act la not open to appeal, revision, or review, and i« 


he6we presentation. Balkabax Bai r. Gobimi 

Katb TiWAUi . . I. li. B., 12 AU., 129 

B. 0. 

See Appeluib CotRT— E ubcise op 

I'OVTEBS IX VABIOCS CaSSS - SPXCIAJ. 

Cases— Appeal 1. 1,. B., 16 MacL, 29 
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DIORST OP CASKS, 


OOUHT PEES ACT (VII OP 1870) 

—conihutcj. 


Scis Avviiiuri: Counx— II bjkctioh or 
Abmissjom qv EviDiisci: ApiurrED oit 
jii'JKCTKD Dv Court uexow— Ua-- 
axAituiio l)uoujtr.STd. 

[E L, E., 12 All., 67 

Sec Cmti PiiociTnuuK Coui:, 1882, a. 31(1. 

[L L. E., 18 Bom,, 070 


See Lliiix.^TJow Act, s. 4, 

p. E. R., 20 Mad., 310 
I.L, E., 32 Mad,, 404 

See LiiiiT.\TlOK Act, s. 5. 

P. E. E., 12 AIL, 67 

1. ApjiUcations noi required 

l<> be in wrHin,q, — Applicilioua to the Court, not 
rcnuircil hy the Civil I’roccduro Codoto be inwriting, 
do not fall wilhiu the (ith section of the Court Fees 
Act. 'rhetcrm"npplic.'ition" iii sch. II of the Court 
Kcca Act, wlien read ivith b. 0, must bo coustnicd 
to tn«in ati upplioutiua in writiu^. TexiBX v, 

ARiii.sid'ra,u'ou Giririur op Sr-s'cat, 

[3 N. W., 418 


2, — - Act XL of /S5S, 3. 3— 

Certijieute of ;/u<trdiaii.tb!i>—I’eriod from which 
authority of 'fuardian dater. — S. G of tho Court 
Fcui Act (VJI of 1870), which (cvys tlut a ccrtifiaito 
under Act XL of 1858 {auionjr other documcjjts) 
“tiUall not bo tiled, exhibited, or recorded in any 
Court of justice, or receivctl or fumiiihod by any 
pnldicofliccr,"unleii»acertiuiifceho paid, uicaus that 
such cerlilicale cauuot come into csistonco until the 
person who has tho pennission of the Court to obtain 
it depesita the requisite ainimut of stamp duty. 
Sau,u Kaxd r. Eusoniium Majiwaih 

p. E. E., 13 Calc., 543 

3. — ^ — Court-fee oii set-off . — In a 

suit to recover a sum of money duo as wages, tho 
plaintiif allesiiig that the defciulaut had engaged 
him to sell e'lotli on his account at a montldy salary, 
the defemlivut claimed a set-off us tlic price of cloth 
which ho alleged tho plaintiff had sold ou his account 
on commission. Held that tho Court-fee payable on 
tho claim for scl-off was tho same as for a plaint in 
a suit. Ashe Kama c. NorauM^ 

P L, E., 8 AE, 390 

4 ^ — Written statement — Set-off 

Citil JProceduro Code ( Act 2CIV of 1882), ss. Ill 

and 210.— A written st.ateraent containing a claim of 
Bct-off is chargeable with the Court-feo wEch would 
Ijo pivyablo ou a plaiut of tliut uatutc* Bai Subi 
SlAJIBAJBAI V. NABOXAM HABOO^N 

[E E, E„ 13 Bom., 672 


B, 7. 

See Axpbab to Phitt Goraom— C ases in 

WHICH ABBEAB bibs OB NOT— VALUATION 

OP Appeal . . .18 W . E., 21 

ds. 1 and 2, and s, 11 — 

Suit for compensation for use and occupation . — The 
plaintiffs sued, by virtue of a deed of conditional sale 
which had been foreclosed, for, among other things, 
compensation in the nature of rent for the use 
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COURT ITJES ACT (VII OE 4870) 

—eonfinued, ' 

and occupation of a houso from the date of suit to 
tho date on which possession of tlio house should bu 
delivered to them, tho defendants having purchased 
tlio iionso subsequently to tho conditional sale, bub 
before the foreclosure, Held par Spanihe, ,r.— Thafc 
cl, 2, a, 7 of tho Court Fees Act, ihd not apply to 
the claim, nor was it one for money within the mean- 
ing of cl, 1 of that section, but ono for which 
a. 11 of that Act provided. Per Oldpield, J.— That 
Court-fees were loviablo in respect of the claim, with 
reference to cl. 1, s. 7, and s. 11 of the Court Fees 
Act. Chedi Lal 1 ’. Kebatu Chand 

P. L. E., 3 AU., 082 

cl, 4 (o) — Suit for de- 
clarator!/ decree — Consequential relief. — In a suit 
for ti declaratory decree to sot aside a summary order 
under Act VIII of 1850, s, 2-lG, whore the plaintiff 
asked also for an order “ confirming possession after de- 
claration of title,” it was hold that consequential 
relief was nought, and tliat tho stamp foe leviable was 
the ad valorem toe prescribed by tho Court • Fees 
Act, llOHBEOONISSA UlBEB V.. KUBEEMOONISSA 

Kuatoon 10 W. E, 18 

2, — ■; — — Declaratory decree — Con- 

sequential relief — Suit to establish right to attached 
property— Court Fees Act, 1870, sah. II, art, 17 . — 
In a suit, under s. 283 of Act X of 1877, for o, 
declaration of her proprietary right to certain im- 
moveable property attached in tho osccution of a 
decree, tho plaintiff asked that the property might be 
"protected from sale,” Held that consequential 
relief was claimed in the suit, and Court-fees were 
tlioroforo leviable under s. 7, cl. (c), and not under 
sch. II, art. 17 (iii) of Act VII' of 1870. Eam 
Fbasad c. Sukh Dai , E L. E, 2 All, 720 

3. Declaratory decree — Con" 

sequential relief— Court-fees. — In a suit for a dc' 
claration of proprietary right in respect of- a houso in 
which tho removal of an attachment of such house in 
tho execution of a decree was sought, the plaintiff did 
not, as B. 7 of the Court Fees Act directs, state 
in his plaint tho amount at which ho valued the 
relief sought, nor did tho Court of first instance 
causo him to supply this defect. On appeal by 
tbo plaintiff from the decree of tho Court of first 
instance dismissing his suit, the lower Appellate 
Court demanded from the plaintiff Court-fees in re- 
spect of his plaint and memorandum of appeal com- ' 
puted on the market value of such house, the plaintiff 
having only paid in respect of those documents 
respectively tho Court-fees payable in a suit for a 
declaration of right where no consequential relief 
is prayed. Meld that the market, value of the pro- 
perty could not be taken by the lower Appellate Court 
to bo the value of the relief sought, as the plaintiff did 
not seek possession of the property, and that, as the 
valuation of the relief sought rested with the plaintiff 
and not the Court, and as in this instance the 
declaration of right claimed necessarily carried with 
it the consequential relief sought, of which the 
value was merely nominal, further Court-fees could 
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DIGEST OP CASES. 


( 1870 ) 


COtmT IlffiS ACT (vn of 1870) 

— 

hot be dcmaaded by the lover Appellate Co&it from 
the plainti& OaiOOhE c. Habi Das 

[1. 1*. E., a AH.. 890 

4. Smi to kat« a leate *ei 

aiide and buildiny* treeiti ly Ititet* demotuhed-> 
• ■ . 

■ ■ . ■ ' . ' i • deeree~ 

■ • ' . . of ft tU* 

^ . . . •> I . ■ . the junt 

uudiTided property of the co-sharerii viuch Che other 
co-sbareri bed gifthted, set ftude. and to have the 
butidiogs erected oa such land by the lessees de* 


QOB8T, and TxbbiAi JJu with reference to the first 


CL L. B., 4 AIL. 330 

DDOIBSBU CUAtTBtZ V. KAKPO 

[I. X<. E.. 4 AU.. 320 

6. — 1 1 Suit to $et atidn «ortyee« 

~5wc./e Etltt/JLct n of IS77J. *. 3S—Sutf /or 
(feefardCery deeree.— C’s rather mortgaged certaift 
land to D. j. purchasedthe Instrument o{ mortgage 
ftud sued C, whose father had died, upon it, and 
obttdned a ^ree enforcug the mortgage. C then 
mortgaged ft ninety of the laud to S,- and subte* 
quently sold the sane moiety to X .d sued B for 
the cancellstion of the inetrument of mortgage to B- 
Beld that the suit was in the nature of a simple 
declaratory suit, Kabau Ehab e. DaBTai Sdob 
CL L. B., 6 AIL, 331 
6. — . Sutt to fit at*d« a trnil' 


[L L. B.. 10 Calc., 380 
- Sniljor a deelarabo» and 
tnjuneiion—Stanj^CointgntnUal reiis/.— Tbi 


7.~ 


plaintiff sued to ohtua a declaration that be 
entitled to the cxcluure tnanagement of catam 
devaslhaii Inmoreable and mcrvcable property. Bm 
plaint, fthlcli bore a tcu*mpee stamp, cuubuncd a 
payer for an in] nnetibn. Ihe Subordinate Judge 


he consequential relief, and cl. 4 (o) of s 7 of the 
Court Feos Act, VII of 1S70, was, therefore, appll* 


»aAB BmxAJi 


L Xi. B., 10 Bom.. 6 


£13 C. Ii. B. ISO 
- Appeal~Conlraei Aol, 


t. 265,— The stamp duty payable on an appeal from 
an order made by a Dutnet J ndge oa an application 
under s. 288 oi the Contract Act (IE of 1872) should 
be an od ralorent fee as in a suit for accounts, under 
s. 7. c{ 4 CO of flit <^rart Fees Act, VIZ of 2870. 
.Taeols Bamssomt r. Satham Bakam, I. L. B,, 
1 Afad>, S40, and Laehman Lall r, Ban Zallt 
1. Z. Sv d Cale., 33i, approred. libirBiiAi «. 
BsncaAim . . . T. L. B.. 8 Bom., 143 

IJ 


ship should be an ad ralorem fee nnj^er s. 7.cl.4(/). 
of the Court Fees Act (Vll ot 1870). liHoaiZAii r. 
PoFAunst . I. li. B., 7 Born.. 125 


the tint part of sub.diviBion (<,), c2. 5 of s. 7 of the 
Court Fees Act Hunniob Uosssih t. Uahoued 
BuA I.L.B.,8 Calo.,192: 10 C.Xb B., 885 

3. ■ Sfawp— ComfrecfioB and 

ap/tlieaiilitjf o/JAspro«s»o — rdluaboa o/ tui(t/or 
land tfi a iafaikdan ctf/ays — Talnlhd/^t jnmna 
— Bemitiion, — Ber West and Na:>abiiai. JJ . — 
The proilso to art. & of a ? of the Court Fees Act 
(Vll of 1870) was clearly intended to provide ft 
standard of valuation in the Bombay Pruidcucy, 
not only for the comparatively rare case of land 
forming part, but not a Afinite share, of an estate 
paying revenue to Qovenment, but tor all casts of 
suits.for Isnd. The theory being that all land <s 
primarily liable to be rated or taxed for the public 
revenue, any sum not levied according to tlie si'; 
pialsemcnt mads iu order to show the proper auiuout 
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DIGEST OP CASES, 


:( 1SC8 ) 


COURT PEES ACT (VII OE 1870) 

— coiitimied. 


See .APPEMiTK CoUM— E ejection or 
Admission oe Etidenoe ADanraED or 

REJECTED BY CODET BEIOW — UN* 
STAMTED DOOUMENTS. 

[I. L. B„ 12 All., 67 

See CrviD Procedure Code, 1882, a. 316. 

[I. L. E., 13 Bom., 670 


See Limitation Act, s. 4. 

p. L. E., 20 Mad., 319 
I.L. E., 22 Mad., 494 


See Limitation Act, s. 5, 

[I. L. E„ 12 AIL, 67 

1. ^ Applications not reqiSred 

to he in writing. — Applications to the Court, not 
required by the Civil Procedure Code to be in writing, 
do not fall witbiu the 6th section of the Court Poes 
Act. The term "application^' in ach. II of the Court 
Pees Act, when read with s. 6, must be construed 
to mean an application in writing. Tetdet v. 
Administrator Gbneeab of Bengaii 

[2 S. W., 418 


2. — Act XL of 18S8, s. 3 — 

Certificate of guardianship — Period from which 
authority of guardian dates. — S. 6 of the Court 
Fees Act (VII of 1870), which says that a certificate 
under Act XL of 1858 (among other documents) 
"shall not bo filed, exhibited, or recorded in any 
Court of iustico, or received or fumishod by any 
public officer,” unless a certain fee bo paid, means that 
fiuoh certificate cannot come into existence until the 
person who has the permission of the Court to obtain 
it deposits the requisite amount of stamp duty. 
Sahai Nand 1 }. mVnqnieam Marwabi 

[I, L. E., 12 Calc,, 542 


3, — Court-fee on set-off. — ^In a 

suit to recover a sum of money duo as wages, the 
plaintiff alleging that the defendant had engaged 
him to sell doth on his account at'a monthly salary, 
the defendant claimed a set-off as the price of cloth 
which he alleged the plaintiff had sold on his account 
on commission. Held that the Court-fee payable on 
the claim for set-off was the same as for a plaint in 
a suit. Amir Zama v. Nathu Mad 

CL L. E.. 8 AIL, 396 


4 . — — Written statement — Set-off 

— Civil Procedure Code ( Act XIV of 1882), ss. Ill 
and 216. — A written statement containing a claim of 
set-off is chargeable with the Court-fee which would 
be payable on a plaint of that nature, Bai Shhi 
Majibajbai u. Narotam Hargotan 

[I. Ii. E., 13 Bom., 672 


s. 7. 

See Atpbai to Privy Council— Cases in 
WHICH Appeal lies or not — Valuation 
OF Appeal . . .18 W. E., 21 

— ; els. 1 and 2, and s. 11 — 

Suit for compensation for use and occupation. — The 
plaintiffs sued, by vii-tue of a deed of conditional sale 
which had been foreclosed, for, among other things, 
compensation in the nature of rent for the use 


COUET FEES ACT (VII OE 48W) 

— continued. 

and occupation of a -house from the date of suit to 
the date on which possession of the house should be 
delivered to them, the ' defendants having purchased 
tho house subsequently to the conditional sale, but 
before the foreclosure. Seld per Spakkib, J.— That 
cl. 2, s, 7 of the Court Fees Act, did not apply to 
the claim, nor was it one for money within the mcau* 
ing of cl. 1 of that section, but one for which 
s. 11 of that Act provided, iPer Oldfield, That 
Court-fees were leviable in respect of the claim, with 
reference to cl. 1, s, 7, and s. 11 of the Court Fees 
Act. Chedi Lai v. Kirath Chand 

[I,L.E.,2 All„682 

L 1 cl. 4 (c ) — Suit for de- 

claratory decree — Consequential relief. — ^In a suit 
for a declaratory decree to set aside a summary order 
under Act VIII of 1859, s, 246, where the plaintiff 
asked also for an order " confirming possession after de- 
claration of title,” it was hold that consequential 
relief was sought, and that the stamp foe leviable was 
tho ad valorem foe prescribed by the Court Fees 
Act. Bohuboonissa Bibee v., Kubeemoonibsa 
Kuatoon 19 W. E., 18 

2. Declaratory decree — Con- 

sequential relief — Suit to establish right to attached 
property^ — Court Pees Act, 1870, seh, II, art. 17 , — 
In a suit, under s. 283 of Act X of 1877, for a 
declaration of her proprietary right to certain im- 
moveable property attached in the execution of a 
decree, the plaintiff asked that the property might be 
“protected from sale.” Held that consequential 
rdief was claimed in the suit, and Court-fees were 
therefore leviable under s. 7, cl, (c), and not under 
sch. II, art. 17 (iii) of Act VII' of 1870. Eam 
Prasad v. Sukh Dai , I. L, E., 2 AIL, 720 

3. — I Declaratory decree — Con' 

sequential relief — Court-fees. — In a suit for a de“ 
claration of proprietary right in respect of- a house in 
which the removal of an attachment of such house in 
the execution of a decree was sought, the plaintiff did 
not, as B. 7 of the Court Fees Act directs, state 
in his plaint the amount at which he valued the 
relief sought, nor did the Court of first instance 
cause him to supply this defect. On appeal by 
the plaintiff from the decree of the Court of first 
instauce dismissing his suit, the lower Appellate 
Court demanded from the plaintiff Court-fees iu re- 
spect of his plaint and memorandum of appeal com- 
puted on the market value of such house, the plaintiff 
having only , paid in respect of those documents 
respectively the Court-fees payable in a suit for a 
declaration of right where no consequeutial relief 
is prayed. Held that the market, value of the pro- 
perty could not be taken by the lower Appellate Court 
to boLhe value of the relief sought, as the plaintiff did 
not seek possession of the property, and that, as the 
valuation of the relief sought rested with the plaintiff 
and not the Court, and as in this instance the 
declaration of right claimed necessarily ctirricd with 
it the consequential relief sought, of which the 
value was merely nominal, further Conrt-fees could 
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DIGEST OP CASES. 


COURT FEES ACT CVH OF - 1870) COURT FEES ACT (VII OP 1870) 

— eon(tn«e<i^ ~-«cni{»uecl, 

Unt be demanded b; the lower Appellate Coort front 
tiio plaintiff. OsxocEE t<. HaBi Das 

[I. X.. B., a AU.. sea • ' ' 

^ Satt to hatt a leatt $ei 

atide and Itttldinfft treefed ly leane* demoHalied — • 

■ ■ ■ . • iltiton of 

I " i decree— 

■ ■ > 1 of a Ta» * • 

■ < • • ' tlie joint 

u_.vS». the other _ a-- w- 1 . .-a....*- 

co'sharera nad granted, act a«de, and to hav* th« MAR Biubaji . • I, D. B., 10 Bom,, 60 


BOBex, and Ttbeu, JJ., with ref erence to the firat 
suit, that it was one fur a dcclaratoi; decree in which 
conaeinential relief was prayed, and fell under «.■?, 
art. 4, cl. (c), Court Peei Act, 1870, and inch relief 
being valued at 8100, bad been properly inetitnted 
In the hlnoslfa Court JoaAX.KuBOBv.Tii>BSnioa 
tL I.. B., 4 AIL. 320 
BtmEtBBl CulUBEtr V. Kaimo 

CL 1.. B., 4 AU.. 320 


and ahould bo etamped accordingly. Abas AU 
P nanniW «, jAUtBBUSSUf MABOKED 

(13 a I..E. 160 

9... ■ — — -■--<dppoal — Contract Act, 
r. The itamp duty payable on an appeal from 
an order made by a DUtnd Jndge on an application 
under a 265 of the Contract Act (IX of 1873) tbonld 
be an nd ralcrent foe ai in a euit for aeconote, under 
a. 7, cl. 4 (0 the Court Fec» Act, VII of 1870, 
Javaii Bainatami r. Sathan Bakam, I. X. 2.. 
1 ATiut.. dtfO, and Laehman Zall t. Bam Zall, 
J. L, 6 Cale., SSI, adored. LibrsBAi v, 
Bkticbasxi . . . X It. B., 6 Bom., 143 


““.“S*.'"*,,* “1 s’?*' ««il»tWre..Acl mi OI 1870). Bmiaai'. 

queoUy sold the eame moiety to ^ A sued S for p»>,T.xCT,r ^ t t t> 9 roe 

the cancellation of the instrument of mortgage to 2. ... .,0,3 


the cancellation of the instrument of mortgage to 2. 
Seld that the suit was in the nature <if a simile 
declaratory suit. Easau Khab v, DisrAi Soros 
(L 1,. B., 6 AIL, 331 
6. Su:t ta act aatdc a trust- 


L — ,B. 7, cL 6~5t»5orit»a<« huttri- 

holder— Assesament of Co»r<-/ee t» euif^br poaaet- 
s*on of o fraetwKal part of on ectaie. — The assess, 
meat of the Court>fee iu a suit by a subordinate 
ienure'holder to recover possession of a definite portion 


R2>50/)00. A obtained a decree. B appealed and 
sought to afhx to his memorandum of appeal a ten* 
rupee stamp, under art. 17 (cL 6) of sch. II of Act 


7. ■ - ■ ■ Suit for a declaration and 

xnjuiicttonSlamp — Conaequential relief.— The 
plaintiff sued to obtain a declaration that he was 
entitled to tho excluuve management of certain 
devasthan immoveable and moveable property. Bis 
plaint, which bore a tcn*rap<>e stamp, contained a 
payer for as inj unction. The Subordinate Jndge 


(Vll of 1870) was clearly intended to provide a 
standard of valnation in the Bombay Presidency, 
not only for the comparatively rare case of land 
famung part, but not a definite share, of an estate 
paying revenue to Government, but for all casts of 
suits for land. The theory being that all land is 
primanly liable to be rated or taxed for tbo public 
revenue, any sum not levied according to tlie ap. 
pivsvuent made in order to show the proper amuuut 



( 1871 ) 


(1872 ) 


DIGEST OE CASES. 


COURT FEES ACT (VII OF 1870) 

— conliiiticiL 

of tbo land-tax may be regarded n» » Tcmhawn. In 
tlio enso of a talukhdari ^■iU^^go, tho proiirictof of 
wliioh Iwd, under a settlement witli Governmeiit for 
a period of twenty-two years, agreed to pay a fixed 
aiiuual juiumaor luuip aiTiessmeiit, inetead of tlio full 
survey assessment fur the whole village. Ileld by 
a majority of the Full Ileucli tlial the diffcreuco in 
amount between the jumma and tho full survey assess- 
ment was a remission, and therefore a suit for iws- 
session of lauds in this village was to he vulite<t 
according to el. fi of the proviso to art. 5 of a. 7 of 
the C<iurt Fees .let (Vll of 1870). 2Vr BrnowooD, 
J. — The I'emissiou contumplaled by cl. (3) of . tbo 
jittiviso “ is an earprew remission, and not a mere 
difference in amount between the actual assessment 
jiayable by a talukhibvr and the survey assessment.” 
The three clauses of the proviso seem to apply only 
to lands which liave been subjected to a survey 
settlement ns ordinarily understood and legally pro- 
vided for in the Uombay Presidency ; the first clause 
being applicable to lands settlid for a. peri‘'d not 
exceeding thirty years, the second to lands settled for 
a longer period or pcnnanently, and the third to inoni 
lands on which tho wliolo or a j)art of the survey 
assessment lias been expressly remittetl. Thetnlukh- 
tlars arc not innunbii-s. They arc land-holder-s 
liable to pay a land-tax, but not under a survey 
settlement, such as is aiiplicablo to lands for which 
provision seems to laivo been specially made in tlic 
provLio to art. 5 of s. 7 of the Court Fees Act. Jfo 
part of tho proviso, therefore, applies to a suit for i 
the possession of lands in a talnkbibiri village. Such j 
a suit should be valued according to cl. ((f) of art. 5 ' 
of s. 7 of tho Coart Fees Act. At.a Ciieia r. 
OauAD UiiAt Tuakebsi . I. L, R., 11 Bom., 641 

B.AY.\ai AIoUA>JI r. PUKJAnUAI IIA^• 0 ^nLVI 

[L L. B., U Bo u., 660 note 

3, J?aramla tit Malabar— 

Faluation of suit for. — On its appearing that a 
parauiba in Malabar is not subject to Lind-tax, but 
that a tax is levied on trees of certain kinds wliich 
mav grow on it, — Held that a paramba must bo re- 
guttled for the purposes of the Court Fees Act as a 
garden or us land which pays no revenue, according 
to the circumstauces of each case. Addathooan 
MOIMN r. PraLAKBATU 3rAMAir.Y 

[I. L. E„ 13 Mad,, 801 

— s. 7, cL 8— Suit to restore attach- 
ment — Civil Procedure Code, 1859, s.2~lG , — Aatunip 
of filO is sulHcient for tho plaint or memorandum of 
appeal in a suit brought, under s. 246 of Act VIII of 
1850, to resti.re an attacliment upon a house which 
has been removed at the iustauco of an intervenient 
under that section. A person wlirso property was 
attached was not compelled to resort in the first in- 
stance to an application under a. 246 of the late Civil 
Procedure Code (Act VIII of 1859). There was 
nothing to prevent him from commencing his litiga- 
tion by a regular suit, if such were his pleasure. 
Cl. 8 of s. 7 of the Court Fees Act (VH of 1870) 
would apply to such a suit. The language of that 
section is not limited to suits to set aside any special 
kind tf attachments on laud. It is large enough to 


COURT FEE8 ACT (VII OF 1870) 

—continued. ' ■ 

include suits brought, in pureuance of the permission 
given by s. 216 of Act VIII of 1859, to set aside 
attachments on laud, us well as other suits for that pur- 
1> HO brought independently of that section. Tho term 
“ land ” in cl. 8, s. 7 of the Onirt Fees Act, does not 
include a house. Quterc — Whether that clause in- 
I eludes all suits to set aside attacliments upon land, or 
all such suits, except where tho result of setting aside 
the attachment would bo to alter or set aside a sum- 
iiiary decision or i>rdcr of any Civil Court not cstab- 
lislicd by Letters Patent or of Revenue Court. Data 
C llA3I> Klit CUASD r. HbJI ChAND DhAEAU CEA^^) 
[I. Ii. R., 4 Bom,, 616 

1. S. 7, cl, Q—Suit against a mart- 

gagee for the recoverg of a portion of property 
mortgaged. — In eases in which it is competent to 
tiic mortgagor to sue to recover a portion of the 
mortgaged property, tho debt must be regarded as 
distributed over the whole property ; and as regards 
the portion of the property sued for, “ tho principal 
money," expressed to be scoured, must betaken to be 
the proportionate amount of tbe debt for which such 
portion of the property is Iwbic. Balkeisusa r, 
Naovekab . , . I. Ii. R,, 6 Bom,, 324 

2. Redemption suit — Separate 

memorandum of appeal presented by each of two 
appellants, Proper fees chargeable on. — A decree 
having been given by the lower Courts in a redemp- 
tion suit, directing that the mortgaged property 
sliould be redeemable on payment of the amount 
expressed to bo secured by the mortgage deed, vis., 
Rl, 152-16-1, to the defendants, — vis., R568-9-8 to 
tho defendant Umarkhan and H68‘l-5-8 to tho 
defendant Moro and two others, — appciils were 
preferred to the High Court by Umarkhan and Moro, 
each of them presenting a separate memorandum of 
appeal. A question arose as to what Court-foes 
should bo levied on them. On reference by the t.ax- 
ing ollicer of tho Court, — Held that the Court-fees 
to be computed uixm each memorandum of appeal 
was, under s. 7, cl. 9, of the Court Fees Act, VII of 
1870, to bo according to tho i)rincipal money express- 
cd to be secured by the deed of mortgage, viz., 
E1,152-i5-4. Uhaeeuae e. Mahomed Khae 

[I. L. R., 10 Bom., 41 

B. 10. 

See Res Judicata— Jedgmeets oePeeii- 
lOEAEv Foists I. L. R., 8 All., 282 

L Civil Procedure Code, 1877, 

s. 54 — Rejection of plaint. — S. 64 of Act X' of 
1877, which directs that a .plaint shall be rejected in 
certain cases, applies only to the initial stages of a 
suit before a plaint lias been registered, whereas, the 
application of s. ,1® of the Court Fees Act, which 
directs tliat a suit shall be dismissed in a certain case, 
is not susceptible of restriction to any particular 
stage. Vali£A Kesata Vadhyae v. Suppee Xahi 

[I, L, R., 2 Mad., 308 

2. Dismissal - of suit — Civil 

Procedure Code, 1882, ss. 54, SB — Court Fees Act, 
s. If.— The “ dismissal ” of a suit under s. 10 or s. 11 


( 1873 ) 


MQtSr os CASS5. 


( 1874 ) 


tjOtniT FEES ACT C^Jt OF 1870) 

— contutued. 

of (lie Court Fees Act has the earue effect ai that 
VnMdcd by s. Sp6 ot the Code m the ewe ii£ “Mjtc* 
tion ” uf a plaint uuder s. 54 BiLKaeAK Kai v. 
GovisD NatU TewabI 1. IaE,, 12 All., 120 

3, ...- .. Suit intuffiettnily — 

Orderforpaymentof addtUotial Cov.H\feet—Po*tr 
of Colirt to enlarfft ttne for paymtnl.—Btld that 
it is ciAnpetvut to & Court ^bith Has made an uedt* 
Under 8. 10, cl. ii, of Act VII of 1670, fur tlie 
tuent uf an additional Couit^fee to eulatge, cither 
' before ov after its eiliiratiun, the tune liinited for the 
payment of aucb additional fee. Aocirt Naraii* t. 
t,keo Kotr, I. L. Z.. 17 Cnle»B12 . L. 17 1. 1, 

and likugviandat Bagla y. AhuAktnad, J. ZhXiJG 
JSom., £63, referred to. Cuvtrvi Lai, t. Ajuduia 
I'BASAD . . . I. li. IL, 10 All., 240 

- 4. ' —• - Court‘fee~ProCtiitir€-~S&‘ 


Bucit timo as tiie additiunal Cunrt*fce duo by luia 
miubt be paid. IfiSAur Sikob r. CSATtruudJ 
SzsoH . . . L L. B.. 20 AIL, 862 

6.- Ordtr Ttquirtng additional 

Covrifte an claun patted utiteijvtnt la decree— 
17<crre prepared to at to gtte e/feel to lulteguenf 

• . • I. 66 . 58 J— 

•1*1. ,1 Judge, after 

• ' ■ 18^, agw 

„■ I ... directed the 

appellant to pay additioual Cuurt-fees on her uiemu* 
raudoiu of appeal. On the 2nA May 1B83, the 
appellant paid the additioual Court>feea uuder protest, 
and a decree n'Si then prepared, beanng date (he 
Ist March 1883, but it referred to and carried into 
effect the subaoqaent order of the Zlst March and the 
2nd May, Per Mahuood, J„ that a* a<ion aa the 
Judge had passed the decree of the 1st March 1$S9, 
he ceased to ha> e any power orer it, and was oiA 
cumpetent to introduce new matters not dealt with 
by the judgment ; that the order of the 21st March 
and the deposit of the 2nd May, whether right or 
wrong, were not proceedings to whidi eSect eunld be 
giren m the antecedent decree of ihe Ist March 
1883! and that the decree was ultra nree to that 
extent and was therefore luhle to correction in 
second appeal under a. 564 of the Ciril pmeedtfre 
CiAe. 7116 powers conferred by ss. 64 (c) and (e) and 
S5, read with a 582 of the (^iil Procedure Cooe, or 



COUBT FEES ACT (VII OF 1870) 

— continued. 

The powers conferred by i. 28 of the Court Fees Art 
caxnuA be exercised by an order jiassod after il,<j 
dednon of the case to which the qiirsUoii of tlm 


Judge omU exorcise hit poWer of ordering documenU 
to be stamped, and leciucd, on the other hand, to 
cuDlimplate the exercise of that power at any time 
sutisc<iuiuit to the rtccipt, filing, or use of a ilucuinnit, 
and to male the valimty of the ilucuiiicnt and the 
procenbiiga relative tlicreto depeudrnt ou lliu 
ehicument being properly stamped. Maiiavei r. 
Uui KiSBBK Das . . I. L. B., 7 AIL, 628 


an account, but siiupiy an aetlun for luwncy lent. 
KftuuBABAv t. Anuji Vismntsiu 

[12 Bom., 227 

2. Sieeufion of part ofdecree 

—Payment of full amount of Courlfeee not nteee‘ 
eary /<,r tucii purt tsecetfvn* — CunetrurtMu of 
Aet— Court Feet Act, 1 . 17 —Hie pUIntiS sued tlio 


ppAts at t(151, and paid on tliat aminiut. lie 
ebtained a decree, and the atnouiit of nir«ne pn.fils 
awanhd to him was U3,6t9*13,3. The decree 
further directed that pusscfadun of the house should 


VDdrr a JJ of the Court Firs Act (VII of 1870), 
the jilaintiff was not entitled to execution of any 
part of the decree until he paid the proper Court* 
free on the sum awarded as mesne pnflti, rti^ 
U3A40 13*3. Held that the plaintiff nught oUalti 
exccuthm of that part of the decree which ordered 
delitery of the bonie and books and docutnenta 
witiioot puyirg the fees payable on the artvAiut 
awarded for mesne pnAts. 8. 11 and s. 17 of 
ihe Gunrt Feet Act (VII of 1870) emgbt to be 
timUarly construed; and the language of the Utter 
eection. which deaU with multifarious suits, sliuws 
that for tte pnrpotes of the stamp retenue such 
snita are deemed to be a collection of distinH tniU 
reUting to the several causes of action c<>mbiiied in 
than.. 2s •ppiyiug s, II to such suits, In order to 
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h waB 

“jr 5 i» “ siSi.. iz sSiS 

'appeal, *c'^?V=ltisfiod that the direct a re&ind 

-of one-halt ox _ 

pBOsnsso C® 

— 8 » 


• •; AnpHcaiion/oy^v^e decree-holder, ^ jj^esne 

executing . accessary ,cved hy the C •_ £ 

lS°eV>«».‘’”JJ «“»««» *'■ ,S aece. if “ 

‘ Vees act. 

1870 • 146 , alO 

I. I-A ®W 9 

„ .T —PeceeeS. t, 11 All-. 91 
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of #tn8t he a 
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U'*’ ^QCTt^ 
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■ 
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3 .^ 
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siH*" „i— ileJdth^ ;pee3 Act, 

?/»PP«“7'- of o« "tstchBcrvei^”;.- 

^3' f -vnd separate ca j 504. ^gpijew fo^ • 
distinct I. A , j.g£^grs and iaiicritanee. 

oi the. nephew- ■ 
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DIGEST OB OASES. 
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COURT PEES ACT CVIl OP 1S70) 

Stbaiqht, J., that, opder Bi 17 oE the Cooit 
Fees Act,1870. the pl&intsjid memorandum ot appeal 
iu the suit vere cbai^eable vith the aggregate 
amount o{ the fees to v;hich the plaints or meBu>. 
randa of appeal in separate suits for the moveaUe 
and immoTsable property uould have been bahle 
under that Act. Per Olmisuj, J,, that Court-iw 
were leiiabJe on the plamt sad memoran<ftun of 
appeal on the tutal value of the claim, the suit not 
being one of the nature to which a, 17 of the Cbnrt 
Fees Act referred. MPi> Cbaitd v. Sqib CHABait 
LAI. . . , . I. L. R, a AIL, 676 


COUBT FEES ACT (Vll OF 1870) 

—~t9at\»ued. 

Bahjects would he liable under the Court Pees Act. 
PAftsnoxau Lal e.LACHUAK Pas 

CllaR^SAa, 252 

. “■ — — Suit for Poisetiiou of 


Rkvbbkrcb ukdab tub Coubt Fbbs Act, 1870, 
0-6 . . . . L li. R. 16 AIL, 401 

7. — ' ■ - Muliifarxou* lut—Covti' 



the claim. Auab Katii r. XsAxnBDAS 

• [LL.R,8Aa,l3l 


cUim. Ckfdi Lal v. iTtVath Chand, I. L. L , S 
.477., 88%' dissented from. KisaOBi Lal Rot e. 
SOABQI CDPBDSB hl0£00lU>AB 

[L L. R,8Calo,59S 
10 a Za R, 356 

B. 19. 

S» >YbITT 8 H Siaiemzbt. 

[L li. R, 6 Bom., 400 

la a I.. B . 367 

L— — — ■ iSlawji OH mtmorandum of 

appeal hp jadament'deltor i» wtody ^rom order 


6.- Svit on hnndie—Iheiinet 

causes of aeUan — “ BUUnet tabjecU ." — In a «ait 
upon tmee different hundis executed on the same 
date by one of the defendants in favonr of 
the other three defendants and hy them aesigned to 
the ptalntlC, and not paid on maturity, — Be7i7 that 
each hundi afforded a separate cause of action, that 
the suit embraced three separate and distinct subjects, 
and that the memorandum of appeal by the first 
defendant was chargeahle with the aggregate amount 
of the Court.fees to which the memotandum of 
appeal in suits etahraciug separately each of such 


Fees Act. Eali PBoeAD Babebti «. 
GlSBOBKB & Co 

p. I* R, 10 Calc., ei ; 13 C. L. R, 166 

2 Complatntt made bj/ ««««» 

[I, Ij. B., 16 Mad., 423 
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See ®vi«xoA3S C^aES _ 

■POWEES I ^ iBlllEa-. 
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‘SSi"- 

ci.i* ^r;^.>i'>-^ i^r 
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staoxP'^’ ,tive effect ^ceu lou t, 

"I^Stioa, paragraf “sigh Coutf 


offfccW’ ao*^ ,j^e i^-ivd ^ tho 

s^r»i ‘^isf 0^ 

*• .-^. .t with s- ,0 or s. or ioa-i'"" 



Act has tlie satoe effect m that prorided by 
>f the Code in the case of ‘'rejection”’ of a 
under a. 54. BuCABan Bai r. Gobutd Natb 

« . . . 1. 14. R., la AIL, 129 

S.SO. 

See Limitation Act, 1877, b, 4, 

[I. I,. R., 12 AU.. 129 

-s.SL 

See Affeai> in Cbiminal Cases— C snt* 
iNAii Pbocbsobk Codes. 

[t. L. B., 20 Calc., 967 

See CoMFESBATION— CEIinHATi Ca3S9— 
For Loss oa Injubt cAKSEn bt 
OTFEV ee . I. li, R., 7 lilad., 346 
■ • ' nd*r~ 

' a fee 

. part of 

. . ..i a fine 

id by the Court, and may be retained in 
t pending an appeal, vrhere an appeal lie* 
CMOTs , . • .6 ItCod., Ap , 23 

ieN'Emtssss e. Tavqateiv CnstTi 

tl.L,R„a2Kad., 163 


nthci plaint for an account estendiiip: to a 
no'nnt of >aluatiou. Ebakspaq BHANJiBEra 
jui DOBABJi , I, Ii, B., 7 Som., 636 
Abac Am Pbadham r. Jamibtodin Mako- 
13 C. L. R., leo 


ut the CnnTt*fee upon a piaint- BUAsaps 
err 1. 3I0N0DCK BHr'stn! 

[L L n., 10 Calc., 11 

I. PaWET BttCGUT e.ltOKOHnn BKnoiiT 

[13C.1..B.,171 


— — jlfemorandem 0/ appeal 

» ofier under *. SSI of fSe Ctc«f ProeeSare 


li. R., 10 Bom., 233 


COUfiff TEES ACT (VH OP IS70J 

~eanixa»ed. 

^ 4 . ■ ■ PrOrix*— driver.! ..... 7 ,,, 


... ■ 1 

M« Umrt fees Art, may he a,lmitted on a ^una 
^amp. PoBiaa SapoopT r. IX7S2G11.B 

tl4'W.R,,21 

Bch. I, art. 3. 

See Rmistbatios Act, 1871, 8. 2. 

(3 ATad., 35Z 

L bcK I, arts. 4 and b-dpphea- 

tioajW eeviSH...— An appluation fortevlne of inflr* 


■““**"^p 4 ’w .^^*249 
3. -- ' " — - — — dpplxeaUon for renew 

of »» panper tuit — Courhfee—Act 

Ha. VJI of 1870 (Court Fee» Act), eck. I, clavn— 
Civil Proiedur* Code, * 410.~Ileld that, vhen an 
appifealioa for review is presented in a suit ta 
forvMt pauperxt, that application, liko the plaint in 
U16 suit, it nrt liable to any Court>fee. Vuca Bibi 
r.NAiMABlw. . . 1. 1,. B.. 20 AU., 410 

3. - 


Sianp~Pe(tUcin <if reriev. 

— B'hen aplaintormcmotuudDinnf appeal comprises 


[T. L. B., 4 Bom., 23 


[7 Mod., Ap , 1 


may be presented on payment ol half the fee levi- 
able on the plaint or memorandum of appeal (under 
art. 5 of sdu I of the Court Fees Art, 1870), the 
time durii^ which the Conrt is dosed for laeation 
cannot be excluded. iN BE IvOia 

[L L. B., 9 Mad., 134 

- — Apj»l*cattc»/or reeieie — 

ITietier Courifee payable it c» the ralue of the 
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sch. X. <‘^\Xilit<j of /“ Jo 
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DI.aEST OF CASES. 


. COTOT I^ES AQT CVH OF , 1870) 

' — continued. " V . • ■ 

possessed of or entitled to. Ik, the aooss ov 

QroEQE' ‘ ' V • 

' ‘ [6 B.L.E.,Ap., 133:15^.2,, 457 note 


COUET. FEES AQT (VII OP. 1870) 
— ntUtnufd. -* ■■ ' -ii r 

that there v.%s no ground of exemption froia it. IR 
THE aooD« 0? Seihath DASa ‘ . 20 "Vr. H., 440 


ting to “ prop'erty ^rhich & deceesed person was pcs* 
scssed of ss a trustee for any other person.** Jletd 
that B’i half share shovild be treated as tmat pro- 
perty, and exempted from the 8 per cent, ad vatorea 
fee. Ik tbz ooona on Beikdabek Gbosb 

[11 B. L. R. Ap., S8 : 10 W. R. 230 

* 7.— J/ttter* of adminufralum— 

Btlate of S\nda in Aaade qf defeated dau^i/er^e 


IK TUB aOOHs or Bau ChAKSBA DA3 


~ ji^petnfmeni fy will.-- 


the Court Pees Act. Ik tbb soona or Obau 

' [12 B. I.. R, Ap., 21 
21W.R., 24^ 
1 2 . — . ■ Ztderr e/adm%nit<ra(to»^ 


is tss OOOP9 or Bxazb 

[13 B.X..R,Ap.,24 
21W.R» 367 


mortgage, the value cf ,the property for the purpose 
of eatitnating the ad valorem duty payable u^cr 
the Court Fees Act is the value of the entire pro- 


tration. IK tbs qoods or Ikheb 

[8 B. L. R, Ap., 43 ; 16. W. R, 363 

■ ' ' nitlraiton, 

’ . xofajiMt, 

• the terms 

• . e reenvers 

who had been appointed pendeafe hie endorsed and 
transferred certain secunties and shares to one of the 
parties. Dt pursuant to the decree. The Bani; of 
Bengal Account Department and the companies cod- 
cemed having refused to .recognize the transfer,-!) 
applied for liters of administration in respect of the 
securities and shares m question, claiming cxempliim 
from the duty prescribed by the Court Fees Act, 
sell. I, cl. II, on the grou^ that she ought not 
to have been required to obtain such letters, her right 
h.a\ing been declared by a decree of the High Court. 
Held that the prescribed duty must he pud, and 


the probate fee charged on the balance. iK ns 
mill. OB Baaichabxba Laxsbuakii 

[Z. Is. R, 1 Bom., 113 
14. ■ . _ 'Bxetvtort obta\Tivng second 


ooooa o? Qabebb 


. I. R R, 3 Calc., 733 
(2 C. R R, 438 
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( I8?3 ) 


DJGBST OF CASES. 


( 1891 ) 


COURT PEES ACT (VII OE 1870> 

— cunitaued. 


Litters Patent. Sadashit PesBWAirT i>. Aiuabau 

Saehasau , . 4.Eom.,636 

6. ■ iS'ui( /or a dtelaratio» of 

irigki — .Suit ia set ande an order under e. 2^ of 
»lc< VIII oflSSS rfijaiiojuinj a cMih* to froperlg 
ti»<ier a<(acA««e«<— Co»*e 2 «<e»ftai nhef. — Beld 
that a suit for a decluation of the plaintiO’s pro- 
prietary right to certain mov eahle property attached 
in the execution of a decree vhile in the poaseerioo 
of the plaintiff, and for the canctlment of the order 
of the Court executing the decree, made under e. 2AG 
of Act Vill of 1859, diaallou-ing his claiox to the 
property, could be brought on a tUmp of B20, and 
used not be valued according to the valne of the 
property under attachment. Clunta t. Aam X>taf, 
/. X. R„ 1 AUh followed. Jalal'ud-din 
Zlahomed r. Shohonelta, IS B. L. S., Ap, i, 
diisented from, 2£ottehand Jaichand t. Badabhat 
Beitanjtf 11 Bom., IBS, and ChakaUngapttkana 
l/a\ker v. Aohipar, /. X. if., 1 Mad., dO, diatin* 
{Tuislicd. GtrxuBi Za£ v..rAiiAUK Rat 

CLL.R.,aAlL,68 


previously come into her poueeslon under a transfer 
by sale in lieu of her doivei.debt The plaintiff’s 


first instance held that this iias not sufficimt, and 
that the Court-fee should be calculated ms the 
amount of the decree in execution of whidi tbo 
property had been attached. Seld that, looknig at 
the nature of the reliefs sought, cl. i, art. 17, srli. 11 
of the Court Fees Act, 1870, was applicable, and that 
a BIO stamp in respect of each order sought to bo 
set aside was payable. Bat/achand Nemeiand T. 
Ileiac7iaad Dharamohand, I, X. S., 4 Son., 515, 
a,t\A Oulzari Mai V, Jadaun Rat, I. L B.,3AB, 
63, followed. Faxisia Blgam r. Sesn Riii 

[Lli.R.,0 A1L»34L 


COURT PEES ACT (VII OP 1S70) 


decrees, -the wife of the judgment-debtor, under 
s 178 of the Nerth-Westeru I’rovinces Hunt Act 
(Xll of 1881), objected to the attachment on the 
ground tlu^ the property had previously been con- 
veyed to her by her husband under a deed of gift. 
The objcctuni was diiallowed, and she thereupon 

broiii^ht a stiifc with i-ffpreiice ♦'>» Tif-.-,pii>T'« of 


6 All., 341, followed. "Mahsaj Kitasi v. Rasua 
Pbasas S iitaii . . XL. R., 6 AIL, 460. 

— Bch. II, art. 17, cL 2. 

See DsciABAiOfiT Dbcbbb, Sinr sob— 
Aoamovs . L K.» I Bom., 24S- 
^ f1 a — deelaratton 

ofrtgU to kart door* closed.— k right or interest in 
the subject-matter of a suit fof the purpose of closing 
ft uew alleged to have been opened with a design 
to assert (injuriously) right* over adjacent lands 
may be shown vrithout payihg the stamp necessary 
in a suit directly foi the lan4 itself CHUBiiirv v. 
TaubAli . . X - aNxWxv4I 

2. ■ 1 . 1 — , Suttfor declaraiorg dteret 

—Id a suit for possession ft>^d vrasilat, plaintiff 
obtained b decree declaring hi* nght to possession 
upon (be death of bis father. Defendant appealed. 


bear an ad oalorttn stamp duty. SIULlia v. 

Akhosbe Raax , . . .16 Vn R., 41R 


perty of deceased, and nslced for “ coufirmatii.u of 
right and possession by enforcement of the will, m 
rerenal of the summary order of the High Court.” 
mid that el. 3, art. 17. sch- II of Act VII of 
ISTtb ^4 not apply. This was not a smt to obtain 
a declaratory decree where nu consequtnlial relief 
we* prayed. DoABAKDinr CnowiiHBy r. Rajuo-’ 
niM f Chowdbain . . 8 B. li. B., Ap , 32 

S, C. DISOSUOTBOO CnoWBiniT r. Baimobimi 
C aOWDUBAIK . . • -I® 213 

4 . KofMtios of suit for de- 

claralorg decree — Conseiuonlial relief— Court 
3 B 2 



c 1895 ) 


BIGEST OF CASES; 


COUEO? 3?EEB ACT (VII OP 1870) 

— continued. 

Fees Act, 1S7CK s. 7, cl. 4, and s. 17. — A suit pray- 
iiig_ merely for a declaratioa that the plaintiff is 
entitled to require the defendants to account to him, 
and to permit him to inspect their books, is simply a 
suit for a declaratory decree without consequential 
relief, and falls within art. 17, cl. 3, of sch. II of Act 

VII of 1870. A suit praying for such a declaration, 
as the above, and also for a positive order in the 
nature of a nuandatory injunction for the production 
of the defendants’ hooka and property in their hands, 
or a suit praying for such declaration as the above, 
and also for a p.ositivc decree for an account to be 
taken by the Court, and for the production of the 
hooks, and property, would range under- s. 7, ck 4, 
art. (c) of Act VII of 1870, ns being a suit “to 
obtaiu a declaratory decree or order where consequen-. 
tial relief is prayed,” and also within art. (d). of 
the same section, as being a suit “to obtain an injnnc^ 
tion and a suit of the third species described above 
Would fall under art. (f) of the same clause, ns ' 
being a suit “for accounts.” Qtiare — Whether, 
in the case of a suit for a declaration of the right of 
the plaintiff to an account and to inspection of the 
defendants’ books, and for- a mandatory injunction 
for the production of those books, or of. a suit for 
such declaration and for- a positive decree for the 
taking of an account by the Court and the produc-. 
tion of the defendants’ books, the plaint would, by 
virtue of s. 17 of Act VII of 1870, require separate 
stamps \mder a.rts. (d) and (f) of cl. 4. s. 7, or be 
sufficiently covered by the stamp under ai-t. Cc),of 
the same clause ; and whether, assuming the deelara*. 
tion and the account each to require a stamp, the 
prayer for an injunction or order for the production 
of books is not merely ancillary to, and not a distinct 
subject from, the taking of an account. Quecre — 
Whether the provision in s. 7, cl. 4, of Act VII of 
1870, that the amount of the fee payable in suits 
falling within that clause shall be computed “ accord- ; 
ing to the amount at which the relief sought is \ 
valued in the plaint,” is so inconsistent with that | 
portion of 3 . 31 of- Act VIII of 1859 which permits | 
the Court receivii^ the plaint to revise the valuation i 
of the claim as to render- that portion of s. 31 of Act j 

VIII of 1859 inoperative in suits within s. 7, cl. 4, of j 

Act VII of 1870, notwithstanding the concluding 
passage in that clause. Queere — Whether the con-, 
eluding passage in cl. 4, s. 7 of Act VII of 1370, is 
too express to admit of a limitation of the power of 
the Judge, and leaves him. the right to revise the 
valuation placed on suits under cl. 4 by the plaintiff.. 
But, assuming this to be so, it would, generally, not 
be advisable that the Judge should enhance the valu- 
ation on the reception of the plaint. The fee pay-, 
able under s. 7, cl. 4,. of Act VII of 1.870 is according 
to the amount at which the relief sought is valued in 
the plaint, and not the value of the subject-matter 
of the plaint, AIanohab Gaitesh v. Bawa KA5I-- 
CHABAir Das . . .XL. K., 2 Bom., 219 

5. Stamp — Feclaratorp de- 

cree — Substantial -reZie/.— Where the plaintiffs sued 
for a declaration that a mutwalli had been guilty of 
misfeasance, and asked to have her removed from the 
juutwalUship and themselves appointed in her place. 


( lS9e? ) 

COUE.T BEES ACT (VH OE 1870h 

—continued. ■ - 

whereby they would have been entitled to a share in 
the profits of the wuqf, — Held that the fixed stamp 
. fee of RIO required by cl. 3, art. 17, sch. II of Act 
VII of 1870, was not sufiicient; but the plaint shonld 
bear a stamp of a value proportionate to the subject- 
matter of the suit. Delsoos Basoo BEsmt v. 
AsnGBn At.t. v Khan 

{18 B. L. H., 167 : 2& W. E., 453- 

6; Valuation of suxt—Mdho-.- 

medan law — Wuqf — Fndowment — Femocal of 
trustee— Court Fees- Act, Act VII of 1870, s. 7-, 
el. (3')x and suh-cl. ( f J. — In a suit for the removal 
of the defendant from, the management of’ certain, 
trust funds on, the ground of misconduct, the plain-, 
tiff stamped his plaint with a Court-fee stamp of' 
HIO, and valued the suit at H7,000 “for the purpose- 
of jurisdiction.” Held that the H7,000 must be 
taken, under the circumstances, to be the plaintiffs. 
interest in the sabject-matter of the suit, and that 
the Court-fee must be estimated upon that sum. 
Helroos Banoo Begum v. Asgur Ali FJian, 15 B. L.. 
B., 167x followed, OarEAoiliEAA r., Jones; 

[E L,.E.,.10-Calc,, 599 

T, — Stamp. — Suit to set aside 

a deed' or-icill—Heclaratosg decree — Consequential: 
relief. — In a suit for confirmation of possession by- 
declmution. of proprietary right, and also to set aside 
a forged and invalid sr\\\,—Held that the plaintiff- 
sought consequential relief over and above the declara- 
tory decree prayed for, and therefore the petition - 
of appeal ought to be engressedon a stamp of propor- 
tionate value to the subject-matter of the suit. Joy 
Nasain. Gibeb V. Geeesh Chtjndee JJyteb 

115 B. L. B., 172 : 22 W. E., 438. 

See Thakooe Been- Tewaeey r. Air Hosse'in 
K-han . .. 13 B. L. E., 427 ; 21 W. E., 34. 

L., E, 1 X A.,. 192 

S'. Becl'aratorg. suitu — ^Where 

a suit was brought against the holder- of an impart!-, 
blc palaiyapat and others, to whom portions of the 
estate had been alienated, by the son of'the palaiya- 
kar, entiried to succeed to the estate on his f.ather’s 
demise, for a decree declarins: that the alienations 
made by his father- did not affect his rights, — Held" 
that the Court-fee leviable on the plaint was SIO- 
under art. 17 (3) of sch. II of the Court Fees Act, 
187>), and not an ad valorem fee calculated- upon 
the amount for which the alienations had been made. 
SAeVEABA KaEAINA V. ViJAYA R-AGHTTNADHA MAT- 

TAYAN Pannieondae- . X X. E., 7 Mad., 134, 

9, Suit for- declaratory decree 

— Consequential relief. — ^A suit in which plaintiff 
seeks- an account of his. father’s estate from the exe- 
cutor appointed under his father’s- will, and' in which 
he claims damages to the extent of H35,000 in default 
of his ohtiiining the accounts, should he filed on the 
stamp required for a suit for the recovery of £33,00 >, 
and not on a stamp of SIO, which, under cl. 3, s. 17; 
sch. II of the Court Fees Act, 1870, is the stamp l.-iid' 
down for a declaratory suit in which no consequential 



blQB^ ob CASES. 


( 189S ) 


fcODBT FEES ACT (VII OP 1870) 

—concluded. 

tihci Is sought aad which caailot be r«taed. fiAU ' 
DoOIAX SiNQb t'. GOPAX- KbISIO SlNOH 

[16 W. IL. 150 


Coutt Fees Act. was not sufficient for the plainC 
MOKHOBA DASSBB t. BoBIK CBtlSUXB SIlTTBB 

[10 W. B., 269 
IL — Jot- declttralory 
deiree . — The pUiutiS recognized the Tslidity of s 
Tnortgage for a term of twenty years of her deceased 


COVEN AWT-conc7t«feJ. 

See Registeab of Hion Co^bt. 

tL L. H., 16 Calc., 330 

Ereacli of— 

See Cases rsBER I.andloed and Tenant 
— F oEPsirPSA— UBiACii OP Condi- 
tions 

See fiSGisiBATiONJlCT, 1877, 8 49. 

p. L. E., 2 Bom., 273 
See Cases tjndeb Vendor and Pobchaseb 
•^Beiach 07 Covenant. 

in restraint of trade. 

See Cases fndeb Contsact Act, s. 27. 

not to alienate. 

See Cases dndeb MdsiOAOE— F obu 07 
MOBtOAOE. 

COVENANT EUNNma WITH LAND. 
1. •Transfer of the land.— 5, by 


fa course of (imCi the share la the <stote which 
davohed upon her by inhentaoca from her father 
and brothers, the sale deed of 1863 nutwithstanduig 
The Court was of opinion that the suit naa one for 
ilcclnration of n^t only, and tiiat the fee of 1110, 
which was Jiaid by her in respect of the nememndum 
of special appeal, was the fee prc^rly i«yab)e. 
lUAUAM i. Laita Baess . . 7 N. w., 343 


In & salt by A against Z and B for the arrears of 
the allowance, that A wm not affected by an agree- 
ment between Z and E as to the payment of the 
allowance, and B being in possession of the land was 
bound to pay the allowance. Abadi BsaAic r. Asa 
Bah .... Z. li. E., 2 AH., 162 


Act of 1877 is a fee of ten rupees, irrespective of tbe 
Nalueof the suit. Janioo i. Badsa Canto Bobs 
[L E. R., 8 Cala, 616 

COHET PEES ACT AMENDMENT ACT 
■ (XI OD 1809), 

Set I'nACTicj— CiTiL Cabd^Leitebs or 
Administbation. 

[Z L. R, 26 Calc., 404, 407 
fcOUBTS (COLONIAL) JURISDICTION 
ACT, 1874 (37 & 38 Vic., c. 27). 

See OrrENCB committed on tub llion 
SSA3 . . L L. B., 21 Calc., 782 

COUSINS. 

See Hindu Law— Ikhebitancb— S rsciAi 
Heies— Males— Cousins. 

COVENANT. 

.See Bdjldino Lease. 

[L L. B., 6 Bom., 628 
.See CoxTBACt— C onditions fsbczsbnt. 

[3 Mad., 125 


deedof sale ceased. The repreecntativcaof the vendor 


grow negligence m ..-.-e • — *• — — 
he could not be treated as a hand fide mortgagee 
without notice, and that, being in receipt of the 
pnfits cf the property, he was liable fer the annual 



( 1S99 ) 


DIGEST OP CASES, 


( IPOO ) 


C'OVENAITT RirUTJMrisrQ WITH LAWJJ 

~ cowl tidal. 

paj'iiRUt of 11)0 H23 froii) the dato when ha took 
rcsac.ssioii !is iii()rtg;i;;oo,_ Ai/ra Bank v. Barry, L. 
Ji’.i 7 II. B., Ida, 11)1(1 Bilchcr v. liuwlins, L. It,, 7 
Ch. App., 95!), ilintiiigiiisiioil. Ahadi Begam v. Ata 
Jiitnt, I, Ij, Jt; 2 All., J02, rofoviioU to. The iliiiui* 
tioii of the word “ iititico ” m a. 3 of tko Ti-anafcir of 
Property Aet (ly of ]S!)2)'c(!m‘ctly codifica the law 
its to notice wlticlt c.-cisted prior to the passing of 
the Act, CuunaiXAtf c. 

[I. L. B„ 0 AIL, 691 
COVENAH'T TO BEIIEW. 

— Sottloiuojlt — Amalnama, — A, a ta- 

minder, entered into ncgutietioiis with Govoniment 
for settlement of certain lends. Ponding tha settle- 
ment, A sublet to B end granted him an etiielnama 
for one year, and covoiiented therein tliafc wlietovor 
term of settlement ho might obtain from Oovem- 
ment, ho would grant to B e pottah for tho corre- 
sponding tenu. Tho negotiations with A wero 
broken eff, and Government settled with C on con- 
dition that ho should abide by tho jibovo amalnama. 
Held that C was Ixmnd by tho covenant to renew ; 
tho amalnama did not rtspiiro to be registered, 
KiDItJ. PKA3AD CUUSDKU c. U.VSISUNDEtt KOtt 

Cl 3. L. B., A. 0., 7 


CO-VEBTHBE, PLEA OP— 

See ArPEiMTU CotJnx— O wections 
TAKES roa vinsT hub ok Appbaii — 
Special Cases, 

[1 K. W., Ed. 1873, 243 
See IICSDAKD AM) WIFE, 

[8 B, L. B., 372 

COW, EBPnsriTiow oe— 

See PEK.VE Code, s. 

[1 L. K,, 22 Calc., 467 

CO-WIDOWS, 


See Hisdd Law— Adofxiok— Who mat 

OE MAi' KOT ADOPT. 

[I. B, B., 13 Bora,, 160 
I. L. B., 22 Bom., 418 
1. 1), B„ 23 Bom., 250, 327 


See Hietitj Law— Inderitakoe— Speciad 


IIeies— Peuaies— Widow. 

ri. L. E., 1 Mad., 290 
L. E„ 4 I. A„ 212 
i Bora,, 66 


3 Mad., 288, 424 
1 Ind. Jur., O. S., 59 
I. L. B., 2 Mad., 194 
L L. E., 7 AIL, 114 


See Eikdit Law— PAET mox— K ioet to 
Paeiiijok —Widow. 

[I, Xi. H., 1 Mad., 290 
*■ X. E., 4 I, A.. 212 
I. L. E., 2 Mad,, 184 
3 Mad,, 424 
6 3. X. E„ 134 
X X. E., 12 AU., 51 
X. E., 16 L A„ 186 
X. E., 22 Mad., 522 


C0-W1DO-W3~conchdcd. 

See Hikdd Law— Widow—Powee op 
D isposmox— A mesatson, 

[I. L. E., 9 Calc., 580 
1, X. B., 16 Mad., 1 
X. E., 19 L A., 184 
1. X, E., 22 Mad., 622 

COWBIE. 


See GAiCBDiNa , ■ I. X. E,, 18 AIL, 23 
fX. X. B., 19 AIL, 311 
I. X. B., 26 Calc., 432 


CBABS. 

See Peeventiok op CnpEMr to AATsr.u )3 
Act . . I. X. B., 24 Calc., 881 

OBEDITOE. 

See Deetoe akd Ceeditoe. 

See Cases dkdee ILuiouEDAjr Law — 
Debts. 

See Peobatb— O pposmoK xo, akd Eeto- 
CATXox OP, Geakt. 

[I, X. B., 2 Calc., 208 
I. X. E„ 6 Calc., 429, 460 
X X. R, 10 Calc., 10, 413 
X. E,, 10 I. A.. 80 
X X. E., 17 Mad., 373 
X X. B., 19 Calc., 48 


— Bemoval by, of debtor’s property. 
See Tuept. 


[X X. B., 22 Calc.. 669, 1017 
ft. X. B., 18 AIL, 88 


— Suit by — 

See Admikisthatiok 16 B. X E., 293 
[X X. E., 10 Calc., 731 

See Cases dsdeb Repeesestative op 
Deceased Pebsok. 


CEEMATIOlSr. 

See Ndisahoe— Undee CEnrisAD Peoce- 
DDES Code . I. Xi, B„ 25 Calc., 425 
[2 C. W. XT., 113 

See Udisakoe— Pdbdio Ncisancb ukdeb 
Pekad Code X X. B,, 19 Mad., 464 


lEEVnirAX BEEACH OP COjDTTBACT. 

See Cases cirDKE Act XIII op 1839. 

See JimiSDiCTioN op Ceihisai. Codet— 
Oppences couurrxKD osdt paetbt is 

ONE DISTEIOT— CEntIXAD BEEACE OP 

COOTHACT . J;5;5.’,10MaA,21 



( ISOl ) 


mdEST OP CASKS. 


( 1S02 ) 


ClltailNAli BREACH OI* CONTRACT 

— concluded, 

1. Penal Code, a. 490— Co#?r«rf 

c/ service to convey indigo to the vote , — An agifee- 
iiient {o( personiil sefrice in C<in>e^U]g indigo fiem 
the £eld to the Tats is not a contract the br^h of 
which IS punishahle by a. 490 of the Penal Code. 
Re Nowi. Tewabeb . ' , Q W. R., Cr., 80 

2. j Off'ente* agamtt 

traveller! —Quart — the words “during a 
voyage ot journey ” in a. 490 of the I’e&al Code do 
not limit the effeneea mads under that section to 
oSences against trsTtllets That section, however, 
does not apply to a contract to place the defendant’s 
carts at the complainant’s disposal for a spcciJied 
time to convey a thing from where he pleases to 
where ho pleases, Saqb v. NibckJUV CHsnBBJBB 

18 ■W. R.. Cr., la 

CRILIINAIi BREACH OP TRUST 


.See Abetmext . 4 C W. N., 309 
See BiNSsaa . I. lx. R , 16 AU., 88 


<Se» CsAEas— PoEu or Cbaaob— C sno* 
XAL Bbeace or Tbost. 

[8 Bom., Cr,U5 
t L, R., 17 All, 383 
I. L.R,. 18 AIL, lie 
I. L. R., 24 Cale., 193 


See CotTPOtTKsn'o OrrsKCB. 

(IL. R,12£ad.,191 

6 C. 1* R., 382 


See luBitsictios OF Cbiuihaa CoObt— 

QtirssAZ J PStsvtcTioy. 

[L L. R., 1 Mad., 65 
See JosissicnoE or Csiurvii. Covbt— 
OrrsBCEs coutnxxED oxlt pabtet a 
ODE DiaiBici— C biuixsx Bbbsch or 
iBUST . I. 1 j. R.i 13 Bom., 147 
p. L, R,, 18 AH, m 


CEXMINAIi BREACH OP TRUST 

—co/eiieued 

breach of trust is chargedi Issub Cutbueb Gnosa 
e. Fea&i MoHtJH Paiix , 16 W. R., Cr., 39 


of trust cannot be committed in respect of iin* 
moveable property. Iteg. v. Otrdiar Dharamdat, 
8 Bom, S. Cn Cn, 33, followed. JnasowN Sibra 
ff. QuEES>£urBEBB . I. Im R., 23 Calc., 372 


uoua **. ’ . *. " 6 Mad., Ap., 28 

’ using it 

. isunot be 

r wcsiioff 
' icaniiig of 

«„« -w- — . • Ajio»t« 

uoos 3 Mad., Ap., 6 

0. JUsspprepnstioa of pay ot 

thanoa police— Peiui Code, a, 40S, A 
conetsble who dishonestly misappropriates to his own 
use the pay of his thanna police entrusted to him 
I* guilty of crhsinsl breach of trust. QVesX o. 
Svbpab Uebas . .3 W. R., Or., 44 


fkbNaix . 2 Bom., 133- 2ad Ed., 127 


See Vebdjct or Jubt— Poweb to m- 
TEBFEBB WITH VeBDICTS. 

(t lx. R , 18 Bom,, 748 


405*’of*thoVenal Clide. EAn Mabick Srah 
Bbihdabub Chubdsb FoTsAB . BW. E., 230 
p — Cheating — Penal Code, a.405. 


BEO, «. llABAJI BQI BRAU 


4 Bom., Cr., i6 


Reciuisites for offence.— To 



( 1903 




'■''ncintiea. 

confiflg , ^ Oj» 


^■Rt7'S2» 


tliere ),„trf ■iUagiat “7“®®“ W “ ®* 
convicted ^ ^®ea ^<jund „ ^ ''^oc 

sentenced ^<^oused n^ ^ “oder 1 evfd 

S’“i“ ™ mTS“"^‘- 

&.C ”^"«»s,i%.«^.S'^i«■‘‘t i- 

s. 0 T, • ^VEBn j. r 7“®® ’Vfono. 

0. ^ J 8 1. 

3 7 ^ Br,^ . _ ■' ^P-> 2 


^ . OtTr, OO, 

^ rjfl^®^4s ■■" 

rt r“>® of &.®r for S/Sujasi ba&^ tLat 


ip /i 

'^aJue of fi"®°oer foj. 5 “ffainsfc ^l^at 

purchased Tb^^l, 

feuUhis deC^Jacdi® ff®^oe ^®4 of 

a? Ftf 

i~ “ ®- ^ a; l°OT 'S" ""•' Crs 

ooojpjjjj-jj^^~r~ -- IPenQi f~, ’ ^‘1 Cp oo 

®“«®d had “’"Quoted /n s. 4o«; 

** ««;'7f”” 2 ,t sSSiSH 


^oc cousfcifni “™^®3iiii> if y ^hat fi,« ^OTOnc 

'“r ■■• 

S‘^£Ssf"S:^^>^f^£rs:r?•'‘■~ 

Court tl,aw^^'* seJJ. which 

-5*" h^r “» “2f“ is? >■«»«£ 

;S “ihlf'^fiM^S? ie « isit 

in i„ in )_ *- ^ 

h‘£S-‘t£iiisfS7s-*S 

** “’’"’Ji aha,V;o‘"r^ 

t/je 


' /ss:« 

•»S i*vs‘c‘^ 

•u Of the luoney 
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mOESf OF CASES. 


( 190C ) 


CUmiNAL BREACH OP TRUST i 

— ^confinufi/. 


CL U. R., 10 Bom.. 250 

19. Master and servant— Sex- 

tant fn/rw/etZ with mcnfjis yorjiaiimentlo iroJt*- 
ynanof account xttlid with mashi' fot atpttifie 
sum — Qratuify of tradeimaA to ttrcaul — Jtighlof 
master to LinefU of yraiAif^ — Ait XLV af J^O, 
ss.K 403, i09 — When a Inastcf entmstg his sir\ant 
vith m iney foi the payment (if an optu aicconnt. t e., 
an account of which the items have never been 
checked 'or settled, and the tradesman makes the 
seieanta prcseDt, and the transsctiun amounts to a 
taxation of the hill and a reduction of the price by 
theserinnt, Iho latter obtains the rednctton. for hie 
master’s benefit, the nviney in his hands alnaye 
remains the master’s prrperty, and, if be appro- 
priates it, he commits enminal breach of trust But 
where the master himedf has settled the account 
with the tradesman for a specific sum, and tends 
the servant w ith money, and the sen aut. after making 
the payment, accepts a present from the tradesman. 
In that case the servant does not cesumt criminal 
breach of trust, inatmueb as the money It (itven to bun 
by a pertim whom he believes to have a right to give 
it. though it omy be that, according to the strict 
equiUbU dccUinci of the Court of Chancery, he is 
bound to acc-iuut to the master for the money. JTays 
ease, Jnre Cono^i'itn OtZ TTori* Corporation, L. 
R.,10 Ck, App.,693,tetettii to. QuBEtr-EurKisg 
1. IusadKiux . . Z.L.R..dAU.,120 

20, Penal Coda, 

*, 408 — CrKOtnoJ Lreach ^ trust ly a serranl—Cm* 
viinal nttapproprtalten.—Aa accused perca who 
Was iu the service of xaoilndars, and whose duty it 
was to pay into the Collecturate Government revenue 
due In respect of their estates, immediately before the 


and the amount shown to have been paid in by the 
altered challan The accused waa convicted on all 
the chaiges. It was contended that the charge under 
B. 403 was not sustainable, inasmuch as the money ' 
was not alleged to have been sent to the accused for 
the specific purpose of paying the Government revenur, 
and that the accounts between him and hia employers 


CRlMlEfAL BREACH OP TRUST 



t£ £. R., 22 Calc., 313 

—2tice eondernnei and ordered to 2s destroyed— 
party occonZiny to the Penal Code— Sale of the 


cifeQCe of criminal breach of trust as poblie senuti' 
iSemhto— The accused oommitted no tffence punishable 
under the Penal Code, though they may hive b ee n 
guilty of hiftingiog a departmental rula Esrraxsa 
p. WiwiHFOM . . . . 2 C. W. N, 216 

CRXMIKAB CABK 

Sea Act XIII op 1859. 

II. I.. R.. 27 Calc, 131 
4 C. W. N., 201 
Set IwsotTKix Act, s. SO. 

CL Ik B.. 19 Calc., 606 
Sea Lettsks Pitbsx, Hiau Coonr, cx, IE 
[L h. R-, 17 Mad., 106 

CRUlO^AIi COURT. 

Disposal of property by— 

See CaiutHu:. Bsocedcbb Codes, bs. 517. 
5d3 

,3e« CSSBS tTRDSB Srouit Fbofeutt 

bisFosai. or, bx tse Codbt. 

Proceedings in- 
jure EnnSNCB— Cmi. CasES— MisCEixa- 
jiBons DoccKEiiTa— Csiutiux Cocbt, 
pBOCSEDzyas i.v. 

&e CaaES CKDER Bes Jodicats— Cokfe* 
TK>r Covet— Cbimisai Cocbts. 
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I)I(H>:ST OP CASKS. 


Criminal foccii:. 

AVf CoMi'ri.sid.v, 

[I. L. IL, 10 Gale., 573 

— - — Diapouucyiiion ty-- 

AVr Oudkh oi* 

CoVUr At 10 ■' Ih.O'OHlIC'i.tlON' 

!iv Ctmti.fAJ, ro:u !; CU W. It., Cr., 6-i 
1C| 3il jOonu, 'jlO'J: 

CIU M IN Al4 INTI M IB AI'IOaV. 

Sr/ Uil'OOMi'.VVCi: lO Kf.Kl'l t'«Ari:~ 

Win:y >{,\v iik TAvr.*f. 

[I. I.. It.. 3 All., OGl 

f Throat ol‘ Injury— /',«(/ c.,/.., 

>. .V.’3, \\ iirro till' jiii'iHm! j.i til,. c<.iini!,i!(i-nit, 

l!u‘ hr- Slur ..f ;v:i .uliiU iv. uiui. .iiul t hi him tliAt 
111 - h.i.l cuiii' fniii the S-'irh.tf miit ir. uhl -,t hint «ir 
us .ntlu’ itnj.ri.. .-.iiiu-ii!. if he (th.) ci'nijihihunt) ,li,I 
ti' t h I hu r x'c,- H/!il t!a‘, tin .,- u.nli ili.t im* 

<•> :i*tili!ti' (Still r ttimiiul latiiuiibtiin »iiUiu tho 
Uuutiiii.; ,if .‘f Ihi* IVtt.i! (,*' ill’ (thi'ti. h-'tvi:i;* 

hic.'i no thr. at of an Injury in the «>, ituMif the Ci.de) 
cr .iny I till r ifrim-,' ku< >vii in the Uiv. IlKO. r. 

.Moi-ouia llii,v;ntK.u’.Jt . . 8 Bom., Cr„ loi 

12. Thvoatoniju; to obtain lUV 

mlaaal of iioHco conatablo - iVu.i/ (.’<* ^.u-t 

.\//l i‘J !''OOJi i ttpOJ TtU'u — A thfi at of gtljino 
It 1 ^ lice o tiJitaiili' iit«iiiiiml fr rii tho i> lio.,- iiirvicc U 
not Kitcli nthnatof injury aa U jiuiiisluhlo uinU-r 
». obO of the liiiruii I'lii.il Odo (A'lA' of 18<J0). 
AVy. V. Mo/r.hit Jl.hjj.M-itrJi, ti JJoul,, iOl, f>jllotVi.tl, 
Quta’.s'.Eitvjntsa r. D.via llA.'.MAvr IlA.vt 

P. L. IE, 20 Bom., 70-i 

3. Ex-coramunic.aUonbyltom.'m 

Catholic prleut -I'/n tl C.dr, j/. i'/O, CiOti. C,0ti~ 

Cri.',».-n.;/ j.'.iyr./ until i-oiiyi/ti/.-jaH/ 

rslnhlislidl Ih/ i)/ the j yietl'ji i>e!,i in a 

Ciiil WlkTi* tho txtTcini! (if ((Vlciiiaalii-.il 

jurimiirtinn it plainly ttllrit rires, or (thenviso un- 
!viii(.-tiim<-il hy thi> i r(Iiti.ani-i,j cf n rfligimia l^ cuty, 
or will re iiich (inliiiaiici's ooulrt.virt tho jtinora! law, 
nnd, in citlnr oaiio, c'lUaujiiciioi.t rt.-tuU whii-h the 
rrimhial law waa intoiulid tn ro.itrain, the Critiiiiml 
Ci.nrt't are not at lihorty to (Itolinc jnrisilu-fi.'ii. A 
l£< nun Catholio ci mpl.aiiual to iv IMa^'i'.U-Ato that he 
had hoiii Ihr.atiiud with an ilh-.t,al .scntonce of tx- 
Cl mmniiicatimi am! had boon cxcoiiinmnii.‘atcd by the 
tcch-niaiitioal mithi.ritii'a, with a view to prevent him 
from lu.i rtiiift his h yal ri;,'ht.s in (h'f(ndln)j u civil 
suit i-iiiK’fnun<.t the pr.ipiity of a church. Jfiihl 
tiut. under the circuniiitaiu-esi, Ihe proper course Was 
for tin- .M.'i'.jhtr.vte to p stpuio tho trial till the com- 
plainant pnntd in a Civil Court thoillcfiality of tho 
action of tlte ccoUsiabtic.tl nntlwritiis. Is UK 

DrCiiiv . . . I, li. K., 8 Mad., 140 

4, Attempt to commit olFonco 

— I’cnal Cude (Aet XU' oj' itiliOJ, .is, 1)03, 307, 
OIL- Tho accused sent a fabricated petition to tho 
Itevenue Commh.sioiUT, .S’ i), containing a threat 
that, if a certain forest ( Ulcer were not removed else- 
where, he would ho hilled. The aecused w.as charged 
with the offeiiee of criminal intimidation under s. 607 
of the Penal Code (XLV of ISCO). The Sessions 
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C RIMINAL INTIMIJD ATION-coae/,/*,/. 

Si imr"'; had ncithef 

ummtt till, olTeiiee pumslwblo under s 607 nml 

tho U( r. .11 f '' i^""' “'"I sciitince, that, aa 

ti l inter t^ I "• ‘“"n "’ 'riis addre.ss,;d Was 

t^i "I'i threatened, the act 

ihc ffr. iico, of cnmlnal intimiiLitioii. as dilhied. 

mo' her ’in'’ vr'’ 'f ‘ f ‘«>d 

th Vi mo t I m"*- i" " ioterested. Then 

Udf mioL '’l 

r et -i U ‘-“’»1>K e. though it could not bo 
e t d i d i i w the interest seems 

w- U i otherwise the attempt 

woulif .... to do .soim thing not constituting an oftViice,» 

-E-—’' Xo crimln.al liability c-m ho 
im iiirid, iim ,.r (h,. p..|ial Code, by an attempt to do 

a^aiiut the Code. In the prc.sentc.a8e, therefore, if 
hUiltyof committing criminal 
mtimidatwn, because the act inteudeal and done by ■ 
hill) lached an ingredi.'iit of that offence, ho cmld 
net ho guilty of .an attempt at that offence.” OncES’- 
bstPiiEsa c. .M.vA'GKSir Jrv.ui 

[I. L, E., 11 Bom., 370 


5. 


-i-r - TTm -f’snof Code ('Act 

s. 50,9. — Tlio threat refen-ed to in 
s, oU.J of tlic Penal Code must bo a thre.at com- 
nmnieatcd, or uttereil witli the intention of its being 
rammnmcatcd, to the jierson threatened for the pur- 
IHiseof lulhiciicinghis mind. GgXG.\ Cuf.s’dek Sen* 
r. Gopu Cuu.vDEa Vxsikv.k 

[I. L. E., 15 Calc,, 671 


CEIMINAL MISAPPEOPEIATION. 

See Chauge— .Specue CASE.a-Caii[r.\AE 
AIiSAvenorntATiox . 2 C. W. N,, 341 

See CoireouxDixo Oppexce, 

[7 Mad., Ap,, 84 

See CniJuxAE Bbkacu op Tkost. 

[3 W. E., Cr„ 44 
8 B. I,. R, Ap., 1 
1. 1,. E., 22 Calc., 313 
i. L. E., 8 AH,, 63 

See P.\.nTXEn3EiP PnoPEiiTr. 

[6 B. L. E., Ap., 133 ’ 

13 B. 3j. E, 307, 308 note, 310 note 

See Post Oppice Acp, s. -IS. 

p. L.R, 14Mad.,229 

See Thepp, 

[I. L. R, 15 Calc,, 383, 390, 392 note 
1. 1, E,, 17 Calc,, 852 
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DIGEST OP CASES. 


( 1910 ) 


CRmiNAI. W ISAPPEOPniATlON 

— conitnued, 

VsEDiCT 0? JtrsT — Pow£a toimtxb* 
JEEB WITH VeBEiCTS. 

[I. Ij. B., 19 Bom.. 749 

1. Immoveable property — 

Penal Code, f. 404. — Held that a. 40i of the Peual 
Code (relating to the misappropriating or conreruon 
of “property'’ left hy a deceased person) does not 
^Pply to immoveable property, Rta r. Giedbab 
Dbabawbis .... 0 Bom.. Cr,, 33 


t'.NiXLA . * l.I..R.lllMad.,145 

3. Intention, Proof ot—Peaal 

Code, t. 403. — B was a Go'emmeat aervanC, — vImmo 
duty it was to receive certain money and to pay 
them into the treasury on receipt. He admitted 


wai right. QvsEy.EurBsea r. BauazBieaRA 

cr, L.it,I2Afa<f.,49 


[I. L. B.. 18 Bom., 213 

5 , Chowkidarobtainingmonoy 

from person fraudulently — Penal Code, mi. 333, 
403, 417 . — A choniidar who obtalae money front 
any person, either by fraudulent inducement w dii* 
honesty, or by putting tliat person in fear of injtuy, 
is punishable under s 417 of the Penal Code 
(cheating), or ss 383 and 384 (citOTiion), but not 
tor criminal misappropriation of public money 
entrusted to him as a public servant QnXEH r. 
Bausabajh . . . .3 B,, Cr., 33 


CRlMINAIi HIS APPBOPBIAT102J 

— eoxfinued. 

the money, ha is guilty of criminal misappropriation, 
but he is not guilty of cheating. Qdeeh v. Sham* 
soosBVB 2 N, W., 476 


owanse,heU amenable to a criminal prosecution. And 
where a landowner permits the agent to mix the 
eoUeetions With his own moneys, if the agent applies 
the moneys so collected to Lis own use fraudnimtiy 
and duhooestly, and falsifies the amonnt so as to 
conceal his fraud, there is evidence of a criminal 
misappropriation. QnEBH r. Kabbesh Bitx 

[3 N. W., 30 

8. Conversion— Code, 

s.doy.— To briDg a pnsouer within >. 403 of the 
Penal Code, there must be actual conversioD of the 


QvBEM 0. ^Dooii . . 10 W. B., Cr.| 23 


BisauuaBoT . 11 W. Bl, Cr,, 61 


misappropriate it to his own use Qcbbs r. Nobih 

CavHDSB SiBXAB . , .12 W. B., Cr., 39 

Ib xhb uatizb or the betitiok or Enaxet 
U oasziB .... 11 W. B., Cr., 1 


WOUIU On lcviv..,vv. .w — 

nal misappropriation in respect of a person who is 
alive. QOBEB l. NOBIH CHtrSBEB SlEKAB 

[12 W. B., Cr., 39 


8.4WJ or VUB VUW.<., ■o\ -— , f™ ' 

,1 fn .ibnm tlip uroperty belonged. Where 


[14'W.E.. Cr.,13 


i)int:.sT OP c’A.si;.-;. 
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( I'.OT ) 

<’rUM!NAL Ir’OUCK, 

I'm. vN\ 1 ri. ru>!i'ci lu.:,-, 

[1. r,. 1{„ !0 Cah,*., G7-J 

. l;y - 

Sf.^ t‘t . ';.3 rMi.:;; I'l-/. . iio.'i, oc 

(‘ur.iV A > 1!I III ‘i'!! ! -iU:' 'laN' 

hr 23 \V, U., Cr., G-i 

It. Ij. U., ‘J3 iloiii., -lOl 

C'Hl MTJN''A L INTI M I DATION'. 

y.-.' iliih i.si,' ','> 1 ',; ;u 

Vi u; 1! .,i i ■ihl.'A'""; vr i :; 

[I. L. K., -J G 11.. 331 

I. Thfa.it OlTlljm-y 

■ i. '•Vi.; r.- ’/ill' Mill’, t > ;ii' I i:.t, 

tih' i.r 'J.-* I'i ..'t •> i.; i-i. i t O! hi'a 

1 , ■ 1 . Ill ■■ 3 ' h. iiic ^ it!. '. r .i- i:l.i h;:ij ix 

!*. im; h:!'.' it ii- >' hsiV liiii 

I, t i ii'i. . iiix. 1.1 'm iViri.iiiiil t', 

a I’.i',-.-.;.' ii.'.iin;.; vtj. a uitl.iu tin- 

Ui, i f I’lh.i! ('•!.• uihrc Ii.xi;,.; 

!i, .;i li.i t'hr. .1’. .'I'i iu .. .'i.h- ut t'a 1’. il.'j | 

ir .I’lx iti.r I ft. a it U;: t. • . ' 

iiu.'i :iia \ ".a . . S Bain,. Ci\, 101 j 

II. • Thrui'.tonin..; to olit.iiu tiia- 

miaaiil of poUno oon.it.vbl't /v.i i; f.i,-! 

A'/.f'iy' I, sj, \i<li I a. — A tiiri.il !■> 

,1 j' lii •• o !,.I lii.aiiif 3 fi hilih' ;> lie.- i.'.' i» 

II'. S such a i.S’ injury. -.i it iiiniiT 

I.. .‘.Ux: III tin' liiiii.ni I'liKil C iK' (.Kl.V < f ll'iO). 

/.V;/. V. .l/i.i-i.i. 1 Il'i.tl'.tarjl, s ib/. 1' Ui)'..nl. 

ilL'tirii-r.MfS.'.'. , i U.iD.v H.\.'i';.’,.’.r Hvm 

[I. L. II., 20 Bom., 701 

3. lax-oommuulc.iHoub.vIlom;m 


I'ntholic lU'iciit -• iVu i! ('■■ >!<•, rr. r.-ii, Ci'.-.-i - 


C'j' 1 1. . • . 1 -! f Ih i v,‘ . / [ 1 J_. • , 




l-ll.ll'i'.s’ii't 


I'lry i/fly •;/' /.i,' 


i 'ls i:l il 


j f'tiii i't-it!. “ V/jj. ri' tlu’ Ilf * I clt^i I .tu\il 

jiuif.iii’li II il 1 I iiiily '.iNr.i rim. i r i : In r. '!■>.-■ iiii- 
iiirli .ii'.'.l liy till’ I tiiir..i'i.'i 1 i f a riliai‘'i:.i i. I'ixty, 
ijr ’.vh' rr . nrli i i it liso i;. iirr.il l.iv.*, 

ami. in i-itln r tan', r a .■.iji’.i.i'.i'i . i-iaull iviiirh the 
eriinia.il l.i'..’ a.ii iiit-inhii t . ri-.tr.iia. th.' t. riuiiit.il 
< are i. ill lit lii'i.-ty to ihelii’.'- juri.-Iieli ii. .\ 
111 iii.-.n C.iti.- lie i-' lajil liiuil I" a .'if.'.ei'ir.it.' th.it he 
h.iii he. 11 ;,hr...*..!uii V.ith aa ilh eal nut.iiee of ix- 
e iiiiiiutiie.itiaii aiiil h.e! i ’-.a exei niaiiiiiie.it.il hy the 
i eel. .'i.iAie.il auth .ri'.i’ f. v.itli a view tu jiri veiit him 
fr.iiii ai'.rtiii^ Ifu h eal ri'.,'!!!.-. in J. Ii'ialiii,^ a civil 
huit I-, lie. mini; ih.' jir.'ii.ity of a ehureh. Held 
th.it, umh r the eii euuiit.iaei .-i, the J'l'-.lier .'"Uree xv.n 
for tU.- .M;'.:ei--.lr.it,. In ji .ilir-ae the tiiil till the c. m- 
IiUin.int iiiovul ia a CiiilC airt ih.- ill. ;;.tlity of the 
aelii.ii of tile cceli.ii.i.'itie.il aiu ir ritii.-:. Ix Kil 

DiiCur/. . . .1. li. B., 8 Mad.. 140 

Attempt to commit oli'onco 

— f’< .(■</ t'oi/e (.let XLl' of ss. ~i 0 i), u() 7 , 

till.- Tlu’ aei-iiMil emta fahrieatcd ]). titi'.m to the 
Iteveime C'.’.uini.'.iioiur, .V il, cimt.tiiiiii.;r a threat 
that, if a eert.iin £.iri...t i liicer were in.l reinov.il else- 
where, he Moiihl he kilhil. Tile aecuseil Was charoed 
with the off. nee of criiiiiiial uitimiilatlou uiulor s. CO? 
of the Penal Code (XLV of lyCO). 'I'lie de.sbions 


CB IMIN A L INTIMID ATIOxV -m.rluda!, 

MhSi Ii'""'! m' Inal ..eithcf 

. u., l no. i„,.....,n.al ,nur..t in the li.re.t i.ilieer. 

r..n.,,.i| mtim„!,,t,„n, hnt eoa-.ictulhim of an .utemi.t 
-"‘“It th.i orieiiee i.nni..Lil)I.; uml.jr s. C07, and 
a o.in.d iniii to lour niontli,' siinple inijiriionnicnt. 
//r l-/. n-Viiniiy th,; i-onvietion and s. ntuiee, tiiat, iia 
till! lers'ii to whom the i.,.titioa w.u iuhlr.v,.;d was 
iiitir. .te.i in the ii.r,.,n thr. .il.m d, the act 
• iu..n.hd and d„ne by th- neen-,.l did not am , uni to 
uic lii.nee of .•nmm.il intimiiliti.m witi.in the nuau- 

liU ol ,,{ ti,,. p.„ ,i ,i^,_ 

In.' I if. nee of erimiiul intimi.l iti n, lu d.lined, 
i.r.i.i t., r,.ju!r,. ,a ji.r-i.n to lie liiri.iUncd and 
ajioth. m whi.m !i.: i„ np, .'ially inte.-eded, Tiieil 
I!i- ,'e lunm t!,,. ini, nt t., cmi-e al irm t.i the former 
ov .at hr. at t-t him of injury to the latter. The intent 
It -it i.iudit e. mph t.-, th-mah il eouhl not be 
•t.'etid lint *1,0 ex!-‘.i iie.’ of the inferi.it .eteim 
(..-nti.il ti til.. ,if.ni-.>, as al...i .and e.|n,illy to tin; 
a'.-nijj; at oii\iu-f, sine.; oth.rwls,. the attempt 
V.,.;ii-: Si- t . i! • ,s mutiiin,; jn.t .’'.imtltiitinp' an offence.” 
I'. r lliiiii'.vooi), ./, — " y,, eriminal li.ddlily c-in ha 
inee.rr. (I, nnd,-,- tlie P. nal C’.).h., hy an atteiiijit to d.) 
an a. t ivineii, if d. n.’, woiiid nut bi’ an offence 
■i-'.in.t tiii'C’. de'. In til,' jir.'.i.nt case, tlicr.'fon’, if 
the .veen'.d was •.;uilty t.f commit tin- criininal 
in'iiai.f.iti.m, h.e.vii.e tile act inteiuleil and dune liy 
.dm I. veil' .:d an inyr, di.nt of th.it effme.’, lie cmild 
in t he ijnilty of an atti nipt at th.it offence.” (JUL’iiy- 
B'.ti’iiiljd r. .M.v.sofsil 

[I, L. B., 11 Bom., 378 

5 . _ 21,.,,,,/ Cede (Act 

.\IH i.j HC.nj.j, CiOl. — Till! threat referred to in 
s. ..CM of tile Piiia! C..de tmi»t be a tlireat com* 
mnnicati.l, or utt. red witli the intention of it.s being 
c,.imnitni.Mt..il, t ) the p.raon threatened for tlic pur- 

р. iici.f iniliiiiieing Ids mind. Gt'HO.t Ciir.VDiin 

с. Goit: Cm: .’.III: It IJaxhcv.v 

[I, L. B,, 15 Calc., 671 


CBIMESTAL MISAPPKOPBIATIOBT. 

.S’.’!: CitATtGK— S pecui Casi:s— C iinriN'AT, 
MiSAi’i’uoi’r.rATioN . 2 C. "W. W., 341 

ibVe CoiivocxDitto OPFiixcK. 

[7 Mad., Ap., 34 

Hce Cni.\ii.s.vii BnaACii opTiipst. 

[3 W. B., Cr., 44 
8 B. L. E., Ap., 1 
I. L. E., 22 Calc.. 313 
1. L. E., 9 All., 66 

See PAKixEnsinp Pnoritp.Tr. 

[6 B. L. E., Ap., 133 
13 B. L. B, 307, 308 note, 310 note 

See’ Post Otpioc Acr, s. -IS. 

p. Ii. B., 14 Mad., 229 

See Tiiiitt. 

[I. Ii. K., 15 Calc., 383, SdO 392 note 
I, L E., 17 Calc., 852 


( 1D09 ) 


DIOKST OV CASr,S. 


( 1910 ) 


CRIMINAL M IS APPROPRIATION 

— continued, 

SeeYssmcT op Jtmt— P oweb toikteb- 
EEEB ■With Veedicts 

[I. L. B., 19 Rom., 749 


Ckabamdas . . * . ‘ *.0 Bojn.. Cr., 33 

2, Bull dedicated to an idol — 


theft or ciiminal inis&ppropuatloii. QtrBKii*£uPitBS9 
t'.NAiLA . . I. L. B.. 11 Mad., 145 

8, Intention, Proof of— P«aal 

Code, », 403, — M was a Govcmment servant,— whose 
duty it was to receive certain money and to pay 
them into the treasury on receipt. Ho admitted 
that he had retained two sums of money In hie 


J’ H . • . •• • •. 

wae right QDSE2(*Ei£FBBsa r. RauaEBtsBita 

[I. L, B.,iaMBd.. 49 


proceeds. Beld that, in the absence of any infor* 


mliappropnation under e. 403 of the Penal Code. 
QueeB'Empbess «. SiiA 

p. L, B., 18 Bom., 212 

6. Chowkidarohtainmgmonoy 

from person fraudulently — Penal Co<fe,*r. 383, 
403, 417 . — A chowkidar who obtains money from 
any person, either by fraudulent inducement or die* 
honesty, or by putting that person in fear of injury, 
is punishable under s 417 of the Penal Co^ 
(cheating), or ss. 383 and 384 (extortion), hut not 
tor crimiiial mlsappropnation of pahlio money 
enfrueted to him as a public servant QnsBir «. 
Bausabain . . . .3 W. B., Cr., 32 

e. Use of money paid hy mis- 

take, with knowledge of mistake— CAeaftaj. 
— Wlicro money is paid to a person by mistake, and 
such person, either at the tune of the receipt rf the 
money or at any time subsequently before ita refund, 
discovers the mistake uad determines to appropriate 


CBIMIN AIj MISAPPEOPEIATION 

—^onltnued, 

the money, he is guilty of criminal mjsappropnalioa, 
but Im is not gudty of cheating. Quees v. SnAM< 
sooxocb 2 N, W., 476 


moneys, expending thereout money son his master’s 
behalf, and handing over the balance to his master, and 
if be, in breach of this trust, converts the money to his 
own use, he is amenable to acriiuinal prosecution. And 


conceal Ms fraud, there is evidence of a criminal 
juisappropriation. Qubeb r. Kabsebu Sitz 

[3 N. W., 30 


• • . ' > ■ 

9, — — — EBtalnluB by Berrent of 

moaey due as wages.— A servant who retains in 
his itfsds money which he was authorized to oollect, 
and which he did collect, from the debtor of his 
master, because money is due to him as wages, ii 
guilty of criminal misappropriation Qossir c. 
BissBSOBBot . . . U W. B., Cr., 61 

10 , — Misappropriatioa of pro* 

petty of deceased perBou—Psaat Code, a 404, 
— ITrld that it IS not necessary for a connction for 
dishonest misappropriation of property possessed by 
a deceased person at tbe time of his death, nndcr 
a 404 of the Penal Code, that the accused should 
misappropriate it to his own use. Queex v. KoBiir 
Cbvbpsb SiBEAB . . .12 W. B., Cr., 39 

Ih TBB ItATTBE OE THE PETITIOK 05 KNATET 

HossEUi .... llW. B,Or., 1 

11, - I*enal Code, t. 404. 

— Held by hlABEBY, J., that under s 404 all the 
elementa are required to constitute the offence whlcli 
would be required to constitute the offence of crimi. 
nal misappropriation in respect of a person who i* 
alive. QuEBS t. Koant CHtrsuEE Sibkab 

[12 W. B., Cr., 39 


[IdW.B., Cr.,l3 



< U'li ) 


bitite'i' oi'’ gases. 


fc'alMlNAL MIBAPPEOPEIATION" 

— concltuh’th 

13 . Tmafc ariaing from duty of 

public servant— Code, s. JOH.—S. -109 of 
tlio Puiml Ci.tlo ditcs not limit the motlc in wliich a 
trust arises, whetlu-r Ky siHcittc order or hy reason of 
its being levrt of tlio proper thity of a public func- 
tionary, Wlnre, tiiereforc, it was proved that tlio 
lo'ad clerk of an illicc entrusted the inanagt'meut of 
«lam)is, with Die kni,wledj,'C and sanction of his 
superiors, to one of his assistants, the latter was 
held to be guilty of erimiiml misappr. priafifii by a 
piiijlic servant, within the meaning of s. -lOO, when 
he made away with the stamps. Qnr.KX r. Ram 
Pun,\ Dnv . . . 13 W, E„ Or., 77 

14 . Separate items of money — 

Charge, Form of . — The misappiviprlaticn of. each 
scjiarate item of money With which a person is en- 
tnisted is a separate offence, and the facts connected 
w’itli it should form the subject of a sep;initc emfiiiry. 
'fho duty of a coinroittiug ( dicer in such a ease is to 
stlect certain distinct items, hi frame his charges 
upon them and to adduce evidunce specially upon 
tliose items, CHETThn r. Queek 16 W. K,,“Cr,, 5 

16. Eefuaal to pay for goods 

purchased— Pc Coda, s. J03.~Tho prisoner 
who h ok certain hides from the prosecutrix, but 
refused to pay for them, was Jicld not on that accouut 
guilty of dishonest misappr priation under si 403 
of the Penal Code. Qnfc.v r, Bovstum Mooouee 

[17 W. R., Or., U 

10 ___ Bemovul of property claimed 

by accused— Penal Code, a. d03 . — A person 
having uwdea hole in the wall of his own house broke 
open a bo.v and removed tlio contents to which he 
believed himself entitled, but as to which there was a 
disjiuto making the removal appear to have been 
the act of thieves fri in the oiitside ; and entrusting 
Die priipirty to anotlier person , — Held not guilty 
of criminal misappropriation. Thewa RaM r. 
RuPiiBSB . . . . 10 C. Ij. R., 187 

17 . Harvesting crops under 

attnahment ~ Penal Code (AclSLF of 1S60J, 
ss. 206, dOB, 424. — A judgmentidebtor, w'h<we 
standing crops were attached, harvested them While 
the attachment was in force and Was convicted of 
theft. Held that the accused was not guilty of 
theft, but of the offence of dishonestly removing the 
property under Penal Code, s. 424. Per Beesox, P. 

— The iffcnco was also criminal misappropriation 
within the meaning of Indian Penal Code, s, 403. 
Qdeen-Empbess f. Obaeia 

[j, L. E., 2^ Mad., 151 

CEIMIN'AI, PROCEaDTJEH CODE. 1882. 

See Ceiminae Pbocedpbe Codes. 

CRlMHSrAl. RROCBDTJRE CODE, 1882, 

AMENDMENT ACT (HI OE 1884), 

s. 8 , el. 6 . 

See MiGISXBATE, JdEISDICTIOB OE — 
POWEBS OP JlAGISTBATES. 

£1. D. R.. d AIL, 420 


( M2 ) 


PROCEDURE CODE idttd 

■ “at 

^s. 12, 

‘Fee Ceimibal Peoceddbe Codes, s. 526A. 

P. D.E., 15Calci, 456 


c5dE, 1882. 

AMEIIDMEHT ACT (IV OP 1891), s. 2. 


Fee Compensation— Cbiminab Cases - 
To Acccsed on Dismissai. op Coui 
pbaint . I. i. E.; 20 Calc., 431 


CRIMIHAD PROCEDURE CODES (AC^ 
^ 1882; ACT X 

^ 1872: ACTS XXV OP 1881 AED 
VIII OP 1869). 


8 , 1 . 


See Bo.uday VlMAOE POircE Act. 

[I. L. R., 19 Bom,, Sl2 


>Si?e Ceiminai Pboceedings. 

cr, li. R., 13 Mad,, 353 

See .T EEISDICTION op Ceiminab Coubt — 
GEN£B.Ui J CBIeOlCTlQX. 

£i. L. R., 10 Bom., 181 
I. D, R„ 1 Mad., 55 


See JIaoisteate, Jdeisdiction op— 
Speciab Acts — Caitoe Tbespass Ict. 

[t L. R., 23 Calc,, 300 


See AfoNsiP, Jdbis diction op. 

[I. D, R., 15 Mad,, 131 

See OrPSNCE COMMITTED ON HiOH SbA3. 

[I, L, E.i 21 CalCi 782 

— 3 . 2 . 

See lltait Court, JtmisDiciTiaN op— 
Madeas — CaiiiiNAB. 

[1. D. R.j 14 Mad., 121 

— 8 . 8 . 

See AEPOEMATdBY SOnoems Act, s. 2; 

£1. D. R., 23 Calc,, 333 
2 C, W. m, 11 

— 8. 4. 

See Cattbe Tbespass Act. 

£1, D. R„- 23 C&lo., 248 


See CoMPEAiNT— I nstitution op Com- 
PBAINT and RECESSABr PEEDrSUNAEIES. 

£1, D, B., U Mad.,' 443 
R D. R., 10 All,, 39 

See Paise Evidence — pABEicATiNa 

i’AiSE Evidence. 

[I. L. E„ 27 Calc., 144 

See Jurisdiction op Ceiminab Codbt— 
European Bbitish Subjects. 

[I. I., B„ 12 Bom,, 531 



( 1913 ) 


DIGEST OF CASES. 


( 1914 ) 


CRiariNAL PKOCEDtXIlB CODES (ACT 
V OP 1898: ACT X OP 1882: ACT X 
-OP 1872: ACTS XXV OP 1881 AND 
VZS op 1669) — continued- 

See Maiutbuance. Obdeb o? Cbiuikak 
Codbtabto I. L. B., 17 Mad., 260 
[I. L. B.. 20 Mad., 470 

See KBFOBUATOBr Schools Acr, a. 8. 

[X. L. B., 14 Bom., 831 

7 . 

&e Zdbisdictioh 07 Cbimisas Cobb* — 
“OrFENCEa COMinITED OSIY rABTLT IS 
ONE DiBTBicr— B bbsbb. 

DC. L. X, 10 Bom., 2S8, 283 

! B. IL 

See Sebtsscs — GESEBA^CA aEa. 

[I. U B.. 20 MaA, 444 

— B.ia. 

See NaOIEIBATB, JOBIBDICTIOS OP— 
TBANEFSB op llAOlSTBATtS. 

£Z Ii. B., 19 AIL. 114 

SB. IB, 18. 

5«<Bbbc]iop UAGiarBAtsa. 

[E L. B., 19 MaA> 410 
L L B., 20 Calc., 870 
I. H R.. 18 Mad.. 394 
I li. B., 23 Calc.. 194 
I. £.11., Si Mad, 249 

0.17. 

See Maoietbaib, .TeBisoicrtON 07— 
WtiasBAWAL OF Casas. 

Cl- S,. 14 Mad, 393 

8.28, 

See AIaqjsiiutx. Juttismotros op - 
Speciai. Acts-Catils TitBsPASa Act 
IL X. B., 23 Cala, 443 
See Sessions Jubqf, JtBisnicnos op. 

Cl. £. B., 8 All.. 668 

8. 29 (.1872, 6. 8, para. 1>. 

See Magisibate, Jcrisdictios op— Spb- 
ciAi Acts — Uapbas Act lUoPises. 

CX. I.. B., 2 Mad.. IQl 

See Magistbaie, Jcbjsdictiok op— Sp*. 
aAE AciH— O piok Act. 

[1.1,. B., 19 AIL. 465 

See SfAGISTRATB, .ICllISriCriON OF— SPE- 
CIAL Acts— Keqistbatios Acts. 


CBIMINAI. PBOCEDDBB CODES (ACT 
V OP 1898: ACT X OP 1882; ACT X 
OP, 1872: ACTS XXV OP 1861 AND 
VUl OP 1869)— c£in<«»B«L 

ss. 32, 33 (1872, s. 309; 1881- 

60. B. 46), s. 34 (1872, 8. 38), a. 35 
(1872, 8. 314: 1861-89, b. 46). 

See Cases tjsdbb Sentence. 

B. 36. 

See Wnjppiso. 

[B. 1,. TL, Sup.. Vol„ 051 : 9 W. B., Cr., 41 
7 B. B. E., 185 : 16 W. B., Cr., 8a 

8. 40 (1872, a. 66). 

See Haoistbate, Jobissiciiok op— 
Tsanspeb dp Magistbats ocking 
TBiAi> . 1. I<. Bi, 2 Calc., 117 

[I. E. B., 15 Mad., 132 

a. 45 0872, a. 90). 

See iNPOBUATios OP CoAnassiOE op 
O fPENCE. 


• ■ 7* 

* : • ■_ • ^ 
Tillage mnstif's pson Lad ^ees couTicted under 
a 217 of tbo Pecal &>do of beviog dwobeped (be 
dire^n of l»v contained is s. 90 of tbe (3nmioal 
Procedure Coie,—Rtld that they were wroagfuUy 
couTicted AS act bcerbg tbe cberectcr wbieb raises 
tbe obligstioD under tbe Utter leetion. In tbb 
uatteb opBatunis Natab 

[I.I,.B..lMad.,269 

a. — — — Dtrfy to report *udji» 

deat^—Otrner efhouie ditUnguteked/rom oirner^ 
tani.— Buder a 45 of tbe Code of Cnininel Ptote- 
dure, every owner or occupier of lend is bnund to 
report tbe oectirreuce tbereon of any sudden death. 
The bead of a l^ayar family was conrictoA and fined 
under e 176 of the Penal Code for not reportinir a 



X OiniMton to ffire in/orma- 

i-on <if offence— Ageni-'-Shazanckt'~-I>ewan— 


— B. 30 0872, B. 36). 

See Depott ComuisSioneb. 

[5 N. W„ 219 

— a. 32. 

■See IJAGISTBATE, JUBISDICTIOX OP— SPE- 
CIAI Acts — Companies Act. 

[I. Ii. B., 20 Calc., 676 


DMPSBAS V. ACHIKAJ Lau. 

[I. D. B., 4 Gala, 603 : 3 a I* E., 87 


4. Omittion to sire tn/ortnrf- 

)toM tj f^eace.— Tbft yTOsiwaua <4fv WS «.? tbe 
Cnnuirtl Procedure Code should not b« put in force 



( 1916 ) 


DIGEST OF CASES, 


( 1910 > 


CBIlvniTAIi PBOCBDUBB CODES (ACT 
y OF 1898: ACT X OF 1882; ACT X 
OF 1872: ACTS XXV OF 1861 AND 
Vin OF 1869), — continued, 

against oi:o wlio bas omitted to give information to 
tlio police of an offence Laving been committed in 
cases where the police have actually, obtained such 
information from other sources. EkpBEsa v, SAsnr 
BhOSAN CuPOKRABUXTy. llf THE ilAXTRE OP SHB 
rjil'IXIOR OP SuASUI BUUSAN CuPOKKABDTiy 

[I. D, B., 4 Calc,, 623 

5 , -Penal Code (Act XLV of 

IBGO), s. 176— Omission to give information to 
police of offence . — Where one of several persons bound 
to give information to the police under s. 15 of the 
Criminal Procedure Code gave such information as 
to the commission of a murder, in consequence of 
which a police officer arrived in the village shortly 
after the occurrence , — Held that the fact that other 
persons who might possibly also be bound to give 
that information had omitted to do so was no ground 
for their prosecution and conviction of an offence 
under s. 17G of the Penal Code, In the matter of 
the petition of Sashi Bhusan Chackrahuttg, I. L. 
R., 4 Calc., 623, relied on. Qpber-Empeess v. 
Gopal Sixou . . D L. E., 20 Calc., 316 


•.ORIMmAL-PROCEDUEE CODES (ACT 
V OF 1898: ACT X OF 1882: ACT X 
ACT& XXV OF 1861 AND 
Vm OF 1869) — continued, 

-r;; : , ss. '64, 56, 66 (1872, s. 102; 
1861-69, 8. 140), 8. 57(1872, s. 83; 1861- 
69, a. 108), 

See Cases urdee Arrest— C aniiNAi* 

AREESI', 


— 8. 64, ' 

Seif WEoNapui., Conpxnemeht, 

[I, L. E., 18 Bom,, 72 

See WEONaPffi Eesxbainx. 

[I. D,E.,12Bom., 377 

— Bs. 65, 56. 

See Penai. Code, s, 332. 

£1. L. E„ 18 AD., 246 

— 8. 69. 

Sea Escape pboh Custodp. 

£1. L. B., 11 Mad., 441, 480 
I, L. E., 27 Calc., 366 
4 C, TV. N;, 262 


6. Omission to gite informa- 

tion of otfcnce — Order to assist the police — Illegal 
order . — A ilagiatnite directed a landholder to " find 
a duo ” in a case of theft “ within 15 days and to 
assist the police.” Meld that such order was not 
authorized by ss. 90 and 91 of Act X of 1872, and 
th'o conviction of the landholder for disobedience of 
such order was not maintainable. Ejipeess ■». 
Bakseph Eau . . I. L. E., 3 All., ^1 

7. Omission to give informa- 

tion of offence — Specification of offence . — In a case 
io Avhich the accused are charged with having 
omitted to give information which they were legally 
hound to give under s. 90 of the Criminal Procedure 
Code, it should appear what the offence is as to the 
commission of which the accused wilfully omitted 
to give infomation, that the specified offence was 
in fact committed by some one, and that the accused 
knew of its having been committed. Queer v. 

^ er\r\ mrr 


Ajcted Am . . .22 W. B„ Cr., 42 

8, Omission to give informa- 


tion of offence— Residence— Liahilitg of resident 

agent . — The duty imposed by Act X- of 1872, a. 90, 
upon village headmen, etc., of giving information as 
to the occurrence of any sudden or unnatural death 
is intended to apply only when such occnrrence takes 
place at or near the village of which he is headman, 
or in which he owns or occupies land, etc. Eesidenco 
in a dwelling-house belonging to another is not 
occupation of land within the meaning of the section. 
The liability of the resident agent of an owner under 
the section arises when the owner is not resident and 
has no personal knowledge of the fact required to be 
reported ; where the owner has such knowledge, the 
liability attaches to him. In the staxteb OP the 
PETITION OP MuDHOOSOOPUN ChUCKEBBUTTN 

£23 W. E., Cr., 60 


B. 61 (1872, s. 124; 1861-66, 

B. 152). 

See Detention op Accused bp Pomce, 

[:i'W.E,Cr„5 

See Escape peoai Custopt, 

£I.L.E.,6 AD.,128> 

See Pomce iNQurax . 3 N. W„ 275 

See Wbongpob Detention. 

[19‘W.R.,Cr.,86 

— ^ ss. 60, 71. 

See Penap Code, ss. 173 and 180. 

£XL.E.,20Cale.,36S 

SB. 75, 78. 

See Penal Code, 3.186. 

£1. 1,. E., 23 Gale,, 896 
L D, E, 24 Gale., 820 
1 C.W.N., 154 

s. 77, para. 1(1872, s. 161 ; 1861-69j 

B. 77). 

See Waeeajst op Aerest— Ceiminal 
Cases . . . 5 B. L. E., 274 

ss. 77,78. 

See Escai’e prom Ccstodt. 

£I.L. B., 21 Mad., 296 

S. 79. 

See Abeest— Ceijunal Arrest. 

[I. D. R., 27 Calc., 457 

See Escape peqm Costody. 

£4 O. W. N„ 85 



( 1917 ) 


DIGEST OP CASES. 


( 1018 I 


CHrMINAD PROCEDUBB CODES (ACT 
V OP 1808: ACT X OF 1883; ACT X 
OF 1872: ACTS XXV OP 1801 AND 
VKI OF 18Q9)—conitnued. 

— s. 80. 

See EaciTE 'EROii CcfiiODt. 

[I. L. B., 23 Calc., 748 
3C.W.N.,741 
I. li. B., 27 Calc., 320 

S3. 80, 81. 

See I’ENAi, Cods, s. 18G. 

[I.Ii. n.> 23 Calc, 886 

I, 1,.B,24 Calc, 320 

10.'W.N.,164 

8. 81. 

See 'WiTOiag— CaiMiUAi. Cases— Sum* 
UOSIKQ WlTKESEEB. 

tL L.H., 24 Calc., 320 
1 C. W. N., 164 

B. 83, 

See Wasbakt op AanEST— C biuiitai. 
Cases I. L. B., 20 Mad., 236,467 

II. I4.B.,20A11,1S4 

— E8. 87, 83 a873, es. 171, 172; 

1801-38,S8.183, 184). 

Sti DiroBUAiio? OP CouuiseioB ot 
OiTEBCB . I. It. B., 7 Alad., 436 


CBIMUTAI, PBOCEDUBE CODES (ACT 
V OF 1808; ACT' X OF 1883; ACT X 
OF 1872: ACTS XXV OF 1801 AND 
VUI OF 186D)— cojiiinMec/. 


8. 1I4) to a. 106. 


See CAses tiHDca Wabbakt— Ssaiicii 

WiSSiVI. 


• — - B. 103— Senrei l>/ jiollee /oc itoUit 

Pfopeflg—SeUeiiof* nf v>\(ne$$te to eearch h'j 
police . — Crinibiftt I’roculuro Ci>ili>, «, 103, ilati W/l 
jntUfy tho fievr lluit tliu inrii'itK ciilkd l>> 
tkitiUM a swell arc to lio ie'.cited l>y any pcrgdii 
oilier tlisn tlia ctlictr couJuUin^ the iwch. 
Eui-abss V. Bajiam I. L, B., 21 Mod., 83 

B 100 (1872, B. 480), B. 107 (1872. 

8. 491; 1801-60, s. 282), ss. 108, 109, 110 
(1872. 8S. 605, 600), eg. 111. 112 (1872. 
• 8. 492), B8. 115 -122 (1872. 8. CIO), 0. 123 
(1872, bB. 469. 409, 007) 1801-60, bb. 290, 
208). 

See Cases dsdsb Kccookizaece to keep 
Peace 

See Cxtrt DSDEa HtcvaiU voa Good 
DgUAViova. 

B8. 107, 112. 

Be* CulWHMi PUOCEEPIEOI' 

CI.L. B.,0AU., 462 


— 88.87, 88, 89 (1872, bb. 171, 172, 

173; 186L69, sa. 183, 184, 186). 

FesCASlBVSDEB AfiBCOySIA'a OrPESDED. 


See Maoistsate, 3i’kibdiotiop or— 
^ViIllDluWAI• or Caiee. 

[I. L. B., 8 Calo., 861 


See SETizw— C koiisaIi Cases. 

{9 B. B. B., 542 


a. 90 (1872, b. 352 }1801.09, b. 188). 

See Peeax Code. b. IbC. 

(L D. 24 Calc., 323 
X C. W. W., 154 

See WersEEB— C^IXIEAL CaseB-AtojP- 
I 5 a &EAT 1 CE . 0 B. Ito it,, Ap., 1 


— b .92 (PceEidancy MagUtrate’s 

Act, 1877,6. 124). 

See CoXFiun — Dismiseax or CostruiET 
— Epteci opDismissau 

[I.1,.B.,0 Calc., 623 


See IsiTicTUiS or DocxmzTXg — Csixi' 
9X1. Cases. 

[I. li. B., 15 Cala, 109 
D Ib B., 13 Calc., 52 


See (tourwiATios-CuiMiBAt, Cash— T o 
ACVPBCD 08 DliHISlAI. 0* COMl'XAlHT. 

(I. L. B., 16 All., COB 

See WeBTEECB— ISIPBHOPMENT— iKrui. 
BDEUSBI UESCUAELY. 

{1. L. B-, I All., 000 

8.114. 


See Vz 


L Code, b. 333. 

[I, L. B., 18 AIL, 210 


B. 117. 


See Evibeucs— Cbimihat. Cabkb— Chau. 
ACTsa. 

- [I. Ij. B„ 23 Calo., 021 

88.117,128. 

See CEIMWAXrnoei!KDI» 08 . 

tl. D. B., 0 AIL. 402 

88. U8.123. 

iSTer KErEKEaLa to lIiaK CouuT—CaiMt. 
vaxCaies. 

[Lli.ll., 23 Calo., 210 

a. 123. 

8»rAlTKAt, ClMVlNAL Caip8-Ukimi. 
VAX rUDCEDlrul! i’ui’K. 

tI.L.B.,OCttIo.,070 



( 1010 ) 


DIGEST OE CASES. 


{ ibaft ) 


CEIMINAI. PROCEDDEB CODES (ACT 
V OE 1898: ACT X OE 1882; ACT X 
OE 1872: ACTS XXV OE 1861 AND 
VIII OE 1869) — couftnued. 


B. 127 (1872, 8. 480). 


See Uniawpuii AasEUBi-y. 

ri. D. R., 7 Bom., 42 

— ~ 8. 133 (1872, 8, 621 : 1861 69, 

B. 808). 68. 134, 136, 133, 137, 138, 139, 
140, 141 (1872, B8. 522. 623, 624, 625 ; 
1861-68, SB. 309, 310, 311). 

See Cases BtfDEit Nuisance— Ukdek 

CUlMINAIi PUOCEDTJKE CODE. 

See J UDICIAIr Ol'EICEKS, LlADIUTr OP. 

[2 Bom., 407 
4 Bom., A. C., 150 
6 Mad., 346 
4 B. L. E, A. C., 37 
13 W. E„ 13 
7 B. L. E, 449 
16W.R.. 63 

See Cases under Jurisdiction op Cmr. 
Cocrt—Magistrate’s Orders-, Intkk- 
PKRBNCE WITH. 

See Jury— Jury under Kuisancb Sec- 
tions OP Criminai. Procedure Code. 

[I. L, E., 16 All., 158 


’ 8. 133, 


60, 8. 811). 


See Declaratory Decree, Suit por — 
Orders op Criminal Courts. 

[6 B. D.E., 643 
I. L, E„ 17 Bom., 283 

See Penal Code, s. 188, 

[10 a L. E., 193 
12 C. L. E., 231 
I. L. R., 13 All., 577 
I. L. E, 16 Calc., 9 
I. L. E., 12 Mad., 476 

SS.136, 140 (1872, s. 626: 1881- 


63 ). 


See Right op Suit— Judicial Oppicers 
Suits against 8 Bom,, A. C., 84 

— 8.137. 

See Declaratory Decree, Suit tor- 
declaration OP Title. 

[I. L. E., 16 Calc,, 460 

8. 140, 

See Penal Code, s. 188. 

[I. L. E., 13 AIL, S77 

— 8. 144(1872,-s.618 ; 1861-69, ss. 62, 


See Pine , . . 7 W. E„ Cr,. 37 

See Judicial Oppicers, Liibility of. 

[4 B. L. E., A. C., 37: 13 W. E., 13 
7 B. L, E., 449 : 18 W. E., 63 


^ CODES (ACT 

X ACT X OE 1882; ACT X 

0^1372: ACTS XXV OE 1861 AED 
VIII OE ISdO) —conUniied, , ' 

Sea JuRrsDicTiov op CiTiL Court— 
PuBHc Ways,' Obstructio.n op. 

[I, L. E., 3 Calc., 20 

See Magistrate, Jurisdiction op — 
Powers op Magistrates, 

{I. L. E, 17 All., 486. 

See Cases under Nuisance— Under 
CriminalProceduus Code. 

Sea Nuisance— Public Nuisance under 
Penal Code, 

p. I...E., aAlL, 89 

See Eeyision —Criminal. Cases— Mis- 
cellaneousCases. 

[L B. E, 18 Mad,, 402 

Proceeding, under — 

See Sanction fob Prosecution— Power 
xOi GRANT Sanction. 

i:i.L.E.,19Mad.,18: 

See Superintendence of High Court 
—Charter Act, s. IS-CannNAL Cases-. 

[21W.E,.Or.,2ft 
22W.E.,,.Cr.,24.78 
23 TV. E.. Cr., 34 
24 W. E.. 80 

' I. L. E., 2Eale., 293: 

I.B.E.,8Calc„680 
I. B. E., 16 Calc., SO 

B.. 146 (1872, 9. 630; 1831-69; 


a, 318). 

SeeSsscB OP Magistrates. 

[I. B. B.>3.Calc., 754 

See Ejectment, Suit for. 

1T. B.E, 4. Calc., 839 

See Limitation Act, 1877, AETi.47 (1859; 

8. 1, CL. 7) . , 8 TV. E., 490' 

[9 TV. E., 48a 
3 E. TV., 171- 
6 C. B. E. 03 
I. B. E., 6 Calc., 709= 
I.B.B., 19 Calc..e43 
I. B. E., 23 Cale., 731;. . 

See Possession -Nature op Possession 
(I. B. E,, 4 Calc., 378; 

Nee Cases under Possession, Order op 
Criminal Court as to. 

0. 146 (1872, B, 631; 1861-69,. 


8. 319). 


See Damages— Eemoteness op Damages,. 

[I. B. E., 3Mad., 423 

See Li-uitation Act (1S77, aot. 47: 

1871, ART.. 46) . 

[I. B. E., 20 All., 12& 



.( 1821 y 


Diam OF CAS£5. 


( 1922 y 


CBmrCTAI. PKOCBDUBB CODES (ACT 
. V OP lees’: ACT X OP 1882 r ACT X 
OP 1873.: ACTS XXV OP 1831 Ain> 
Vllt OP 18Qd)-eonltHued. 

See Cases xrirnBB Possession’, Ordib or 
CBIUIKAL CoITET as to— AXTACH llraT 
oi PaotmiY^ 

See Fosbessiok, Obssb op Cbiuihax 
C oKBT A3 TO— Decision op Maois* 
tbate as to Possbssiok. 

[I. Xk B , 22 Calc, 207 
L D. B.. 18 Mad, 41 

3 a w. ir, 329 

8. 147 a872, s. 632; 1861-69, 

- 8.320). 

See EiSBUBKT I, D. B., 23 Calc., 65 

See- Qsva op Pboop— Eassubbts. 

[31 W. B., 140 
I. II. B., 11 Calc, 63 
2 C, E, 655 

See ClSKS VNOBB PoSSESaiOK, Obobb of 
CBIUIBAL COCET as to— DISPOXKS A8 
TO Biobt op Wat, IVatbb, Uses, etc. 


. a. 148(1872,8.633). 


See CASsa vitseb PossEasiON, Ospn or 

CtUMlBAL COCBT AB COSTS. 

See Cases ckiibb Fossessioi^ Obssb op 

CSiUUIAL COQBT AS TO— LOCAL iM* 
QQXBT. 

es. 16S and 166 (1873, 86. 109, 


U0:l861-6d',Kl33}. 

See Oricu Act, s. 9. 

[L K B, 2ACalc, 

See FOUOE Ikqtibt. 

[3 B. L. B., S. IT, 8 : 10 W. R., Cr., 49 j 

-B9. 168, 157, 159 (1872, bb. U4, U5; 


1881-69. 8. 136). 

See Fbitaxe Depkncb, Rioet op 

[7 Som., Cr, 60 

B. 167. 

See AccrSES FEBSoy, Riobt op. 

[L L. B.,2a Xad., 189 
See Etidebcb Act, a 74. 

[L Ji. B, 20 Had, 189 
S«« RTiCByCE— C biuibal Cases — StAie-^ 
UBinS TO Foiics Oppicbbs. 

[ac.'w;N,7oa 

I.D.B.,22Dom,698 

B,10O (1872, a. 118X 

See Faise Evtoekcb — Gekebaixt. 

I.. B., 7 Calc, 121: 8 C. L. E,30O 
See FOIICB IKQDIBT. 

[L Ii. B., 7 Mad., 374 
See WlTNEBS— CaisrufAL CASES— Sox- 
voNtwQ WiTSESSES. 

[1. Ii. B., 24 Cale., 320 
lC.W.ir.,164 


CBIMUTAI, PBOCEDDBE CODES (ACT 
V OF 1898; ACT X OP 1882; ACT X 
OP 1873: ACTS XXV OP 1881 AND- 
Vm OP 1868)-«3B/««tt«ii. 

8. 181 (1872, 88. ns. 119), 

Set Accused Febson, Right op. 

[I.I..E,ie Mad., 14 
I. Ii. B., 18 AU., 390' 
See Faisb Etidescb— Coxteadictobt 
S iATEUsyr I. li. B., 18 Cala, 84& 
^s^Faxsb Ettdence— Gskeeailt. 

[L L. B, 8 Bom., 21T 
I. L. E, 7 Calc., 121 
I. li. E., 16 AU., U 
I. D. B., 23 Mod, 644. 

93. 161, 162 (1872, 8. 119). 

See Cases rsnEir Epidesce— CE imifAL. 
Cases~Staieuebts to Fozicz Oppi- 
CEB3. 


8. 162. 

See COKPESBIOy— CONPESSIONS TO SlAO- 
isrsAis . L Ik E., 22 Cal&, 60 

— 8. 103. 

See CON7S8S105— ComSSIOBB rSDSB- 
Tbbsat OB Fbbssubb. 

[LL.B,10 Calc, 775' 

— 8. 164 (1872, 8. 122). 


Set Cases nuDzs Cospssstoy— C oupes- 

BIOKS TO XIaSISTBATB. 

See Faasb EnsENCB. 

[LL.B,16 Mad, 421 
1. D. B, 22 Aa. 115 
L Paver of ilaqxtlraie — 


SuFEEsS r. SIaiea . I. Ik B, 2 Bom, 643 

*£ — - Pefittal fo etqn 

tt^lenxevi—PeMt Code, t. I80.t-S. ISO of tha 
Pt'HAl Co8e does not appl)' to stntemcnts nude under 
tUisiectioQ. EXfbess v. Sebufa 

[L D. It, 4 Bom., 15 

8. les.- 

See Oficx Act, b. 9 

[LD. B,24 Calc, 691 

16T (1872, 8. 124; 1881-69, 

8. 162X 

See Detestion op Accused bx Poiicb. 

[1 W. B, Cr., 5 
I.IfcB,UMad, OS 
I.IkB, 23 Bom, 32 


See EsCATB feom Costodt. 

[LD.I 


4U.,12a 
3 Q 


{ 1523 ) 


DIGEST OF CASES. 


( im ) 


CEXanNAL PROCEDTJBB CODES (ACT 
V OP 1888; ACT X OP 1882: ACT X 
OP 1872: ACTS XXV OP 18?1 AISTD 
Vm OP 1869) — coniinued. 


See Etoescs— C siirwAi Ca3B3— State- 

MSSTS TO POLICE-OPnCEIlS. 

[X D. E., 19 AIL, 390 
See Tozjcs Ixa-cmr . 3 U". W., 275 
See 'WzosGzxrr, DETExnoy. 

[19 W. E., Cr., 38 


S3. 168, 170 a873, 8.123). 

See Acccsed Pebsos, Bight op. 

[I.Ii.E,20Ma<L,189 
See Etidhscs Act, s. 74. 

[X D. E, 20 Mad., 189 

See ilAGISIHATH, JinilSDIOTIOS OP — 
PO-STHES OP ilAGISTEATES. 

[10 Bom., 70 

S3, 169, 173, para, 2 (1872, s. 120; 

1861-69, 3. 154), 

See EnHEScs- CHurrs-ii CAsia-PoucE 
Ethiekcs, DiAEirs, Papers, etc. 

[8 W. B., Cr., 87 
13 W. B., Cr., 23 

s. 172. 

See Accvssd PESsoy, Bight op. 

[X lu E., 19 All., S0O 
XL. E, 19 Mad,, 14 

See Evidea'ce— CEX iirPAi, Cases— State- 
mots TO PoUCB-OmCEES. 

[X L. E., 16 Calc., 610, 612 note 
XX.E,20Calc., 842 
XEE,19A1L,390 

s, 173. 

See AccrsED PsEsoh', Bight op. 

[X E E, 20 MaA, 189 


CEIMIN'AX PEOCEDUEE CODES (ACT 
V QP 1898: ACT X OP 1882; ACT X 

vm OP 1869) — contimei. 


Procednro Code. Ik the mattek oe Teosxoeho- 
HATH Biswas . . X L, E, 3 Calc., 743 


— a. 177 a872, s. 63), 

See llArsTENAircE, Oedbs op Cexminas 
Copet as to. 

pc. Jj, E., 24 Calc., 638 
lC.W.lSr.,677 

— 8. 178 (1872, 8. 83X 


See Cbiiusal Peocebdes'Gs. 

[XX.E,3AE,268 

See Tbasspeb op CBnmfAii' Case— 
Gbeebae Cases. 

[X EE, 10 Calc., 643 

— 8. 179. 


See JuBisDionoN' op CHnnHAi Copet— 
Opfeeces committed ontt paetet m 
OSB DISTBICT — CElMINAIi BEEAOH OP 

Tsost . . X Ii. E, 19 AIL, 111 


8. 180 (1872, 8. 66 ; 1861-69, sa. SI. 

31A). 

See JuBiSDicnoif op CBncDrAi Cocet— 
OPPBECES committed OKIiT PABTDT IX 
css Dxsebict— Dacoipt, 

[X L. E, 9 AIL, 623 

See Jtjeisdicitos op CEniiNAii Codbt— 
Oppesces committed OSDT PAETIT IK 
OKS DISTEICT— PlDKAPpiKCf. 

[I. EE, 18 AE, 350 

See JraisDionoK op CsiMiKAii Cohbt — 
OPPEKCES committed OKI.T PABTDT IK 
0KB DISTBICT— BECEmKG StOEEK PeO- 
PEETT . . .4 Bom., Cr„ 38 


See Evidekcs Act, s. 74. 

[X Jj. E, 20 Mad., 188 

3. 176 (1872, B. 135)— P«jajVj 

Mo cause ofdeaih — Report hy ZiagUtrate — Judi- 
cial proceeding — Potter of Sigh Court under s.296, 
Crintinal Procedure Code — CoronePs inquest . — 
Wiera the llagistrafe of a division held an aiqniry, 
under s. 135 of the Criminal Procedure Code, into the 
cause of the death of a person fonnd dead under 
saspidons circumstances, and, vrithont maMng a 
specific charge against any person, drew up a report 
embodying the result of Hs enquiry, and sent the 
report to the ACagislrate of the district, and sub- 
seqnently proceedings were taien against one of the 
witnesses, which nltimately resulted in an acquittal, — 
Seld by the High Courir that, there being nothing 
in the language of s. 135 requiring the JJagistrate 
holding such an enquiry either to maia a reiwrt or to 
come to a finding, the report actually sent could not 
be considered as part of a judicial procee&ig, and 
that therefore the High Court had no power to send 
for it under s. 296 of the Criminal Procedure Code. 
Ho analogy exists between a Coroner’s inquest and an 
enquiry into the cause of death under the Criminal 


See JuEisDicnoK op CmmsiXi Codex— 

OPPEKCES COMMUTED OKET’ PABTDT IN 

0KB Disteict — Thbpt. 

[LEE., 6 Gala. SOT 

— 8. 182 (1872, 8. 67). 

See JoHiSDiCTio.v op Cbimikai Codbi— 
Gekesad Jdsisdictiok., 

[X L. E, 16 Gale., 667 
I. L. E., 25 Gale., 858 
2 C, -W. E, 577 

See Jdeisdictiok op Gbimesai. Codet— 
OPPEKCES committed DDBIKG JoDBSET. 

[13 B. I,. E., Ap., 4 
25 W, R., Cr., 46. 

See JxmrsDicTioK op CEiMiKAi Cohet— 

OPPEKCES COMMITTED OKDT- EAETET IK 

ONE Disteict— Dacoitt. 

[X L. E, 1 Bom.; 60 

See Jheisdictiok op CstsasAH Cocst— 

OPPEKCES COMMUTED ONDK PAETDY IK - 
ONE Disteict— Thept. 

p. Ii. E, 1 Mad., 171 



c 1925 ) 


DIQBST OF CA&ES. 


CBIMINAL PROCBDTTIIE CODES (ACT 
V OP 1898: ACT X OP 1882: ACT X 
OP 1872; ACTS XXV OP 1881 AUD 
Vm OP 1888)— cofl^inuei. 

!• - “ Loeal area," nteaniny of 

— Crtminal Procedure Code, IS82, #. 637.— Tie 
'rords "local area” used in a. 1S3 only apply to a 
•'local area” over which the Criminal Proecdur® 
Code applies, and not to a local area in a fore^n 
■ Country or in other portions of the British Bmpire to 
>thich the Code has no application j and similarly 
a. 531 only refers to districts, divisions, anh-divuuma, 
and local areas gOTcrned by the Co^ of Cnminal 
Procedure. In the uaiies os BicmiBANmn) Dabs 
V. Bhcoohi Pebai. In ins uaiieb ob Bicsjiiu* 
)iUND Dass V. Doebia Jana 

[L 1 m R., 18 Calc.. 667 

2. — ' ■ “ Local area," nteanm^ of. 

'—The expreseion " local area ” includes, and was 
intended to include, a « district.” Pchabubo 
^ABAIN SlNOII e. BAU SABtTB RoB 

[L D, E , 26 Calc., 858 
2 C. W. H., 577 
S. ■■ Offence pvnteltable by lata 


CRIMINAL PROCEDURE CODES (ACT 
V OP 1898; ACT X OP 1882* ACT X 
OP 1872: ACTS XXV OP 1881 AND 
VHI OP 1869) — contxnued. 


See CouptAtNT— iKsiiitmOK ob Coit* 
riAINI AND KECEBSAUT PBEtDdlSABIES 
(;i.Ii.B,2l AIL, 109 
t L.E.,22Mad.,348 
LL. It., 28 Calc., 788 
8 C. W. N., 65, 491 
4 C. W. N , 367, 660 

8.19L 

Sffl CostrLAiST— iNSTiirnoN ob Com. 
BLimi AND KECEBSABt PeBUUINAEIES. 

[1. 1,. B., 13 Calc., 334 
1. L. R., 14 Calc., 707 
I. li. B., 18 All., 465 
I. li. B.. 21 AIL, 109 
Lli. B., 22 Mad,, 148 
L L B., 26 Calc., 786 : 3 C. W. N., 65, 491 

See FAt.ss Chabqb. 

[t D. E, 24 Calc, 707 
LL.B., 19 Bom., 61 


C3C.‘W.E’.,148 

— e. 185 (1872, 8. 69). 

See JuBiSDiciiON ob CsnitNAL CotniT— 
OBBBNCEa COUUlTtSD OKIiT BASTIT IN 
osa J>iaiaici-^sjiayiZ Basica t>y 
Tfioix . , L L. B., 19 AIL, Ul 

See TBANBBEa op CsniniAi Cask— 
OSOOKS BOB TBANBFEB. 

[22 W. R, Cr,, 6 

— 8. 186 (1872, B 167). 

See 'Wahbaht Op Abbest— C smiNAi 
Cases . . I. D. E., 1 Bom., 340 

— B. 188. 

See JCTBIgDICTION OB Cbdiinal Codbt— 
GENBBAL JUBISDICTION. 

II. L R, 13 Madn 433 

See JOBisDiciioB ob Cbrsinaz, Codbt 
— Natite Indian Subjects. 

[L L, E, 18 Bom., 178 

See JDEISDICTION op Cbiuinai, Codbt — 
OPEENCES COUUIIIED ONI>T PABILT 
nr ONE DISTBICT— ABET4IEMT. 

[I. L. R , 19 Bom., 106 

1. L. R, 24 Bom„ 287 

See Jcbisdiciion op Cboiinab Codbt — 
OEBEKCES COMiaiTED ONlr TABTX.T 
IN onb Distbici— Cbuiinal Bbeacb 
OB Tbdst • X. D. R, 13 Bom„ 147 

See JUBISDICTION OP CnniiNAi Codbt — 
Oftenceb committed OXtT tabtet 

IN ONE DISIEICT— KlDNAmSO. 

[I. Xi. R., 10 AIL, 109 


See Magisibate, Jdeissiciion op>. 
Fo-wbbs 0? Magistbaieb. 

[L Zm E., is AU„ 845 
i. li. R, 22 Mad., 148 
t Ib R, 26 Calc., 768 : 3 C. W. N., 491 
I. L. E., 21 AIL, 108 
L L. R, 22 Med., 148 

BB. 191, 198 (1872,6. 142 ;18ei-08. 


See Complainant 

II. li. B., 10 Bom., 340 
I. li. R, 26 Calc., 338 
I. lu R, 14 Mad.. 379 

See CoMPiAiKT— I nstitutiok op Com- 
tlaini and nbcbssabt Pbeuui* 
NAMES. . . 8 W. E., Cr., 9 

[U W. E,, Cr., 1 
19 W B.. Cr.,4 
1 C. tu R., 623 
S B. Ii. E., 274; 13 W. R., Cr., 27 
4 B. L. E., Ap., 1 : 13 W. B, Cr., 1 
Lli. R, 14 Mad, 379 
X li. R, 13 AIL, 466 
X li. R, 28 Calc., 838 

iS«« Judicial Ofiicebs, LiABiWTr of. 

13 Bom., A. C, 38 

See Sanction iob Prosecution— h'os- 
COiirLIAKCB WITH SaNCIIOS. 

tx X, B, 4 Calc., 712 

See Wabeant 


Cases 


ABBSST— ClilUINAI, 
lew. B., Cr., 60 
[8 Born., Cr., 113 
4 B. Ii. R, Ap., 1 
3 i 
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( 1929 ) 


DIOSST OF CiS£Sl 


( 1930 ) 


CRIMINAL PEOCBDimB CODES (ACT 
■ V OP 1808; AC?r X OP 1882; ACT X 
' OF 1873; ACTS XXV OF 1801 AND 
Vm OF 1800)— fojtfiBaerf. 
ol B. 466 ; ft ssjictiozt' ioe ItU prosecution by tbfi 
District Magistrate ii, therefore!, guffieicBt. Ea- 
SBEsa c. DtJisSKijt SisBiBWt s 

[L Xj. E>, 2 Bom., 481 

b.180. 

S'« CoapEirKT ItrfTiTiJTios op Coa* 
, puitrE, £ic. . I. Jj. B., lO AlLi Sd 

ft I- B-. 14 Mad., 370 
I, Ii. B . 20 Calc., 336 


CBmiXAti PBOCEDUKE CODES fAOT 
V OP 1803: ACT X OF 1832: ACT X 
OF 1873; ACTS XXV OF 1801 AND 
VIlJ OF 1800) -~-co»ltiiued. 

Sre Foucs IdoriBy. 

C3 B. L. R., a N.. 6; 10 W. K., Cr«49 
I.L. B., 13 Bom.. 101 
See IVimsss -CsmiKAL Casu— J iixui* 
cruioif op WiTVB3Bf a 

ri.IaB..34 Calc., 107 

8.203, 

See Cases tmoBs CoupLim— ^DisausAC 
or CoupuiwT, 


8. 100 (1872, 8. 478). : 

See Aduxtab;; . 24 W. B., Cr., 13 I 
CZ. Zy B, 6 AIL. 233 : 

8. 200 (1872, B8. 44, 144 ; 1801.00, 

8. 273). I 

See Couplaikt— D iEonssAX o? Cov* 
PIAIUT— PoWEB OP, AKD PiLElUmrA. , 
am to.Disuibiax. 

[2 B. li. B., a. N., e : 10 W. B., Cr., 40‘ 
7 Mad.. Ap.. 31 
1. 1*. E., 14 Calc., 141 


See Couptinrp Issiiiptiow of Cok* 
PLAINT, BTC. . 1. L. B., 10 All, 39 
ft, B. B., 18 All.. 231 
SC.W.N.,!? 
See CoaPLAiNT— PowEB to ebebb to 
SCSOBSINATB OmrSBS. 

[3 B.I,.B~A. Cr., 67 
SB. L.B.,ld 
8 B. L. B., r. B.. 148 


Set CslStlKAl PEOCSBDIKoa. 

[7 Mad., Ap,, 20 


■ 8. 202 (1872, 8. 146; 1801-6 


8.1801 

See CoMPtAisT— Dismssii op Com- 
rXAIHT — PoWEE op, ANP PBBUmPA- 
niaa TO, DtasttasAL. 

Cl. I* B., 14 Calc., 141 


See CoxPLAxwT— iKsrtTDTios of Com. 
PLAINT AND KECESSASr P&XLniI5ABlE9. 

tt. I„ B., 13 Calc,, 334 
t. Ifc B., 13 Bom., 600 
3C.W.N.,17 

See Cases fnbeb CoMrxAoiT-.BBm'AL 
OP COUPLAOiT. 

See Dbpamation. 

[1. Ifc R, 13 Bom., 167 

SB. 203, 204 (1873, 8. 147). 

See Compuint— O isuissAL op Com. 
PiAWr— L epcci op Dismissal, 

(24 W. B., Cs., 75 

0e« Complaint.~Dismib8al op Com* 

TLAINT~-ro>VSS OP ANO PsUIMINAbJBS 

TOPisMSSsAL . .4C. L. B,034 

{2 S. t. R, 8. W., 0: 10 W. B, Or., 40 
10B.1..B.. Ap,26 
See Complaint— I isTiTAL op Comfuinf. 

[I. L. B., 6 Bom , 405 

7 Mad., Ap.. 16 

8.004(1873,8.148). 

See Poucs ACT. 18C1, s. 89. 

(25 W. a, Cr, 20 

BP. 204, 205, 

See pABOANAatUM WoMSp. 

(ZD. R, 21 Calc., £83 


See COMPLAKTC— IPSIIriTTION op COU' 
PLAINT AMD PBCESSABX PSELIMINABIES. 

(21 w. R, Cr., 44 
I. L. R, 13 Calc., 334 
I C. Wi IT., 17 

See COTtPLAIKT— POWIB TO SBPBB *0 


4 c. W. N:, 306 


See JlAaistBATE. Jubisoictiom of — 
OeBBBAL joBISDICTXOS. . _ 

rl. L. B., 04 Calc., 107 
4 O. W. N., 004 


&ePtEADEB— AfPOWtUBKP AMD APPBAB. j 

ANCs . ■ 8 Bom., A, C., 202 I 


- a. 203 (1872. b. 143). 


^c« Maqisibatb, tmusDionop D7 .>CoM* 
uiTMbkt to Sessions Coror. 

p.l*B.,4Boin„240 

See blAOISTBATE. JCaiSDIOTIOp OP^'PoiT' 
XB3 OP 2^Aai3TBATBB. 

[I. RR. 6 All, 477 


— a. 203 (1873, sa. WO, 367, 332; 
1801-60. ss- 103, 207). 

See Complaint— Dismissal op Com- 
plaint- P owpB OP AMO PaALIMIMA. 
KIE3 TO DUMISSAI. 

p6 W. R, cn, 48 


See SfAaisTBATE, JuBiSDicnoa: op— (^M« 
MIIMBNT to Ssssiqns Comt, 

tLR.R,20 AIL, 204 



{ 1931 ) 


Biai^T OP CASES. 


( 1932 ) 


CRlMrKTAI. PBOCED-aBH CODES (ACT 
V OE 1898: ACT X OE 1882: ACT X 
OE 1872: ACTS XXV OE 1881 AITD 
VIII OE 1860) — continued. 

See Witness— Ckimina:!! Cases— Exaot> 
NATION or Witnesses - Ckoss-Exaiiin- 
ATION . . . 19 W. B., Cr., 53 

See Witness— C miiiNAii Cases— Sdat- 
MONiNa Witnesses. 

[4 B. D. B., Ap., 1 
23 W, B., Cr., 9 
I.L.B„3 AIL, 392 
I. D. E.> 4 Mad,, 320 

— s, 209 (1872, s. 195 : Presidency 

Magistrate’s Act, 1877, s. 87). 

See DiscHAnQE oj? Acoesed. 

CI,D.B., 6 AU.,181 

See Esajunation or Acoesed Peeson. 

[I, L. B., 23 Mad,, 636 

See Magisteate, Jeeisdiction or— Coir- 
aiitmeht to Sessions Coeet. 

[I. L. B., 5 AIL, 161 
I. L. B., 11 Bom.., 372 
See llAMCioEs Peosecdtion. 

[I. L, B,, 6 Bom., 876 

See AVitness— Ceihinae Cases— Esamct- 
» ATiON or Witnesses - Geneeaeet. 

[I. L. B„ 6 Calc., 121 ; 4 C. L, B„ 305 

s. 210, 

See Magisteate, Jtoisoiction or— Coit- 
MiTJiENT TO Sessions Cooet, 

[I. L. B„ 11 Bom,, 372 

See AVitnbss— CE iiasAE Cases — Exam- 
ination OB Witnesses— Ceoss-exam- 
iNATioN . L Jj. B,, 21 Calc,, 642 

BS. 210,211 (1872, 83, 199, 200; 

1801-69, a. 227). 

See AVitness— Ceiminai Cases— Sgm- 
MONiNG Witnesses. 

C4 B. L. K., Ap., 1 
I, D. B., 19 AIL, 502 

SB. 210, 212. 

See Witness- Ceiminae Cases— Exam- 
ination or AVITNBSSES— GENEEAEIiT. 

[I. L. B., 18 AH., 380 

ss, 214, 215 (1872, s, 197). 

See Cases itndee Commitment, 

s. 216 (1872, s, 369; 1861-69, 

s. 228), 

See Magisteate, JimisracTioN or — SrE- 
ciAE Acts— AA^itn ess 6 Mad,, Ap„ 9 
See Witness — CE iiaN.,vii Cases— Sem- 
moking AVitnesses. 

r4 B. D. B„ Ap., 1 
I. L. B., 3 Calc., 573 
I. L, B., 4 AIL, 63 
I. L. B„ 8 AIL, 666 


CBIMEMAD PEOCEDUBE CODES (ACT 
V OE 1898: ACT X OE 1882; ACT X 
OP 1872; ACTS XXV OP 1881 AETD 
ATIH OP mm)~cmfmued, 

s, 221 (1872, B. 439), ss. 222. 223. 

224, 225, 226 (1872, a. 446), s. 227 (1872, 
a. 245), s, 228 (1872, s. 447), ss, 229, 230 
(1872, 8, 450), SB. 231 and 232. 

See Cases endeb Chaege. 

B. 221. 

See Peisoneb . I. L. B, 11 Calc., 106 
S3. 221 and 222. 

See CkiminaIi Teespass, . 

[I. L, K., 22 Calc., 391 

8. 222A, 

See OrrENCE eeeating to Dooements. 

' [L L, B.; 26 Calc., 580 
3 C. W. IS., 412 

s. 225, 

See UNEAwrra Assembet, 

[I. L. B., 22 Calc., 278 

8, 233 a872, 3. 452), 

See Cbiminai. Peoceedings, 

[X I.. E., 12 Mad., 273 
L L. B., 14 Calc,, 128 
X X. B„ 20 Calc., 537 

1 0 . w. isr., 86 

4 O, AV. 3Sr., 666 

ss. 233, 234 (1872, s. 453), and 


8. 236 (1872, s. 454). 

See Cases endee Joindee or Chaeges. . 


See Cases -cndbe Sentence— Cemceatitb 
Sentences. 

B. 238 (1872, 8. 455). 

See Acteepois Acqeit, 

p, L. B., 22 Calc., 377 

See Chaege— Poem or Chaege— Speciai. 
Cases- Eioting. 

[I, L. B., 21 Calc., 956 

See Faxsb Etidence — Contbamctoby 
Statements. 

113 B. I., B., 324, 326 note 

— — Alternative charges . — S. 455 of 

Act X of 1872 applies to cases iu which not the facts 
are doubtful, but the application of the law to the 
facts is doubtful. Queen v. Jamueha 

[717. AV., 137 

S3. 236, 237 (1872, s. 466), and 238 

(1872, s. 457). 

See Chaege— Ameeation ob Amenb- 
MENT or Chaege. 

[I. L. E., 8 AIL, 665 
I, L, E„ 8 Bom., 200 
I. Jj. B., 17 Bom., 369 
I. X, E., 26 Calc,, 883 ; 3 C. "W. X., 653 



< 1333 ) 


DiaSSV OF C4S£3. 


( 1931 ) 


CaiMUfAIi PBOCBDaEE CODES (ACF 
V OP 1888; ACT X OP 1882; ACT X 
OP 2872; ACTS XXV OP 1832 AND 
VIII OP 1889) — eonlinue(i. 

238 (1873, s. 467). 

See CosnciiOK . . 11 Bom., 240 

pSBom.,! 

See VsBDiox o? IrKT'^QsKSBAJ. Cists. 

[L L. B., 6 Calc., 871 
I. Ii. B., 20 Bom., 316 

1 Minor offence,’* Convte- 


Baetesjee, J, — The word# “maor cBeaee” l»*r« 
not been defined by Uw ; tbey ere to be taken ttot In 
any teebnical sense, but in their ordinary sense. 
QUS£H-SMSBB83 V. SlTEKltB UiySEL 

pt. L. K,, 23 Cftlc., 1006 


Cnmtn 

awayff 

wiire - • , . 

The cnmplslnsat ehsrged the sccnied with an offence 
under <• ^6 of the PeosI Code b respect of bis wife. 
The Deputy Uagistrste coneicted the sceuied of an 
offence under s. 498 of the Penal Code, and eenteoced 
v.~ ♦„ nne month’s rieorous imprieoament. The 



tion lor tne minor uuovi, j.. r . • • 

coaWctioa for tha grarer one. Jetba Sbsxb e>. 
TCn iTi T sbekh • . I. Ii. B., 20 Calc,, 483 

B. 239. 

See Bakeebs , I. Xi. B., 16 All, 88 

See CannsaL Feocescikos. 

[I. I.. B, 8 All, 453 
L 1,. B, 20 Calc., 637 

See JoiSDSB or Chibobs. 

[I. Ii. B, 16 Bom., 491 
1 C. W. N., 36 


CHtMINAI. PROCEDURE CODES (ACT 
V OP 1888: ACT X OP 1882; ACT X 
OP 1673: ACTS XXV OP 1831 AKD 
VIII OP 1869)— continued. 


— s. 243 (1872, 8. 308). 

See CoMELaiNi— DuBissiL ov Cou- 
TLSUT— Efeeci or DiSUISSEl. 

[23 W. B, Cr., 63 


See Courx.mi-DiSM!S3aB ov Cou« 
FiiiiBT— G bo:;kd fob DistnssaL. 

[22 W. B, Cr., 40 


b.244(1872,88.207,331;1831-69. ’ 

88. 262, 266). 


See CourniiNT— Disuissin of Cou* 
Fuen— Q boitbd fob Diauigsan. 

[L Ii. B, 6 MaA, 160 
See WiTEBSS— C biuibal CasEg— EuMi* 
SATIOB OF WlTSBgaBS—OBKBEiLLr. 

[4 Mad., An., 29 
4 B. L. B. Ap., 77 
7 B. Ii. B, BQ3 nota 
15 W. B, Cr„ 63 


- ft. 346 (1872, 8. 221). 


See CouFSEsaiioB— CBmivati Cas£8-« 
To AccDSsn oy Disuibsu of Cou< 
FLaiNT . . 32 W, B, Ct„ 12 

a. B B, 8 CalA. 681 
1. li. B. 10 Bom.. 198 


8. 247 (1873, 6S. 305, 212 i 1861.89, 

B. 269). 


See CouTutSF— Disuissas of Cou* 
Pi.i2:rr— E ffect of Dismsaai* 

ri8W.B,Cr,63 
23W.B, Cr,03 
24W.B, Cr..e4 
85 W. B, Cr., 63 
4 O. W. N., 348 
See CouFiiiNT— D isuibsal of Cou* 
FLAISI — GBOCNS of DiSUISSAL. 

[4 Mai. Ap,41 
LD. B, &Mad., 160 
13 C. L. B, 303 
I. L. B, 7 Mai, 368 
4 0.'W.N.,26 

—85. 247. 263. 

See JoUfSEB OF COABOES. 

[L D. B, II Calc., 91 


- B. 248 (1872, 8. 210). 


See COUFUQtANT. 


[X I,. B. 2 Bom., 653 


See CoupiitKT— WitncEAWAi oj (3ou* 
FlADTr ASD OBItOAKOy OP llAOIS* 
IBAT8 TO IlEAB IT. _ 

[4 B. Ii. B. P, B., 41 
L I*. B. 5 Mod., 378 
XD.B,13 Bom., 600 



< 1935 ) 


DtaEST OF cases. 


OBIMIiSrAI. PHOCEDU1U3 CODES (ACT 
act X OP 1883: ACT X 

and 

Vni OP 1800)'~(:o;)f)HK<!(/. 

Sea Cojrrc/tr.vDi.s'a Ovvkncb. 

tl, D, E., 10 Gala, 661 


— —-— 3, 260 (1873, 8. 200; 1801.00, 
a. 270). 

See Cases cstder CoMVBssAXJos—CMun* 
NAi. Cases— T o Accused Dismissai. 

OE COill’lAEST. 


•See COOTEAIST— -DlSinSSAU op COil- 

PEARiX— -PoWEIt OP AND I’EEHIUNA- 
2IE3 XO OlSJIlSSAE. 

[0 B, L. R., S. N., 16 

See CoupEAiAT — WixaDnAWAD op Coir- 
I'EAI.NX AXD ObLIUAXIO.V OP ilAOIS- 
lltATE 10 UBAB IT. 

[4B.L. E.,P. B.,41 

83. 263, 260 (1872, s. 215 ; 1881-60, 

s. 260). 

Sea CoirpiAr>‘r — Drsiussui op Coir- 
Pr,AA't— PoWEtt OP AA'D PllKLIlIIA’AUlES 
to OiSiossAE . . 8 Mad., Ap.. 5 

{X L. E., 3 Calc., 389 
ZL.B..2 AU., 447 
L L. H., 4 Mad., 329 
23W.B,,Cr.,8 

See CosrPtAtST— ERvrvAt. op Com- 
piAiTix . . E Ij. E., 1 Bom., 64 

See Cases ukdeu Discbauoe os Ac- 
cused, 

See SlAoisTiUTB, JumsprcTiOA' op— 
CoMBiTjiEsr XO Sbssioss Coobt, 

IXD.E., 21 AIL, 305 

See ilAOISTEATE, JunisDicxiOB OP— 
VOVfR^S OP ilAOlSXaAXES. 

[I. L, E., 10 Calc., 67 

a. 254 (1872, s. 210; 1831-60, 

a. 250). 

See Cases uedee Disciiabge op Ac- 
cused. 

See Maoibxraxe, JxmisDicxioif op— 
COAOIITAIBXX TO SeSSIOXS CoDBT. 

(X X. R, 24 Calc., 420 
1 a W. N., 414 


a. 265 (1872, s, 217), s, 256 (1872, 

a. 218), and s. 257 (1872, 3. 383). 

See Cases dndeb Witness— CE ratsAi 
Cases— Exaiunatiok op Witnesses. 

See Cases undeb Witness - Ckhhnal 
Cases— S uitnoNiNO Witnesses. 

a. 258 (1872, s. 220; 1861-60, 

a, 256), 

See ColtPEAIST— D ismissau op Cok- 
PEAINT EPPECT op DisMISSAE. 

[5 C. L. E., 35 


{ I93G ) 


CODES (ACT 
^ 1882: ACT X 

^801 AND 

VIH OP lB&9)—couti/tuid,’ 


: :- 'a872, a. 220) —Coitvictioti or 

ncqKtttal -Ma^ntratet Potceri of, — AlthougL the 
oxplatutlion to s. 220 provides that, if a cliarge is 
uraivu up, the prisouw must bo cither couvicled or 
ncijttittcd, it does not rc(|uiro that the conviction or 
ocQuittal siiould be by the Magistrate who drew the 
charge. Eiipkess r, KuDnuTOOxxia 

[X X R, 3 Calc,, 496; 2 C. X R, 2 


B. 260 a872, a. 216, eaqil. 1). 

See CoitroUNDiNO Oppbncb. 

jP.XR,10 Calc,, 561 


— 8.260 aS72, a. 222). 

See Benou op Magistbates, 

C21W,R.Cr.,12 

See CatxIiE Tbbspass Aot, g. 20. 

[1. X R, 83 Calc., 248 

-Sec CbiminaD Phoobedinqs. 

[I. X R, 19 Mad,, 268 
L X R, 22 Mad., 459 

>Ses Maqistbatb, Jubisdiotio.v op — 
Genebau JUBISDIOXIOK, 

{I. X R, 16 Mad., 83 
See Magistbatb, Jubisdiotios op—' 
Tbanspeb op Magistrate during 
Tbiad , . L X R, 2 Calc., 117" ■" 

See Cases undeb Suaeuabp Tbiais. 


— a. 281. 

See BEKCil OP Maoisteates, 

[I. XR, 13 Mad., 142 

— B. 282 (1872, a. 226), 


See Sentence— Impeisonaienx— I itpBi- 

SONIIBNC IN DePACIT OP PlNE. 

[X X, R, 8 All., 61- 

See Sentence— S oHTAap Cokpinejient. . " 

[X L. R, 6 AIL, 83 

B. 263 (1872, a. 227), el. (h)- 


Secording reasons for conviction—Fractice of 
High Court on revision . — Under cl, (A) of g. 227 
of the Criminal Procedure Code, although a' 
Jlogistrato is not required to record any evidence, he 
should, in recording his reasong for the conviction, - 
etato them, so that the High Court, on revision, may 
judge whether there were suificient materials before 
him to support the conviction. Where they were not 
so stated, the High Court on motion set the convic- 
tion aside. IN THE maictbb op, the PEimoN o» 
Panjab Singh. Ehpeess v. Panjah Singh 

[X XR, 6 Calc,. 679 


2. — — — Stimmarg trial, dfature of 

—•Magistrate' s statement of the reason for a comic- 
/loiK— Under a. 203 (i) of the Code of CriminA 
Procedure (Act X of 1882), a Magistrate in record- ■ 
ino’ his reasons for a conviction must state them so 
that the High Court on revision may judge whethe 
there were sufficient materials before him to sappor 



( 1937 ) 


DIGEST OF CASES. 


( 1938 ) 


CRIMINAL PROCEDURE CODES (ACT 
V OP 1898; ACT X OP 1883: ACT X 
OP 1872: ACTS XXV OP 1881 AND 
VtH OP 1869)— continued, 
the coaTiction. Smprett t. Panjah Stagi, I. h. 2l„ 
^ Calc., 57d, followed, QnsE:r.£uPBE9a «. Snfn.' 

. , . . I. L. B., 18 Boou 07 

Lalit Hohak Saha v, Cddkseb Kobam Rot 

13 O. W. N, 281 

3. — — Ptaeont for finding of 

ifagittraie tn caie of eontieiton io i§ r«eorded~ 
Cnmtaal Procedure Code {d.et X (flSTSJ, 1,227, 
cl. ChJ.—A llAgistiAte. ia cams where bo eppcel 
Vies, it houad to record a hriet stetciacBt of hit re*, 
sons for conTictinK *n accused. Itr TUB kattbb or 
THE TBTIIIOX OF BaDOIKATB SHABA. EKFEEBS t>. 

Raiioinatii Sbaba , . L li. R., 8 Calc., lOS 

4. ' '■ SKOKnau iriaU—A •am. 

cnary trial under s. 227, Cricatual Procedure Code, 


[ssvr.R., cr.»eB 


.1 



CRIMINAL PROCEDURE CODES (ACT’ 
V OP 1888: ACT X OP 1883: ACT X 
OP 1872: ACTS XXV OP 1861 AND 
VIII OP 1868)— continueif. 


— 8, 268 (1872, B. 232). 

See ASSESSOSB. 

CL L. R.. 15 Bam., 614 
L L. R., 13 All, 337 


See CniunrAL FsOCEEmyas. 

[L L. B., 16 All, 138 
See Iksabitt . 10 B. L. R., Ap., 10 ^ 
~ 8.268(1872,8.233). 

See Jqbt— J0BT nr Sssbioks Cases, 


4 C. D. R., 405 
L L. R., 23 Mad., 632 
See Vssricr Or Jobt — P owBB to xbtbb- 
FEBB wnn VSBDICIS. 

[L L. B.. 8 Mad., 42 

B. 270 (1872, a. 236; 18Q1-69, 

B. 360). 

See Comusxun . S Bom., Cr., 86 
See Covsizx, . . . D Bom., 102 

8. 272, pror, (1873, a. 266). 

See AssBBSOBs . 22 W. R., Cr., 34 
[L L. B., 16 Bom.. 614* 

8.273. 


See PsBAl. Co»B. i. 372. 

CLL.R.,21Cals.,87 

I* \ 


(1. (A) of a 227 of the Code of Crioiinal Proce- 
dure, la case of coarlrtioD, he ought to enter, in the 
register to he lept under that section, * brief state, 
meut of the reasons fur such conviction; but an 
omission to do so may, under some circumstancea, be 
reme^ed at a subsequent time. Is the uattbb op 
Dowbat SiBQB • • • 6 C. li. R., 273 

(1872. e. 228). 

See Bbtibioh— Cbikibaii Cases— Jopo. 

UEH7, Pefbcts i:r. 

[L L. R., 1 All. 080 
- ■' Secord of evidence ns 
appealable egeee , — Under Act X of 1872, ■. 223, 
hlagistrates are not hound to record the sahstance of 



— 8. 267 (Act X of 1875, s. 32). 

See JiTBT— .J obt ubbbb Kioii CotiBx'8 
CaiUISAL PfiOCBSCBS. 

[I. L.B.,lBom.,232 


I . ■ • I. ‘ . , . ■ • 

sa. 274, 276 (Act X of 1876, s. 33). 

Set JuBX — J cbt rKsia Uioa Couai’a 
Cbuiinal Pbocbdubb. 

[L L. R.. 1 Bom., 462 

B, 278 (1872, 8. 244; 1861-68, 

8.344) 

See Jobt— J vBT IB Sssaioxa Cabbs. 

[16 W. R, Cr., 68 

S3. 284, 285. 




L L. R., 13 All, 337 
L L. R.. 21 Aa, 103 


B. 2S7 (1872, 8. 248; 1861.69. 


See Etidekce— C siMurAi. Caseb— Eiam-' 

INAWOS AitD SIATEUBSTS OF ACCUSED. 

ri4 W. R., Cp., 10 
, 16 W. R., Cr., 83 
L L. R., 15 MaA. 352 



( 1939 ) 


BIGEST OP CASES. 


CMMnrAl. PHOCEDTTEE CODES (ACT 

V OE 1898: ACT X OE 1882: ACT X 

OE 1872: ACTS XXV OE 1861 AND 

Vlil OE 1869) — ooniinued. 

See Eevisiok— CE urrs-Aii Cases — ^Evi- 
dence AND Witnesses. 

[3 B. L. B., A. Cr., 69 

B. 288 (1872, s. 249). 

See Confession — Confessions sdbse- 

QUENTIiY EETEACTED. 

[I. L. B., 12 Mad,, 123 
I. L. B., 27 Calc., 295:4 C. W. N.. 129 

See' Evxdenoe CEnnNAL Cases— Depo- 
sitions. . L L. E., 12 Mad., 123 

[I. L. E„ 23 Calc., 361 

See Sessions Judge, Juhisdiction op. 

[I, L. B., 15 Mad., 352 

See Witness — C iiiiaNAJi Cases — ^Exam- 
ination op Witnesses — Geneeaeey. 

[I.L, B.,7 AH, 862 

See Witness — Ceiminal' Cases — Exam- 
ination op Witnesses— C tooss-ExAM- 
iNATioN . I. Ii. B., 21 Calc,, 642 

1. Deposition taTcen before 

magistrate — Dvidence before Sessions Judge — 
Discretion of Sessions Judge. — ^The purpose of s, 249 
of the Code of Criminal Procedure, as amended by 
8. 20 of Act XI of 1874, is to make depositions given 
before jllagistotes in the preliminary inquiry evi- 
dence in the tml before the Court of Session, only 
when the Sessions Judge determines, in the exercise 
of his discretion, that they are to be used in this way. 
But the exercise of this discretion, considering it as a 
matter of fact or law, is open to review by the Ap- 
pellate Court. Keg. v. Aejun Megha 

[11 Bom., 281 

2. Dormer deposition of wit- 

ness — Dvidenee Act, s. 80. — The confession of a wit- 
ness in the shape of a former deposition can be used 
as evidence against a prisoner only on the condition 
prescribed by s. 249, Criminal Procedure Code, 1872, 
— that is, it must have been duly taken by the com- 
mitting ofScer in the presence of the person against 
whom it is to be used. The certificate of the Magis- 
trate appended to such confession in order to afford 
primd facie evidence, under s. 80 of the Evidence 
Act, of the circumstances mentioned in it relative • 
to the taking of the statement ought to give the 
facts necessary to render the deposition admissible 
under s. 249. Queen v. Bussueuddin 

[21 "W. B., Cr., 5 

3. Depositions taken before 

Magistrate. — ^A Court of Session is not at liberty, 
under Act X of 1872, s, 249, to ground its judgment 
on the depositions' taken by the Magistrate without 
taking the examinations of the witnesses afresh. 
Queen v. Maiohue Box . 24 W. B., Cr., 11 

4. Witnesses before commit- 

ting Magistrate. — On the trial of a prisoner for the 
murder of his wife and child, the witnesses for the 
prosecution gave evidence contradicting the evidence 


( 1940 ) 


CEIMUSTAL PBOCEDTJBB CODES (ACT 

V OP 1898: ACT X OP 1882: ACT X 
OP 1 872: ACTS XXV OP 1861 AISD 

V ill OP 1889) — continued. 


given by them before the committing Magistrate ;■ and • 
the Sessions Judge, purporting to act under s. 249, 
Act X of 1872, discarded the evidence taken before 
h^elf, and grounded his judgment on the evidence 
given before the Magistrate, and on this e^dence 
convicted the prisoner and sentenced him to d eatL On 
appeal by the prisoner , — Meld that s. 249 did not war- 
rant such a course of proceeding. That section merely ■ 
authorizes the Court to take a particular statement, 
made by a witness before the Magistrate as the true 
statement, notwithstanding that it is denied, or a state- 
ment inconsistent with it was made by the witness 
before the Judge, only if the Judgeshould see that the 
original statement was worthy of belief, and does not 
mean that the Court should discard wholly the testi- 
mony of witnesses before it and have recourse to the- 
testimony of the same persons given before another 
officer. Queen «. Amanuiua 

• [12 B. L. B., Ap., 15 : 21 W. B., Cr., 49 ; 

See Quben-Empeess v. Jadub Bass 

[L D. B., 27 Calc., 205 


5. Use in Sessions Court of evi- 

dence taken before the committing Magistrate , — 
Although under certain circumstances a Court, of Ses- 
sion may use evidence given before the committing 
Magistrate as if it had been given before itself, it is not 
proper for a Court of Session to base a conviction solely ■ 
upon such evidence, there being no other evidence'on 
the record to corroborate it. Queen v. Amantila,- 
12 D. D. D., Ap., 15, Queen-Dmpress v. Shara- 
mappa, J. D. Jt., 12 Mad,, 123, and Queen-Dmpress 
V. Dkan Sakai, I. L. B., 7 All., 882, referred to. 
Qoeen-Eiefbess V. Jeoohi . I. D. B., 21 All., Ill 

0, Dutg, of Sessions Judge^ as 

to evidence taken before the Magistrate,— 8iesAowi ■ 
Judges should act with great caution in exercising 
the discretion given to them by s. 288, Code of Crimi-, 
nal Procedure, in admitting evidence ^veh by a wit- , 
ness before the committing Magistrate. Where at a - 
Sessions trial the Sessions Judge admitted, under 
s. 288, Code of Criminal Procedure, such evidence, 
without any inquiry as to the allegation made by the 
witness that her statement before the Magistrate was . 
made, under pressure and threat by the police , — 'Held 
that the District Judge should not have placed re-- . 
liance on the evidence as given before the Magis- 
trate, and that he would have shown a better dis- 
cretion if he had first made some inquiry by examin- 
ing the police officer as to the restraint and pressure 
under which the statement was alleged to have;.- 
been made. A witness was not examined in the Ses-. 
sions Court with regard to the particular statements- 
made by him before the committing Magistrate, and 
he did not repeat those statements before the Ses- 
sions Court. Held that the Sessions Judge could 
not properly admit such statements in evidence under 
8. 288, Criminal Procedure Code. Where a witness 
was examined in the Sessions Court and had shown 
no disposition in any way to resile from an^ state- 
ment he had made before the committing Magistrate, 



< 1941 ) 


DIGEST OF 


( 1912 ) 


CEIMINAL PEOCEDUBE CODES (ACT 
V OF 1808: ACT X OF 1882: A.CT X 
OP 1872: ACTS XXV Off 1861 AND- 
VIH Off 1660} — conitnued, . 1 


pultce to keep the ^vitness under such rcetraint, and 
that stateuenti eo obtained can hardly be re^rded as 
voloutaiy. Dai&aNGi LhL e. Eu^bess 

[4 C. W. N., 49 


Session, the statement nude before the comsuttiiiff 
Ma^etrate can he used under a. 28S of the Code ot 
Crixomal Procedure to contradict the vitueH; bnt 

I . . • I i , • , , . , * 


I .u <• . l.. , . I , ... C >• 

Eufssaa V, Biauax Dis . I !<.»., 22 All., 445 

3, ■ ** - - — " ' AdtuutibUtly o/ertdetiet 


him for dacoity.* The pardon was accepted, and 
the person to whom it was tendered made a statement 


of t. 2SS of the Code of Criminal ]?rocednre, 
Qubsh'Suebess V. SosBjrr 

tI'I'.B-»21All.,175 
9, '■ - - — - ■ — J)eponUoHi in formtr t!a*9 

io alloio Cron-examination ^ wtltteitee. 

ji, B, and C having been charged with murder 

before a Magistrate, two vakils preseiitcd their 
vakalutuamahs, and applied to bo allowed to eondnet 
the defence of the accused. The Magistrate refused 
permission, and, after recording the depositions 
the witnesees, committed the accused to take their 
trial before the Sessions Court. In the Court of 
the Magistrate the only matenal evidence fee the 
prosecution was that ^ three witnesses, who, oa 
being examined in the Sessions Court, domed all 


CEUnNAD PROCEDUBE CODES (ACT 
V OF 1808: ACT X Off 1882; ACT X 
Off 1872; ACTS XXV Off 1801 AMD 
Vm Off 1809)— eontmaei. 
knowledge of the facts to which they had deposed 
before the Magistrate. Two of them denied having 
made the statements recorded, while the third adnut* 


been used as evidence in the case, as the Magistrate 


— B. 289. 

St» CiBEt T^TDIB Biaai 0? RBrtT. 


on th^ farts.* It is only in the absence of any 
evidence as to the csMumiislon of the offence by 
the 
tal 

ing I 

can , , , . - 

to retarn a verdict of not guilty. Quten-Emprct* 
V. ilunna Lai, I. Z. B., lO Ml, il4, approved. 
QU£BN.EXIfS£S3 V. VUISAU 

CL L. E., 10 Bom., 414 

83. 289, 280 (1872, b. 251). 

St* COiTKBEn . . 11 Bom., 102 

Se* CBQunuPBocBBDmos. 

ri.L.R..10 AIL, 414 
I. L. E., 23 Calc., 262 
St* Sessions JonaE. Fowbb op. 

[L D. R., 10 AIL, 414 


tbecase. QCEEy c. JouraimsiK 

(23 "W. IL, Cr., 68 

8. 290. 

See Cases Trynsk Hioot oy Beelt.' 



( 1939 ) 


. DIGEST OE GASES. 


( 1940 ) 


CKmiNAI. PROCEDURE CODES (ACT 
V OP 1898: ACT X OE 1882: ACT X 
OP 1872: ACTS XXV OP 1861 AITD 
VIII OP 1869) — continued. 

See Eevision— Ceimik-aii Cases— Evi- 
dence AND Witnesses. 

[3 B. L. R., A. Cr,, 59 


- s. 288 (1872, s. 249). 

See CoNEESSroN— COHEESSrONS StlBSE- 

QDENTDY BETEAOTED. 


[I. L, B., 12 Mad., 123 
I. L. B., 27 Calc,, 296 : 4 0. W. IT., 129 


See' Evidenoe CEiinNAD Cases— Depo- 
sitions. . L L. B., 12 Mad., 123 
[I. L. B., 23 Calc., 361 


See Sessions Jedse, Jubisdiction oe. 

[I. L. B., 15 Mad., 352 
See Witness — ^Ceiminai. Cases — Exam- 
ination OE Witnesses— GeneeamiT. 

[I.L, B.,7 AIL, 862 
See Witness — Ceiminae' Cases — Exam- 
ination OE Witnesses- Ceoss-Exam- 
iNATioN . I. L. B., 21 Calc., 642 


CRIMIN’ AL PBOCEDUEP CODES (ACT 
"V OP 1898 : ACT X OP 1882 : ACT X 
OP 1872: ACTS XX’V OP 1861 AND 
Vm OP 1869) — continued. 


given by thein before the committing Magistrate ; and 
the Sessions J lidge, purporting to act under s. 249, 
Act X of 1872, discarded the evidence taken before 
himself, and grounded his judgment on the evidence 
given before the Magistrate, and on this evidence 
convicted the prisoner and sentenced him to d eath. On 
appeal by the prisoner , — Held tW a. 249 did not war- 
rant such a course of proceeding. That section merely 
authorizes the Court to take a particular statement, 
made by a witness before the Magistrate as the true 
statement, notwithstanding that it is denied, or a state- 
ment inconsistent with it was made by the witness 
before the J udge, only if the J udge should see that the 
original statement was worthy of belief, and does not 
mean that the Court should discard wholly the testi- 
mony of witnesses before it and have recourse to the 
testimony of the same persona given before another 
officer. Queen ti. Amanuixa 

[12 B. L. B., Ap., 16 : 21 W. B„ Or., 49 


See QuEEN-BsiPEESS u. Jadub Dass 

[I L. B., 27 Calc., 295 


1. Deposition iahen before 

Magistrate — ^Evidence before Sessions Judge — 
Discretion of Sessions Judge. — ^The purpose of s. 249 
of the Code of Criminal Procedure, as amended by 
a. 20 of Act XI of 1874, is to make depositions given 
before Magistrates in the preliminary inquiry evi- 
dence in the trial before the Court of Session, only 
when the Sessions Judge determines, in the exercise 
of his discretion, that they are to be used in this way. 
But the exercise of this discretion, considering it as a 
matter of fact or law, is open to review by the Ap- 
pellate Court. Eeg. u. Abjun Megha 

[11 Bom., 281 . 

2. — Former deposition of wit- 

ness — Dvidence Act, s. 80. — The confession of a wit- 
ness in the shape of a former deposition can be used 
as evidence against a prisoner only on the condition 
prescribed by s. 249, Crinunal Procedure Code, 1872, 
— that is, it must have been dnly taken by the com- 
mitting officer in the presence of the person against 
whom it is to be used. The certificate of the Magis- 
trate appended to such confession in order to afford 
primd facie evidence, under s. 80 of the Evidence 
Act, of the circumstances mentioned in it relative • 
to the taking of the statement ought to give the 
facts necessary to render the deposition admissible 
under s. 249. Queen «. Nussueuddin 

[21’W.B., Cr.,5 

3. — Depositions taken before 

Magistrate. — ^A Court of Session is not at liberty, 
under Act X of 1872, s. 249, to ground its judgment 
on the depositions’ taken by the Magistrate without 
taking the examinations of the witnesses afresh. 
Queen v. Majohub Boy .24 'W. B., Cr,, 11 

4. Witnesses before commit- 

ting Magistrate. — On the trial of a prisoner for the 
murder of his wife and child, the witnesses for the 
prosecution gave evidence contradicting the evidence 


6. Use in Sessions Oourt of evi- 

dence taken before the committing Magistrate , — 
Although under certain oircumstauces a Court of Ses- 
sion may use evidence given before the committing 
Magistrate as if it had been given before itself, it is not 
proper for a Court of Session to base a conviction solely 
upon such evidence, there being no other evidence on 
the record to corroborate it. Queen v. Amamdla,' 
12 3. D. E., Ap., 15, Queen-Empress V. Bhara- 
mappa, I. L. E., 12 Mad,, 123, and Queen-Empress 
V. Dhan Sahai, I. L. E., 7 All., 862, referred to. 
Queen-Emeebss V. Jeoohi . 1. L. E,, 21 All., Ill 

6. Dutg of Sessions Judge as 

to evidence taken before the Magistrate . — Sessions 
Judges should act with great caution in exercising 
tho discretion given to them by s. 288, Code of Crimi-. 
nal Procedure, in admitting evidence given by a wit- 
ness before the committing Magistrate. Where at a 
Sessions trial the Sessions Judge admitted, under 
s. 288, Code of Criminal Procedure, such evidence, 
without any inquiry as to the allegation made by the 
witness that her statement before the Magistrate was 
made under pressure and threat by the poUce , — Held 
that the District Judge should not have placed re- 
liance on the evidence as given before the Magis- 
trate, and that he would have shown a better dis- 
cretion if he had first-made some inquiry by examin- 
ing the police officer as to the restraint and pressure 
under which the statement was alleged to have, 
been made. A witness was not examined in the Scs-, 
sions Court with regard to the particular statements 
made by him before the committing Magistrate, and , 
he did not repeat those statements before the Ses- 
sions Court. Held that tho Sessions Judge could 
not properly admit such statements in evidence under 
8. 288, Criminal Procedure Code. Where a witness 
was examined in the Sessions Court and had shown 
no disposition in any way to resile from any state- 
ment he had made before the committing Magistrate, 
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mOEST OP CASES. 


( 1042 ) 


CBUTOTAI. peocedurb 
v OP 1808 : AC?r X OP 
OP 18*12: ACTS SXV < 

VIH OP 1880) — rolUiliwJ. 
tbe admissicin of that dcpositiou by a SeasiOM Judge 
tinder a. 2SS, Code of Cnnunal Proeedore, wa* iropra* 
per. Queen t. Amannllat 12 A. A -S.i ^P'l JS i 21 
W. S‘> Cr., 49, and Queen-Pwinreje v. J}an SaXai, 
T. i. 7 All; SG2, foUowci AYhire a mescal 
officer gare evidence before the eounnitting Magie* 
trate and it vaa not certified that the evidence vrae 
given in presence of the accused,— EeZJ that the 


that statements so obtained can hardly be regarded as 
V oluntary. Bu&asQi Lan o. EuesESs 

[4 C. W. N., 49 


EvcrBSBS r. Kctuii. Das . 1. Ii.'E., 22 All', 44$ 
8. - ■ — - — " — Admisathtlxit/ c/tttdtnet 
— St»t*menf of approxtr made before commMiny 
Jlla$**teol« a»d aflerwardi retracted m fie Court 
of Seetton.— Fordon nas tendered by a Magistrate 
to one of several persons who were being tried before 
him for dacoity. The pardon was accepted, and 
the person to whom it was tendered made a statement 


CEIMINAli PEOCEDURB CODES (ACT? 
V OP 1808: ACT X OP 1882: ACT X 
OP ISTSi ACTS XXV OP 1801 AlTD 
Vm OP ISOOl-coaCmucd. 



See Cms niniBs R:am Gt RsriT. 


must 60 on to Us clots i when in trials by jury, 
the jory, and in other iriaii the Judge, after con* 
Met'ing \he opiaioni o! the astcisori, have to finil 
on the facts. It it only in tho abscnco of any 
evidenco as 
tho accused 
tal without 

rag tho opin • 

can direct th . . t 

to return a verdict of not guilty. Quesn-P»ij>r«r* 

T. Xali Z. L, R.> lO All., 414, approved. 

QXTBBN-EurSSBS V. VaJlSAU 

[I. L. E., 16 Eom., 414 


CODES (ACT 
1882: ACT X I 
>P 1881 AED-i 


did not prevent the SessKma Court {com consadef 
ing the evidence of the approver under the proviuone 
of t. 288 of the Code of Criminal Procedure. 
Queoi-EursEss v. SoriEBO 

tDD. E„ 21 All., 1TB 

8. Deponiion* tn former eato 

~B‘fueat to allow croet-etamtnaUon of Witueette. 


trial betoe the Sessions Court. In the Coort of 
the Magistrate the only material evidence for the 
prosecution _wai that of three witnesses, wha^ aa 
bcioS crammed in the Sessions Court, denied aS 


Ba. 280, 200 (1872, b. 2SI). 

See CopvBsn , , 11 Bo:::*, 102 

See CsatUiL FsoCEisraoa. 

[I. L. E.. 10 AIL, 414 
I. D. E., 23 Calc., 252 


See BbsBio^b Jvsob. Powkb op. 

£L L. E.. 10 AIL, 414 

' ■ - jProeedure—JieeueeofiMteeue* 

for dejinctr~lt an accused Las not his witnesses 
prcecnt, the Judge should, under a £S1, Criminal 
PAKedure Co^ if be sees greands for proceeding; 
ficat call uprA him far lua defence, *sA then postpoue, 
the case. QtrzEf r. JrxiEn>i>iw ^ 

[23'W.E.,Cr., 58 

8 . 200 . 

See Cisa VJSX3 Eicsi CP Ezpxr.' 



{ 1943 ) 


digest oe cases. 


CBlMUJAlj PROCEDURE CODES (ACT 
V OP 1888: ACT X OP 1882: ACT X 
OP 1872: ACTS XXV OP 1881 AND 
VIXI OP 1869) — continued. 

^a. 291 (1872, a. 363; 1861-69, 

a. 375). 

See Witness— C niMiNAS Cases— Snm- 
MONDJa Witnesses. 

[23 "W. R., Cr., 66 
I. L. R., 8 All., 688 

8,292(1872,3.262). 

See Counsel . . 11 Rom., 102 

See Right oe Replt. 

a. 297. 

See Vehdict of Juby— Poweu to in- 
tebfeee -with Vebdicts. 

[I. L. R., 23 Calc., 262 

a. 297 (1872, a. 255, para. 1; 

1861-69, a. 379) and s. 298. 

See Cases undeb Chabge to Juby. 

SB. 298, 302. 

See Vebdiot op Juby — Qenebal Cases. 

[I. L. R., 19 Bom., 735 

as. 300-303, 306, 307 (1872, 

a, 263). 

See Right to begin. 

£20 W. R., Cr., 33 

a. 303. j 

See Chabge to JiraY— StijrxiiNO up in 
Special Cases— Rioting. 

[L L. R., 21 Calc., 956 

See Yebdict of Juby — Genkbal Cases. 

[I. L. R., 10 Calc., 140 

“T a. 307. 

See Magistbate, Jueisdiction of — 

POWEES OF MAGISTEATES. 

[I, L. R„ 9 All., 420 

See Cases undeb Befebence to High 
C ouBT- C bdiinal Cases. 

See Revision— Cbijun.^ Cases— Veb- 
' DICT of JUEY and UlSDIBECrrON. 

£1. L, R., 15 Calc., 269 

See Vebdict of Juby — Genebal Cases. 

pc, L. R„ 10 Calc., 140 
See Vebdict of Juby — Poweb to ihteb- 
febe with Vebdicts. 

a. 309 (1872, a. 255, para, 1, and 

s. 261; 1881-69, a. 324). 

See Cases undeb Assessoes. 

a. 310, 

See Cbiminal Pbocebdings. 

£13 C. L. R., 110 

Trials before jury or assess- 
ors — Secord — Previous convictions . — In trials be- 
fore a jury or assessors tbe record should invariably 1 


( 1944 ) 


CRIMINAD PROCEDURE CODES (ACT 
V OP 1898: ACT X OP 1882* ACT X 
OP 1872: ACTS XXV OP 1861 AND 
vrn op 1869) — continued: 


show that reference to a previous conviction was not 
made until the accused bad been convicted of the 
subsequent ofEenco. Keisto Bbhaby Pass 'r 
Empbess . . . . 12C.L.R.,656 

See Repin Behaby Shaw u.'Ehpbkss 

£13 C.D.R., 110 

a. 832 a872, a. 414; 1861-89, 

s. 364). 

See Appeal in Ceihinal Cases— Ceimi- 

HAL PbOOEDUEE CODES. 

[8-W.R, Cr.,83 


a. 337 (1872, a. 347; 1861-89, 

a. 209). 

See Appeovees . I. L. R,, 11 AIL, 79 
[I. L. R., 23 Bom., 493 
See Chaege to Juby — Misdieection.- 
[I. L. R., 17 Calo.,.e42 
See Confession — Confessions to SIagis- 
teate . , L L, R, 22 Calc., 50 

See Evidence— Cbiminal Cases— Exam- 
ination AND Statements of Accused. 

[L L. R., 1 Bom., 610 
I. L. R, 2 AIL, 280 
I. Jj. R„ 10 Bom,, 190 
I. L. R,, 23 Bom,, 213 
See Cases undeb Paedon. 


r 8. 338 (1872, 8. .348). 

- See Appeovees . I. L. R, 7 All., 160 
[I. L. R, 14 AU., 602 

See Paedon . . 7 W. R, O., 114 

[L L. R., 10 Calc., 936 

s. 339 (1872, a. 349). 

See Cases undee Appeovees, 

'See Confession— Confessions to Magis- 
TEATE , , I. D. R, 22 Calc,; 50 

See Paedon . I. L, R., 11 AIL, 79 

[LL. B., 24 Calc., 492 
L Ii. R, 20 AIL, 529 

SB. 340, 341 (1872, a. 186). 

.See Advocate . . 7 Mad., Ap., ^ 

See Atioeney , . 7 Mad., Ap., 41 

See Insanity . I. D. R, 5 Bom., 262 
See Pleadee — Appointment and Ap- 
PEABANCB 7 Mad., Ap., 37, 41 

[I. L.R, 23 Calc., 493 
I. L. R„ 16 Bom., 661 
I. L. R, 21 AIL, 109 

1. Deaf and dumb person — 

Procedure. — Q- was convicted by the Joint ITagis- 
trate of house-breaking by night, with intent to-- 
commit theft, and the case referred under the provi- 
sions of s. 186 of Act X of 1872 to the High Court 



( 1945 ) 


orafiST OP CASES. 


( 1916 ) 


CRIMUTAI. PBOCBDUBB CODES (ACT 
V OP 1888: ACT X OP 1882: ACT X 
OP 1872: ACTS XXV OP 1861 AND 
VIU OP 1868) — continued. 
for orders. It appeared that O, whose under* 
slsudiog was of the JU'^st limited ehaneUr. »aa 
caught at night in a house with soma anklets in lua 
^«s/>ssii>n. He nas a lad of IS or 16 yewa oS age. 


CBIMINAIj PROCEDUHB CODES (Acrr 
V OP 1898: ACT X OP 1883; ACT X 
OP 1872; ACTS XXV OP 1801 AND 
Vm op 1869)— ron/insfd, 
prof«edtH<}t to Migh Court—Fotetr gfUtsh Court 



been in arrest before. The Court recommended that 
be abonld be made orer to bis father. Qmnt «, 
OanaA 7 N. W., 131 



relerrea tue ca>c lu >iio 

the Code of Criminal Procedure. The hlagistrate 
considered that the accused ^d understand what he 
was c^i^ed with. Jltld that the finding of the 
hlagistrate must proTatl and i. 186 did not apply 
Doobbi Hcbwai 0. Akobzuovs 

tl9W.Il., Cr.,37 

3. — ■ Le<if and dumi pereon, 
Trial ijfi—Thi High Court under the circumstances 

- of this case, which came before it under the laat 
danse of e. 186 of the Criminal Procedure Code, 1872. 
act aside the connetion of the prisoner, who was deaf 
and dumb, and directed that be be admonubed and 
dieehatged. DwaBKivata llaisiB e. Nopbb 
Cbaks Eautb , , ,22 W. B., Cr^ 35 

4 , . — — — 2>ei^ and dumb pertoih 


rf»'’lfc of tbosp T'rr/’«>Qjnts, *u,i, 


tbe .Magistrate to giveuiu, uv. 

Hiai .... 


‘22 W. IL, Or., 36 


He waa subsequenUy coQTicted by the M^strate, 
and this conriction was confirmed by the High 
Court. Qubbk «. Bowes. . 22 W. B, Cr., 72 

6 . ■ - ‘'AKveed," Meaning of— 

Criminal Procedure Code f Act V of 1898), ». IS3-~ 
Ferion Halle to tmjtrieonmeni »a d^ault of giving 
tecuniy , — The term "accused” in s. 340 of the Code 
of Crirmnal Procedure applies to a person who is liable 
under s. 123 of that Code to imprisonmeat in default 
of giving security. Nabsi X,ai> Jhi v. QtrEEE* 
Eufsess , . . I. D. B., 27 Calc , 666 

6. — ' JJeaf and dumb — Aecustd 

person «nat7e to underetand froceedtngt la Ccnrl, 
Commitmeui af—Beporl ig ^agutrale tf 


Ootemmeni QCEsn*KMrBE8B e. Sohtb Uowba 

ri. D. B., 37 Cola. 368 
4 a W. N., 421 

8. 342 (1872, BS. 193 and 250; 

LS61-69, B. 202). 

Bee Co.'«rE83ioM— CozrxsBiOES to Mio* 
iSTSATs . . X Za B., 5 AIL, 253 

See CoarESBiOE— COE7B3SIOS8 bubee* 
QCEinXT BXTXACTBP. 

[L L. B., 10 MbA, 295 
See ErinzHcz— CaUfiKAi. Cases— E x* 
AttlSAnOir AKD SXATZMZSTS QE Ac- 
cnszii . I, D. B.> 10 Mad., 296 
[L I* ^ 86 Calc., 49 
L L. E., 27 Calc., 295 
See EXAiUXATiott o? Aoc?jszd Pbbsow. 

' [10 W. B., Cr., 21 

1 GI,.B..430 
X D. B.. 6 Calc., 96: 6 C.Ii. B., 621 
,See pAtsz ErniKHCZ— OraisAiB*’- 

[L D. B.. 18 AIL, 200 
See PEMAli Cope, s. 182. 

[I. L. B., 12 MaA, 461 
See WiTBESB— C biioeal Cases— Pzbboh 
cosfPSTBST oa yoi to az iViiEBss. 

n. L. X, 10 Bom., 681 
I. X. X, 20 AIL, 420 


cross-examine him. The only questions which are 
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digest ov cases. 
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CRIMINAI, PItOCEDUnE CODES (ACT 
V OF 1808: ACT X. OF 1883: ACT X 
OF 1873: ACTS XXV OF 1801 AKD 
Vra OF 1800) —coiilinuej, 

0. 201 (1872, a, 303; IBODOO, 

u. 37G). 

.Si'<’ \YxT.sr.»s~Cntius.\i:, C.\;jE 3 — Sum- 
Jio.’ji.vo IVir.VKdaUS. 

{23W.il, Cr., 50 
E h, E., 8 AIL, 068 
8.202(1872,3.252). 


Stu C’OL'.vaw. . . U Bom., 102 

Ste lUuur o» JtEpiy. 


a. 207. 

0V<» VBUUlCt OV jKilY~P0Wr.U TO 13* 
TEJJi’BIU; IVUH VHUIUCT.''. 

[I. li, E., 23 Calo., 252 

a, 297 (1872. a. 255, para. 1; 

160D80, a. 370) and a. 208. 

i>'<;c Casks usDcti Cu,u’.oe to Jcuf. 

aa. 208, 302. 

See Veuuice or Jt'uv— G e.nkuai:. Cases. 

CL L, E., 10 Bom., 735 

33. 300-303, 300, 307 (1872, 

u. 203). 

See Uioux TO 3EOI.V. 

[20 W. IL, Cr., 33 

0.303. 

See CiiAUOSi to JTRY-Stitiitsa of IK 
Sl’i:Cl.Ui C.ASKS — lllOTl.SO. 

[I,E.E„21 Calc., 066 

See Yeuwct op .Tuuv—Geneu.m; Cases. 

[L L, E., 10 Calc., 1*10 

3 . 307. 

See .Maoistuatb, JcrisdictioH op — 
rowEPa OP .llAai-sriiATEa. 

[1. L. K., 8 AIL, 420 

See Cases o.s»bu Kkpebeace to Uiau 
CoDiiT — CniMi-VAi Cases. 

See liuviaioK— CuiMJs'AE Cases— Ver- 
dict OP JOUP AND MlSDlBECrrOK. 

[I, L. E., 16 Colo., 200 

See Verdict op Jory— Gbskuae Cases. 

[i:.L.E.,10 Calc„140 

Sfc Verdict OP Joey— Power to wxer- 
PERE wiTii Verdicts. 

— 8. 309 (1872, s. 266, para. 1, and 

s, 261; 1801-60, s. 324). 

See Cases okdeu Assessors. 


a, 310. 

See CuntiNAR PEOCERDiKoa. 

[18 a L. E., 110 

— Trials lefore Jury or assess- 

ors — Becord — Pretious convictious. — lu trials be- 
fore a jury or assessors tbe record sLoulil invariably 


PEOCEDTJHE CODES (ACT 
V OF 1808; ACT X OF 1882- ACT X 

OF 1861 TmS 

OF 1800)-— c&a(i)ii(ei/. 


alwiw tkit rcfereiico to a previous couviction was not 
made unlil tlio accused bad been convicted of tba 
»Hbs£i}ucut iffeuce. Kristo Buhary Dass r. 
Kupress .... 12 C. L. E., 655 


See Uepix Beuaby Siuw r. Eupress 

[13C.L.E.,U0 

a* 332 a873. 0 , 414; 1861.09, 

3. 364). 

See Appeai in CniiONAi, Cases— CR nfl. 
NAD Procedure Codes, 

[8 W. E., Cr., m 


3 . 337 (1872, s. 347; 1861-00, 

8 . 200 ). 

A’ce ArruoVERa . I. L. E., 11 AIL, 79 
[I. L. E., 23 Bom., 493 
See CuAROR to Jury — Misdirkction. 

[B Xu E., 17 Calc., 642 
See CoNPEsslOK— C onfessions to ilAOis- 
TU.VTK . . X lu E., 22 Calc., 50 

See Kvidence— C unnsAD Cases— Eiasi- 

INATION AND SxATEilENTS OV ACCUSED. 

[X L. H., I Bom., 010 
X X, E., 3 AIL, 280 
X L. E., 10 Bom,, 190 
X lu K., 23 Bom,, 213 
Cases undeb Pabdon. 


8. 338 (1872, 8. 348). 

See Approvers . X L. E., 7 AIL, 100 
[I. L. E,, 14 All., 502 

See Pardon . . 7 W. E., Cr., 114 

{X X, E., 10 Calc., 038 

s. 330 (1872, 8. 349). 

See Cases u.vder Approvers, 

'See Co.vFESsioN— Confessions to JIaois- 
TRATE . , I. X. E., 22 Calc,, 50 

See Pardon . 1. X. E., 11 AIL, 79 

[XX.E.,24Calc„493 
X X. E., 20 AIL, 520 

88. 340, 341 (1872, a. 188). 

See Advocate . . 7 Mad., Ap., 41 

See Attorney , . 7 Mad,, Ap„ 41 

See Insanity . X X. E., 5 Bom., 202 
See Pleader — Appointhent and Ap- 
pearance 7 Mad,, Ap., 37, 41 

[I. X.E., 23 Calc., 493 
I. X. E., 10 Bom., 661 
X X. E., 21 AIL, 100 

X JDeaJ and duiah person— 

Procedure. — <7 was convicted by tbo Joint ITagis- 
trato of bouso-breaking by night, with intent to 
commit theft, and the case referred under the provi- 
sions of B. 18G of Act X of 1372 to the High Court 



( 1945 ) 


DIGEST OE CASES. 


( 1946 ) 


CMMINAI. PEOCEDUBB CODSa (ACT 
V OP 1898; ACT X OP 1882; ACT X 
OP 1872; ACTS XXV OP 1881 AND 
Vm OP 1868) — cotiUmed. 


K&d had been deaf and dumb from his birth. He 


he should be made over to Us father. Qcbrh «. 
Gasajk 7 N. W, 131 


DoofiBI &CLWAI *«. Axovsuooa 

C19W.R., Cr.,37 
n ... 


■ct ande the conviction of the peisoacr. ivho vras deaf 
and dnmb. and directed that he be admcmished and 
discharged. Dwabkakatb Haldab v. Nodbb 
Cha»i> Kauxe . . « 22 W. K., Cr., 36 


ilABi’'“” . . 22 W. B., Cr., 36 

Ue was subicqaenU; convicted by the Maglstiate. 
and this conviction nae condnnu by the Hish 
Court. QtrsEir r. BOwba . 22 W. B., Cr., 72 

6. Aeeuted,” JKtajtinp oj— 

CfimxiMlProctdvre Code (Act V of 1838), *. 1/13— 
Perioa Halle io tmpneonment t* default of 
security.— The term "accneed'’ in i. 340 of the Code 
of Criminal Procedure applies to a person who is liable 
under s 123 of that Code to impruonment in default 
of pving security. Kashi Lai. Jha r. Oubeh. 
Eufbess . . . I. li. B,, 27 Calc., 668 

6. ' Beaf and dumb—Acetteti 

pereon ti»aiie to tindereiand proeeedingt tn Coetrt, 
Cofliwifmeiii of—HtpoTi by llagxttrale of secA 


CBIMINAI. PBOCEDTJEE CODES (ACT 
V OP 1893; ACT X OP 1882; ACT X 
OP 1872; ACTS XXV OP 1861 AND 
vm OP 1869)— continueif. 
proeeedtngi to Sigh Coiirt—Poioer of Sigh Court 
to paeejinal erdert on each report— Dticrttion of 
S*gh Court to order Seteione trial to le held — 
Code of Criminal Procedure (Act V of 1898), 
ee.Sit anddll— Penal Code (XLVef 1880), e. 303. 
— An accused person who had been for some timo 
confined in a lunatic asylum was tried and committed 
to the Sessions by a Deputy Magistrate on a charge 
of murder. The accused was deaf and dumb, and 


QoiemmcnL Qtr£BK>EuTnE9B e SomibBowba 

[1. L. B., 27 Cole,, 388 
4 O. W. N., 421 

a. 342 (1872, ea. 193 and 260; 

1881-89, s. 302). 

See Cosjtssiov—CoxiBStiova zo Maq. 

IBTBATE . . I, li. B., 6 All, 268 

See COSFZSSJOH— COOTB85IO»3 BVBSZ. 
QUEMLr BZTBACTSO, 

[L I,. B.. 10 Idad., 295 
See Evidskce— Cbuiibab Cases— Ex* 
AAIINATIOH AKD StATSMSNTS OF Ao* 
CUBED . L D. B., 10 MaA, 295 
tl. li. IL, 26 Calc., 49 
L D. E.. 27 Calc., 295 


See FiXss Evidbsce— QesebalIiT. 

tl. I- B., 19 AIL, 200 

See Fehab Code, a. 182. 

II. L. B., 12 Mai, 461 
See WiTKESS— C biuihal Casbb— Febboh 
COUXETEHT OB HOI TO BE WlTHZBS. 

iz. Z,. B., 16 Bom., 661 
1. D. B., 20 AIL, 428 
L — ■ • ^xainijiatioa of prisoner 

ig Judge — Salure of examination . — It is improper 
on the part of a Judge, when examining a prisoner 
under s 342 of the Cnminal Procedure Ci^e, to 
cRu-examine him. The only questions which ore 



( mi ■) 


DIGEST OF cases'. 


CRIMICTAIj PROCEDUBE codes (ACT 

V OP 1808; ACT X OP 1882; ACT X 

OP 1872 : ACTS XXV OP 1861 AETD 

Vin OP 1869) — continued. 

permissible are such as will enable the prisoner to 
explain any circumstances appearing in the evidence 
agscinst him, Htjbey Chtjen CiiTT 0 KEEBT 7 Trx ®. 
-Empeess . , . I. L, R., 10 Calc., 140 

2. Meaning of "accused ." — 

By the word accused in s, 342 of the Code of 
Criminal Procedure (Act X of 1882) is meant a 
person over whom the Magistrate or other Court is 
exercising iurisdiotion. Queen-Eitpeess v. Mona 
Puna . , . , 1, L. R, 16 Bom,, 661 

Jhoja Sihoh 1), Qceen-Empeess 

[I, L, R„ 23 Calc., 493 

Q0EEJt-Ein?EES3 V. Metasaddi Lae 

[L L, R,, 21 AU., 107 

3. ^Examination of accused 

person — Fotver of Magistrate to question the 
accused. — Where a Magistrate, before evidence tahen 
for the prosecution, put questions to the accused of 
the nature of a cross-examination, such procedure 
was illegal, as it could not be said that the questions 
wore put “for the purpose of enabling the accused 
to explain any circumstances appearing against him 
in the evidence ” within the moaning of s, 342 of the 
Code of Criminal Procedure, QuEBN-EirpEESS v. 
Hawthoenb , , , I. Ii, B„ 13 All,, 345 

4, — — Sessions trial — Accused 

persons, Examination of. — Questions put by the Court 
to an accused person under the provisions of s, 342 of 
the Code of Criminal Procedure, 1882, must be strictly 
limited to the purpose described in that section, i.e., 
“■of enabling the 'accused to explain any circumstances 
appearing in the evidence against him.” The evidence 
referred to in that section is the evidence already given 
at the trial at the time when the Com-t puts quertions 
to the accused, Queen-Esipeess v. Haeqobind 
Singh , , • . I, L, R,, 14 All,, 242 

5, - — Witness — Accused person 

calling as witnesses persons charged with him and 
awaiting a separate trial for same offence — Evidence 
Act (X of 1872), s. 132 . — ^The accused Z>, a European 
British subject, was charged, together with othei-s who 
were natives of India, under ss. 384, 385, and 389 of 
the Penal Code (Act XLV of 1860), with conspiring 
to commit extortion. D claimed to bo tried by a 
mixed jury under s. 450 of the Criminal Procedure 
Code (Act V of 1898). The other accused, who were 
natives of India, then claimed to be tried separately 
under s. 452. The trial of E then proceeded, and at 
the close of the case for the prosecution he proposed 
to call as his -witnesses the persons who had been 
charged with him and who were awaiting them trial. 
They objected to be called. Seld that he lyas 
entitled to call them as witnesses and to examine 
them on oath. The words “the accused^' in cl. 4 
of s. 342' of the Criminal Procedure Code (Act V 
of 1898) mean the accused then under trial and under 
examination by the Court. QUEBN-EiiPBESS u. 
Dubanp . . . I. Jj. R., 23 Bom., 213 ‘ 


( 1948 ) 


CRLMrEiTAL PROCEDURE CODES (ACT 
V OE 1898: ACT X OP 1882; ACT X 
OP 1872: ACTS XXV OP 1861 AER 
Vin OP l869)-continued. 

\ ; — Statement of accused under 

that section — Misdirection. — A gap in the evidence' 
for the prosecution cannot be filled up by any state- 
ment made by the accused iu his examination under 
s. 342 of the Criminal Procedure Code. It is a' 
misdirection to ask the jury to consider a document,' 
purporting to bo proved by such a statement as , 
evidence against the accused. BasanpA Kumae' 
Ghattak V. Qtieen-Empeess I. L, R,, 26 Calc., 49' 


— S. 343 (1872, 8 . 344). 

See CONPESSION — Conpessions to Maqis- 
TEATB . ,, I. L. R„.2 AIL, 260; 


a, 344, para, 1 (1872, s. 219; 186K 

69, 8. 263). 

See CEmiNAE PEOCEEWNOS, 

[I. L. B„ 19 Mad., 375, 

See Witness — C'E nasAi Cases— Seh-' 
HONING Witnesses. 

£4 B. L. B,, Ap., 78 
7 B. L. B., 664 
2 ET, W„ 148, 393 

(1872, 8. 194; 1861-69,^ 

8. 224), 

See Baie , I. D, R., 6 Mad., 63, 69. 

[I, L. B., 16 Calc., 455. 
See Waeeant op Aeeest— CE niiNAii. 
Cases , . ' . 5 Bom., Cr„ 31 

: (Presidency Magistrate’s" 

Act, 1877, 8. 124). 

See C01IPE.UNT— Disiussae op Coh-. 
PiAINT— E pPEOT op DiSlIISSAi. 

[I, L, B,, 6 Calc., 623- 

8, 346 (1872, 8. 188). 

See Cases itndee Coaipohnping 
Oppbnce. 

8. 347 (1872, 8. 221; 1861-69, 

s. 266), 

See Chaege — Aetbeation ob Asiend-. 
HBNT op Chaege. 

[1 E". W., Ed, 1873, 807; 

Stag of proceedings after charge 

is drawn up — Committal for trial — Magistrate,. 
Sowers of. — S. 221 of the Criminal Procedure 
Code authorizes a Magistrate, after a charge has 
been drawn up, to stop further proceedings, and 
commit for trial. Empeess v. Kudeutooiiea 

[I. Ii. R., 8 Calc,, 495 : 2 C. L. R;, 2 - 

S3. 347, 349 (1872, s. 46, paras. 1, 

2, and 3 ; 1861-69, s, 277), 

See Magisteatb, Jgeisdiotion.op— •' 

POWEES OP MAGISTEATES. 

[I. L, R., 13 Calc., 306 
I. L. B., 9 Mad., 377 
I, L; B., 10 Bom., 196- 



( 1949 ) 


DIGEST OP CASES. 


CBlMllTAt, PROCEDITRB CODES (ACT 
Y OF 1808: ACT X OE 1882; ACT X 
I 872 : ;ACTS XXV OF 1881 AKD 
Vtll OE 188B)-~conltnued. 


See Cases TmBEE Maoibtbate, Jcbxb- 

BICTIOS 07— EErEBESCB ST OTDXK 

Haoistsates. 


— s. 349. 

S«« MAaiSTBATH, IBSTBDIOTIOH 07 — 
COUMITUSHT TO SesSIOFB CoiTET. 


( 1950 ) 


vm OF i8e§So5Si.°^ 


See PElgOi-tB . . 7 Bom., Cr., 31 

[7 W. a., Cr.. 38 
— 8. 350 (1873, 8. 328). 

See Behcb 07 Uagistsaies. 


that they ^cre covered "by g 350 of 
UeU that thU view wa* fironeosi, th 
under a 192 nor under 1. 349 w*, there any 


the Code, 
at neither 
trauifer to 


I. Xi. a., 18 SCad.. 394 
1. 1>. a., 23 Calc.. 194 
1. Ii. a., 31 Mad., 246 
3e« SisBiojia jenas. doBiBoicrioK o?. 

(33 W. a.. Cr., 59 
I. L. B., 3 Mad., 112 

3e« Wiissss^Cbiuikal Cases— Som* 
U0EIS4 ITntTEsaES. 

[XL. a, 25 Cal&, 863 
L - - II. . - Zfagitirate deeidtng evte 


Set QcMs-EaTSEss V. Bascis Kkax 

CX Xb a., 14 AK, 346 


queition of poafeeslou on the evidence which lad 
been taken hy hie ptedcccgaor. OesQ CatsM Sbn 
4). Kali Kaib Pass Biswas . 23 W. B., Or., 63 
2. — ~ Evidence heatd iy one 

ilagttfr^te and cate decided btf anolher — Irregu’ 
lantg nt, wejudiotny acenttd, — In two caaes. 
in one of w, ”• the evidence Waa taken entirely by 
one PeputX latrate, whilst the decision was 
passed by ^ '■ and in the other of which, 

althoagh the\ y hlagutrate who decided tbe 
case heard part A ^be evidence, he decided it on tbe 
sane gronnds as tbe first case, tbe Bigb Court 
declined to interfere, because the acensid was not 
said to have been prejudiced hy tbe deciMon In 
either case, Tbaspb Das Maxjbi v. Bamdab 
MosncL. UjAii Mttiibde «. Kambab Uitbpijb 

[24 W. Bs, Cr.. 12 

3 - ' w Trnnifrr of case hy «wh- 

■ " • ' ilraie — -Bte* 

' ' • If Uiitn ijf 

f t o^Crttn- 

9S0 of the 
to praride 

iw a » /S been com, 

jneticed before one incnmbeist of « parttcolar naaelt- 
ten'a! post, and that o^cer ceases to have jnrisduy 
tioa in th^ 'post, and is succeeded by another 


.taken by the former Magistrate, Pasoda Eabt Rot 

, o. KABmtppi MoossazB . . 4 C. It B., 453 


which has already been commenced to t>e entertained 
against other prisoners, and on which evidence hat 
already been given. That soctlon applies to invcsti' 
gatioos preliminary to oommitment for a snbscquent 
trial, and not to cases where the trial U actually 
being proceeded with. QtsEtr o, SuthebiAicp. 
QvBEtr t. Babaik SiNQB . 14 W. B., Cr., 20 

2. - . ■ ■ Ofence disclosed hy cri* 

deiKt of vttncis in course ^ c<tse—PovtTS ofMagis- 
(ntft— Froeediiirs Code, 1.191, el. f'eJ.—X 
hlayutraie taking cognisance of an offence agai&it a 
wttnrst in a case which is pending before him upon 
the facts disclosed by (be evideoco of another 
witness does so under s. 191, cL (c), of the Criuunal 




.( 1053 ) 


t>IOESt OF CA>f». 


( lOS-l ) 


CMMINAI. PROOEDUaB CODES (ACT 
V OF 1838: ACT X OF 1883: ACT X 
OP 1873; ACTS XXV OP ISei'AlfD 
Vlir OP lS60)-eoi»ii«a«rf, 

Jleferenre to Court . — Tlic 

High Court as a Court of reference cau, uudcr s. 287> 
Cruninul Procedure Code, 1973 only deal uith cases 
iu which a seuteace of death has been passed. 
Q0EEN r. OUAX . , . 5 N. "W., 130 


CRIMINAL PBOCEDDRE CODES (ACT 
V OP 1698: ACT X OP 1832: ACT X 
OP 1873: ACTS XXV OP 1801 AND 
VIII OP 1869)— cos^inwd. 

' 0 S80 (1872, a. 18) — Enhancemtiit 0_f 
Menlen^t —When au As»i<taut bC!>8i>iu Juilgo piissis 
a tcutcDCC of mirothsa three years’ imprit 'irnicut, 
tho Sessi^s Judge cauuut cahaiice it. EuvresS r, 
Raual’EsuA. . . L L. R,4£oin.,239: 


1. 3.376(1873,8. 2S8)-C«fj>a5f* 

homicide not amaantitij to murder — Xrfereete to 
High Court fur confirmation oftentenfe of death — 
A'cui lr\al% Order for -Murder, Coaitefion oa 
charge of , — Uuder s, 2S3 of the Code of Ciioaual 
Procedure, the High Cuuit, to ^vLith a rcfcrcucc is 
made by a Cjurt of Session for ronfirmatioiv of 
a sentence of death uu convictun of murder, cannot, 
ia the absence of an appeal, alter the ooncictiun 
to one of culpable homicide not amounting to 
murder, if it be of opinion that the,CMilcnee dies 
not cstablisli the former, but the latter lAcncc, It 
must order a new trial for that purp we. Where the 
prisoneia were tried oo two chorgva of mtirder and 
cuipable homicide not amaunting to murder, aud the 
opiuioa of the Mscesurs wai tahea ou butk charges, 
but tiip Scum 111* .Tii'1'’p, hem" of omniin lint Ui<* 


[I. L. n., I Bom., 630 


a 


Fouer of Stgh Court to go 


JllUhlUOALA . • • SC.'W, N.,49 


— B. 884 (1872, s. 303). 

See WABEAsr or CosiMinfBST 

[I.L.E.,0MaA,206- 


See CostrsssiTios-CiintijtAL Cases— 
CoMFEbSATIOK FOS LoS3 OB ISJUBt 
Closes sv OrrENCB. 


[1. L. R., 3 5 Calc., 130 
XL. R., 19 Mad., 23S 


See CoiiPBxsitios— Ckijiival Cisbs- 
To AccosES OH DisuiSsiL or *CoM' 
iLitNr . , L L R , 21 Calc., 070 


See MioisTBiTE, Joaissiciioy or— 
Powsss OF MaQurutTSS 

[I.I<.R.,2aCalo, 03S 


- B9. 380, 387, 339 (1873. a. 307). 


3e«AcTXlI OP 16SC 

[8 B. L. R , Ap , 4r 
17 W. B., or., 7 
See Fjks . . .5 Bom., Cr., 63 

[9W R,Cr,50 
X X. R, 30 Calo., 473 


— B. SOI. para. 1 (1878, b. 810). 

See ^VJllrrl^ta . . 7 Mad., Ap., 80 

PO W. R., Cr., 72 


— B. 305. 

See i^L^tE^CE— IjirEISONSIBST— liim- 
so^aIE^T GaKEBiia.1 

[LXR., 11 All, 308 

Sff SasiEircB— Wnirnso. 

[L L R , 11 All, 303 
I. Jj. B., 21 All., 25 


BS. 336, 337 (1872, 8s. 310, 317 ; 

1861-60, E3. 47, 48). 


See SsKiK.'fCE — IjimisosMEyr— lurnt- 

EOhOlL.XT (lEKEElEaV 

[3 B L R., A. Cr., 60 
12 W. R, Cr . 47 
L L. U., 20 AIL, 1 

— 8.390. 

See MiaisruATE, JunisPicno.-j or— 

I'OWEBS or .\lAUlSri.AlE3 

[L L. R, 12 Mad., 04 


( 1055 ) 


DIGIIST OF CASES. 


( lose ) 


cnraiirf AL phocijduiib codes (act 

V OF 1808: ACT X OF 1882: ACT X 
OF 1873: ACTS XXV OF 1801 AND 
Vin OF 1880) 


u. ‘loa (1873, a, '100). 


Sff Authki u)d Acqcjr, 1‘i.tiA Oi*. 

17 K. W.. 371 
3 Iml. J ur., N. S., 07 
13 W. II., Cr., 42 
I. li. IL, 10 Bom., 181 
I. L. B., 33 Calc,, 377 


1. 


Ac:)uit(at — Jlt’lriitl — Jn- 

ttr/<r<n<« ii / (he Ui;)h Ciiur/ ■“'CVA iiim/ Vrocolurt 
CSJf, i, y.'W. — Whviv an i.fftncis i* trnd by a, Court 
rrithuut juriMl(f*ly:i, tlw jiri.cwiUiiiCi* aro vull uuOcr 
e, 5ao I’f tin' Ctidc of Crhuiiiat I’riw.iutc, .Vtt X 
of 18S2, nul till.' < ffiJulir, if ac'luUt\<t, ij lubic to bo 
ti.-trial ninJtr f, -iU.I. It iy, llicrrforv, not iticiuiary 
fi r tlu* Uinli C urt to uj'-jct tiio iiniuittal before tho 
rvArltl ran lo hiil. c, UcoEia 

Uitiif , . . . I. li. It., 8 Bom., 307 

... CritcioMi Iicijnillill . — Upou 

a cKi\r,;o of elaciity, tbo Maiiintr.vto, havmj; sjiUt 
ujt tlio chn.'xe, cvn'klvil thcaeciiy.Aof Hotiuj:, o»inji 
criminal ftreo, ami misajijin jirlitini,* tlio pi\ij>crty of 
u ilcci.n.yl iii'r<-.Ki. On appi.il tho .Si^iluni Court 
TovcTn'il tlie ci'nvictluu, UnliUng tViat, tUo tficuco, if 
i»uy, ibic.i ily, Lul that, tbu f,tc.» alleged bcirtf; 
iiscrciUl'U*, tbi’ro wn* no need t.i enlif .a eimimittat 
Tho wmiilaitiant thetiujiou killed ;v fri«h ccuijil.jlnt 
of lUo'ity baud on the *.ime f.iet-i lufero nuother 
Majjijtr.ifo. Jlrl'l tb.it cbe judgiueutof tin? Seuioini 
Court vun no luvr to further jip.eeiiiiiig-i, Viu.\jf. 
lirtn r. Cmv.i.\tt; . . I, la It-, 7 Mad., 667 

y, ami a. ‘1^1 — Diijcrcnt 

chur/frs nrlsui't out of mine trnnindiun — .tojuittal 
— Fiiiiher iii'juirii — UctrutL — I', beiiigclurged with 
theft ulid mischief in r> sjnet nf ei.rl.iiu branehey cut 
froiii n tree elaiimd by the ua.i tried by 

a Subordinate .Migldr.ilo on the eb.vrge of muchief, 
and iic'iuUted i n tho ground that, as ag-.iiiist tho 
comidaimint, E lout title to tho tree. _ On tho iippH- 
Catieil of the cuinplainaut. tho Diatricl Jlagi.itr.'ilc 
ilirei tnl further iuijuiry into tho caso under #. -Id? of 
the Cede uf Crimhval 1'n.eeduve, uudou u reference to 
the Court of Session the StWiciiK Judge hold that, oa 
no inijuiry into tho charge of theft had been licid, the 
order was legal. Jlcld tliat the JJistrict Ifagistrate 
had no {.»ijwer to iKiiei such an order under a. -W?, auJ 
tluit a trial on tho cliargo of theft was barred by 
virtue of a. 103 of the Cixlo of Criminal Froccdure. 
r. EauAitiiRDBi 

p. L. B„ 8 Mild., 298 

4, — I'rsvious conciclion or ac~ 

ijtiillnl — SecoiiJ IrUil tijioit (he same focia for a 
iliff'irent off'i'i.ce — I'ciutl Code, is, dSO and -187 — 
Benyal Exf Ue .let (Bengal Ael VII of 1S78J, 
s. G1 — Ilcrehaiidise J/nrl's Act (IV of 1SS9J, is, 6 
amt 7 — Crii'iiinal Bracediire Cede, s, 335 . — The 
aecuscil had hecn pasaccuted and eonvieted under 
s. 01 of the Heugal Excise Act (Uengal Act VII of 
1878), and the jirocceiVnigs were inalilntcd uguiiisfc 
him under as. ‘180 and -187 of tho I'cual (aide, and 
S3. 0 and 7 of tho Me'vcbamliso Marks Ae't (IV of 


PHOCEDUBE CODES (ACT 
^ ACT X 

OF 1801 AlfD 

Vd OF 1800)— confiHKcd. 


1680). On an application to (luash tho proeccdlngv 
on the Kround that tho accused had beta at the first 
trial put in peril of u couviclkm for tho latter ofleucca, 
aud_ tfwreforo the flrit trial operated aa a bar to tho 
imtltutioneif the jireseut proceedings, — i/eWthopro- 
vijWii* of 8. -103 of this Criwiiial I'roccduto Code did 
not operate a» a bar to the iiutitutiuu of the present 
proteeding.s. Umltr the lecoiid part of that section, 
the fact of the accused luivhig been charged at the 
first IrLtl with one (fTcnee otily did not prevent tho 
institution of a sepurnto proceeding iu resjpcct of 
sotiie other eiffeiico which was disclosed during tho 
ceiur»e of the first trial. QuKK.i-ExriiESB tj. Ckopt 
(L lu. B., 23 Calc., 17-1 


a. '10‘i n873, a. 283 and a. 288, 

lUua. (d) 1801-00, a. 422), a. 400 (1872. 
a. 237). 08 . 407, 408, 410-41& a872. 
a. 371; 1881-00. o. 408), aa, 411. 413, and 
413 (1873, a. 373; 1801-00, a. AD). 

Bee CMsy.a vvunii Arrcai ih Cauci.vAb 
Caskj— C iuuiaAt, FiiocBDL'uK Codes. 

8. 40'E 

Bee I'csaaD— CniMia.VD Cases. 

[3 B. la B., A. Cr., 62 
0 B, L. B., 098 
9 B. la B., Ap.. 31 

a. 407 (1872, a. 200; 1861-00, 

a. 412). 

.Ve« Ai’i'K.tDi.'t Ci‘.U{Jnai.C.\sei— i'iiACriCK 
a 81 ) PuocEuuni: . 3 Bom., Cr., 18 

,8'ce llEruTjr Cojisiissio.vi.ii. 

[16 W. E., Cr., 1 

Bee SaHOTIO;,' >011 I'UOSECOTlOb' — I'OWElt 
TO liiiAsr .SASin'io.v. 

[L li. K., 18 Mad., 487 

— a. 403 (1872, a. 270 ; 1830, a. 445C). 

,Vcc ItEVisiox- CiiiJiiSAi. Casks-Miscel- 

lA.Mious C.vsEs I. L. E., O Calc., 513 

— — SB. 411, 412 (Presidency Magis- 
trate’s Act, 1877, a. 167), 

Bee AfcKAU is CumiXAD Cases — Acts — 
I'liKsinE.vcr MAinsruATE’s Act. 

[I. Ii. B., 6 Bom., 85 

Bee 8 i:ntk>’gi:— liiritisoa-MENT— I aii’EI- 

SOA'JIEA'T lU DEI'AUW 01' FlSf. 

[L I.. E., 2 Mad., 30 

8.417(1872,3.273). 

Bee Cases ux’deh Atteai. is Cbisiinai. 
C'ASES—AcliUll'TAI.S, Ari*E.iM l'JIO.U. 


(Presidency Magistrate’s 

Act, 1877, 8. 108). 

6'ce SurEittNTENDESCB or Hicni Cocht — 
CiiAiiTEii act, s. 15~C'Bi.uiSAi Casks. 

[I. L; B., 7 Calc., 447 



( 1957 ) 


DIGEST OF CAS^. 


( 1953 ) 


CKranirAii pbocbdi7i?b codes (act 

V OP 1898: ACT X OP 1882: ACT X 
OP 1872: ACTS XXV OP 1881 AND 
VHX OP 1868)-~cc>n2<nti«cl. 

a. 4ia 

See Affsai m CaiUiHAL CUszB— Ac* 
QmiiAxs, Appeals tbou. 

ID L. K, 10 Calc., 1029 
See Bepbsbbcs to Uiqh Ctmar— C biui- 
i:al Cases . I. D. D., 8 All,, 420 
See Vebdict op Jcbt — Foweb to m* 
TEBPEBB WITH VeBDICTS. 

[I. D. S., 0 All, 420 
I.D. B., 14 Mad., 36 

sg. 418, 410, 420, 421 <1872. 

8. 278), 8. 422 (1872, a. 278), and a. 423 
(1872, SB. 280, 284: 18ei-e9, ss. 410, 427). 
See Cases ckdeb Appeal ih Cbiuiiial 
Cases— Phactice and PaocEDHas. 


a. 421. 

See j72>aA{ZA7— CsimyAX Cases. 

[D L. R., 21 Calc., 9 
L L. E , 17 AU., 241 
L L. R., 20 Rom., 640 


See PsTUW— CuiMinAL Cases. 

[I. D. R , 18 Som., 732 
See RsTisioy— C biuoal Cases—Jodo* 
Atayr, Depecis iv. 

[I. L. R, 8 All., 614 


a. 423 (1872, ss. 280-284 : 1881-60, 

ES. 410, 427). 


See Appeal jw Csiinyit Cases— Ac- 
QviTTALs, Appeal rsoH. 

[I. L. R., 10 Calc., 1020 


See Autbeiois Acquit. Plea op. 

p. L. E.. 22 Calc., 377 
See CoMSiiiAiEKT . D L. R., 8 AU.. 14 
[1. L. R.. 16 AIL, 305 
I. L. R., 83 Cala, 350, 075 
I. L. S., 37 Calc, 172 
4 C. W. N., 100 


See Complaint— Keyival op Compiahtp. 

p. h. E., 24 Calc., 628 


CROfUNAL PROCEDURE CODES (ACT 
V OP 1898: ACT X OP 1882: ACT X 
OP 1872: ACTS XXV OP 1801 AND 
VIII OP 1869)— con^innsi/. 

See SzXTEXCB— lurBisoKMEXi— I mpei- 
SOBMENX IN DEPAULT OF PlNE. 

fL L. R., 23 Bom., 439 
17 An.. 67 
L L. E., 27 Calc., 176 
See Cases unseb Sestesce— Foweb of 
H ian CouBT as to Sentences— En- 
hancement. 

See Sessions Jusce. Jcbisdiction op. 

p. L. E., 20 Calc, 633 
D L, IL, 18 Bom, 751 
I. L. E., 18 AIL, 301 

See Vebmct op Jrsr— P dweb to in- 
TEEPESB 'WITH VEBUOT 

[L L. E.. 0 Aa, 420 
r. i. R , S3 Cafe , 253 
I RE., 85 Calc, 711 
1. . ■ • — (1872,8. 234) 

coanclion— Oint*»to» (e male order for re.lnal— 
f'-.-n.nnl Troftdvre Code, IS7S, t. 4W.— )Vljcn a 


annulliDg conviction in lucli a caso Ooes not 
amount to an crdsr of acquittal. In tub mattbb 0 ? 
THE PBTIllON 01 BaMI BELLI 

[I Ii. E., 8 Had., 48 


entertained an appeal from tills order under s 423 (a) 
of the Code of Cilmioul Frccedure. reversed it, and 
d''‘<'''ted a re-iieaim:; on the grunnd that the cotn- 


See Maquibaie, Jiteisbicxion of— Be* 
pebence bx otheb Uaoistbatbs. 

(12 Bom., 234 
See Bepebbnce to IIiaH Cobbt— C siui- 
NAL Cases . J, D. E., 0 All, 420 

See Rbtision— Ceuiinal Cases— Com- 
mitments . I. Xi. R., 10 Bom., 580 
See llBTisiON— C eiuikal Cases— Mis- 
CEiLANEOirs Cases. 

p. D. S., 10 Calc., 730 
I. D R., 20 Cola, 0, 746 
3 C. ‘W. N., 598, 601 


*■ p. L.’ R., 7 Mad,, 213 

—a. 434. 

Sea JoDaMEST — Ceimisal Cases. 

p, L. R, U Calc., 440 
t h. R. 13 Calc., 110 
I. L. R. 15 Bom., 11 
D L. R, 23 Calc, 241 
1 . L. E . 23 Calc., 420 
1. D. E., 19 Alt., 606 
I C. W. N., 169 



ST QT CAS£5 


( 1959 ) 


DIGE 


C 19 C& ) 


IT 

cmxaimAi. progeduhti codes (A(m 

"V OP 1893: ACT X OP 1SS3: ACT ’ 
OP 1372: ACTS XX'V OP 1S81 A3S 
Vm op 1869) — coniiiiuid. 

s. 428 (1872, s. 281; lS61-t 

s. 421). Bt- 

AVtf SE^■XE^*CE — lMr:U30XyS>T— I.'IPgo ■ 
Gseekawv. 

L3 B. L. E., a. Cl-., a’s 

3. 427 (Presideacv Mascistratf 

Act, 1877, s. leS). “ }c- 

A't\> Am-AT. IX CRiJrrs'AE Gases— 
QriTTALS, APCKALS XSOII. 

[L D. E,, 9 AIL, 

SUPRUTXXEXDEXCE OF IllOIt CoCKI ' 

fUAETER Acr, 24 A- 25 Vic., C. Vo-l 
15— CiiiJnxAii Casks. ~ 

[1. L. E., 7 Calc., 4‘y' 

3. 423 (1372. s. 232; ISSi-c 

a. 423) iir- 

)3ce Affviai is CaiMis.u. Cases— C e4 
insAL Pkoceocue Codes. S3 

[6 Bom., Cl-., 

6 B. Ii. E., 437 
1. Ii. E., 27 Calc.. 8 
4 G. W. X., -Igg 

ilJtv Caiiii>'5i Pkocekdixgs. 

[E L. E., 15 AIL, ^51 

Pexai Code, s. 1S2, 

[L E. E., 12 ]MaA, 4“^ 

Gases Eejiaxd — CE rsini 

Cases. , «- 

tho 


L (1873, s.. 23-3)-01:scr;72 

lions as to the eic-rcise by an AppeUaie Conrt of 1 
powers ccuferreA on it by s. 2S2 of Act X of Ltil7 
(Criminal Procedure Cod-.’)- JEhfress r. Fatbee- . 

p. Ii. E., 5 AIL, 

E«;JU!ry cs 


sions Judge of tluit district, who ordered, au in'in^i^ 
ind found that ihe assault liad been committed', j-,j 
Mald.vh, and thereupon released the accused, as. Sjri- 
Macdstrate of Purueali hai no jnrisdlctioa. 

:hat the Judge haduo jarisdlctim under s. TO, C^d, 
miual Procedure Code, to make such au order, the 
cuseduot iuiving been prejudiced in his defence, aye. 
further, that he ought not to Pive ordered the '^t:’ 
ijuirv as to the place where the ass.vitlt was comn;;^ 
tod, 'tliat iiuestiou having no bearing ori the guan 
or iuuoceuce of the accused — s. 2S— . Crimiii'al Pr^^SA 
dure Code. MoiiAHED GolAs r. ITokabesi: 3rs' 

L2S Wi E., Cr., •' 

S, -ai^y. 5;^ 

/See Lexteks Paxext, Hrair Ccr 
CD. 56 . E Ii. K., 15 Bom., 4 

See Verdict of JrRX— P ower xo ,52 
teeeebb with Verdicts. 

[I. Ii. E., 15 Boiruj 4 


i 


CRmnsrAi. peogeditre codes Vacp 

OP 1 872; ACTS XXV OP 1881 AIVD 
VTH OP 1889)— eeafiaaiif. 

: a. 4S0 (1872. s. 235; 1S81-69, 

S.42S). . , . 

EsnsiT— CEmixAE Cases. 

. . ELD.E.,19Bom., 7S2 
Bee SssxEXCB— P ower of Hmir Coimr 
AS xo dEXtSSCES— Ifrxia-AXlCX. 

CB. B. E., Sup. T?qL, 4^4 
8Vr.E.,Cr„9 

-— ■s.^L 

AV Affead IX CRnnxAE Cases— Prac- 
Ttca AX 0 PEOCEuraB. 

ED ILE., 19 Bom., 714 

s. 432. 

^ iS;e IllSIlE TO EEGtX. 

P.ILE., 19 Chile., SSO 

s. 43-4 (Act X OP1S75, s. 101). 

iFee.GoxFESsiox— CoxrsssEoxsxo PoricR 
Oeeicers . . I.L.R.,.3Bom.i8l 

Si£ Beferhxce 10 High Corex — G kemi* 
XAi. Cases . E lu E., S Bom., 200 

8cv Retxsw — C snnxoi Cases. 

IXIi.E.,7 Aa.,672 
&e Bioax xo Rssix . 9 B. B. E., 417 
fB BJ E., S Bom., 200 
s. 433, para. 1 (1372, ss. 294, 295, 


para. 1 ; 1821-69, s. 403). 

^ee Deshax AGstcDXxrsisxs ItsEts? 

Act, s. 53 . B B. E^, 15 Bom., ISO 

&F Befqehatosx Schooes Act. s. a 

(X B. E.,i4 Bom., 331 

iSte Cases irxDsa Bbvei'.xx— Csidtxar 

CA^Es. 

^ee SsvrsxcR— P ower of Hioe Courr 

AS 10 SSXXEXCSS — ^HmOAXIOX. 

CB. B. B., Stnx.VoL, 4S4 
8'W.B.,Gr.,S 

Ses Ssssioss Jimos, Jcrisdickox of. 

IB B. E., 20 Cale.,,6o3 

1. ^Tajeriar Criais^il Coastff' 

— The worxls ‘■'iaferiar Criminal Court” in & 435 
of the Criminal Prccedure^ Ccvle mean inieriir so 
hsr as regards the particular master in respect ta 
wPcii the superior Cc-nrs is asked ta exercise its 
revisiinal jurisdictica. lx XHS rattes of the 
FET xriOx OF XoEix Keexo AfooRssJsE. Eosix 
Esisxo MooxSEjss c. Kcssicx Laze Laka 

, |X B. B.,10 Calc., 233 

2. : aud s. 437 — XHtir'i-’i 

JlhpAiraftj — Borer fo rerise pi-ocee-finys of S-ii- 
Dirssionaf J/h^Jjfrnfeojr'.tiejijufclnss — “TsJeTsor,^. 

Siiiardiaats^ 2£cgUtrjies — Eea4>j» of aTsfiiic- 
ftoa . — Under s. 435 of the Cede of Criminal Pro- ' 


Sab-Divisional ilauistrate of the nr&t class. A c5 



{ 15 )C 1 ) 


DlGEbT OF CASES. 


( 19C2 ) 


CRlMlNAIj PBOCEDUBE CODES (ACT 
V OP 1808; ACT X OP 1882: ACT X 
OP 1872: ACTS XXV OP 1881 AND 
VIII OP L^QQ)— continued. 

Kt^tlo J/boitfr/ee V. Susstek ZallZaka,I.Z^S.,10 
Calc , S63, Jiiscntcd from. In be Padmakaioia. 

[X. D. B.. 8 Mad., 18 

3. — • - Further tnqttirif— Inferior 

Criminal Court — Magutrale of ik» duinet, 
Poveia of. — A Mdsutrate of a diitmt la coupetrat, 
undir B. 486 of tlic Criminal Prcecdnre OAr, to 
call for and deal ILc record ef any prrcccdmg 
before any Magifctrato of whatever tlasa m Ida twn 
district. OpEKBEO Kate Obosb c. DnEniKi Bbwa 
[I. L. B., 12 Calc., 473 




— (1873, B. 205)— Beecn/o/ 

Peamanik 

1 

, 1. D. B., 8 Calc., 644 


wliicU applies only to tl\o Session's Judge of Uie 
division, buoxuioo I^oebto t. IlxrNa Lu. Jiua 
[28 W. B., Cr., 21 


CBIMINAL PBOCEDTJBB CODES (ACT 
V OP 1898: ACT X OP 1883- ACT X 
OP 1872 : ACTS XXV OP 1861 AND 
Vm op 1863) — conliKutd. 


Set HioE Corni, Jubisdictiox of— 
Bombay— Chimin Ai. 

[1. L. E , 24 Bom., 471 
Set PtBAnEB— AtFOlNIMSST AKl) Ar» 
peabascb of . 6 B. L B., Ap., 40 
Set PntTATS Peosecetob. 

[6 B. L. E., Ap., 40 
Set Cases ENBEn Kefeeznce to IIiou 
C ooET— CaiiitSAL Cases. 

See UiuHT to BE3IN . 0 B. L. B., 417 


See Commitment 1. L B., 10 Bom,, 310 
[I. L. B., 8 All., 14 
See itAOiSTSATg, JunisnictioN or— 
POWEES OF MaQISIBATCS. 

[I. li. B , 18 Calc., 75 
See Sessions JimaE. Jusisdiction of. 

[L L. B., 20 Calc., 633 
I. £. B., S3 Mod., 8S5 

SB. 436, 438 (187?, s. 206 i 1861'60 

e. 436 ). 

See Dxbohsbgs of Accvbsp. 

tBVr. B.Cr., 41, 61 
is W B,, Or , 01 
4 B laB.A.Cr..l 
8 B. 1 . Bv. 337, 330 
See Maoistbate, Jcbisdiciion of— Com* 
MitMSNi TO Sessions Comr, 

[0 Boa., 160 
4 Mad, Ap, 01 
6 B. L. B., Ap., 43 
Set Cases rirsEE Bsfcbbkce to lliaii 
CuoEt— CniMiNAh Cases 
S ee Sessions Jcdob, Joeisdiction of. 

[3 B. L. B., A. Cr., 65 
W. B., 1S84, Cr., 3 
Q Bom., 170 
3 W. B.. Cr., 41 


L 


Poirer of^ &eei<one Court 


p. L. B., 26 Calc., 168 
89. 435, 438, 438 (1872, bs. 295, 
,1861-69, 6.434)- 

^-eeAFPEit IN Ceimikai Cases— C sno- 
NAL PeOCEDIFEE CODES. 

[3 Bom., Cr , 1 
See CODNSSL . . 9 B. D. B., 417 

[1. L. E., 1 Bom., 64 


mnst'specify tbo particulae att conitiiuims vuo 
[10 B. D E« 2tlb : i0 vv . AW, e..r , ov) 

g __ Order o/eon*mi<^a( of yer- 

Mont ditekargtil under e 2/5.-A cempUint was 
Twfeir^ before the Asiistant Magutrate agsinrt two 
nerwii* of an effence under a 403 of the Pc^ 
{We Alter inuuirv they wire di,chsi^cd under 
‘*15. tbit the StBjlf.ns Court Imd no power 



{ 10C3 ) 


DIQKST 01? OASES. 


( 10(14 ) 


CRmrCTAI, PROOBDUIffi CODES (ACT 
V OF 1808; ACT X OF 1882: ACT X 
OF 1872; ACTS XXV OF 1801 AND 
VIII OF 1800)— co)i/i’une(/, 

to dubsc<iuciit!y direct their coumiUtal iinder b. 290. 
AKO.sYMOua . , . .7 M«d.. Ap., 28 

^ ^ Criininal I’roccJura Code, 

’i — fdjfc, Definition oj’ — Chittjet under 
J’eii-tl Code, St. SSO, -jf;)7.~Tho iiiiiiollatit, after hk 
dljchari^o by the* Asiiistaiit iraylstruto Hpou a ch.iri^o 
under a. -lO/ of Iho IVual Co<k*, n as eominittedto tha 
Scaaiona Court by or Jer of tho Sobaioiis Judg'd under 
the* Criuiiinvl Proceduro Code. 1872, a. 290, uimn 
oharj^ea under iia. 3£0 And -IS? of tliD I’ennl Code, 
i/r/t/by tho Full Hciich J„ and Ox.nviJ!i.D, 

d„ disaenthii;) tinvt the* ei'minitmcnt was illegal, and 
that ‘‘ .ScMiuua ease," within tho meaning of 9, 29fi of 
tho Code* of Criminal Procceluro, is a ciuu cxcluhivcly 
trinblo by the tNiurt of Scs.siun. E.MVBUda oi> 

1*. If .txtuuN Si.Noit . . I. Ii, R., 1 AIL, 413 

Euvukss r. Tana CllA^•D Baqdi 

[7 C. L. R, 108 

4. Jurisdiction of 2fa<jistr(ita 

— Com>!>Hi)teni to St'stioiis — Criminal I'roccdurc 
Code rja XX r of dSOlJ. st. rj?. -J-IJ.— The Sea- 
sir.na Jtidge baa no power to commit to tlio Seaaions .a 
caao in which jioraona wore ciinvictcd by tho Deputy 
JIagibtrato of an olfeueo under a. -137 of tho Penal 
Code : auch a ciwo being ono trialdo by the De- 
puty Jlagistrato, sB. •127 and 135 of Act .\XV of ISOl 
do not apply. Qoehs r. lI.VKi.tt Sntn.ut 

[2 B. D. R, S. isr.. 3 ; 10 W. B., Cr., 35 

6, — Jlevival of proceedings 

after disclnir<je — Jurisdiction of Jlapistrate — Acs- 
sions case — Fresh ccideiice. — A Deputy Jfagiatnito 
having disniis.'jed a cuBt' instituted under a. 3S0 of tho j 
Penal Code without tiikiiig certain evideuco w'hich in 
his opinion would have* been of little value, the 
Jfagistr.vte of tho district, on tho applic.ation of tho 
t'omplainunf, took .such ovideuco, and committed tho 
accused for tri.il before tho Sessiona Court. Held, on 
refereueo to the High Court, that as tho words 
“ Sessions c.ose ” in a. 29G of tlio Criminal Procedure 
CV)de had reference oidy to a ease triable exclusively 
by a Court of Session, tho Jfagistrate’a action could 
not be suppartedaundcr that section, but that (as 
further evideuco in udditiou to that taken by tho 
Deputy 3Iagistr.itc was forthcoming) it was sus- 
taluablo ou the priuciplo laid down in Fmpress v, 
Doniicllji, I. L. It., 2 Calc., -103. EiiPEE33 v. IIahv 
Dovai, if AuxioKAit . . I. Ii. R., 4 Calc., 16 

5. C. ISIIES ChUCTEB KcBHOKAK V. HtJBEY 

Doi'-U. KuEitOEAE . . . 3 C. L. R,, 203 

6, Deoical of proceedings 

after discharge — Jurisdiction of Magistrate — Fresh 
evidence — Froccdure.~A Magistrate lias no power to 
remand a criminal case to a Subordinate Magistrate 
forrc-trlal after tho caso has ouce been dismissed; tjie 
courses open to him aro (1) to accept a fresh com- 
plaint supported by fresh evideuce, which was not 
before tbo Court when the caso was dismissed ; or (3) 
if there be no additional evidence to bo procured, to 
report the case for the orders of the High Court 


CEIMINAD PROCEDITEE CODES (ACT 
V OF 1808: ACT X OF 1882: ACT X 
OF 1873: ACTS XXV OF 1861 AND 
Vni OF 1809)-ocm/.-»He(f. 

under s. 290 of Act X of 1872, In the jiattee of 
tee I’EimoN 01' DiJAHCE Duir , 

[1. L. E., 4 Calc,, 647 

7, Discharge of accused perr 

sons under s. 2J3—dlcvii(il of proceedings at the 
instance of the Court of Session — Commitment of 
accused persons.— Certnia puraoim were charged 
under a, -417 of the Ptiial Code, and were discharged 
by tho Magistrate im(uiring into tho offence, under 
». 315 of Act X of 1S73, The Court of Seasiou, 
considering that the accused persons liad been impro- 
ptrly ■ ■ . , '..■'...■.LI C 0 record to the M.igis- 
tr.ito (Cl'. ■ ■ to him to mako the 

case over l>j .. — stratc, with directions 

to ciuiuiro into any t ffoiicc, other than the offence in 
tvsjii,ct of which the accused persons had been 
discharged, which the evidence ou the record showed 
to have been committed. TlicSubordiiuite Magistrate 
to whom tbo caso was ni.ado over made an inquiry, 
ami committed tbo accused persons for trial before 
the Court of Session on charges under ss. 3G3aud420 
of till* Penal Code. It was contended that the Court 
of Session was not couipetciit to “direct the accused 
pet.-ions b) be committed” under s, 296 of Act X of 
1873, tho ciiae not being a “ Sessions case” within the 
meaning of that section, and that tlio commUmc-at 
was consequently illegal. J/c/d that there was uo 
“direction to couiinit” within' tho nieaiiing of that 
section, that is to aay, to send the accused persons at 
ouco to the Sessions Court, without further iiiquhy, 
and whether or not tho inquiry was made iu couse- 
quciict* of tho suggestious of tho Court of Session was 
immaterial, and that the in/piiry upon the cliarges 
under ss. 3C3 and -120 of the Penal Code was rightly 
licld by tho Subordinate ilagistrate, and the commit- 
ment could not be impeached. Empeess op India i*. 
Buci* Singe . • . I. L. R., 2 AIL, 570 

8, Discharge hg Magistrate- 

Order of commitment hg Sessions Judge — Omis' 
sion to call on accused to show cause against such 
commitment — Criminal Frocedure Code (Act X of 
IS72), ss. 206, 2S3. — A Sessions Court has no power, 
under s. 296 of the Criminal Procedure Code, to 
direct tho commitment of a person discharged by 
a Deputy Magistrate, without first giving such person 
an opportunity of showing cause against such com- 
mitment. But under s. 296, as amended by Act XI 
of,187‘4, tho Court has power to direct tho subordinate 
Court to enquhe into any offences for which it 
considers a commitment should be ordered." When, 
however, a trial under such a commitment mads 
by order of a Sessions Judge has been duly held, and 
no actual failure of Tuatice has been caused^ by 
the error of the Sessions Judge, s. 283 of the Crimi- 
nal Procedure Code would bo a bar to the reversal of 
his judgment. Empeess r. Ku axiie 

[I. L. E., 7 Calc., 662 : 10 O. D. R, 8 

9. Commitment hg Sessions 

Judge - Offence of cheating — Criminal Fraoedure 
Code, 1882, s. 4. -An order of commitment by a 
ScBsious Judge under s. 296 of the Criminal 



( 19C5 J , 


DIOE'^' OF CASE9. 


( 19 r.O } 


CfEIMINAl. PKOCEDUEB CODES <ACT 
V OF 1698: ACT X OE ISSa*. ACT X 
OF 1872: ACTS XXV OF 1861 AISTD 
Vm OF 1869)— conijsueJ* 


B ll^Vmrf i-pooiN^ tifi *:'p ^ *1 - 


10. • ot- gmnj 

noitee fo accused j’frsos,— TiiQ Sca^iODs Ju^e, 
under 8. 206, Criminal Procedure Code, 1872, 


I CBIMUTAL FEOCEDDBB CODES (ACT 
I V OF 1608: ACT X OF 1882: ACT X 
, OF 1872; ACTS XXV OP 1831 AND 
I VIII OF 1869)— r'o»(»tuerf. 

VM good, and coaid net ho ijuaahcd under » 21' 
<2Q«ES*KV£BSSS r. PSITA C0£^ 

■ ' [1 . Ij.E./ OB om., 100 

I —*.437. 

I See KAOistRiTE, JtTBJsncTio.'r ot— 

POffEBB Ot MaCISTBATBS. 

fl. D. n., 18 Calc.. 76 
Set Ni^iiasce— Ukocb CsmiBAi. Pso* 
czpctc Cose , E Ii. X, 24 Calc.. 306 
[1 C. Vr. N., 217 
E L. X, 25 Calc., 425 
3 c. vr. N., 113 

1.' — Inferior”— f‘ Subotdi’ 

ttait** — FtV*i f(o»» Jlagxtlraie — Sfajisfrale of 
Dttlr*cL—A Uagistrate of iLo ^6 rUs* la, mtlim 
llie meaning of *. 437 of the Criminal Procedure 
Code. ^aoboMinate " to the Sfagittrate of the 
Outrict, alio ia.UieTe£otc, comnetmtio call for tbo 
record of the former, aod to deal uitU it under a. 137 
QcEEK.EAiPBSstf V. Laecabi . E B., 7 AIL, 653 


[23 W, X, Cr-, 67 

KOViS SlKOrB e, UOKIL SlSClB 

[24 W. a , Cr., 70 
Is xns UAXiEB. or D'lrAUKAVAxa Bbat* 
TACEiSJEB , • . . 1C. Ik X, 93 


elMe a^t be eubordioate U the Diatnct Maglitralc. 


[LL.X.8Mad,37a 


Jam, I. L. S , 10 Calc., 5S1, duaented from. 
QqbzK'Eufsess V. Fidia Oofae 

[E D X, 0 Bom., 100 
3. — -■■■• Dtffiremt e*orje« aniinj 

amt of «oo»e Iranutetiom — /iirfAfr i«* 
faifjr — Bt-tr%<ilt~E. hefng charged i^itb theft 
and miecbief in rcipect ot certaiu bmuchee cut from 


VS. ■ — Order the Diatract Xo* 

gistrale u»dtr *. 43d for eomnuttal of a ftrtom 
dxtcitarged by first dau Magsetratt mmier *^209 
—.yalxdUy of such eommitinemi — Uilra ciref.i-~ 
iVbere a Uaglatrate of the firat cUaa diaciiarged, 
under a 203 of the Criminal Frucodure Code (Act X 


waa made, but the ^esaiooa Judge reterrod the 
under a. 21S fui the. order of the Uigh 
Court,— ifeW that the order of the Dlitri<.t llagu- 
trnte undor a 436 was m t ultra cm et, and that the 
cojiunitmeat thereusdu to the Court of Scamju* 


(urtbev ioiquirT into the case under a. 437 of 
the Code of ^taucaf ftocedare, and on a refereuee 
(o the Chari of 6<sti0ii the Secaiooe Judge hiD that, 
ae M inqiuty into Uie charge of Vheli had bem hild, 
the order vm (egai. Etld that the Piatrict .Vagi'** 
bate badno punrrto p*M luch an order uuder e. 437. 
QuEEtf'Bvp&Eas e. EsBAintsssi 

P. X X, 8 Mad., 298 

4L Code, si.m, <n 

—’itamOy* xatufiettmtlg jtrorei—JJiiciiargt of 
aeet*^ — St'lriaT ordered— Wft ordered to tt 
txomud o» rt-tri^^ia au inquiry uito 4 cm of 



'{ 19G7 .) 


DIGEST OP CASES, ' ( lOCS, ) 


cbimuta-l pbocedube codes (act 

V OE 1898; ACT X OE 1882: ACT X 

OE 1872: ACTS XXV OE' 1881 AND 

VIII OE 1868) — continued. 

alleged adultery and enticing away a married woman 
for_ illicit purposes, tlie complainant refused to ex- 
amine his wife as to the marriage ; the Deputy ■ 
Magistrate declined to frame a charge, and discharge'd 
the accused. The Sessions Judge directed a re-trial 
to be held by .another Deputy Magistrate-,- and or- 
dered that the evidence of the wife should bo taken' 
as to the marriage. ITeld that the Sessions Judge 
in ordering a re-trial had not exercised a jproper dis- 
cretion, he having admitted that the prosecution had 
foiled to prove the mamage, and it not being alleged 
that any evidence was tendered by the prosecution 
and not taken by the Deputy Magistrate. CnuNDEii 
Nath Ghose v. NtraDOiora Chatieejeb 

[T. -Xi. ll ChIc., 8i 

5. ^urlher inquiry — ’Proceed- 

ings against accused — Notice. — No order affect- 
ing an accused in a criminal matter should bo made 
without giving him notice, so as to enable him to 
appear and show cause against it. A Sessions Judge 
has no power, under a. 437 of the Criminal Pro- 
cedure Code, to direct a particular Magistrate by 
name to make the further inquiry contemplated by 
that section. The further inquiry contemplated by 
8. 437 of the Criminal Procedure Code^is an inquiry 
upon further-materials, not a re-hearing of the matter 
upon the same evidence u hich was before the Magis- 
trate jvho held the first inquiry. In the mattee 
OP THE PETITION OP ChUNDI ' ChHEN BHUTTA- 
CHAEJEA. Chondi Chhen Bhhttacuaejea - r. 
Heh CatrNDBE Baneejba 

[I. L. E., 10 Calc.i 207 

6. — — — Further inquiry — Poicer 

of Pistrict Magistrate to direct— " Inferior Cri- 
minal Court ” — Notice to accused. — The words “ lu- 
feidor Criminal Court ” in s. 435 of the Criminal Pro- 
cedure Code mean inferior so far as regards the parti- 
cular matter in respect to which the superior Court 
is asked to exercise its revisional jurisdiction. A 
criminal charge instituted before a Magistrate of 
the first class was finally disposed of by him by jin 
order discharging the accused. Subsequently the 
Magistrate of the district, proceeding under s. 437 of 
the Code of Criminal Procedure, du-ected a forther 
inquiry to be made by a subordinate Magistrate. 
This order was made without notice to the accused. 
Held that the Magistrate of the' district had no 
jurisdiction to direct a further inquiry.' Semite — 
That, as a matter of strict law, the accused was not 
entitled to be heard by the District Magistrate before 
granting the order directing the inquiry. In the 
MATTEE OP the PETITION OP NOBIN KEISTO' MoO- 

keejee. Nobin Keisto Mookebjeb v. Bhssick 
liAin Laha . . . I. D. R., 10 Calc., 268 

7i Further inquiry. — ^A De- 

puty Magistrate having discharged a person accused 
of an offence, on the ground that the evidence ivas in- 
sufficient for conviction, the Magistrate of the district 
recorded an order stating that, in his opinion, the ac- I 
eused had been improperly discharged, and directing ( 


CEnaiNAL PROCEDURE CODES (ACT 
V OE 1898: iACT X OF 1882: ACT X 
OF 1872 : ACTS XXV OF 1861 AND 
VIII OF 1869) — continued. 

under s._ 437, Criminal Procedure Code, that 
.further inquh-y should be made, and' the accused 
called on to enter upon his defence. The accused 
yyas not called upon to show' cause -why a further 
inquiry should not be made, but a summops in the 
terms of s. 68 of the Criminal Procedure Code was 
issued to him. On his appearance he was tried by 
the Magistrate of the district, convicted and sen- 
tenced. The witnesses for the prosecution were net 
reciilled, but the Magistrate relied upon their evi- 
dence as recorded in the ffrst trial, and also upon the' 
slatement of a witness for the defence which was not' 
receivable in- evidence. Held that tlie ■ proceedings 
of the Magistrate of the district were irregular,Jira#, 
bcciiuse notice to show cause why action should not 
bo taken .against him in the terms of s. 437- of 
the Code of Criminal Procedure was not served upon 
the -accused person before proceedings, ostensibly 
under that section, w’ere commenced ; and, secondly, 
because' the subsequent proceedings of the Magis-- 
b'ate were not such as are contemplated by the pre- 
visions of s. 437, inasmuch .as the conviction 
was practically based upon evidence which was not 
recorded iii the course of a “ further iilquiry ’’ before 
the Magistrate of the district, but upon evidence 
which was recorded by the' Deputy Magistrate, and 
had been adjudicated upon by that oflicer j and such 
irregalaritios were fatal to the conviction^- Qheen- 
Eheeess V. Hasnh , I. L. R., 6 All., 367 


8i ; ^ r-f Pischarge — Order for fur- 

ther 'inquiry — Trial for minor offence— -Criminal 
Procedure Code, s. 253. — A' Magistrate having, under 
s. 253 of the Code of Criminal Procedure, discharged 
a person accused of rioting, an order for further 
inquiry was made by the Court of Session under s. 437. 
Held that, the offence -of -rioting not being proved,- 
the Magistrate -u'as competent to try the accused for 
the offence of assault, - QuEEN-EirPEESs «. Paeadh . 

p. L. R„ 7 Mad., 454 

9. Further inquiry~Poicer of 

Pistrict Magistrate . to direct Subordinate 
Magistrate'^ — Compoundable off ence . — ^A criminal 
charge under s. 448 of the Penal Code having been 
instituted, the accused wm sent- up by the police 
before a Deputy Magistiute of the first class. 
Previous.to any evidence being taken, the complainant 
intimated to the Magistrate that the case had been 
amicably settled, and that he did not wish to proceed 
further in the matter, upon which the Magistrate 
recorded an order, “ Compromised ; defendant acquit- 
ted.” Subsequently the Magistrate of the district, 
relying upon ss. 248 and 259 and professing to act 
under a. 437 of the Criminal Procedure' Code, directed 
the Deputy Magistrate to send up the parties and 
proceed regularly with the case. Held further that, 
in addition to the Magistrate’s order not being 
warranted by the fact, it was ultra viresi inasmuch 
as the Deputy Magistrate was a Magistrate of tlie 
first class and not “ inferior ”' to the District Magis- 
trate, and to give the District Magistrate juris- 
diction to call for a record under s. 435 from another 
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DIGEST OP CASRS. 


( 1070 ) 


CKmXNAI^ PEOCEDTJBE CODES (ACT 
V OE 1898: ACT X OF 1832: ACT X 
OF 1872: ACTS XXV OP 1881 AND 
Vm op 1809)— 


Magistrate and to act under b 4.37, the lalt«f Must be 
inferior. Aoiia ^rtsio v* 

Za/l Laha, 1. L. 1?.. 10 CaU , 2C8, fijUemed. 
Queen-Empbess V. Nawab Jan 

Cr. D. R., 10 Calo,651 


lO, Iiiaeharge of aecattd — 

Further inqutry. Power fo direct . — An acctts^.har* 
ing beta diachaiged after a lull inquiry heforr a com- 
j’Gti.ut Court, is entitled to the benefit of SBch dis- 
charge, unless gome further evidence Is disclescd 
Consequently, an order made by a Distiict Judge di- 
recting a iurtlier inquiry to be held under s. 437 
of the Criminal Procedure Code hi a case where a 
Magistrate had discharged the accused under t. 233 
was not warranted hy law, when there had been a 
full inquiry by a competent Court aud when no fur- 
ther evidence was disclrsed, such order being baaed 
meiely upon the ground that, m tho opiumu of 
the Distnct Judge, the evidence recorded was eulS* 
eieut for Ibo conviction of the accused Jibbcs* 
SBJSTo Roe v. Saxa Cuctoeb Dias 

[I. L. E., 10 Calc., 1027 


CRIMlNAIi PROCEDUEB CODES (ACT 
V OP 1808; ACT X OP 1882- ACT X 
OP 1872: ACTS XXV OP 1881 AND 
VIII OP 1869)_,:on<i««erf. 


be cumiuitted to the Court of Sts.nm.' oiTErar 

Emerbss «. MoNiRAui . I, D. E., 15 Mai, 39 


T: r~ •'ComplaiiH"—D„/r,ct 

Magutraie, Pomer of, (o order further lunuirg— 
Ditgule foacerniny land—Crimiaal Procedure 
Ood€, t, 7^.— b. 137 of the Code of Criminal Prcce- 
dure dies m.t give pjwcr to order a further inquiry in 
* cose adder s 115 of that Code CiiATnu Rai r 
NiOAaAAR Eai . , I. L. E , 20 Calc., 729 


IS. -7 — Further inquirg. Order 

of, utlhoul aoUcs to the aeeuied~21aq,tlrate. 
Pnirer of in order .«> . » »• 1 r » i 


certain accused persons and directed another hUgis- 
trato of tho first class to males further inquiry into 
the case. — Ktli, following Nohxn A’rtefo ilooltrjee 
V Lul Laha, I. L, Q„ 10 Calc., 2C8, and 

QueeR-Emprees v, Ifuuai Jan, I. L. P., 10 Calc., 
551, that the District Magistrate's order was ultra 
vtre* and illegal. JBiKdinii v Dacnir 

. CL D. B., 7 AIL. 134 

12. Further inqttir9~Pe.lrtal 

— Pietrict Magistrate, Pouers of -Where an ac- 

-ensed person ims been discharged by a Ms^istrate, 
forthcr inquiry cannot bo directed, under s 437 
of the Code of Criminal Priccdure, on the giound 
that the Magistrate has not rightly appreciated the 
credit due to the witnesses. Vurther inquiry should 
only be directed when other witnesses niigbt have 
been cuamiued, or when the wit.iesscs have nut been 
properly esamiued ; and inasmuch as s 437 dues not 
direct that the evidence already taken should be 
taken again, the further inquiry should ordinarily be 
made hy the Magistrate who made the or^nal 
inquiry. Where a District MagiEtrate,.being of o^- 
Dion tliat a Bubordioate Jfagietrate bad, witlimt jost 
cause, refused credit to the witnesses in a certain case 
and had improperly discharged au accused person, 
directed a further inquiry by am thcr Magistrate, and 
the accused was on tho same ciideuce re-tried and 
conilcted, — Held that tho conviftion tnu«t be 
(luashed OrEis-EMBUEss r Amib EuAN 

[I. D. B., 8 Mad., 330 

13. _ ■ - ■ — Further T»3«ir.v--PoRer 

of District Moyistrate (0 suggest a eomtat((a(. — A 
Distnct Magistrate who refers a case to a Subemhnate 


Held that the District Magistrate was nut comprtent, 
on the face of his prcdiccMor's order, to direct a fur« 
ther inquiry, wbicU liad already been practically 
refused That lu the cucnmstancca of tho case tho 
Sessions Judge was the prper 1 Seer to dinct & 
further inquiry. Ratio SiNau e KAJiiSiNOir 

[4 a “W. N., 200 


[L L. B., 25 CiUc.^ 425 
2 C. W. N., 113 
17 — "Partner injairy *'—.yeB» 

Atoa* Judge. Juritdiction of . — It is cunipctent to a 
Sessions Judge acting under the Criminal Prccoduro 
Cude, s 437. to direct further inquiry to be held 
where additional evidcncs it nut fortbcumlng. 
QPBEa-SUPRESi r. Baiasivnatausi 

[I. Jj. n., 14 Mod., 334 

18. — . - Poirer of Sessions Judge 


has nut rightly appreciated the credit due to the 
Witnesses. “Further inquiry” under that section 
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DIOKST OP CASES. 


( 1072 ) 


CRXMINAI. pnoCKDimE CODE3 (ACT 

V OF 1808: ACT X OP 1882; ACT X 
OF 1872: ACTS XXV OF 1801 AJTD 
Vm OF 1800) 

Uii.' i.f inIililiMiial cviiliiicf, not Iho 

lo-liiariii^ o£ tUu s.iiiiu oviilmci'. I)AUdttK Lah. 

r. J t'surtc E.ttc . . I. L. H., 12 Cttlo., 622 

IQ, ^ In'iuirj — Further in'jiiir;/ 

— b'nth iuquuy—.furi'tiltctwnSotifi'—hiilrii't 
Mo^iitrttte — Suburdiunle Jlajjiiirute. — Wlicn ti 
oiiniiliiint l;,u licdi Oi-MUNtiai iiiulfr #. 20:i of tli« 
CViniiioil I'n caluro CmU) (Art X of 1.SS2), or mi 
urcusvil i)tr:ii ii lUarlnirmil liy n SulKTiliujito AIiijri.i- 
tratr, Hiu Dulrirt Alii^jiitiutu luo jiovrcr, umUr 
M. 'UJ? of th(.' C<i(U', til ilinct any Ma^jLilratii hultor- 
iliiwto to liim to luaki; fnribi r iniiniry into thi; com- 
Jil.iiiil ilijiiii-'wcili IT into tJio c;x,'!i' of tlie ucruiii.il 
ju r.'Jili (liaeiur^iil, ovin though llicrr Iiu noinlililioiial 
oviitcilc.; (iUcl aiil, or altivatimi that iiuch cxiat.i. 
Thi! term •* further in([Utry’* in s. I'M is Hot rc- 
ntrirtcil to **iui{uiry funlicrni.xirrialii or further 
i>r iiiiilithiiiiit ivijriirc.” IJrfor.; ilirtctiiif; fiirtlirr 
iminiry umhr !i. I'-lTj it i-t not ohli^alory on ttu: l)iii- 
(ricl Afn^iatrato to xivtt notice to the jnraon ili.r- 
cliar^ul, or axtiihist xvlnmi tliecv in {'lain t was ili.Muiwcih 
Wikii mi ordir iliricting (.iirli iiiijuiry U uimh’, the 
Siihi nliimie .M.a_'isirati: to whom it is illrictnl has 
i«ri.idicii..,n, mid is Uanut to carry it out. Such 
ordvT feiiwiiitt in force until it i» duly set aside 
(T withdi'uwn. Di/Tcrciice hitwccu tin; [u.«'er.s of the 
Ihstricl .Mu(;istrate under the ft rmcr Criminal I’m- 
ecdurc Ode (.\ct K, 1S72) mid the iirnant one (Act 
X. 16S2t iKintidout. A'liijm'ij v. Ooiciliij>ii, 1, L. 
Ji., 2 Horn.) lidti, esidained. Vhuudl Chum litndt<f • 
vharjer v. Uem Chitiider Jiauerjee, J, L, Jt., 10 
207, conuuciitcd oil, and Jefhunkrisla ftoy v. 

Chumler Dus, L L Jt., 10 C,ilc., 1027, QaceU’ 
JCuiprrs.f V. JIusciii, J, L. It., G All., 367, ami 
(^iiecii’Juiipivrs V. Ai.dr Khuu, I. L. Jt., 8 Had., 
336, comniLuti,d on and d uhted, Qi'EtN-Kiirniys 

r. Uou.t.uji lIonuASJi . I. Ij. B., 10 Bom., 131 

20. — Further iu'juirj’' — 

Frufticc — A'o/icrf to rAaio cause. — Held by the Pull 
Stnch that, whin a .Ma^hitrato Inu discliargcd mi 
acrusid i)crs>n under a. 2o3 of the Criminal Proce- 
dure Code, the Ili^h Court or Court <>f Sciaiou ruider 

s. 437 baa juriadictiou to diirett further inquiry on the 
same uiateriala, and a District Alasislnlte may, under 
like circuuutaiiccs, himaclf hold further inquiry or 
direct further inquiry by a Subordinate Ilfagiatrate. 
Quecn-Fmpress v. Dorabji Hcnnasji, J. L. Ji., 10 
Horn., 131, referred to. Fm press v. Dhole Siu^h, 
TK. 27., All., ISS'J, p, 150, Queen-Fiapress v. 
Hasnu. I. L. 11., G All., 3G7, Chumli Churn 
Dhutlacharjia v. Hem Chuuder Banerjee, I. B, Jt,, 

10 Calc., 207, Jeehun Kristo Bop v. A'Ai'fi Chuuder 
Bass, I. L. 11., 10 Calc., 1027, Barsun Ball v. 
Jamuk Lull, I, L. B., 12 Calc., 522, and Qucen~ 
Fmpress v. Amir Khan, I. B. B., 8 Had., 336, 
dissented from. lu exorcising the powera conferred 
by a. *137, Sesslona Judges and Iilagistratca aliould, 
in the first place, always allow the person who has 
been dischoiged an opportunity of ahowiug cause 
why there should not bo further inquiry bmoro an 
order to that effect ia made, and, next, they should 


CODES (ACT 
^ OF 1882: ACT X 

and 

vm OP 1800 ) ~ra/tt/iiiu:d. 


une them sparingly .ami with great caution ami eir- 
cHiieqicetiirfi, {^[leeially in cams where tlie questions 
luvolv'ed tiro lined matters of fact. As to the mode 
HI wliich tlieir discretion .Hhould he regulalid umler 
aileii circumstauces, the remarks of SmAiauT and 
IVuiiL'l.A, ./J., in (jiiii'cn. Bmjircs.s v. Gapadin, 

I, A. B.,.} Alt., 11.8, in reference to niqicals from 
urquitt.-ils, are applicable. QucKy-KstimKiS r, 
Chotu .... L D, B., 0 All., 52 

21. Orders Jar further in- 

'Jniry — Order la the 2>rfjndict' of an accused person 
— Sotice to shuvi rniise . — Before any order is made 
to the prejudice of an arcused penson under s. -137 
of the Criminal Pniceditrc Cs.de, notice should he given 
to tliat person to appuir mid show emiso why the order 
should not be passed. (iurcn-Finprcss v. Chotu, 

J. L. lt„ 'J .lit., 5'2, referred to. ()Ui:i;;,'-Kui'itBss 

r. Ajitdiiu . . . I. L. B., 20 All., 330 


22. I’nirer to order further 

inquiry — “ Acrmed jierson” — Criminal Frocedure 
Code, s. -137. — Held that a pornon against wlmm 
pr/«;eedings iiiidtr Cli. VIH (relating to security for 
gi'/sl heliaxionr) of the Code of Criminal I’niecdnre 
are being taken is an aeru.sed person" within the 
meaning of s. 1.37 of the CV.di!. QiHcn-Jimj,ress v, 
Houa Vitnii, I, A. It., 10 Horn., GGi. and .Jhojha 
8i>i;fi V. Queeii-Jimjirrss, {. A, Jt., 23 Calc., 193, 
followed. (iUKU.S'-Kni'UKSa C. JfUTASAUDI L,VL 

[1. L. E., 21 AIL, 107 


23. Complaint, Bismissal of ■ 

— Jteciful of procceiliur/s — Criminal J‘roeedure 
Code, s, 137 . — A eoinplaiiit was made lieforc a 
Magistrate of the first elivss of an offenee punish- 
ahlo under a. 323 of the Penal Code. The ilagis- 
trutc recorded a brief .statement by the complmiiant, 
but did .not ask liun if iic had any witnesses to call. 
All order was passed directing tliat " a copy of the 
petition of complaint should bo sent to the police 
station, calling for a report on the matter, " and on 
receipt of the report the Afagistrate dismissed the 
comiilaint under b. 303 of the Criminal Prcceduro 
Code. There was nothing ia the Magistrate’s 
original order to show that ho saw rcastn to distrust 
the truth of the complaint, nor did ho direct any 
local investigation to bo made by a police officer for 
the purpose of ascertaining the truth or falsehood of 
the complaint. Subscquoctly to the dismissal of the 
comxdaiiit, the same complainant brought a fresh 
charge upou the same facts against the same persons 
iu the same Court, and upon this charge the accused 
were tried, convicted, and sentenced, Jfeld that the 
Magistrate in ordering a further inquiry, onreceiviug 
tho complainant’s second petition, did uot act 
contrary to any provision of the law, and that, 
considering tho circumstances under which the 
first complaint had been dismissed, a further inquiry 
was necessary. Quees-Empeess v, Pcean ■ 

[I.L.B,, 9 AIL, 85 

24. 27olice to accused — Bis- 

charge ip Magistrate — Criminal Procedure Code 
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CaiflirN’AIi PBOCEDUHE CODES rA.CT 
V OP 1898: ACT X OP 1882: ACT X 
OP 1872; ACTS XXV OP 1861 AND 
VIII OP 1800} -conitnued, 

{"Act X of 1S82), c. tJSr.— No notice to an acc 

pmou IS necessary in point of law before an order 
uader s 43? can be passed j but as a matter of 
discratiun, it is proper that such nntire should be 


the Sessions, the proper course ia to comredt uMcr 
a. 436; in other cases to refer to the High Court. 
I’er PnissK?, J . — The word " Sniiniry " includes a 
trial, and the ■' further inqnuy " would, therefore, 
allow of the framing of a charge aud the cross* 
examination of witnesses for the prosecution Ptr 
PSTBEBiu, C.J„ and Obose. i?.— T he power glren 
by I. 437 of the Criminal Procedure Code to order 
a further inquiry is confined to eases in which the 
revising officer is satisfied, for one of the reasons 
mentioned in s. 435, that the subordinate officer 
has proceeded on insuihu<nt materials, and that witba 
more exhaustive inquiry further material would be 


- Turthtr iitqatrv — Ifoetce 


Calc ,803, followed. Jauii Eau «. Suphai. Sibob 
• [3 C. vr. N., 196 


ther inquiry, it did not give notice ta the accused to 


TsCatc , 608, followed, lif thb katteb op Abut 
Eabiakae .... sc, "^N., S40 
Baih SmoH t. Kahi Sntoa 4 C. W. N., 100 

27. Further inquiry — 

Wronaful eonfiuemeut-^IVrougful reetratnt— 
Ifotice— Penal Code, s«. 340 , 343 —The accused as 


CKnSimAL PaoCEDDRE CODES tACT 
y OP 1898: ACT X OP 1882; ACT X 
OP 1872 : ACTS XXV OP 1861 AND 
Vni OP 18e9)-co*r.««ed. ^ 

abkari inspector sisited a toddy sh-p, y,hcre the 
oranplainaut and cue D were employed as agints for 
tbe sale ef toddy. Bavin" reason t« auij^rt Oi&t aa 
iffence under Oio Abkan Art (B.,mhay Art Y «f 
1878^ had been comniittrd, the accused made an 
inquiry, in the course of which tiic couiplainant made 
certain statements implicating his fellow -sfrrant. 
The accused thereapon rcsolvud to prosecute J) and 


\a ills dtpftaitmu that he had erdeted bii 


D'» case. Those' admisiiuna had on imp rtaut 
bearing on the {wesent case They ncro admissible 
in evidence against the actuacd, and as they wen 
left oat ofoonsidtratiuQ, the inquiry was necessarily 
incomplete and imperfect. Further inquiry was, 
therefore, ordeKd. DiiA^riA e. CurroBs 

CL la B., 13 Bom., 376 

30. Order qf Seteioue Judge 

retrrhee nppUonlieu under *. 437—Subiequent 


wrong, bo should submit them to the Ulgh Court 
Lhiwigh the medium of the Public Prosecutor. 
QaeeB*Pmpreef v. 3Aers Aijijt, L X. P., 8 A//., 
363, referred to. tVhero a Sessions Judge had, under 
437 of the Criminal Procedure Code, refused to 
der further inquiry into the case of an aecuccJ 
person who bad been discharged, the High Court 
act aside a aubsequent order of the Ifagiitrate of the 
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DIGEST OF CASES. 


CEIMXN'AIi PROCEDUBE CODES (ACT 
V OE 1888: ACT X OF 1882: ACT X 
OF 1872: ACTS XXV OE 1801 AED 
VE[I OE 1808) — catiliitMil, 

L ^ .YA'i-Jf pf JSOJ, s. 16 

~ Scmiiiuf case for uivctligntion by jjayislrait , — 
A Subordiimto J tulgi'. thiiiiiig tbiit u iiufboii bad iimde 
tv false vcrillcatlijiv of a plaint, sent bis caso for iiivcs* 
tigatiou to a JifugiHlrate of tliu district, vvbo refused 
to iuvostigato it mi tlio ground that Ibo alleged 
elfeiire was ono triable exclusively by tbo Court of 
Session, to wliieb the Subordiiiale Judge himself 
should, under s. 173 of the Code of Criiniiiai Pro- 
cedure, have counuitted it. Jlehl that the Magis- 
trate of tbo district wsia bound to proceed with tbo 
iuvistigatiim of the cose according to s. 10 of Act 
XXlUoflSOl. ItiiO. r. AiuiUTA Xatit 

[7 Bom., Cr., 20 

2 . Freliminary att'iuiry — 

Fraccdurf. — Cndor s. -Wl, Criminal Procetluru Code, 
the Court must lirst make a preliminary enquiry 
to satisfy itself that a specific charge coming luider 
the gcctioua HHutioueel hi it ought to bo preferred 
ugaiiist the accused ; and after being so satisfied, it 
must either commit the case or »eud the case to the 
^Magistrate for enquiry, wliether a couuniltal should 
be made or not. l.v Tin: M.vrcKU oi* tub teti- 
TIOU OJ* KaW PJl03^^•A•0 IlAOCUEB 

(23 W. B.. Or., 30 

3. 2>0irci‘ of J£i‘/h Court as 

Civil Court to iuterfe.ro tcilU order under s.dTl . — 
W'here a Civil Court directs uu iiuiuiry to be made by 
the Magistrate of tlie ilistrict under s. -ITl of the Cri- 
minal I’rccedure Code in respect to the evidence 
given by tlic wituesses iu a case before it, the Iligh 
Court caunot as a Civil Court on appeal interfere. 
See Queen v. Mtiijoo Lull, I. L. 11., 1 Calc,, 150. 
UUUICA SUXDDUI CUOUDUAIA- f. AJITCilA MO.V- 

BUE 8 C. L. K., 148 

4 . ^ XXIIJ of mi, s. 16 

— Order sendiny case io Jfayistrafe for enquir- 
iiiy into offence of yiviiiy false eeidcncc — I’relimi- 
uarif enquiry — I'ayueuess of cAarye. — Although 
B,i0 of Act XXIII of ISGl gives Civil Courts powers 
similar to those coufcn-cd on Civil_ and Criminal 
Courts alike by s. -I"! of tlie Criminal Procedure 
Code, the whole law as to the procedure in rases 
within these scctioiiB is now embedied in s, -171 of the 
Criminal Procedure Code, In a suit brought to re- 
cover posHcssion of certain property, the Judge decided 
one of tlio issues raised iu the plaiiitilf’s favour, 
but oil the important issuo as to whether the plaintiff 
ever liiid possession, he found for the defendant. The 
plaintiff was not examined, but on the issue as to 
liosscssioii ho called two witnesses. The Judge dis- 
believed their statements, and, considering^ that the 
plaintiff had failed to prove his case, gave judginrot 
for the defendant without requiriug _ hhn to give 
ovidenco on that issue. In the concluding iiaragraph 
of his judgment, the Judge directed the depositions 
of tlio two witnesses above referred to, together with 
the EugUali memoranda of their evidence, to be sent 
to the Magistrate, with a view to his enquiring 
whether or not they had voluntarily given false evi- 
dence iu a judicial proceeding j and he further directed 


:( lOfiO .) 


OBIMIEAD PROCEDURE CODES (ACT 
V OE 1808; ACT X OE 1882: ACT X 
OE 1872; ACTS XXV OE 1861 AED 
Vni OE iaQO)-conlinued, 

tlio_ Magistrate to enquire whether or not the 
plaintiff Jiad abetted the offence of giving false evi- 
deiice,_ on the ground that, as tbo wituesscs were the 
plaintiff's servants, he must personally Iiave iufiucuced 
them, .and also to enquire whether the plaint wEcU 
the plaintiff had attested contained averments which 
ho laiew to be false. On a motion to quash this 
order , — Held tluit, under a, <171 of the Criminal Pro- 
cedure Code, the J udgo had no iwwer to send a case 
to a Jfagiatrato except when, after having made such 
prelhuiiiary enquiry os may bo necessary, he is of 
opinb.iu that there is sufiicieut ground (i.e„ ground of 
a uatnro higher than mere surmise or suspicion) for 
directing judicial enquiry into the matter of a speci- 
fic charge, and that the J udgo is bound to indicate 
the jiarlicular statements or avenuenU in respect of 
which he considers that there is ground for a charge 
into wliich the Magistrate ought to enquire, and tliat 
the order was bad because tbo Judge had made no 
prcHnuuary enquiry, and because it was too vague and 
gcucnil in its cbaractcr, QuEES v. Baijoo IiALE, 
Is TUB iLVriEU OP THE PETITIOS OP BAUOO BaTI 
[L L. R., 1 Gala, 450 


5. Foicer of and x>rocedure of 

Court in makiuy order under section — Order direct' 
iiiy proseculion . — Before a Court is justified in mak- 
ing an order under s. <17G, directing tbo. prosecution 
of any person, it ought to have before it direct evi- 
dence, fixing the offence upon tbo person whom it is 
sought to charge, cither iu the course of the pre- 
liminary enquiry referred to in that section or iu the 
earlier proceedings out of which the enquiry arises. 
It is not siiilieicut that the evidence in the earlier case 
may induce some wrt of suspicion that the person had 
been gnilty of an offence ; but there must bo distinct 
ovidenco of the conimissiou of an offence by the person 
who is to bo prosecuted. Queen v. Baijoo Ball, 
I. L. 11., 1 Calc., 450, and In the matter of the peti- 
tiou of Kali Prosunno Bagchee, 33 W. It., Cr., 33, 
followed. In TJIE 3UTTEB OP TflE PETITION OP- 

KiiEPU Xath SiKBAB r. Gnisn Chvndbb Mukeeji 

[I. Is. R„ 16 Calc,, 730 

8, Offence against pull ic J us- 

— Cosdempt of Court — Prosecution procedui-e . — 
That Court, civil or criminal, which is of opinion 
that there is suflicient ground for enquiring into a 
charge mentioned in ss. -167, 403, <109, Act X of 1872, 
may not, except as is provided in s. <172, try the. ac- 
cused person itself for the offence charged. Queen 
«. Kcltaean Sotair . . I. D. E., 1 All,, 129 

AnontiioUs ... 7 Mod., Ap., 28 

Bor can h .0 try a person for tho abetment of such 
an offence. Anonehous . 7 HEad., Ap., 28 


-Tho Court, civil or criminal. 


which IB of opinion that there is sufficient ground for 
enquiring into a chargo mentioned in ss. 467,468, 469 
of Act X of 1872, is not precluded by the provisions 
of 8. 471 from trying tho accused person itself for tho 
offenco charged. Queen u. Jaoat Mae 

[I. Ix> R„ 1 All., 166 



( 1981 J 


DIGEST OP CASES. 


( 1932 ) 


CRlMINAli PROCEODItE CODES (ACT 
V OP 1898 : ACT X OP 1882 : ACrP X 
OP 1872 : ACTS XXV OP 1861 AND 
VIII OP l868)-~'CO>><inue<f. 


self. Qubbk t. Ova Baxbh . L I., R, 1 AH, 193 


^uiry tbftn that which he has already held tn hia 
Own Cotirt As a matter of dlacretion and propriety, it 


tiaiii. Gnoas ' '.I, D. R, 6 Calc, 308 


CRimNAI. PBOCEDURB CODES (ACT 
V OP 1898 : ACT X OP 1883 : ACT X 
OP 1872 ; ACTS XXV OP 1881 AND 
Vm OP I 860 ) — eonrisMd. 


made wss neccsiory or would hare put the Magistrate 
into abetter position for dealing with the CMethan 
he was in, that theMansiTs prcccedings were not 
bad became be did not hold a preliminary inquiry. 
EXTBEga t. dpiu.pBOsai> I. !<. B., 5 AIL, 62 


B. 477 ( 1873 , 8 . 473 ; 1861 ^ 0 . 

8 . 172 >. 


■See CoKTEUTT 0 ? CoirST— P esu. Code. 
B. 175 . . I. !>. R, 12 Mad., 24 

[Z, L. R, 12 Som., 63 
■See DiSTBlct JvsaB, Jiteiboictiob op. 

ID L. R, 6 AIL, 103 

•See PaLSS EnSBKCB— CONIBAtllCTOBE 

Statbusbtb . 4 R X<. B., a. Cr., 9 
Set SBgaiosB JChOB, IinugsiCTiO)i op. 

C3 a L. R, A. Ch-., 36 
X. a R. 2 AIL, 398 
E Ii. B., 4 Cale., 670 



[ 31 W, a, Cr., 37 
— B. 478 ( 1872 , 8 . 474 ). 

Set Cuuiyii Fbocsbmxos. 

[t L. R, 18 Bom., 561 


See Saxctios pob Pbo8boijiios— D isoni- 
iiox IS QBisrisa Sasctios 

p. L R, 16 Mod,, 224 


e. PotaT NaTBB • . L I<. R, 4 Bom., 287 

2. ■ . — ■ Peirer o/ Ctctl Court (o 

tff/tr retstsi/nent.— A C»il Court has uo power to 
order the coBnnitaieut of persons for offvnci-s under 
at 471 , teS, and 193 of the Penal Code without hold- 
W the preliminary enquiry roiuirud by s. 474 of tho 
Cnniinal Proccdoro Code. Quees r. ItcsoiTOosEi 

p3 'W. Bn Cr., 63 

3 , I ' Sauettou fo grotecutiuat 

Effect EroceJurt Cotie (Jft X iff 

lSsS)t »> lS 5 —Cit>l Court' t potcer to proceed under 
e. d 73 oJTtr tanciiou gtvei* to a pnatlt pertoit— 
Jhtautal iff a coinplaltU 6 y a prioale penoti 



( 1083 ) 


'DiaUST OJ? CASES, 


( JOS I ) 


CRlMnSTAIi PROCEDURE CODES (ACT 
V OE 1898; ACT X OF 1882: ACT X 
OP 1872; ACTS XXV OP 1861 AISID 
VIII OP 1869) -continued, 

J'Jj’cct (/.—Tliu gr-mtiny of ii saiictiou to a private 
peril '« under el. (e) of ». 103 of tlio Code of Criminal 
I’n.eeduro (Act .K of 1883) does nut deb.ar a Civil 
Court from pn cec ding under s. 178 ; nor can tlie 
di-siiiishal by a Jlagistrato of a eoiniilaint iiiado by a 
private perB iii bo lield to bo a bar, till set abide, to a 
proceeding under that section. Qui-.en-Emi'KKBS r. 
SuiSKAit . . . I, Ii. R., 13 Bom., 384 

4. Fortjed documents filed in 

Court — Order of commitment for trial — “ An^ such 
ofj'cnca " lns.47S, Mcnninif of —Criminal Procedure 
Code, s. 105. — Ctit.aiii docnnients were fded annexed 
to a petition in a suit pending before a-Munsif, but 
were not given in evidence. Thellunsif, on suspicion 
that they had been tampered with, held an cmiuiry 
and Committed the petitiuuew for trial by the Court 
of Session. Held that it was a proper commitment 
under s. -l-TS of the Criminal Procedure Cede. The 
word,s “ any such cltence” in that section mean an 
cffencc referred to in s. 103 of tlie Code, and nut 
an < Pence referred to in th.at section qualified by the 
circiunslanccs under which it is comniittcd. Aicuu, 
CmusbJiA Uv c. QciiJiA' Em cukss 

(T, L. R., 22 Culc., 1004 

s. 480, 

<b'ec CoxTEin’T OP CoriiT-Pi’.KAT, Code, 

a. 175 , . 1. L. R., 13 Mnd., 24 

[1. D. R., 12 Bom., 03 

See CoOTEOTT OP Couai'— P kocedihr. 

[I. L, R., 11 All., 361 

See ‘WiTxnaa —Civil Cases — Dev.vui.tikt- 
Witnesses . I. L. R., 12 Bom,, 83 

ss. 430, 481 (1872, s. 435; Act 

XXmofl861,s. 21). 

Sec CoNTEiiPT OP Court— Pen AE Code, 

s. 235 . . , .10 Bom., 69 

See Contempt op Court — Phocedure. 

[1 If. W.. 162: Ed. 1873, 241 
1. L. R., 11 AH., 361 

SB. 480, 481, 4S2 (1873, ss. 435, 

436 ; 1881-89, s. 163). 

See Contempt op Court — Contempts 
Generaiev . . 0 Mad., Ap., 14 

See Munsif, J ukisdiction op. 

[I. L. B., 15 Mad., 131 

See Sentence— Imprisonment— Impri- 
sonment IN Depauit op Fine. 

[6 Mad., Ap., 16 

Sul-Hegislrar — Offence durinn 

Judicial jJroceedin// — Penal Code, s. 22S. — A was 
charged before an Assistant Magistrate by a Sub- 
Registrar with having conimittod an offence under 
s. 228 of the Peual Cede, and fined. Held th.at the 
Sub-Registrar should have tried the matter hiiueclf 
under ss. 435 and 436 of the Crimiiuil Procedure 


CRIMnfAL PROCEDURE CODES (ACT 
V OP. 1893: ACT X OP. 1882; ACT X 
OP 1872; ACTS XXV OP 1861 AlfD 
VIII OP 1809) —cuiUiiiucd, 

Code, aud as the illagistrate acted without jurisdic- 
ti m, the order must be quashed. IN TiiE M atter Op 
THE petition op SAIiDUARI LaD 

[13 B. L, R., Ap., 40 ; 22 W. R., Cr., JU 

S.4S5, 

Sec COMPR.UNANT. 

[I. L.R.,13Bom„600 

See CoNtejipt op Court Pknai, Code, 

s. 175 , , I. D. R., 13 Mad., 24 

P. L. R., 12 Bom., 63 

Sea Penal Code, 8, 179/ 

[I. L. R., 13 Bom., 800 

s. 487, para. 1 (1872, s. 473). 

See Contempt of Court— Penal Code, 

s. 175 . . I. L, R., 13 M ad., 34 

[I. D, R., 12 Bom., 63 

See Magistrate, .Turisdiction of — 
Powers of M-voistrates. 

[X X. R., 18 Bom., 380 

See Sessions Judge, Jurisdiction of. 

£1. L. R., 16 Calc., 766 

1. 1 Girins false evidence in 

judicial proceeding — Power of jiPugistrale — Offence 
in contempt of Court — Criminal Procedure Code, 
s. -135 . — The olfeneo of intentionally giving false ori- 
dcucc in_ a judicial proceeding cannot be tried by 
the Magistrate before whom the false es idonco is 
given ; this offence, being an attempt to pervert the 
proceedings of the Court to an improper end, is a con- 
tempt of its authority (ss.435, 430, 471, 472, and 473 
of the Code of Criminal Procedure). Reg. v. Nat- 
RANREG Duladag . . . . 10 Bom., 73 

Contra, Queen v. Bamlochun Singh 

[18 W, E., Cr„ 15 

3. Judicial, proceedings — 

Sanction to prosecute — Criminal appeal. Hearing 
of, hg District Judge iclio has granted sanction 
to prosecute — Penal Code, s. 210. — A complainant 
applied to a Munsif for sanction to prosecute a 
decree-holder for an offence under s. 210 of the Penal 
Code, aud upon the Munsif's refusing such applica- 
tion jireferred an appeal to the District Judge, wlio 
granted the sanction ashed for. The decree-holder, 
having been prosecuted and convicted before a Deputy 
Magistrate, jirefciTcd an apjiea] which came on for 
healing before and was dispased of by the same 
District J udge ivhu had granted the sanction, . Held 
that the words " shall try any person,” as used in 
8. 487 of the Code of Crimiual Procedure, include 
the hearing of au appeal, and th.at the hearing of 
the appeal from the order of the Munsif refusing 
sanction was a judicial prccecding within the meaning 
of the Code, aud consequently that, under the provi- 
sions of s. 487, tlio District Judge bad no jurisdiction 
to entertain Uio appe.al against the judgment aud 
sentence passed by the Deputy Magistrate. In THH 



( 19BS y 


DIOEST OF CASES. 


( ISBfi )' 


CRDinfAL PEOOEDUBE CODES (ACT 
V OP 1893; ACT X OP 1882: ACT X 
OP- 1 8T2; ACTS XXV OP 1881 AND 
VZH OP 1869)~contt»ieeclr 
MATTES 07 HaSBUS CS^KDEB MoZinOAB «. KOTO' 

PEST CHtSBEs FmcsiT . I. Ik B., 18 Calc.> 121 
OrerrnlcdbyQpsBS'EuTBEss v, Sabat Chahdba 
Bakbit . . , L Ik B.. 16 Cole.* 766 

8, Penal Coiie fAH XLV of 

1860^ «. 193 — Xalse entifencej .Sdflction frotf 
cit^'cm for — JwxtdicUon of Stttiont Judjft — Cri- 
minal Troctdvrt Codt, f. 199 - — A SeeanDA Js(^ 
Trho has directed the tnal of a person for the (ffenca 
of grrmg false eridencB coioimtted in tho coarse of 
a judicial proceeding of a eiilolnal nature befijre him 
(Onuot try the case himself. £mpre»» v. Oanga JHa, 
All- JK y., 1684, p. S29, distmguubed. Qcbbit- 
Eutkbss t. MAEBPnu . E D. H.» 14 AIL* 354 


CRIMINAL PROCEDURE CODES (ACTf 

V OP 1898; ACT X OP 2883: ACT X 
OP 1872: ACTS XXV OP 1801 AND 

V 111 OP 1800) — continued. 


ceeding, RaxasokT Lau. r. Qoebs-Eupbzss * 

(T. D. E,, 27 Calc., 46a^ 
4 C. "W, N., 594 


Piaeedura Code, i. 4S7, to try the case hfmaelf. 
QUBEK'EUPSBSa e. Sebbapbi ATTANaiS 

CZ.D. R.. 20Ka<2.»3S8 


6» ■■ ■ Offence commilled in con- 

tempt of Court— Seiiiont ea«— Crimtual Prow 


to aaotBcr Magistrate. IK tbb vAiteb Oy nw 
itmiDV 07 Spyatpuas . 21 W. R,, C^., 49 
0. ■ " . - I "CoKft”— ConsfmetioiA— 

The prohibitioa in s. 4*3 of the Criminal Froecdoia 
Code (Act X of 1373) u a personal prohihitioiu 
ADosTUOps CA 8 B . I. L. B., 1 3 ^ad., 305 


Qcbzb V, Jaoaimaj. . D Ik R., 1 All, 162 


Judge. AceoT^glji an oSence, vhicb is committed 
in contempt of the Sessions Judge’s authority, is cog> 
Dizable by an Assistant Sessions Judee. Beo. r. 
0niA5DA8 Ecbssoas . . .11 Bom., 08 

Bes. c. Bauajisat JlTBAnsAT . 12 Bom., 1 
7. — ~ Di/brB»at»on 5y aecuied of 


u not eoznpeteut himself to try the person com* 
miltiDg such offence. Quee:( i. Jasaxatii 

[7 N. VT., 138 
12. - Ottiftc falte OTxdence-— 

Qiruig false evidence is “an offence committed io 
contempt of the authority” of a Court uithin 


by the Distnet Magistrate, nho had prei iondy sane* 
tuned his proseentun. On reTnuoa the accused 



( 1987 ) 


DIGEST OE CASES. 


(. 1988 ) 


CEIMINAI. PBOCBDUBE CODES (ACT 

V OF 1898: ACT X OF 1882: ACT X 

OF 1872: ACTS XXV OF 1861 AND 

VIII OF 1880) — coiUinued, 

a ease as tlio abovCj the bcttci' coiirao would bo for tho' 
Majjds’trute to try tho caso' huiiself, andj if ho is 
iucoinpetout to’ i)as3 a suflicicut seuteucc, for tha 
ScBsious Judge to refer tho caso to tho High Court 
for ciihauccmeut of sonteuco. Kuct. o. GAai Kost 
Kasv . . . I. L. B.j 1 Bom., 311 

13. Nuisance, Injunction to 

discontinue. — S. 473 of tho Code of Crimiual Proco- 
diu'o, which, excei)t as thoroiu provided, forbids a 
Court to try any person for iiu offence committed iu 
coutemjit of its owu authority, is not limited to 
offcuces falling utuler Ch. X of tho Pcual Code, but 
extends to all contempts of Court, Eua. v. Paesapa 
Mahadetapa . . I. D. B„ 1 Bom,, 339 

14. Offence against publio 

justice — Contempt of Court — Criminal Procedure 
Code, s. ‘171 — Penal Code, s. 193. — Neld (SitTABT, 
C.J., dissenting) that an offence under s. 193 of tho 
Penal Code, being an offenco iu contempt of Court- 
within tho meaning of s. 473 of Act X of 1872, cannot 
under that section be tried by tho Magistmte before 
whom such offence is committed. Queen v. Kaltaran 
Singh, I. Ii. jB., 1 All., 129, and Queen v. Jagatmal, 
I. L. S., 1 All., 163, overruled. Per Steaet, 
C.I. — A Magistrato before whom such an offenco 
is committed, if competent to try it himself, is not 
precluded from so doing by tho provisions of s, 471 of 
AcfX of 1872. Eiepeess op IiroiA v. KASmxiEi 
Lae ... . I. L. B„ 1 AU„ 625 

16, Penal Code, s. 17‘l~Con- 

tempt of Court. — IVlicro a settlcmeut officer, who 
was also a Magistrate, summoned as a settlement 
olBcer a person to attend lus Court, and such person 
neglected to attend, and such officer as a Magistiuto 
charged him with an offenco under s. 174 of tho 
Penal Code, and tried and convicted him on his own 
charge, — Neld that such couvictiou was, with refer- 
ence to ss. 471 and 473 of Act X of 1872, illegal. 
EilPEESS OP IHEIA V. StTKHAEI 

[I. L. E„ 2 AU., 405 

10. Pulse charge — Contempt 

—Prosecution — Charge — Act N of 1872 ( Criminal 
Procedure CodeJ, ss. 463, _ 473.-P ckwged cer- 
tain persons before a police officer with theft. 
Such charge was brought by the police to the notice 
of the Magistrate having jurisdictioUj who directea 
the police to investigate into the truth of such 
charge. Having ascertained that such charge was 
false” such Magistrate took proceedings against A on 
a charge of making a false charge of an offence, 
an offence punishable under s. 211 of the Penal 
Code, and convicted him of that offence. Held that, 
as such false charge was not preferred by P before 
such Magistrate, the offence of making it was not a 
contempt of such Magistrate’s authority, .and the pro- 
visions of ss. 46S and 473 of Act X of 1872 were 
inapplicable, and such Magistrate was .not precluded 
from trying P himself, nor was his sanction or that 
of some superior Court necessary for jS’s trial by 


CBIMINAL PBOOEDUEE CODES (ACT 
V OF 1898: ACT X OF 1882: ACT X 
OF- 1872: ACTS XXV OF 1861 AND 
VIII OF 1869)— co»ri‘«Med, 

another officer. JEmpresa v. Kashmiri Lai, I. L'. 
jB., i All., 623, distinguished. Bmeeess «. Baedeo 
, [I. Ii. B., 3 AIL, 322 

17. ; — ; Sanction to prosecute 

granted bg District fudge — Power of same person 
as Sessions Judge to trg the offence. — A District' 
Judgo who has, on hearing a civil appeal, sanctioned'- 
tho prosecution of a party for forgery is not debar- 
red by 8. 473 of tho Codo of Criminal Procedure (Act ; 
X of 1872) from trying the offence iu his capacity 
of a Sessions Judge. Empbess u. D'Silta 

[L L. K., 6 Bom., 479- 

i 18. Perjurg — Contradictorg 

\ statements — Power of trial by Sessions Court 
\ before which one of such statements was made. — A 
prisoner who had made certain contradictory state- 
ments on oath before a Magistrate and a Court of 
Session, respectively, was convicted by the same 
Court of Session on a charge, . in the alternative, 
of giving falsQ evidence either before a Magistrate or 
before the Court of Session. Held, that the Court 
was precluded by s. 473 of the Criminal Procedure 
Code from trying tho charge. Sundeiah v. Queen 
[L L. B., 3 Mad., 254 

s. 488 (1872, s. 538; 1881-69, 

a. 316), a. 489 (1872, s. 537 ; 1861-69, a. 317), 
and a. 490 (1872, s. 538), 

See Cases uhkeb Maintenance, OEUEa 
OP CEtUINAIi COUBT AS TO. • • . 

• a. 488 (1872, a. 638; 1861-69, 

a. 316). • . 

See Atpeab in CBiniNAii . Cases— 

• CEiariNAL Peoceduee Codes. 

[7 W. B„ Or., 10 : 2 Ind. Jur., N. S., 88 : 

See Maoisteatb, Jeeisdiction, •op—-. 
Genbeal Jueisdiction. 

[I, L. B„ 9 Bom,, 40- 

' See Mahohedan Law — Maintenance. 

[I. L. B,, 8 Gale., 736 
See Sentence — Impeisonhent — Iiipei- 
sonjient in Depadit op Pine. 

[L Ii. B., 8 Mad,, 70 

See Witness — Cmi. Cases — Peeson 
coupetknt to be Witness. 

[I. L. E., 16 Gale., 781 
I. L. B„ 18 AU„ 107 

See Witness — Ceisiina:^ Cases— Pee; 
sons competent, oe not, to be" 
Witnesses . I. L. B,, 18 AIL, 107 
[I. L, B., 16 Gale., 781 

“ Cruelty.” — ^I’he word " cruelty ” 

in B. 488 of the Criminal Procedure • Code is- uot- 
necessarily limited to personal violence. Kelly v." 
Kelly, L. R., 2 P. D., 59, and TomJcins v. Tomlcins,' 

1 S. 3r T; 16S, referred to. Rukmin vi Peaee Lad 

[I. L.'B., 11 AIL, 480- 



( W89 ) 


‘ DIGEST OP CASES. 


( 1900 y 


CRIMINAIj PROCBDCBE codes (ACT 
V OP 1898: ACT 21 OP 1882: ACT X 
OP 1872; ACTS XXV OP 1881 AlfD 
TUI OP 1809)— cottitnuei. 

491. ! 

See CPSTOor or Childebk. ! 

[I. h. E.. 18 Bom., 30T 
I. L. R., 23 Gate., 290 

See PoBSiovESa. 

[I, D, E., 18 Bom, 633 
See Lettess Patekt, Hioh t^tmr, cl. 

15 . .ED. E., 14 Bom, 655 

See WASSIKX op AEBESP — CKDltUAL 
Cabes . . E L. B., 18 Bom, 636 

493 a872, 8. 60). 

See CoPBSEL . . 11 Bom. 102 

^ 8. 494. 

See DiacBABQB op Accpseo. 

[I. D. E., 12 Mad., 35 
See PPEUC Pboseoctoq. 

[L Ii. E., 8 AIL, 291 

8. 405 (1872, 8. 59). 

See Boubat Dcstbict Police Act, 1SC7. 

B. 23 . .EL. E., 3 Bom, 534 

See CoVhsel . . .11 Bom., 102 

[LE.E.,6 0alc.,69: 60.1i.E.,374 

' 8. 490 (1872, es. 194, 204, para. 

1 } 1801-09. a. 224). 

See Bail . 1. Ia E., 6 Mad., 63, 68 
See Bscoosuahcb to appeue. 

C6 N. W., 360 
See TFASBAsr or Abbest— C«/«wal 
Cabeb . . .5 Bom, Cr., 31 

B. 497 (1872, a. 389; 1801-69, 

8 . 212 ). 

See Bail 

[1 B. L. B., S. IT., 20 ; 10 W, E., Cr., 34 
See JODiciAL Opeicebs, Liasujte or. 

> (3 Bom, A. C., 30 

See Maqisteatb, J caisraciiOM op— 
FOWEBS OP AIaoistbates. 

[I. li. E., 22 Bom., 540 

498 (1872, 8. 890 ; 1801-00, 

8. 486). 

See Bail . 1 B. E. E., A. Cr., 7 

[23 -W. B., Cr.,40 
24 W. E., Cr., 8 
3 C. Xa E., 404, 405 note 
EL. B.,1A1L,161 

s. 603 (1872, B. 330). 

See Cases Usleb Comjussios— C anu- 
UAL Cases. 

SB. 603, 604, 605, 500, 507 (Act 

X of 1875, 6. 76). 


CEIMINALPEOCEDDBB CODES (ACT 
V OP 1898; ACT X OP 1882; ACT X 
OP 1872: ACTS XXV OP 1801 AND 
TinOP 1809) — continued. 

8. 509 (1873, 8. 323). 

See Epedencb— C uniDfiL Cases— D 8> 
posmosa . E L. E., 0 All, 720 
[E E. E., 10 All, 174 
I. Ia E., 18 Calc., 129 
See Etibsncb— Cbiiokal Cases— Medi- 
cal Etidescb . E L. E., 8 Calc., 739 
See WiTsiis— CaiMisiL Cases — Ex- 
AUISATIOMOP WlTSESSES— O eseEALLT. 

[E Ia B., 9 Calc.. 455 

s. 510 (1872, 8. 325; 1801-09, 

0. 370). 

See EnDsucx— CBnasAL Cases— Che- 
UICAL EXAmSSB. 

[8 B. Ia E.. Ap., 12a 
I. L. E., 10 Calc., 1026 
See Evidbscb— C unnsAL Cases— Medi- 
cal Bvidepce . laVT. B., Cr.,2S 


— 8.512(1872,9.327). 

See EnDEECB-CscayAL Cases— D sro- 
siiiOEs > L L. B., 10 Calc,, 1097 
CE L. E., 8 AIL, 072 
See WiiKEss — CEWtMAL Cases — Ex« 
IMUlATIfU OP IVlT.iPeSEa— OsuiIiALLr. 

121 W. E., Cr., 12, 01 
22 W. R, Cr., 83 
12 a L. R, 120 

— 8. 614, paras. 1, 2, 8, 4 (1872, 

— es. 390. 897 ; 1861-60, a. 219). 

See Consupx op Corsi— Peual Code. 
8. in . IB. L.R.A.Cr., 1 


See UEcoauizAECE to appeas. 

[22 77. R, Cr., 74 
I. E. B., 11 Calc., 77 
4 Mad., Ap., 44 
2 C. W. N., 619 


See Secubitx roa Good Bebatiocb. 

[E L. R, 21 AU., 80 

83. 514, 615, 616 (1872, 8. 398; 

ISOl-eO, 8. 221). 

See MAOiaTEAiE, Jceiediciios or — 
Special Acts— Madbas Aoeaui Act. 

[I. Ij. E., 18 Mad., 48 
See 'VTitsess— Cbhhsal Cases— Scm- 
WOJfWO WlTA'ESSES . Slf. 'W., 113 


— 8. 614 (1872, s. 502). 

See Apieal is Cbdiibal Cases— Cbi- 
lUSAL PLOCEDrUB CODtS. 

[E L. R, 2 Mad., 160 
See ErcocxuAucB to keep Peace— 
Fobeaiicee op llECoesiEAScns. 

[11 Bora., 170 
10 C. Ia R, 671 
E L. a., 4 Calc., 865 
3 s 3 
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DIOliST Oi' CASES. 


( 1083 ) 


CniMIWAL PROUBDUKTl CODER (ACT 

V OE 1Q08; ACT X OF lUS-J.-. ACT X 

OF 1878: ACT.R XXV OF 1801 AKD 
Vlir OF 

a lU>' lAwvi', lUc btltor e. uiNo wriiilil bo for tho 

t‘i try tlig f.va< bini',( lf, ntuf, if ho lit 

lilt'- ul. ui ;i .iiilt'o’b !>t .■i.iitcJii-,', fur till) 

S.jiii iiA .fui!i;o ti) ri.fir tho i.MiO t-i tin; Court 

for ailuncuiutit if iculi'iico. lliii/, r. (lAJi KOJt 

Ka:.u . . , I. L. It., 1 Dorn.. OU 

13, — iVin'oo.'ior. fiijttnrdoii (a 

(/(sc:)):'/;)ur. — .S. 173 of tli.) Ci.ilyi.f Criiiiiioil 1‘roco- 
ihiro, wiiich, I’xci jit ita iliurviii jTiiviilcii, fi riiiik a 
Ci.'iiri l » try .nuy [i. f r nii offiucL' omumitUA tu 
ciititiuii'i Ilf it.) mvu iiutlii'tily, U u> V tiuntvil to 
i.ll'i .•u‘i .j f.illiii;; liiiili r Ch. X I'f tho I’dial Cuilo, but 
I'A'.i iiit.t I'l ult ciiiiU'Uijita of C'oirt. Ui;i>. r. l’.v.Ui.vi*.v 

.M.vUAJyiiVju'.i . . 2, li. It., 1 Bom., 330 

i‘i. — , o/rro'.'i) o'/ijuiit putiHo 

./Kt/iiv — (‘•Hlfcvijit of Court — CrUiiii.tl I’roorilurt! 
CoJr, K.-I7t — iViiilt /. lt‘3. — Jlel'l (.StCAUT, 

C.J., i!!)<i< iitiii^) tliat an ciYiiico luukr ». 103 of the 
l\ual CVih'. hviii^ au (.Dfoiico in c;o!iti.iii{it of Court 
u ithlii till,' tn aiiUi.; of a. 173 of Act X of 1870, ciunot 
miller lh.it MCtiuU be irivil by tho Mn,tiAr.ite befuro 
ivhi.iu 4!ieh (.fTi.JU;i,' U coimnittuh Qucint v, ICuUitrait 
aiu/!,’), I. If. It., 1 ..itl; ISO, mill Qiiri.’;) v, ./oy-i/iaa/, 
I, L, It., I .11!., Ui'J, ovornihvt. iVr .SrcMur, 
C.,f, — A Mii^iitraio beforo whom siicU mi olfencu 
u coiiimittiil, if ivunKtont to try it htiuaclf, ia not 
jiri'Olmh’il flKiu noitoiii,; by tho iimviakti# of h. 371 of 
Act X of 1873. EMi'uuaj oi» Lvnu c. K.iauyini 
L-tt. . . . . I. L. B., 1 All., 825 

15. Tctiul Coitr, s. I7i — Con* 

tempt of Cmir/.— Where a •.! ttlcuunt oiilccr, who 
iviia al» a .M;ii;i»lrato, MimruMicil .os a s.tthiiirut 
oillccr a ivr»jn to uttcml hii C'lnirt, mnl aiich 5ior..m 
iU',;kctc»l loatlcliii. mill aiicU olliiar lu a .M.t^i.3r.ite 
char.;i,il hiui with an t ilciici.' iimlcr it, 173 <■£ tho 
IViiiA CoAc, anil tried anil conviotul liini oii hU own 
charge , — Held tliat luch ceiivicliiui wiu, with refer- 
cuco to Hi. 371 ami 373 of Act X of 1673, illegal. 
EiH'juiia ov I>’Di.v c. St'Jtu.ciii 

[LI..B„2 AU.,406 

10. Fahe^ c.)etr. 7 o~Cor.leinj>! 

— Froicciitioii — Charje — -fcf A of tti73 (Criminal 
FrMeduro Codf), it. 3CS, _ ■J73.-—Jt cliar^ou cer- 
tain jierj'us hefuro a pelicu olltccr with theft. 
.Such claiige was bruugliC hi’ the iioliee to the notice 
of the AragiArale h.iViug jarLtaietion, who airecfcd 
the police to iiivcbtimitu into the truth ot such 
charge. Ilaviitg ascertained that such cliargo was 
fake, such itauislnite Uiok procevdiiiga against J? ou 
a cFvrgo of neilciug a false cLirge of^ tiu olieuce, 
au offence jiiiuishable uuder a. 311 of tUc Feiuvl 
Code, and cuiivlctcd hitii of that ofteiico. Held that, 
as such false cluirgc wa.s not preferred by It before 
such Magistrate, tlie offence of luakiug it was not a 
coutcinpt of such Atagistrale'sauthority, and tho pro- 
visions of ss. 303 and 373 of Act X of 1872 were 
iuapplicalde, ami buoli jriigistrato was .not precluded 
from trying 2? liimsclf, nor was his saucliim or that 
of some supeiiur Cuuit ucccss.iry for It’s trial by 


| , CRIMIjN'AL PKOOEDUKE codes (ACT 
V OF 1808: ACT X OF 1883; ACT X 
OF 1873: ACTS XXV OF 1801 AlTD 
Viri OF 1800)-eio)/.-.,«r,/. 

another oHicer, Fntpreis v. KmUmin Lai, I. L. 
It., t Alt., C’ 25 , distiuguuhed. Eiiriiiisis c. IJ.u,df.o 

p. D. K., 3 All,, 333 

17. — I Sand ion to prosecute 

jr, lilted Ay Viitrivt Jutpc — i'oieer of saiaa porioii 
iss {tfsiloiij Jmipe to try tho off once . — A District 
Judgo who has, on hearing a civil appeal, sauctioueJ 
tin) prosecution of a jiarty for forgery is not debar- 
red liy », 373 t>f the Code of Criminal I'roecduru (.Vet 
X of 1872) from trying tho offeneo in his cuiiaeity 
of u .ScsiWiis Judge. EiU’Uess d. D'3ii.V,v 

[I. 'Ll, IE, 8 Bom., 470 

18. I’orjurt / — Contradictory 

statrMi-.iU — Vo\ctr of trial by Scssiotio Court 
hrforo ic.'iic.i erne of inch ttalemcnts teas made,— A 
pruoncr wlu) luvd iii.ido certain contradictory state- 
ments on oath liefore a Stagistrate ,mul a Court of 
tfiwstun, Ttspectively, was coiivictcil by the eaino 
Court of rfcjjion on a cliarge, hi the alternative, 
of giving false ovidcuce either before a Magistrate nr 
before llie Court of tji-isioii. i/c/d that the Court, 
was precluili-d by s. 373 of the Criiuinal Procctluro 
Code from trying tho eliarge, SL'>'ni;Uii r. Qtruu.v 

p. In R, 3 aiud., 354 

0, 488 (1873, 8. 638; 1881-69, 

8. 310), a. 480 (1873, a. 537 j 1801-09, a. 317), 
and 3. 490 (1873, a. 538). 

Fee CiSFS v'Jvzii ilviSTE.v.ixoB, Oudeb 
ov CuutiSAt Couax .va xo. 

a. 488 (1873, a. 630; 1881-89, 

a. 310). 

.Vee .Vi’i’EAT. IS Cr.iiny.vii C'ASca— 

• C)inn.vAi4 rnejcKDOBE Codes. 

[7 W, R, Cr., 10 : 2 lad. Jur., ET. S., 88, 

See .MACisruATi:, JouiaDicxioK ob— 
GuyauAi. JumsDicxioy. 

p, h, R., 9 Bom,, 40; 
See Jf.uioiiED.VK L.vw — ^DiyxiOiAKCK. ' ■ 
[I. Jj. R., 8 Calc., 738 
Sec SfiXTL’yci;— IiiriiisoNiuiXT— Iiriuir- 
sot'iuiyT xy Dexaltit ol> Frsi:. 

P.L,R, 8ilad„70 

See WiTKKSS — Ctvrn Cases — Feksok 

COilPEXEyT 10 BE WixyEss. 

[I. L. B„ 16 Culc., 781 
I, L. R, 18 AIL, 107 

See Wix.vESS— Cniirry-u; Cases— Peu; . 

SONS COin’EXEAT, Ott yOT, xo BE 

AVixaesses . I. L, R., 18 All., 107 
[I. L. R„ 16 Calc,, 781 

“ Cruelly ." — ^Tho word “ cniclty " 

ill 8, ‘iSS of the Criininal Procedure ■ Code is not' 
necessarily limited to persoual viuleuce. Kcll;/'v.~ 
Kelly, L. II., 3 I’. D., nO, aud Tomhins v. Tomkins, 

1 S. 4' T., IGS, referred to. llUKHis r. Peaee Fad 

P. L. E., 11 All., 480- 



( WS9 ) 


DIQB&T O? C&SES. 


( \m y 


CRlMINAl. PEOCEDDRE CODES <ACSP 
V OP 1808; ACT X OP 1882; ACT X 
OF 1 872; ACTS XXV OP 1801 ATT n 
VXH OP ^68)— con^inuscf. 

8. 481. 

<Se« Ctrsioor OJ CnttrBBs. 

[I. L. n., 18 Bom., 307 

Calas»290 

See rOBEIQVBBS. 

[I. D. B., 18 Bom., 638 
See Lbitbbs Fxtekt, Bias Oonur, cl. 

15 . , I.D.K.,14Bom-,555 

See Wasbakt 0 ? Asbbsv — Ckiuinal 
Caezs . . I. L. B., 18 Bom., 636 I 

8. 493 0872, s. 60). 

'S«e COTJBSZL . . 11 Bom., 102 

_ B. 494. 

DISCHABOB OB 4CCV&tD. 

(I. Ii. B., 12 Mod,, 35 
Bee FtTBUO PSOSEOtlTOR. 

QL L. B., a AIL, 291 

9. 495 (1873, 6. 60). 

See BousAT Distbict Police Act, 1867, 
8. S3 . . E Zb B.. 8 Boa., 534 

See COLTKSEL . . .11 Bom., 102 

[L Ii. B., 6 Calc., 69 : 6 C. Ii. B , 374 

496 (1872, ee. 194, 204, p&ta. 

1 : 18ei>d9, 9. 224). 

See Bin. . I. L. B.. 0 lUad., 63, 68 
See Bbcoohuaucb to apfeab. 

C8 N. W., 306 
See WABBAin? ot Abbest— C nmiHAi, 
Cases . . .5 Bom., Cr., 31 

s. 497 0872, 8. 389; 1861^9. 


See UAIL. 

[1 B. D. E., S. N,, 20 : 10 ■W. B., Cr., 34 

See JCTBICIAL OfFICEBS, LlABUlTT OF. 

. [3 Bom., A. C., 38 

See Maoistbate, JcnisncnoH or — 
POTTEBS OF IIAOISTBATFS. 

[I. h. B., 22 Bom., 540 

498 {1872, 8. 390; 1881-09, 

s. 438). 

See Bail , 1 B. D. B., A. Cr., 7 

[23 W. B., Cr., 40 
24 W. B., Cr., 8 
3 C. E. B., 404. 405 note 
E L. E., 1 AIL, m 

603 (1872, 8. 330), 

See Cases Ubbeb Comsussiok— CsuU. 
KAL Cases. 

SB. 603. 604, 505, 500, 507 (Act 

Xofl876,8.70). 


CEIMINAE PEOCEDURE CODES (ACT? 
V OP 1898: ACT X OP 1882: ACT X 
OF 1873; ACTS XXV OP 1861 AND 
V 111^ OF 1800)--<>on;inued. 

8. 609 (1872, 8. 323). 

See Sfidescb—Ceiminaii Cases— DE' 
eosmosa , X. E, B., 9 AIL, 720 
tLE. IL.IO AlX.yjA 
E E. IL, 18 Calc., 129 
See EmEBca— CsniniAL Cases— Medi- 
cal Evtlesce . E L. B., 8 Calc., 739 
See WiiNEsa— C bdcimal Cases Es- 

AUIHAIIOB OF WiTSfESSES— OEKEBALtr. 

QE Xu B., 9 Calc., 455 

8. 510 (1872, 8. 825; 1881-09, 

8. S70). 

See ETiDsjrcB— C euiisal Cases— Cue* 

mCAL ETiv ntntt. 

[8 B. E. B., Ap., 122 
I. E, R., 10 Calc., 1023 
See EroiEsCE— CanriMAi Cases— Medi- 
cal Ethpescb . 12 W. E., Cr., 26 

— 8. 612 (1872, 8. 327). 

See EnDEvcB-CumriAi Cases— B ero- 
smoss , I, E. S-, 10 Calc,, 1097 
[L L. B-, 8 AIL, 072 
See WiTHESS — Cbivival Cases — £<• 

AiUHAIIOir OF WrrMESBES-.GEXEBALLr. 

[21 W. R., Cr.. 12, 81 
22W.R,,Ct„53 
12 O.L.B.,^0 

8. 614, parfts. 1, 2, 3, 4 (1872, 

1801-00, s. 219). 

See CoBiLUFE 09 Cocat— P bkal Cols. 

8. 17i . 1 B. E. B.. A. Cr„ I 

See GECOaKUAKCS to affeab. 

[32 W. R., Cr., 74 
I. E. B., U Calc., 77 
4 ^ad., Ap., 44 
2 O. W. N., 619 

See SzcDsm 708 Good Beoatioob: 

[I. E. R., 21 All., 80 

as. 514, 615, 610 (1872, B. 398; 

1801-69, 8. 221). 

See Maqistkatp, JcEieciCTiON of — 
SFficlAL Acts— Madbas Apkabi Act. 

[1. L, B., 18 Mad., 48 
See WiTKBss-CEiumAL Cases— Scm- 
MOMMO WItbesses . 2 If. ‘W’., 113 


- 8. 514 (1872, 3. 502). 


See "affeal ly Cbimikal Cases— Cbi- 
mSAL PiOCEDOnE Codfs. 

[1. L. B., 2Mad., 169 

See RCCOGNIZANCE TO SEEP PEACE— 
POAFEIIOEE OF llECOOMZANCES. 

[11 Bom., 170 
10C.LuR.;B71 
I. E. R., 4 Calc., 806 
3 S 2 
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DlQSSt oi CAS^. 


( ld9i ) 


CIumutai. pkocbduhe codes rAOp 

V OP 1808: ACT X OP 1883: ACT X 
■ OF 1873: ACTS XXV OP 1801 AKD 
V'llI OP 1869)— «on:tnuet2> 

BS. 623, 624. 

See roBiEiioEB OP PaopsaTr. 

[9 W. B., Cp., 13 
See WiTKEBS— CaiiriMiL Cases— S int> 
HOswa Wiikebses . ISW. B., Cr.,6 


ceimutai. peocbdobb codes (act 

V OP 1898: ACT X OP 1883; ACT X 
OP 1872: ACTS XXV OP 1861 AUD 
VUI OP 1868)— coa^iiiuk;. 


luviag regard to the words « the Court eliaJl excrcUc, 
etc /' ia I 52CA, the order ot the Deputy Magutrate 
of the 19th Kovtmhcr refusing to grant the applica* 
twa was illegal. QusW'Eupasss r. OATitai Pao- 
scaao Gaosu. . . I. Ib X, 16 Cal&, 456 


See Riqht op Sow— P aopaar* at Di 8« 
rOSAL op GOTBEMuaKT. 

CE li. B., 10 Bom., 660 
See TaBASoaa Tbotb. 

[I. Ib B.. 19 Bom.. 668 

s. 626 (Act X of 1876, a l47; Act 

X of 1872, a. 64:PresideacyMaglatratd’a 
Act. 1877. a. 181), as. 637 aad 628 (1872. 
bs.47,4S). 

^ee CA&aa uasaa TaAX&PBa of Cu^rmai. 
Cass. 

— ..I . 8. 628. 

See Appbao is CaninrAi< Casks— Acts— 
DOBUA CoOBis Act. 

d L. B., 4 Calc.. 667 
6e< CaiuurAii FsocBstintos. 

rLIbB.,19 Mad., 376 


See MADlsTaATE, JcaiBDicnos op— 
WiinDBAVAL OP Cases. 

(I. Ib B., 8 AIL, 740 
I. lb B.. 8 Calc., 851 
I. Zb B. 14 Mad.. 389 
L Ib R., 16 Mad., 94 
1. Ib B., 22 Bom.. 640 
See POSSESSION, Obdbb op CbUinal 
C oCBT AS TO— TBASSPBB OB Wim- 
D&AWAL DP FBOCBEOIBCB. 

CZ. lb B-> S3 Calc., 883 

— %. 629. 

See MiOisTsATp, loaigoiorioE op— 
Fowcas OP Macut&ates. 

[4aw.ir,82i 
See IfAaiBTBAXf, Joaispictto^r op— 
Bpbcui. Acts— CAT na ZaisrABS Act. 
[L D. B., 23 Calc.. 800, 443 
See Faboos . 1. lb B., 20 All, 40 


See Hioa Cocrt, Jcbisdictiok op— 
SOUBAT— CantlSAL. 

CL L. B.. 9 Bom., 833 
See BIOS Cotrex. Jubisdictioh op— 
Uasbas— C aivoTAt. 

[1. lb B., 12 Mad., 39 

See Maqisibatb, JoaiaDicno:: op — 
OsPEBAL JiraiBoicnoK. 

IL lb B., 23 Calc., 44 
4 C, W. N., 604 

See Seccbiit tob Good Bbhatioto. 

[1. lb B.. 16 All.. 9 
LlbB.,18 Ail., 291 

— a. 626A. 

.See Cai^fmAi Fboczzdis&s. 

IL L. B., 19 Mad., 375 


— a. 630(1872, b.S4). 

See CsutmAL PaocaSDisQA 

[22 -W.^ 0X^43 


1 a lb B., 434 
LL.B.,8Dom^ 307 
I Ib B., U 443 
I. L. B.> 23 Bom., 603 


— B.63L 

3ee C&uilPAL PaocBEDiBOs. 

[1. lb X. 8 Bozo., 312 
I. Ib B., 16 Bom- 200 
L L. X, 17 All., 33 


See IcaisDicnoa of CauaxAi, Cocbt— 

ClEZfEBAA •f'CaiSOICTION. 


p: X X, 16 Calc., 667 


- — - — Appliealion for iroefpesemea/ 

of Crate «» order to apply for iranifer of eate— 
Dittretion of ^agxstraie xnyranUng adpoxtrnmeHt 
— Critninal Procedure Code dmendmest Act (III 
of J884J, s. 12 — if, the compUinant, on the 19th 
Xoretnber 1SS7. made an application to the Deputy 
hlagistr&te, under g, 526A of the Criminal Froc^ore 
Code, for the postponement of hit case against O to 
enable him to apply to the High Court under s. S26 
for a trasifer of thecase from the tile of the Deputy j 
Magistrate to that of another officer. On the same 1 
date the Deputy hlagistrate refused the sp^cstma I 
and proceeded with the cate acquitting G< Seld, I 


8.632(1872,8.33). 

.See CammAL PaocBBDn>C3. 

[I. X X, 3 All, 258 
L X X, 16 Bnin., 200 
I. X X, 17 Mad., 402 


See Uicn Coubt, Jubisdictiob of— Bom- 
bat— Cbi»ci ax. 

[L X X, 0 Bom., 283 


See SA^CT10S POB PbOSECDTIO’I— Satcbe. 
foBM, k>o ScTnciaacr op Sabction. 

[LXX, 22Boia.,U2 



( 1091 ) 


DIGEST OF CASES. 


( 1092 . ) 


CMMUiTAIx PHOOEDDRE CODES (ACT 
V OP 1898: ACT X OP 1882: ACT X 
OP 1872: ACTS XXV OP 1861 AND 
VIII OP 1860) — cotiluiuL'tl. 


3. 517 (1872, 3. 418; Aot X of 

1876, a. U6), as. 618, 610, 520 (1872, s. 419), 
88. 621, 623 (1872, ss. 416, 416; 1881.00, 
8. 131), a. 624(1872, a. 417 ; 1881-60, s. 132) 
and 8. 625. 


Soo Cases ukobr Stolen PnoPEnix — 
DiSTOSAE 01', EX THE COOHTS. 


— 3. 617. 

See ArrEAL tk CuniiN.vL Cases — ^Phac- 
TICE ANH TUOCEUUHE. 

tl. L. B., 0 Mad., 448 

See Obscene Publioatiok. 

p. Jj. B,, 3 AIL, 837 


1. ■ ■ " Order at to disposal of 

property as to which no ofj'ence has beeit committed 

• — Properly foand by police in possession of accused 
— 2Iagistratc, Power of. — ^I'Ue ivccuacd was cou- 
victed of criminal breacU of trust iu respect of cer- 
t.aia money belonging to tho complainant, aud, on bis 
conviction, tbo Magistrate made an order, under 
s’. 517 of the Code of Criminal Procedure, directing 
that iin uinount equal to the moneys cmbcz/.lcd should 
ho repaid to tho conipiainaut out of certain sums 
of money found by tbe police on tho peraou of tho 
accused. Held that tho Alagistnito had no power 
to maho tho order under s. 617 of tho Criminal 
Procedure Code, there being nothing to show that 
any offence had been committed with regard to tho 
property, or that it had heen used for the commission 
of any offence, QUEES-EitruEss i>. I'A-rrAn Guand 
[I. D, E., 24 Calc., 499 

Fateh Chand v. Dhsoa Peos-vd 

OL 0. W. N., 436 

2. — ■ Proper order to make in 

VBspeet of property in regard to which no offence 
is proved — Criminal Procedure Code, s. S33 . — 
WTicro, at the trial of a case, the accused is acquitted 
and some projierty, tho subject-matter of tho charge, 
■was found by tho police during investigation to bo 
in tho possession of peraous accused of tho offence, 
aud was brought before tho Court, — ITcld the pro- 
per order to make in this case is an order luider 
B. 617, Criminal Procedure Code, Held also that, 
tho money in this case having come from tho 
session of tbe petitioners and no offence having been 
found at tho trial to have been committed in respect 
of it, it should he returned to tho party or parties 
from whoso possession it came. In the siatteb oh 
THE EETITION OF MaTI GhOSE . 1 G. W. E"., 681 

3, 520 (1872, S. 419)— Gorernmeirf 

currency note. Theft of — Court of appeal.^S. Goi'- 
ernment currency note ■was stolen from A and cashed 
by P in good faith for C, On tho conviction of Q 
for theft, tho Magistrate ordered tho note to be 
given to P. A appealed to tho Sessions Judge, who 
■was of opinion that he was not competent to interfere 
as a Court of appeal under s. 419 of the Crimiiial 
Procedure Code, but submitted tbo ease for the orders 


CBIMINiAD BROCEDUBB CODES (ACT 
V OP 1808; ACT X OP 1882: ACT X 
OP 1872: ACTS XXV OP 1861 AND 
VUi OP I860) — oontinued, 

of the High Court. Held that tho case could ho dis- 
posed of by tho Judge under s. 419 of the Criminal 
Procedure Code, and that tho words "Court of 
appeal ” in that section aro not necessarily limited 
to a Court before which an appeal is pending. Eii- 
BEESa a. JoaoESSUR Moohi 

[I. L. B., 3 Calc., 370 
S, C. In the 5IATTBB OH MlCHELB 

[1 O. D. E., 339 

8. 622 a872, 8. 634). 

See Ahbeae is CnntisAL Cases— C niiriNAii 
PaocBDUBE Code. 

ri. L. E., 26 Calc., 630 
2 C. W. N., 225 

Sec Cabb3 hsdek Possession, Obdeh oh 
Cbininal Codet as to — Dishossession 
DT Cbiminal Fobob. 

B. 623 (1872, SB, 416, 416), 

See Tbeasubb Tkovb. 

[I. L. E., 10 Bom,, 668 

1. ^ Property seised by police 

— Seizure of property on suspicion — Mayistrata, 
Duty of— Procedure.— Py the pmvisions of a. 623 
of the Code of Criminal Procedure, it is not intended 
tliat any final stops' should be taken by tho Magis- 
trate, nor is ho bound to take any final steps to 
ascertain whether the property seized on suspicion 
belongs to tho person in whoso possession it was found 
until after tho expiry of the six months mentioned 
iu tho section ; but when the proclamation has been 
issued, and the six months have expired, then under the 
provisions of s. 821, tbo person in whose possession tbe 
property was found can como forward and show that 
it is his own. QVEEN-BiiEEEBS v. Mahaxabuddin 

[I, L. B., 22 Calc., 761 

2. ; ■ Property seized by the 

police pending an inquiry or trial under a search- 
warrant issued by the Court — Magistrate’s power 
to deal with such property where no offence is com- 
milled — Criminal Procedure Code, s. — S. 523 

of tho Code of Criminal Procedure (AefiNE. f ^'l), 
docs not apply to property which is pro, 8 /b! 

Court in tho course of an inquiry or( , f 

search-warrant issued by itself undcr5?. -c 

Code. To such property 8. 517 alone would 'a,,ply; 
aud if no offenco is found in respect thereof, the 
Court can make no order. The property must be 
given back into the possession from which it came. 
The scope of s. 523 must be confined to property 
seized by tho police of their own motion in the 
exercise of the powers conferred on them by law, for 
instance under s. 61, 54, 164, or 165 of the Code of 
Criminal Procedure. PerHsZA'sa, J. — ^Uuder s. 623 
of the Code of Criminal Procedure, a Magistrate is 
bound to institute an inquiry before making any order 
touching the right, not of property, but of possession • 
to the property, seized by the, police. . In be Ratan- 
lal EASttHiDAS . . I. li, B., 17 Bom., 748 


{ 1933 ) 


DIOfiSI OP CASES. ( 1991 ) 


CBiMurAL proohdurb codes cact 

V OP 1898; ACT X OP 1882: ACT X 
■ OP 18T2; ACTS XXV OP 1891 AlTD 
VIII OP 1889)— conJm«ei. 

• SB. 6S3, 624, 

Ste Fostbiiubb op Pbopzbtp. 

[8 W. E., Or., 13 


See WiTBBSs— C biuivai. Carks— 8im* 
UOKCra WlTMBBSES . 18 W. tL, Cr., 6 


See RiOHT OP Sorr— P bombw at Djb* 
POSAL op OOTABNUBKT. 

[I. !■: B., Id Som.. C68 
See Tbeasbbb Tbotb. 

Cl. Ii. B.. 19 Bom,. 663 

B. B2Q (Act X of 1876, fl. 147; Act 

X of 1872, B. 84 ; Presideacy ^CAglatratd'B 
Act. 1877, B. 181), Bs. 627 Bad 628 a872. 
SB, 47. 48J. 

See Casks vuseb Tbakspbb op CbimihaIi 
Case 

Q. 629, 

See Appeal is CBnasAX Casks— A cta— 
2C8UA Cocrsis Act. 

CI.L.B.,4Calc,.667 

See CsiuiKAL Pbocssbwos. 

CLL.B.,19 Had. 376 


CEiHreTAL PEOCEDUBB CODES (ACT 
v OP 1803: ACT X OP 1883; ACT^ 
OP 1872: ACTS XXV OP 1801 AITD 
VTTT OF l889)-co»(t»«ed 


? 


Soa'wn 8 'jI*eBal, QcEBK-EsiPBBsa »•. Gahibi 

soHKO Ghosal , . I. L. E., 16 Calc,, 46S 

s. 628, 


See Maqistbatb, Jceisbiciiom op— 
WlXHDBAWAL OP CASES. 

[r.I..R.,3AlL,749 
I. In E, 8 Cale., 851 
L I*. E, 14 Mad, S09 
I. L. E. 16 Had, 94 
L In E, 22 Bom-, 549 


11 . L. 


— B. 629. 

See MiaisTBATB, JnsiswcxiOS OP— 
Powsss OP llAGISTBAtEB, 

C 4 0 ,W;n;. 82 I 

See MiaisiBAts, jFBisPicxioy op— 
Sfccul Acts— C inis TBSsrAss Aor. 
[L L. E. 23 Calc., 300. 443 
See Pabso;; , £ L. E, 20 All, 40 


See Bios CoxrnT, Iobisbictioh op— 
BousAT— C bdiinal. 

CL £. B.. 8 Bool. 333 

See Bron Cocbt, JcatswctiOK op— 
Maobas— C antiyAi. 

Cl. L. E, 12 Had. 38 
See Maoistbatb, Jcbudictiob op— 
GSKEBAL JtIKI8DICTI0:r. 

[I I* E, 23 Calc., 44 
4 C. W. 904 

See SBCtTBliT POB Good Bebaviocb. 

CX L. E.. 19 AIL. 9 
I. In E, 19 AIL. 291 


See CBIUnrAL PSOCBEDtPOS. 

CL In E, 19 Had, 376 


a. B30 (1872, g. 04). 

See Cbuiuiai PaocmiEOS. 

[23W.E, Cr.,43 
23 W. E, Or„ 33 
1 a In E, 434 
L Ij. E, 8 Boul, 307 
L L. E, U Had,, 443 
£ E. E, 13 Bom,. 602 

B. 631. 

Set CauasiL Fsocssonras, 

[L In E, 8 Bom., 312 
L In Et, 16 B 021 L. 200 
L I,. E, 17 All., 39 
See J CBMOZCITOS OF CEttruftr. C^cs^— 
Qekbba^Jtoisdiotiop. 

rLEE, 18 C 3 ala ,097 


8.532(1872,8.33). 

See CsniiSAL PAocEEDiKai. 

[I. In E, 3 AIL, 258. 
L It. E, 16 Bool, 200 
LEE, 17 Had, 403 

See Emh (Joobt, Jpbisdictio-t op— Bojc* 
BAX— CsiarsAi, 

CL EE,0 Bom., 283 
See SAscnoB fob PBoaEconos— >' 1 x 00 *, 
Fona, ISO S vteicuscx op Surenoy. 

It L.E, 22 Boa,, 115 



( 1003 ) 


DIGEST OP CASES, 


( lOOfi ) 


CRIMINAI. PHOCBDUHE CODES (ACT 
V OE 1808: ACT X OE 1882: ACT X 
OE 1872: ACTS XXV OE 1301 AND 
Vm OE lS00>-cu«(u.iKi/. 

u. ca3. 

Sec COXl-UddlOK— COKl’r.HSIOXa to jrAHIS- 
TisAii: . . I. D, E., 0 Mad., 224 

[I. D. E., 14 Ciilc., 630 
X. Ii. n., 15 Calc., 005 
I. L. E., 17 Calc., 802 
1. E. E., 13 Calc., 549 
I. E. E., 21 Eoin., 405 
I. E. E, 23 Bom., 221 

2 C. \V, N., 702 

3 C. W. N., 387 


See CsnfiXAt P^.oc^i:I)I^■G3, 

[I.E. E., 23 Mad., 16 


3. 537 {1872, BB. 283, 300; 1601- 

60, 33. 420, 430), 

See Aiiacm.-DJh'G Om:.N'i)ER. 

[I. L. E., 10 Mad., 3 

See Api’n.u. IN CiaitiN.Ui Cases— P i! .\c- 
TJCi: .urn PiioomcRL-, 

[1. L. E., 31 Calc., 055 

See CoMri.,u:.-r — DtsiitsaAT, op Coii- 

PL-UNX— El’PECr Ol' UlSinsSAB. 

[I. E. E., 23 Calc., 083 

See CoAiPtAfNT— I.vsrm’wo.v op Cojr- 

VL.UNT AND NECESSARY PRELnilSAmES. 

[0 B. L. E., 600 
See CoMrMrNT— P ower to bepee to 
Subordinate llAQtsvn.^TH. 

[3 B. E. E., A, Cr., 07 
5 B. E. E., 100 
7 B. L. E., 613 
0 B, L. E,, 140, 147 noto 

See Cases undee Cnuii>'AD Peocebd- 

INOS. 


See CntAUNAD Trespass. 

[L E. E,, 23 Calc., 001 

See Joisdeeoe Chaeohs. 

[E L. E,, 12 Mad., 273 
E L. E., 14 AU., 603 
E L. E., 14 Calc., 395 
I. L. E., 20 Calc,, 413 
4 C. W. N., 056 


See Judgment — CH iMiNAii Cases. 

ri. L. E„ 20 Calc,, 353 
I. L. E., 21 Calc., 121 
L L. E., 23 Calc,, 502 


See Maoisteate, Jceisdiotionop— Gene- 
ral Jurisdiction. 

[I. L. E„ 23 Calc,, 328 


See Magistrate, Jurisdiction op— Spe- 
cial Acts— Cattle Trespass Act, 

[E L. E., 23 Calc,, 442 


Sire Possession, Order op Criminal 
Court as to — Likelihood op Breach 
OP the Peace E L. E., 20 Calc., 620 


CEDMINAE PEO(B3DDBE CODES (ACT 
V Off 1808 : ACT X Off 1882 : ACT X 
Off 1872; ACTS XXV Off 1861 AND 
vm Off 1869)-eo«<, 

See Po.SrfE3.sroN, Ordrb op Cruiinai; 
Court as to— P-mities to Proceedings. 

[I. L. E., 21 Calc,, 404 

See BnrisiON— CuniiN.ui Cases— Judg- 
.MIESX, DEFECTI'S in. 

El. L. E., 1 AIL, 080 
I. E, B,, 13 Calc,, 272 

S'ee .S’ANCTfO.Y roR PKOSnotrTioN — Exvmz 
OP Sanction L E, E., 22 Calc., 176 

See Sentence— Power op High Court 
.AS TO Sente.ncks— IIeversal. 

[B. E, E., Sup. VoL, 459 
5 B. L. E., 39 


See Sessions Judge, Jurisdiction op. 

[10 "W. E„ Cr., 43 

See WiT.NEs.s— C riminal Cases— Sum- 
moning Witnesses. 

p. L. E., 25 Calc., 883 
2 C. W. N., 465 

" Court of competent jurit- 

diction, — Mcaiuiif: o£ llie ciprcasioa "a Court of 
cainptU'iit jiirisilidioii ” it; s. 537 of the Ciimixml 
Priicaluro Cotlo coasiiiiDrC’d. Queen-Empeess v. 
KRi 3 UNARn.vT . , E E. E., 10 Bom-, 319 

— D. 540 (1873, s. 193). 

Sec MAQI3TR.VTE, JURISDICTION OP— GENE- 
RAL Jurisdiction. 

[LL.E.,24Calc.,167 
4 O. W. N., 604 

See Penal Code, s. 182. 

[I.E.E.,12Mad-,451 

See Witness— Criminal Cases — Exam- 
ination op Witnesses— Cross-Exam- 
IN.'.TION . L E. E., 14 Calc., 246 
[L li. E., 24 Calc,, 288 

Sea lUiTNEss— C riminal Cases — Exam- 
ination OP Witnesses— Generally. 

[1. L, E,, 24 Calc., 167 

See Witness— Criminal Cases— Sum- 
moning Witnesses 21 W. E., Cr„ 61 
[E E. E., 8 AIL, 668 

— Order of examination of toiU 

nesses. — It is not intended by s. 6rl0 of tbe Code 
of Criininal Procedure, 1882, that a Judge shall 
reverse the order of a Scssious trial and call the wit- 
nesses suDiTnoiicd for the defence before the case for 
the prosecution is closed, Queen-Empress v. Har- 
,GOBiND Singh . .EL. E., 14 All., 242 

83.545, 646 a873, a. 308; 1861-69, . 

s. 44). 

See Cases under Compensation— Crimi- 
nal Cases— For Loss or Injury 
CAUSED BY OPPENCB. 



( 1997 ) 


WOEST OP CASES. 


( 1033 ) 


CREBnWAIi PEOCEDDRE CODES (ACT 
V OP 1898 : ACT 2C OP 1882 : ACT X 
OP 1873 : ACTS XXV OP 1861 AND 
VIII OP. 1869)— PoniiBuerf. 


Sec Fikb . 3 C. li. B., 404, 406 note 
[X. D. B , 12 AlCad., 352 
I. IaB., laAU.. 112 


Ly, and q£ tbQ dcpaeition tAkca before, the Magie.. 
trate. Ih xn£ ua.TiCB o? xns Eufskss tu Dmo- 
KITH R07 

[I. D. B., 8 Calc , lee : 10 C. L. B., 190 


CBIMINAL PBOCEDUI5E CODES (ACT 
V OP 1808; ACT X OP 1832: ACT X 
OP 1872: ACTS XXV OP 1801 AND 
VIII OP I860) — coBc/wderf. 

s. 650 (Act X of 1862. b. 655). 

See Ccscu o^ 3 Iaoi^tbates. 

[1. L. E., 10 Calc., 194 

S<a CASSS TtITt)EB MA0I3IEATZ, JCKIS* 
mcTios OP -Qesebal Joeisdictios. 

s. 657. 

See PnnanjEscT MAantBATE. 

p. L. B., 23 Bom , 490 

s. 558 (1872. s. 639; 1881*69, 

8. 444). 

See Asms Act, 1373, s 19. 

[I, L. B., a Calc., 473 
See Devoal Act VI o? 16C5. 

[3 B. L. B., A. Cr., S9 
See Geitcbae CLAraea Cobsousatiox 
Act, 1603, 8.0 L li. B., 6 MaA. 336 
B. 560. 

See Cases mmso Coupsksatio't— Cbiui- 
Vix, Cases— T o Accessd ob UisuibSAE 
OP CouriiisT. 


CRIMINAL PEOCEEDZNQS. 

Effect of Btrikisg off- 
ers FossEssiox. Obosb op CaiuiKAt 
COPBI AS lO-bXBlEtsa OP? Pno* 
CBEDiKOB . X li. B., 20 Calc., SOT 


Abbabau c. Madtabo 


L L. E., 18 Cola., 487 


IsPtiluiiAs of— 


See Cases osssb Covrum— Issti* 
TcnoK OP COAtrUIMT ABO XeCSSSABT 
PxEtnilSABIES 

See Cases rBoss Fuss CnABOE. 

— Revival of— 


See COSTPLAIST— ReTTTAI. op COOTLAIKt. 
Set CoiuciAE Fbocesubs Cods, 1393, 
S3. 430, 433 (1373. B S9G) 

EL L. B., 4 Calc., 16, 647 
I. L. IL, 2 AIL, 670 


See Retisio;?— Cbiuikal Cases— D is* 
cbaboe op Accused 
5e« Revuiok— C xtuiNAD Cases— Re- 
TITAD OP CoUPLAtNT AKD UE-TEIAI 


Withdrawal of— 

See MAonTBATErJciiuDicnosop— iVrta- 
sbawal op Cases 

See PossEssios, Oedeb op Cbiuixal 
CODBI AS TO— TbASSFEB OB tVlTil- 
DBAWAI OP pBOCEEDtSOS. 

[L L. IL, 22 Calc., 893 

1 , Dispute as to right to give 

eiri in marriage. — The jiractice of jn«tituiio< 
eriioioAl procifdiuj;* with a vitvr U> ditmuiwiig vln* 
pate* Ansiag iu Cfti.il BS to the nght to gi>e a gu-J 



\ 1933 ) 


DIGEST OF CASES, 


( 2000 ) 


CRTMINAX. PROOEI3DrNaS-cc-/><.‘!«i«£/, 
ill iiiarriiigo coiuUimuil, la crHB ifATiiiu op Em* 
VWESd V, Auuoor, Kuiiuiuai 

fX L. R, 4 Culc,, 10: 3 C. L, R, 81 

3. Irrogulurity — li^uiver or c&iweui 

hy pritoiifr — Recording statements of tcitnesses. 
—The jailir of a lUitrici jail liciu;: acciiHod by oats 
of the jail olorka of ftiUifying Ida uccuunta nud 
dofrantliiii,' the Ciovfrnincist, Ihoinallw I’limiirod 
iuto t>y tho District MagifitratOi nud thu jailt^r iviw, 
by tho Mngi»tnitt;'s order, jilacid on trul boforo a 
Donch of Magistrates, coiiaistiiii' of the District 
Jlagistnite hiinsdf, I,, tliu Ofiiciating Suptriutendent 
of tho jail, and three tdher llonomry Magistrotca. 
This inii'iiicr and Ids pleaders wero idlrgtd to hava 
iitatcd before tho connucncemcnt of tho trial on 
being quistioncd that they liad no objcctinn to the 
ctuipcsitioii of tlio lliiich, but after the charges bad 
been framed, the pris.'.ner’s counsel objected to tho 
Bench a# fonneeb The District Magistrate directed 
the Govenuiunt pleader to prosecute, and both the 
District ifagistnito >ind L gave evidence for tlie 
prosecution. After the cewe for the jimsecution was 
closi-el, two formal charges were drawni up, namely, 
tliat tho prisoner had debited Government with tho 
price of more oil-scisl than ho actually purchased, 
and that ho had nceived paymait for certain oil at a 
higher rate than ho crciUted to Government, Tlio 
moneys, tho re-ceipt of which wore tho subject of the 
first cluirge, wore obtained by the prisoner on the 
Ktrength of certain vouchers which he hod induced L 
to sign as correct, and L laid saiictiaucd the sale 
»t ilio rates credited to Oovcrniucnt. Upon the 
jirisoncr’s giving the names of tho witucsites, he 
intended to call in Ids defence, L was deputed by his 
brother Magbtrates to examine some of them who 
were connected with the jail, in order " to guard - 
ugahist deviation,” and the dejiositious so taken were 

fvlnrs.e/f /\r« tt Yxl *ter<1 liV stlfKiVT* 


CKmUTAX ’PB.OCEBDmQB-continuO. 
such a complaint should be referred to another 
Mogistrate. 1« aa the petitio.v op Babafx 

[LIj.B.,9 Bom., 172 

5. Summary jurisdic' 

tion Kronyty eserciscd—TTnlawful assembly armed 
with deadly tccayons — SpliUiny offence — Jliyht of 
appeal, Jleprivalion of. — 2fo Magutrato is entitled 
to split iiji an effenee into its component parts for tho 
purpose of giving himself sunnnary jurisdiction. If 
a charge of an offence net triable summarily is laid 
and swoni to, the hfagistrate must proceed with tho 
case accordingly, unless lie is at the outset in a posi> 
tion to show frail tho deprsition of tho comploinaut 
that tho civeninstancca of aggravation are really 
mere ciiiggemtion and not to bo believed. There- 
fore, a hlagistmte, when ho' has before him a person 
charged with having been armed with a deadly weapon 
while a member of an unlawful assembly, is not at 
liberty to disregard that part of tho cliarge which 
cliarges tho prisoner with Jiaving been armed with a 
deadly weapon, and so to give himself jurisdiction to 
try tho case summarily, and them by inflicting a 
sentence of imprisonment not exceeding three months 
to deprive tho prisoner of his right of appeal. 
Eupkess r. vUiDOOL Karui. Empress e. Goram: 
Mauoiier 1. 33. R, 4 Gala, 18 : 3 C. li. R, 44 

0, JSxereise of sum’ 

mary jurisdiction after inquiry into charge which 
cannot be tried summarily — Criminal Urocedure 
Code {Act V of 1893J, s. 260 — Summary prO’ 
cedure under Penal Code, s. 323, after enquiring into 
charges under ss. 1-17 and 32d. — A first class Magis- 
tralc took a case on his flle and commenced a regular 
ewiuiry therein under ss. 1-17 and 324 of tho Indian 
■ ■■■' Code ; but after luaring evidence and being of 
only •• under s. 323 of tho 

, 1 Code %iiade out, ho_proccedcd 



( 2C01 y 


DIGEST as CASES. 


( 2002 ) 


CRIMINAL FnOCEEBmQa-fonlinMtJ. 


lUB J 

isstafice. had tried and coaricted the secuaeA to be 
Crfinm Pmamitor to conduct an enquiry auhsequently 


Alagistrate who con\lcted the acenaea. ne imu,.... 
examina the Magiitrate upon oath or enlcmn offinna* 
tion. in the aane manorr ae an ordinary witnecs. 
r. KasmjraTS Ditrxas . 8 Bom^ Cv., 126 


a proper couit to u«jm r-^ 

Goiue to in the cate. IK taz (Utteb or tub pz» 
tmos Of Hsi Lau Box . 22 W. B., Cr., 76 

9. . Trial hy Afoyie* 

irate iniMuteel iy hm a$ ColUctir^^thA DleWct 
Magittnte iboulu not himaelf try a case in winch he 
iaatUuted the proteculfon u CoUcctor. Queeh v. 
Nadi Cbabs Fodoab , . 24 W. B., Cr.> 1 

T'*. 1 Inlerett ef Ma- 


CaiMINAL PSOOBEDINaS-roa^niue* 

to fall within g, 439 of that Code. BhcQwajt e. 

Doxal Gopb . , . 10 W. B., Cr., 7 


ing iheia. It >g ejgentu], toc^ In a rate of primary* 
that he ahould know at what period he ceaicd to be & 
witseti and bit position was changed to that of the 
accused. QcEXir e. Eauceubv Liboobzb 

{Q W. a, Cr., M 

13. - - Omiiiionto coni' 


PAiTx o. Kixisas Dnp 


3 W. E, Cc., ci j 
• Coaiempt tif 


order for tomg ihyit—Etld that tueb action, laougu 
It might ia megultr, wat not iUcgal. and a* the 
aecuted had not been in any way prejudice^ wet 
covered by i. $37 of the Criminal Procedure Code. 
QnstM Eurnsss n. Pauusab Basosh 

[LL.B.,UAU»8ei 

I ••• t 


i/. JC., ^ s;. > 

CsAKC Pin 0- TAeack CarsoEB Girpra 

. ” [L L. B., 10 Calc., 1030 

IL 

cedvre Code, . ' ■ . * 

trate did not . • > 

,a 250 of the 
the aecnged ■ 

chargee made agiuus« — ... * 


iLa 


10 .- 


• Irreyvlarily 


Mtltiiy Irtgl teiiieiiljamdiciU’n—Crsmiaat Tro- 
ttd%rt Cr f, t. 531— Seirion* JvJye, Jurit- 

diction < ’ 

otdeide, 

a Setttot * 

to the Sc • 

at Bijaor < ■ • 

heard by tne saia rfuui,s ». . 
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CSBUNAIi PKOCEIIDINGS-eon/.-«Hf<7. 

pUee lie was empoirered to eiercise civil, but not 
criminal jurisdiction. Seld that the trial of such 
appeal at Moradabad rras an irregularity, but no 
failure of justice being shown to have been occa- 
sioned thereby, it w.as covered by s. 531 of tbe Code 
of Criminal Procedure, and did not render the trial of 
the appeal a nullity. QuEEse-EiiraEas r. Pazd 
A znr , . . Ell. It, 17 AIL, 36 

17. Proce- 

dure Code, 1S72, ss. 491, 530 — Dispute Uielp 
to cause ireaeh of the peace — Decision on title hy 
Ciril Court — Police report. Incorporation of, by 
re/erence.— 0nthe20th of IfarchlSvO, .1 applied to 
have certain lauds, which he had lately purchased, 
registered in his name. The order of the Deputy 
Collector, declaring that A. had proved possession and 
was entitled to reristration, was net passed until the 
24th December 1879. Prior to A’s purchase, S and C 
had, on the 6th March 1S79, obtained registration of 
Ibe same property. Tbe proceedings were sent to the 
Commissioner, who, on the 29th September ISSO, 
decided A to bo entitled to the land ; and in October 
the registration in thenamesof j3 and Cwas cancelled, 
and M’s name was finally re^stered. In July ISSO, 
proceedings under s. 530 of the Criminal Prccedore 
Code were commenced upon the iietitioa of certain 
raiyats, who alleged that other raiyats, at the instiga- 
tion of A, were going to do acts which wonld lead to 
a breach of the peace. The Deputy Magistrate, the 
same person who, as Deputy Ccdlector, had decided the 
land-registration case in favour of A, proceeded under 
s. 530 lo consider the question as to who was in 
possession, and found B and 0 were in possession. 
Sield that the Deputy Magistrate could not, in these 
proceedings, set aside the order which he had made in 
the r^istration case, as that order could only be set 
aside in a regular suit. Tbe proceedings recorded by 
tbe Deputy Magistrate did not set forth in express 
language that he was satisfied that a ^pute likely 
to create a breach of the peace existed in respect of 
the land in question between A on the cne side and 
D and C on the other, nor (Ud it set forth the grounds 
upon which he was so satisfied that such dispute 
existed- Seld that the proceeding was therefore 
defective. In the procce^gs the Magistrate referred 
to a police report, which, however, did not shmv that 
a breach of the peace was imminent. PCetd that, 
although this report might be taken to be incorporated 
by reference, yet that it was not sufficient to justify 
the order. Per Pikxb, J. — Unless the parties are 
able to show that there is such a dispute as is likely to 
induce a breach of tbe peace, tbe Magistrate should 
hold his hand and not proceed further. IVhcatho 
rights of the parties have been determined by a 
competent Court, the dispute is at an end, and it is the 
duty of the Magistracy to maintain tie rights of 
the successful party, and the proper course for the 
Magistrate to pursue, if the defeated party does any 
act that may probably occasion a breach of the peace, 
is to take action under s. 491 of the Criminal Pro- 
cedure Code, and require from such person security to 
keep the peace. Is kb Gohdtd Chusdek Moitba 

CL L. K., 6 Calc., 835 : 8 C. E. B., 217 

18. Chary es ditiinct 

and separate, simultaneously tried by Jury — Consent 


CnTMmAJi 'PB.QCBBDmGS-continued. 
hypleadersto irregular procedure.— two 
opposing parties in a riot were, under two distmet 
committals,_ sent up for trial before the Sessions 
Judge and jury. After the close of the case for the 
prosecution in one of these cases, the Sessions Judge, 
with the consent of the pleaders representing tiie 
accused, postpoaed the taldug of the evidence for the 
defence, and proceeded to examine the witnesses for 
the prosecution in the counter-case before the same 
jimy. The Court then took the evidence of the 
witnesses for the defence in the first, and in the 
counter-case, in the order named, and after heating 
the address of the various pleaders for the defence and 
the reply of the Government pleader, proceeded to 
sum up the facts in both cases to the jury, who 
returned a verdict in respect of all the accused. Held 
that the procedure resorted to by tbe Judge was 
a practical violation of tbe salutary rule which ueecs- 
ritated the keeping of trials in such cases distinctly 
separate, and that its adoption having materially pre- 
judiced the interests of the accused, the conrictiyns 
should he set aside. . Queen v. Dazii, B. L. B., Sup. 
Pol., 750, distinguised. Sel d, farther, that the defect 
in the procedum could not be cured by the consent of 
the pleaders for the defence to the arrangement sugges- 
ted by the Court. Hossect Bcksh r. Esepkess 

p. E. E., 6 Gale., 98 ; 6 C. E. E., 621 

19. Poicer of Sigh 

Court — Joint charge — Parties in 'rial on opposite 
sides. — ^A Magistrate should not send up joint charges 
to the Sessions Court against persons ffho toko part 
in a riot on opposite sides, astiiey have not a common 
object. But where a person had been so jointly 
ch^ed and rightly convicted by the Sessions Court, 
T^Seld (MAcBHEBSoii, J., dissenting) that, as the 
prisoner had not been prejudiced by the mirtako of 
the Magistrate,- there was no sufficient ground for 
setting aside his coavictioa or ordering a new trial. 
Qukks c. Bazit , . 

[B. E. B., Sup. Vol., 750 : 8 W, E., Cr., 47 

20. — ; Joint trial of 

persons charged with distinct offences. — ^Trial of 
fourteen persons together charged trith distinct 
offences (committing public nuisances) under ss. 290, 
291 of tbe Penal Code, — Held aa irregularity 
calculated to prejudice the accused. Convictions 
quashed. Pttmsaitsi Beddi c. Qukes 

DL E, E., 5 Mad., 20 

2L ; Irregularity 

in criminal trial — Improper Joinder of charges — 
Criminal Procedure Code, ISS2, ss. 233 and 
537. — Semble {per PEXUEBAir, C.J.) — That if a man 
were tried for four specific offeacca of the same kind 
at one trial, such a procedure would not be merely an 
irregularity which could be cured by s. 537 of the 
Code, but a defect hi the trial which would render 
the whole trial inoperative, unless possibly it could 
bo cured by some subsequent proceeding by striking 
oat some portion of the charge. Lv the iLiTTEa ov 
LECEiusAEAEf . . E E. E,, 14 Calc., 138 

22. ; — ; Offences of same 

kind not icifhin gear — Failure of Justice — Appli- 
cation of s. 537 the Code of Criminal Procedure 
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CBmnJAli PBOCEEDINaS-coaffSKi. 

‘—Poictf of Full Sench to send case haet io nfir- 
ting Bench for final disposal — Buies oftkeUsgh 
Court, Calcutta, Appellate Side, Ci, Pi Buie B 
—Code of Criminal Frocedure (Act T of 1898), 
'ss.Z53,234t and, 537 • — JTeld tb2,t h, S37 of the Code of 
Criminal Procedure can he applied to any case ia 
which the trial has been held on charges jtuned 
together contrary to e. 234 of that Code. In tie 
matter of Luckminaratn, I. L. li Cale^ 128, 
Queen-Bmpress v. Chandx Singi, I, L. B., 14 Cale., 
395, and Baj Chuudtr Mosumdar T. Oow* 
Chunder Zloivmdar, I. L, B, 22 Cale^ 176, 
oTcmiled. Ik isb tfiixsB oi Adsbb Ttiviuy 

[I. L. B,, 27 Calc., 839 
4 C. W. IT., 656 


has In fact occasioned a failure of justice. Kixi 
Pbosaq Masisal e. QxjsEK'E^kiraEss 

Ct lu a, 28 Calc..7 

KABVSACAI. «. ItAU CniBAH Pai, 

(J. 1. B., 28 Calc., 10 
24. ' » ■- - ' ’■ Jrrt.cafartVy •i» 


CEmmAIi BROCEEDENQB— cen<;nHSrf. 


Befd, applying by analogy the principles relating to 
the trial of mc&ibcrs of opposing factione engaged 
in a nut, that the Magutrate acted irregularly in 
toLl^ steps against both parties iointly, and in 
holding the inquiry in & single prMecdmg. Sneh 
procedure is not ipso facto null and read, but only 
wbrre the accused Lars been prejudiced by it. 
Empress v. iceAan, TT. E., All , 1S31, p. 93, and 
Satset» BuisK v. Empress, tE L. 6 CaU , 
96, referred to. Quees-^ububs «. AsDOon Eauib 
CL lu B., 9 All, 453 

26. ■ . . - Criminal Tro- 

esdure Code, ss. 635 and 537— Joint inal for 


the piM^ure of the hiUg)»tra't& Meld, on rnlsun, 
that the convicUosi mght stand. QcEBK'EVTStil 
V. Kimx , . L L.B., 11 Uad., 441 

27. 

eedure Cods • • ■ • 

SepansU e • • * • s 

persona wen • 

offence of novu.^ ...u ...» , > — «— •! 

those persons and one Fmeie charged with hafieg 
comnutlcd the offence of criminal trespass on the 0th 


p- 1*- S.. 14 Calc., 358 

25. ■ — • ~ — — ■■■ ' Crimtnol Pro* 

ced«r« Code, ss. 107, 112, 117, 119, 239. 5S7—Jotnt 
tnquirg—Opposing /actions dealt wtth ,h one 
yro«fd»ny.^Upon general prmciplts, every person 
IS entitled, in the absence of esceptional antbonty 


cedure Code. Is THE hattkb or the pethios 
OF Cnisst SiSQjL Queek-Empeess r. CnAsnt 
SiNCii • . . L Lk B4 14 Calc, 395 


Sts BZSOKC BaKWAK C. ErtPEESS 

[I C. •W. N.. 36 

28. Code of Cnmc- 


proccechng tahen by the Magistrate under sa, 107, 
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CBIMINAL PEOOEBDIISrGS — continued, 

bo applicable in a case where the minor concerned ia 
a member of the dnneiug girl caste, Fer Mceth- 
BAMI Aytaii, J. — It would bo no offeuco if the 
intention was that tho girl should bo brought up as 
a daughter, and that, when she attains her age, sho 
should be allowed to select either to marry or follow 
the profession of her prostitute mother. Queen- 
Eitebess r. Eaitansa jI. Ii. H., 12 Mad., 273 

29. — 1 — I rr eg ularity 

prejudicing the accused — Moling, Counter charges 
of— Cross-cases tried togeihei — JEvidence in one 
case considered in the other — Criminal Frocedure 
Code (Act X of 18S2j,ss. 233, 233, 537— Illegality 
— Fight heticeen two parties not “ transaction ” — 
" J oinder of charges.” — Where two cross-cases of riot- 
ing and grievous hurt were committed separately for 
trial before a Sessions Judge, who, having heard tho 
evidence in tho first case,- heard tho evidence in 
the second case, examined some of the accused 
in tho ono case as witnesses for tho prosecu- 
tion in the other and vice versd, and subsequently 
heard tho arguments in both tho cases together, 
and the opinions of tho assessors (who were the same 
in both tho cases) were taken at ono time,- and both 
the cases were dealt with in one judgment, — Meld 
that this mode of trial, although irregular, did not 
prejudice tho accused in their defence, and that, 
under such ch'oumstauccs, a re-trial was not made 
necessary by reason of such irregularity. Queen v. 
Fazu, F. L. Jf., Sup. Vol., 750 ; 8 W. F., Cr., 47, 
and Queen v. Surroop Chunder Faul, 12 W. F., Cr., 
75, approved. Nor did tho examination of tho ac- 
cused, who were on their trial in ono case os wtnesscs 
for the prosecution in the other, affect the validity of 
their conviction. Observations in Fachu Mullah v. 
Sia Fam Singlt, I. L. JR., 14 Calc,, 358, dissented 
from. Sussein Faksh v. Fmpress, I. F. M., 6 
Calc., 96, considered and distinguished. Semble — 

A fight between two parties cannot be treated as a 

‘ transaction ’ within the moaning of a. 239 of the 
Code of Criminal Procedure, On the law as con- 
tained in that section, the two parties cannot regu- 
larly be charged in the same trial. Qtobn-Eiiphess 
V. Chandba Bhbiya . I, L. R,, 20 Calc,, 537 

30. — — Aggregate sen- 

tence instead of separate sentences — Material error 
or defect, — Two prisoners, having been convicted by 
an Assistant Judge of forgery and other offences, were 
sentenced each to an aggregate amount of punishment 
which the Court was competent to inflict, hut with- 
out specifying the several penalties awarded for each 
offence. On reference by the Sessions Judge under 
s. 434 of tho Criminal Procedure Code, — Field that 
it was an irregularity on the part of the Assistant 
Sessions Judge not to pass a separate sentence under 
each independent head of the charge, but that it was 
not an error or defect in consequence of which the 
High Court could reverse or alter the sentence on 
revision. Ke&. ti. Vikatak Tbijibak 

[2 Bom., 414 : 2nd Ed., 391 

31. — Case not finallg 

disposed of- — Criminal Frocedure Code, 1882, s, 537. 

' — S. 537 does not apply to a pending case, but only to 


( ma ) 

CEIMIITAL PROOEEDnsraS-WHfmucA . 
a case which has been finally diajwsed of. Nilbatan 
Sen ii, JoGEsu Chandba Bditaohaboee 

[I. L. B., 23 Calc., 883 ; 1 O. 'W. IT., 58 

— — Criminal Fro- 

cedure Code, 1872, s. 537 ( 1872, s. 283 ; 1861-69, 
ss. 426, 439) — Irregularitg prejudicing prisoner ia 
his defence.— An. omission by a JJagistrate to hold a 
preliminary inquiry on a charge under s, 307 of the 
Penal Code of attempting to murder was, on appeal 
by tho prisoner to the High Coui-t, held- to bo an 
irregularity which prejudiced tho prisoner in her de- 
fence and the proceedings, were ordered to be quashed, 
and a now trial held. Qdeen v. Itwaeya 

[14 B, L. E., 54 : 22 W. E., Cr., 14 

I 83. — I Irregular appoint- 

ment o/y arors.-^Whero the Magistrate had appointed 
as jurors persons who had been appointed by the oppo- 
site party, it was held to be an error affecting the 
merits of tho case. Shattancndo Ghosae n. Cam- 
TEEDOTO Peessing Co. , 21 "W. E., Cr., 43 

34, : Irregular selec- 

tion of jurors — Criminal Frocedure Code, 1872, 
S.24Q — Fer Piedd, J, — ^.Irregularities under s. 240 of 
tho Criminal Procedure Code in the selection of the 
jurors, and in the admission of the deposition . of a 
medical witness, treated, it not being shown that the 
prisoners had been thereby prejudiced, as being objac- 
tiouB which ought not to be entertained for the pur- 
pose of interfering with tho_ verdict, regard being had 
to tho provisions of s. 283 of the Criminal Procedure 
Code and s. 167 of the Evidence Act. In the matteb - 
OP the petition op Jhubboo Mahton. Esipeess v. 
Jhuhboo Mahton 

[1. L. E., 8 Calc., 739 : 12 C. D. E., 233 

36. — — Criminal Froce- 

dure Code, 1872, s. 283 — Penal Code, s. 181 — Irre- 
gular trial— Legal Practitioners Act (XVIII of 
1879). — Where Oiree persons were tried together and 
convicted, under s. 181 of the Penal Code, of having 
made false statements on solemn affirmation, about 
the same matter, in the course of an inquiry into tho 
conduct of a pleader under the provisions of the Legal 
Practitioners Act, — Meld that the trial of the three pri- 
soners together was a gave error of procedure vitiating 
the trial. Koxhe Shbha Chetti v. Qheen 

[I. L. B., 0 Mad., 262 

36. Criminal Proce' 

dure Code, 1872, s, 283, and s. 144 — Omission to 
reduce complaint to writing. — Acting in violation of 
8. 144 of the Criminal Procedure Code, 1872, in not 
reducing the complaint to writing is not an irregular- 
ity for which an Appellate Court has power to 
reverse the judgment or sentence under s. 283.. Ano- 
NxsioHs .... 7 Mad., Ap,,.25 

37, Criminal Froce- 

dure Code, 1872, s. 283 — Irregularitg in trial 
before Magistrate. — ^Where a person summoned to 
answer a'^charge of criminal trespass appeared and 
filed a written statement, and the Magistrate pro- 
ceeded accordingly without recording a proceeding 
under a. 530 of the Criminal Procedure Code, it was 
held that the irregularity was covered by s. 283 of 
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CBIUINAL FHOCESDIKaS— conltKiwi. 


- Criminal Proc«* 


CnmiNAL PSOC£EDINaS-co)i/inH«r, 


proceedings. Is ibb maiikb op the tbtitiob op 
Hub Febshiq , . 34 W. B., Cr., 60 

89. ■■ — Crimtsal Proee' 


Vneeiaro. Qobs'e'Eusssss p. Bau Lall 

{IL.R. 16 All, 199 


40. 


Irrfgulartitet •» 



^ Eiua alia* Biiati Ehak 
- [L Ii. n., 23 Calc., 252 

45 . ' Irrtgtdarxij/ in 


give eridcnce at the trial. After fire \vitncKei 
bad beca ezaniaed, the Judge asked the jury whether 
tbey mshed to hear any more eridcace, and, on 
their stating that they did not bcliere the evidence 
and wished to stop the case, the Judge recorded a 
rodict of acqQittal. Se/d that the procedare 
a^plcd Was wrong, and that no final opinion u 
to the falsehood or insufRclency of the piosecntii:? 
nidesc# ought to have hrea amred at usti] the two 
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DIGEST OE . CASES. 


GHr&mrAI. PEOOEEDlNGS-ccsfiawtf, 

^taKses liad been emmined Qjskss- 
iiiEeszsa r. BjoiAucGAii X X. E., 20 lidad., 445 

_ T? Irrea’jlariiy in. 

recordmg ^id&xice 13 jarans.-w eass— Criminal 
:Broctdure Code (imj, w. m fdj, 355; and 537- 
£ttd€!Ke recorded dJaihe Jlaaisirafe in 
A 2\atiTe Sub-AEs^stiat^ wbo bad nos 
fcaaa aathorized to take dcffn evidence ia Endisb, 
re^rded the memjanadum of the snbiianca of the 
evndeace taken under s. 355 in that language, JEleld 
that there wsa no proTision in tin Code urohibiting 


Qcr 2 H 5 '-ilH 2 S 2£3 c. 


■ 47 . ^ 

fo hate icitsesiet 


Gosjji GorxDAi- 

p.Ii.E.,l8Arad.,2e9 
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to legal proof of the ogence chkreed, 
then the Conn Im power, without cohEuIt^the 
recorf 3 femng of net guilty. But 
^ because it conadeis X^dehce 
^ the prosecution tuHa&factery,. untrustworthy, or 
i^nclusive, n, acts without jurisdictioa, aud its 
cider disdnnging the accused is fllegah Even if 
nCu megal tor wapt of jurisdiction, such action is 
a EQuons irreghlarity, which may, or perhaps must. 
Pave wnsrf a failure of justice within the meauine 
of a o37 of the Code of Criminal Procedure. In He 

^ J>etitiC3 of, Harafn Dar, I. L, S,, 1 
Ml., 610, referred to. ,QxrsEs-EitPH3s3 c. llmrsA 
EiXL . , XIi.JB.,10AlL,414 


iEight of accased 
re-sammcised and re-heard — 


6L 


Criminal Froce- 


Criminal Froeednre Code C^ci X o/HSS3^, s. 350 
('aj, r. o3T — FiQht fo hare iciinesset summoned and 
rs-heard—Irreiularii^ — Fefasaf to recall ml- 
nessss . — ^An accused person does not less the right of 
having the witnessesre-snmaicnedand re-hearf under 
proviso (a), s. 350 of the Cznminal Prccedure Code, 
because an ini-erlocutcry application for enforcing the 
attendance of certain witnesses has been made and 
granted not at the trial, hat cefcie the trial and with 
a view to the trial. S. 537 of the Criminal Procedure 
Cede cannot care the defect in the prcceediags by 
reason of the Alagistrate’s refusal to rersnmmon and 
re-hear the witnesses in contmventioa of proviso (a), 
5 . 350. GOiHS SiHDi C. QC23S*EUP32S5 

ri.IoE.,25 Gala, 863 
2 C. W. 27., 485 

48. — ■ — Criminal Froce- 

dare Code, 1S72, s. 2S3 — JIaierial error . — ^TiVhexe 
the Cenrt, without having first heard the evidence for 
the prcsecution, examines the witnesses for the 
defence, he commits an irregularity ; hut if the pri- 
soners are not materially prejudiced thereby, the 
conviction will not be set aside, xste asaxteb o? 
Tcsbuxiah . . • . 4 C. Ii. E., 338 

49 , — dequiftal of ac- 

cased ■xithoai com alting assessors — Frror or defect 


dure Code, 1SS2, s. o37 arid s* 310 — Charge of pre- 
cious eonciciion joined icith Heft in jury case . — 
"Where in a trial by jury the Sessions Judge called 
upon the accused to answer at the same time a charge ‘ 
of theit and also a charge of having been previously 
convict ed, the Hi gh Conrt refused to inteiiere, it not 
. appeaimg that a nfilnre of justice had been, caused, 
by the irregularity. Bhpes Bsuabt SaiHi. c. Eif- 
22253 . . . , a3C.X.E.,U0 


52. 


Criminal Froce-' 
Omission to read 


dure Code, 1882, s. 337 — umtssion to react oter 
charge. — ^An omission to read and explain the charge 
to tim prisoner held net, under the circumstances, to 
prejudice the prisoner, and there&re to bo imniate-''. 
rial QP2Zi'-EiiP2S33 r. A 2 pa SennAsu IIeadbe - 
[Xli.E.,8BorQ.,200 

- Criminal Froce- 
193 — Irregularity 




a Court ox Sessioa acquitted an accused 
person, after his defence had been heard, that such 
omission, although a serious irregularity, was not 
such an error ex defect in the p^eedings as 
with reference to the provi^ns of ss. 2^ Md 300 
of Act- X of 1S72, a "round for rensicnai nii.er- 
-triTTw^- OS xwB ssxxnos os 
. . XIx.B-,1A1L,610 


THS 


ferencc- !:;» 

Xakat^ Das 

gQ Criminal Froce- 

dure Code, ss.2S9, 337-f So ecidence^’— Acquittal 


of accused without taking opinions of asse^ors— 
The words "there is no evidence-' in 3 . _a 9 
Code of Criminal Prccedure, 1SS2, cannot be es^ded 
to mean no satisfactory, irastaorthy, or conclunce 
ecideace; but the third paragraph or Jie 
means that if at a certain stage or a sessions mal ibc 
Court is satisfied- that there is not on_the recerf 
any evidence which, even if it were p£riecs.)y 'H'-j 


o3. 

dure Code, 1^2, s. 337 and s. 
in criminal case — Frosecaiion of xitness for dis- 
olediencB to summons mithout sanction. — lYhere a 
witniss was prosecuted for disobedience to a summons 
without sanciicn previously obtained undex 3 . 195 of 
the Criminal Prcccdnre Code, the High Conrt refused 
to interfere, there being no evidence that the want of 
sanction had occasioned a failure of justice. Kslil/S 
AIohks Mooehsjes v. Eitsssss 13 C. L. E., 117 

54. — - — Criminal Fro- 

cedure Code, 1SS2, s. 330 (1S72, s. 31J, s, 403— c 
Acquittal — Ee-trial — Interference of the Eiyh 
Court. — Where an offence is tried by a Court with-" 
out jnrisdictioa, the proceedings are void under 
s. 530 of the Code of Criminal Procedure, Act X 
of 1S82, and the offender, if acquitted, is liable to be 
re-tried under s. 403. It is, therefore, not necessary 
for the High Court to upset the acquittal beffore the 
re-trial can be had. QuEEX-EsmBEss c. Hcsseix 
Gaibu . . - XL. E., 8 Eoin., 307 

55. — — Criminal Fruce- 

dure Code, 1672, s. 34 — Trying summarily^ case 
ishich ought not to hare leen so tried. — A blagistmte 
having adopted the samniary procedure prescribed 
by Ch. Xrai, Criminal Procedare Code, in the 
case of an offence which he had no power to try sam- 
Tjj^rily, the High Court set aside the pri-ceceiings as 
being void under s. 3-1, cl. -1, of tliat Coeic. Ix rut 
TECS PEXiiiojs op Kiietteb JIoiic.v 


:-ing 
atatteb 


OP 


CaOWIlDXGiiEE 


22 "W. b:, C'r.,'43 
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CEZMINAI, PHOCEEDZNGB— 

,S«« QcEBH t. JOSOOHATn Sbaba. 

[23-W.E., Cr^33 

See Chukcsb Sesxos SooevIi r. Dbubv Natii 
Tewabeb . . . IC. L. H^434 


57. - 


[6 B. L. B., A. Or., 67 


mxnal ■ . 

1S74J, »s. . • 

ISCOJ.t*.^.- . 

Local Extent Act ('^f'o/I874J, ee,3,4~Crifn{mal 
Procedure tn the Laccadive Itlandt.—Tbe Sch«> 
doled Districts Act having been extended to the 
Ziacc&dite IsJandSa bnt na Botificatioss havtog been 
made under that Act with regard to the cruninal lav 
to be administered therej tho Penal Code and the 
Criminal Procedure Code are In force. Accordingljr, 
where the Snb<CoUcctor of Malabar, at tucb, taed 
end eentenred rertain rertona on one of the I^cadive 


CROinrAIi FROCEEDlirGS-eo»/«u«f. 


the defence were absent, one being too lU to attend/ 
the other not haring been serrid with tbs snsunons ; 
» .1 ♦v. rrnsidmn^ the application 


of B 8 . 344 and 5SC, when read together, ia mcKly 
4 • - time to moTe the Hiirli 


. pc. L. B., 14 Alh, 346 

See Quebs-Euphess r. Baphe 

[I. I 4 . B., 12 All., 66 


must be recorded and certified to the High Court 
under a. 428. CriminA Frocedaro Code. Qoebv* 
£3irBES9 e. ViBABAAii . I. Xh B., 19 Knd., 875 
00 . — Criminal Procg. 


nal Court mthin tbo mcaniug of s. 531 of tho 
Code of Criminal Procedure (X of 1SS2) If auch 
«n order, contrary to the requirementa of s. 177, 
directs the commitment to be made to a Court of 
Scesioa which bos no territorial junsdiction, it ia not 
to be sot aside unices it appiara tbat the error 
occasioned a fiiiluro of jnsticc. Qr£E.v>EurnE3e r. 
IiiAxn . . . L Xh B., 8 Bom., 812 

6X — ' Cntninai Pro« 

cedure Code, as. d, 530. and 337^Third clues 
Ifasulrale tahej coyBUouce of case c» rcctijil of 



( ) DIGEST OP CASES, 

CMMIN-AI. PEOCEEDIK-aS-co»fj«wA 

a yadati from 
accused 


( 2016 y 


a retenue officer and conmeUtiq 
vnthout exaiittniitj complainant. ~A 


revenue officer sent a yadast to a third class 
'obeyed certain person wth having db 


a certain person ndth having 
Ti,; ? summons issued by the revenue officer, 
i in. _ third class Magistrate thereupon tried and 
convicted the accused under s. 174 of the 
Code. Tlio District ^Magistrate 
on the 

Criminal Procedure. 
dte.d tluit, as the yadast amounted to a complaint 
Witmn the meaning of s. 4, although the complainant 
was not examined on aath as required by s. 200, the 
conviction was not illegal. QniiEy-EirpjEEss r 
^0-''*^ . . . I.L.E.,UMad.,443 


Penal 

„ referred the case 

ground that the conviction was had under • 


ea 


Criminal Proce- 


dure CoJe,lSS3, s. 530, cl. fpj— Offence oriyinallp 
cojnizable by a second class 2Iayisirate subse- 
quently non-coy nisable by reason of an aggracaliay 
circumstance— Butg of inferior Coi/rf.— The accused 
were charged before a Magistrate of the second class 
with causing grievous hurt as members of an un- 
lawful assembly under ss. 149 and 325 of the Indian 
Penal Code. The evidence showed that one of the 
accused liad used an axo in causing the hurt. The 
ilagbtratc apparently ignored this fiict, and he 
couvicted_ the accused under s. 325 of the Code. 
The nccusetl appealed. The District Magistrate who 
heard one appeal and the first class Magistrate who 
heard the rest of the appeals were both of opinicn 
tliat the offence committed by the accused was one of 
causing:,, grievous hurt with a dangerous weapon 
within the meaning of s. 32G of the Penal Code, and 
as such boyond the jurisdiction of the second chiss 
Magistrate. Put they did not think it proper under 
the circuuutanccs of the case to quash the convic- 
tions. The Sessions Judge, on' examining the record 
of the case, was of opinion that, as the offence commit- 
ted by the accused was not cognizable by the trying 
Magistrate,'' his proceedings were . void ai initio 
under s. 530 of the Criminal Procedure Code, He 
therefore referred the case to the High Court, and 
recommended that the convictions under s. 325 should 
be set aside. Meld that the proceedings .before the 
second class Magistrate were not void ab initio, as 
ho had jorisdiction to try the accused for offences 
ponishable under ss. 149 and 325 c£ the Indian 
Penal Code, with which they were originally charged. 
Meld also that, though it was the duty of the trying 
Magistrate, when the evidence disclosed a erreum- 
stance of aggravation, such as the use of a dangerous 
weapon, which made the offence cognizable by a 
higher Court, to adopt the proper procedure to send 
the case to the higher Court, still it was not necessary 
to quash the proceedings, as the accused were not in 
any way prejudiced, and the sentences were not in- 
adequate. Quees-Ejctsess r.. Girsim 

[D li. E., 13 Bom., 602 


CI^IMIN-AL raoCEEDrN-QS-eoa/mwf, 

a a jnamed woman, and under 

MU committed adultery. The woman 

alleged to have been enheed away resided m Bombay, 
but the alleged adultery took place at Khandala oui 
side jurisdiction. At the enquiry before the 
Mugistete m Bombay, objection was taken as to his. 

with regard to the charge of adultery, 
lao Magistrate, however, overrnled , the objections 
and committed the accused for trial. At the trial an • 
application was made, on behalf of the accused, 
TOQ^ f; Criminal Prccednre Code (X of 

iaSuj that the commitment should be quashed and s 
iresb enquiry directed on the ground that an objec- 
Md been taken to the Magistrate's jurisdiction. 
Meld, refnsing the application7that the commitment" 
tong an order (see Queen-Empress y. Thaiih I. L.. 

8 Bom., 312) under s. 531 of the Criminal- Fro- 
ccdnxe Code, the commitment should not be quashed 
unless a failure of justice would be caused by nro- 


ceeding with the triM. 


64. > 


Queet-Eupeess c. Isgie 

|X li. E., 16 Bom, 200 . 


— — Irregularity iis 

commitment— Criminal Procedure Code (1S82), 
ss. t>32 and 537 — Commitment to Sessions Court bg 
Magistrate hating no jurisdiction oter place vdiers 
alleged offence mas committed. — A 3Iagistiate who 
commits a case for trial by a Sessions Court docs 
so in the exercise of powers duly conferred upon him, 
and the fiict that be had no territorial jurisdiction: 
over the place where the alleged offence was 
committed^ and that an objection to the committal on 
this ground was taken before the commitment, is no- 
- ground for the Court to which the commitment is- 
made quashing it under s. 632 nor under s. 537 of" 
the Criminal Procedure Code. Queen-Empress v, 
Ingle, I. L. E., 16 Bom., 200, followed, Qcbes- • 
Empeess r. Aesi Beddi . I, L. E., 17 Mad., 402 


65. 


Stay of cnminaT 

litigation — Cicil Pro- 


63. 


Irregularity in 


criminal trial— Prisoner charged^ with two offences, 
one of which was copimitted outside Jurisdiction- 
Objection to jurisdiction taken before Magistrate 
and in Sessions Court — Criminal Procedure Code 
(X of 1882), ss. 531, 53,9.— The accused was charged 


proceedings pending cicil 
eedure Code ('1882J, s. 278 — Iiiquirg into claim to 
attached property — Subsequent civil suit bg claim- 
ant to establish his right iothe property — Criminal 
Procedure Code ( 1882), si 478. — It is not an invari- 
able mlo that criminal proceedings sbonld be stayed 
during the pendency of civil litigation regarding the 
same subject-matter. Certain property was attached 
in execution.of a decree. Thereupon accused No. i- 
applied to have the attachment raised, on the ground 
that he had purchased the property from the judg- 
ment-debtor under a sale-deed executed long before- 
the date of the attachment. In the smnmary in- 
quiry, which was made under s. 278 of the Code of 
Civil Procednre (Act XIV of 1SS2), he produced the ' 
sale-deed, and accused No. 2 was called as his wit- 
ness and supported his claim. The Subordinate 
Judge found that the deed was a forgery and re-' 
jected the claim. Proceeding then under s.'478 of 
the Code of Criminal Procedure (Act X_ of 1882), he , 
held the inquiry ffirected by that section, and com- ' 
mitted both the accused to the Sessions Court on , 
charges of perjury and forgery. During the pen- 
dency of the inquiry under s. 478, the accused No. 1 
filed a civil suit to establish the genuineness of the- 
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CBIMItTAIj PBOCEEDINGS— tffffl/iajifrf. 


CSUONAL PSOCEEDINaa~eouf,„uiJ. 
tjuned any doubt M to antliOBticity cftho Ipltirasu, 

th# proper course for him was to send a teleCTam 
to Begutrar of the High Court to ascertaiu the 
truth, Eatstssajii PzBsaas KiursK bwon r, 
EMrsBas . . , . 2 O. W. N., 493 

&e Axiar Eaji Mabwabi r. srisscoB Ror 

[3 C. 'W. N., 630 

®®- loiproprirl^ of 



07 - — — — — — — Stag ofprpctid- 


and vaki], lafornucg him of the issue of the rule 
directing stay of prcccedinge by the High Court, 
and the Magistrate refused to lock at the tclrgrams 
and to stay prccecdiags. but on the other haod pro' 
ceeded with the enquiry, it was held that the Magis- 
trate had acted improperly, that he should not have 
proceeded with the enquiry, and in case he enter- 


by the Judge was wrougi and that he should haie 
tned the accused with the aid of assessors under 
Indian Penal Code. 39S, (2) that (he Judge should 
have enquired undtr Criminal Pr"cedaTs Coiie, i 523, 


e. 393 ba££S-Eurkzs3 x. Aaoa vaiata:i ' 

[t la B., 23 Had., 16 
70, Bight to Institute prosecu- 

tion — Cennetfd perian, — There is no rule that a 
evavicted persou cannot institute criounal proceed- 
mcf. Qussv r. Mihdcb tncsnxBjljBj 

[21 W. n„ Cr., 13 * 

7J, — Suit In Civil Court.— Civil 

proceedings do not constitute a bar to a prosecution 
jn a Cnminal Court, MiEHUB KTBtBTUO r. Kt- 
sscbSdgb .... OW, B.,Cr., 22 
3 I 
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CRlMINAli PHOOJ3BDIWaS-cc,Hc/,„/tj. 

®'-' ^’oraory commlt- 
tou lu rt civil outt -i^iiy oj' crlviishtl jtroceeti^ 
ijyj pen [inj eicit mil. — iSnncliun to prosecution, 
— tnmttml f..r perjury or forgery ariaing 

oiil ol a civil hlig.Uimi tlioulii iiot, a« a rule, go 
oil liuriiig till! ptiulmcy of tluj lUigatiou. r^• iiij 

A.\.>u M,vu.U!.u . . I. L. R, 10 Bom., 720 

73 . —-7 Sunday— /.cyu/i 7 ^ 0 / proceed^ 

Iff;;/.— Crius;Uiii yrccccdlnv;^ tiikm by u .SlugUtrato 
avc iii.i :ii:cc,-o,irily ilUgal hy rtaviii of having been 
takru oin a Suiuliy. I;; ma it.',TrKli oi> xiin 

cn- Si.stxAiu . * . 0W.W,,177 


CEXmiTAX. ailESPASS. 

*SV<! Cosa'i..visT— ov Coii- 
i^KCilaHAltV Piieiijh- 
. I. R R, 21 Bom., 630 
AVtf SUStE.VCU— CUMUiAXlVK SCN'TUSCKa. 

[I. L. R, 2 AIL, 101 

Sea Thest I. L. R, 13 Calc., 388, 403 

1, Ponal Codo, a. 4'11 — lufeutiun 

lo oiiitoi /, — bring mi act of tnspaja wltbiu tlw 
luvaning of the i'ciial Code, n. -til, the entry 
uiK'ii lh« laud must be with the iutciit to annoy, 
wliicU iiu'an.i with the purjteio of annoying the puriwu 
in i)u»uii4um. I:i tub jt.vriEK op the rirrmox- op 
SiUii iS’ATU B,v:«ekjku . 2H W. R, Cr., 68 

2, ^ — Inicntion (0 nimoy 

—licinj on hind in itsserlion of IVhero 

the trciiusd (if any) waa not committed witli tlio 
iuteiil to cc'inmit an offonce, or intiiuuiate, insult, or 
annoy the persons in pcsstssitiii, but in the iond fide 
a.-’icrtiou of iv claim of title, this docs not amount to 
cviuiiual trwp.\s3. QVees r.'.SEixu UQS^c^• Lm, 

[SR.W., 82 

3, — Iitlenlioii to annoy 

~Citu3{ny loss or injury, — d. built a hut on iiortion 
of certain disputed laud to which he laid claim, 
and was, on Use proscentiou of auotUcc claimant to the 
land, convicted of crimioal trespass under a. 1-11 
of the Penal Code. Held that the coiiyictiou was 
had, as in erecting the hut it was not tho intentiou of 
tiic neemitd to annoy. Less or injury would natur- 
ally cause aimoyauce, hut not the kind of aunoymice 
contemplated by a. 1-11 of thu Penal Code. Smrit- 
EUU SAXU SABEAlt c. llAH Ka1IAX< GeHA 

[13 O. I.. E., 212 

4 , Intention to annoy 

— '£nclosiny and culiivatiny portion of burial- 
around, — Dcfeiulaiit was convicted of criminal trea- 
Ihiba for having enclosed and commenced to cultivate 
ft portion of a burial-ground. Held that tho convic- 
tion was right. 'I'ho pemon (corporate) in possession 
of the bnrial-ground is tho portion of tho public 
entitled to use tho burial-ground, and the act of 
ploughing up tho burial-ground was evidence of 
intent to annoy anch person, tbo defendant not being 
ouo of the portion of the public entitled to its use. 
ANomrJioDS ... 6 MaA, Ap,, 26 

6 , — Intention to annoy 

•yTalciny portion of pnblio foot-path as one's 


CRmmAIa TRBBRAm-continued. 

men fnnd.-Dcfen^nt was convicted of criminaltres- 
pass for !uc udmg in his own laud a portion of a pub- 
lic foot^iatb. Held that, as. the public generally 
were cntit cd to the use of tho foot-path, there was no 
illegal entry of the defendant on property in the 
possesfliou of another with intent to annoy the person 
111 possession, and couse<iuently that tho defendant 
was wrongly convicted, Axoyirjiovfl , - - 

[0 Iffctd., Ap., 20 

Penal Codo (Act 

AA V^ oj iSGOJ, Si. 3-ll> 852, d-iS—lF^ronyf ul res- 
traint, house-trespass, and assault— Jstnfry into 
premises purchased at a Shenjf's sale, whetln 
htufttl . — That tlie entry by a person into prcinisi 
purclmsed by him afa SherilE’s sale for tho purpose ( 
nc<iiiiriug possession is not an unlawful entry withi 
tho meaning of 3 . -141 of tho Penal Code. Ciuno 
Cimanmi Mvrrx L.m, e, QuBEs-EiiEnEsg, Hoj 
SBBEE c. Sakax Cuasoba Habdab 

E4C.'W.Iir.,4 


\ — ^ Intention to anno_ 

— Person not in actual possession of house . — Pc 
ft legal conviction under s. 411 of the Penal Cod 
of criminal trespass, there must bo an inteutio: 
to intimidate, insult, or annoy a person in actua 
possoBsiou. To enter a house where tho owner is oul; 
in constructive possession is not sufficient, IsWAi 
CUUhDKB iCABiUKAB r, SlTAX DaS MiTTEB 

[8 B. Ii. E., Ap., 6S 

S, C. IsiicrB CuusDsa Kabjtakae v. Seetej 

Doss AIixxbb ... 17W.K„ Cr„4'; 

Qdeen r, Kaukaxe LIag Ceowdebt 

[9 W. R., Cr„ ; 

QeEBS V. CeOOBAEOSI SA5T 

[14 W. E., Cr., 2£ 

8, Intention to annoi 

— Forcible entry , — A person who forcibly euten 
upon property in tbo possession of another, and 
erects a building thereon, or docs any other act witl 
intent to annoy the person so in possession, is guilt 3 
of criminal trespass within tho meaning of a. 411 
of tho Penal Code, witliout reference to the ques 
tion in whom the title to tho land may ultimately bf 
found. Quebs V. Baai Deai Muemim 

[7 'VST. E., Cr., 28 


0. land dispute — 

Title to land. Failure to prove . — EeWby JACESoNi 
J, (setting aside tho order of the Magistrate ; Mabkby, 
J".', dissenting), that a Magistrate ought not to decline 
to go into a case of criminal trespass under s. 411 
of the Penal Codo because the complainant did not 
make out his title to tho land: the ofionce may bo 
committed in respect of property in a person's posses- 
sion, even though such possession may not , have 
originated in right. Qeeen ». See wan Sineh 

[11-W.B., Cr„U 

10. — —Fntry into family 

dwelling-house . — ^Entrance of a member of a Huidu 
joint famUy into the family dwelling-house is not 
criminal trespass. The entry of a stranger into a 
family dwelling-house, with the permission and liceusa 
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CHmiKAli TBESFASS-coufMKcri. 
of one of the tncmhers, is not criminal trespass. Iir 
IHB MATTSa 01 IHB PBTITIOlf 0 * PBlHKBlSHirA 
Chakbua . . . 0 Ap> 80 

PbABEBISTO ChDHCBB O.QIS 30 NATR CURKDEB 

[15 W. lU, Chr., a 

,11. _ — :: — — intomartet 
icUh tnleniton fo aroid paament o/taarlei duft.-^ 
Entry of a local fnnd mancet with intent to evade 

S iymeut of market dues is not a criminal trtepass. 
triEH r. VAETHArPA . L L. K., 6 Mod., 38® 

12 . UtUatr/kieniritio 


amount to crimmal trespass or any other criminal 
ofTance. ftEG. e. Meubbtavji BsrAKJi 

[6 Bam., Cr., a 

13. — — — Fn/ry t » pfopfrl^ 

and eutUns fegei.—The entry by one man on a»* 
rtherii property, accompanied by the cutting down o* 
frees on that property, is criminal trespass QckbS 
i>. JSBHW Bbbbb . . 1 W. H., Ct, 46 

14. — - - — — — FnfertRyonfan^ 

a/iir decree aiciny another po»s«Mion — Accused 
was e}nian oi complainant’s umdy. Complainant 
obtained a decree setting aside an alienation made by 
accused. In execution, complaioant obtained pos« 
session from the alienee The accused entered on 
this land. Sild that he had uot committed the 
dlenee vi erisainal ttvspaes. kBntmin'Q& 

Cd Alad., Ap., 12 


CBIhOTTAZi TGB 6 PABS~<on/i'ii«e(f. 
otlier person, or to commit an oScncc, then, thongh 
he may have no right to the land, he cannot he cou« 


OP iKotA V. Soon Sisan . I. Ij. B., 2 All., 101 
17. ■ ' ♦» eicr* 

cite of rtgit of dutranit—Tlenl Act (Sena- Act 
Till of 1669). tt 72, 74, 76.— A, the scnatit 
of S, was Convicted of crmuiml trespOM in gomg 
upon the land of C, one of H’e tcusuti, and present- 
ing him from cutting Ins crops. B MSS conviitcdof 


mand bad been made, was served on C, and that no 



R., 7 Cala, 28 


they canid not he convicted of cnnunsl trespns^ 
Re-entry into or remaining, upon land from wUc" 
a person has been ejected by chil process, or ol 
which ncs^csRicn has been pivm fo amif.het fnr Um 


IBB UATTEB 0? TBS PEIITIOB OP OOBtsil rsABAB 

[L Ij. B., 2 AlU 405 

18. .Entry on land *» 

exercise of claim of riaht—Mitehttf, — If a person 
enters on land in the possession of another in the 
excTcUe of a hood fide claim of right, and witboot 
any intention to intimidate, bsult, or annoy su^ 


of killing it. 2leld that his doing so was oeJi a 
criminal trespaes. Ih ibb JHAtTES or tna pbti- 
TIOB OP Can»5>Ea NAIAIS v. FASdCBAUSOS 

[L 1* B, A Calc., 807 

10 . Ffyiny loot for 
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c 
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r>x'ciT?AS9-^'‘^“^‘“!'^*^* -.AA fba 

yvr.oP- "• IS^V-B-.*-*- 

21- ^,\> ' A^toi ‘.d-ii <:»" 

— 


\ ' 

^-r ; . 

CSiV^r^^^ “'dwove ?f, 

tbo it is flivo’f' „ gncciBci ^ accused 

tc cnf>«B3"' gt ot tiioso aP ^.,i3. ^^mei 

Uca ouo or ,vUcU oV 

iVinay id^iorti ^ Uie Vd t,eiiani3. 


a'-vi 
Calc-.3'3‘i 

n Xi- !-'■• " , 1 

,il-,,/fy;,>;:23 

’,V, V.-. who i^d 


,tuiy! '' nco' di 

jiuuic'P-^^Vitiuvs " •“ u^g a VH;Utiw V t-r Ccuv 

dcoi>i'a'<i ^v'i.ct oi P'"'-'^ .d” C3iiinaaa Uis 

leave tUo r^' Suts^a 


^WiaB ^:Sr::h^-^"Sc£inuaa 1^3 ^ 

vivUtla- v'*i ^,«;.nt. Ji;0 T00W» Outside , 

•■■*";‘rW'*' '“‘t,”S «"“'' T«>. ™“'‘ "S; 
lv.».«'“‘^a^Ctai«'“ „..S. ,. t'i .»' 

•,«.»»“ ”',.i-“’ VIE” «»"‘‘'”Vi.r iw '»“'**’• 

'i' ^ 

‘‘’.'S',. 1« 


m >2 " 5 ?J ”‘“Vw°*«" ’ 


Coae> a 
Toa^'^c, 

® ;ble cvilpaliie^ Cq4c- ^ its pa"'?t is opaa 
P°¥d o£ til? ^Sia ‘=^®"T??occaare. 
s. ,fnution> p -^lua*^ f ,-i;nf*^ rA ia 
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CSIMINAL TEEBPASS-couitawrf. 


cr found incorrectly. B11 .MAKAKS Ram v. 
QBASSXiiSiic . . Llf. a, 22 Calc, 301 


oledience^ \lleffal order of Municipal 
etanerf. — The accused w¥rccanrie6ed oferunuultm* 
pass under g. 443 of the Renal Codej for driving 


OF CASES,, 

CEXSanTAL TBESPASS-foaf^urferf. 


acting, Meld that their action* amounted to’eriau* 
nal trespasa. GouB Pasdet o. Boddiu 

p. L. U., 10 Calc., 716 


* Penal Code, s. 447— Co/ti* 


aKaA, Ap..l7 


the renu i,oae. iuo -v. 

which waa diabcliered by both the lotrer Cuuria. 

"Wnither rViurt found apeafically what was the inten* 


27. — — During the pend- 

ency of a ciril mit, certain pfraous, on behalf of the 
plaintiff, went oa to the premise* belonging to the 
defendant for the purpoie of mahing a gurrey and f« 
getting materials for a hostile application against the 


28. Pinal Code 

(Aci XLV oflseOJ, It. HI, 4S6, and SOO-lToiue- 
Irtaliup iy nipht—Intenl—Infrutton upea prf 
racy.— The accused m the middle of the night 


bnaua PovAv 


esnse auuut ,• — lI — — • - 

act with that i&tent. Qusia-Eu?BEi,a r 
UCBI . . L Xo It , 18 A 


CBOPS. 


'[1 1. B., 10 AIL, 74 

- Aaseasment of price of— 

5 mK. W.P.REarAcr.aC. 

JX 3* B., 10 AIL, 68 

Deposit of, by order of Collector. 

See UmvoAh Tniscr Act. as. C9 am* TO 
[X li. B., 22 C&lc.. 480 
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iO'RO'PS—continued. • 

gathered. 


■See Madbas Eevenub Eecotem Act, 
s. 11 , t 17 Mad., 404 

Misapproprlatioa of. Suit for 


damages for — 

See LisuTATioir Act, aet. 36. 

[L 22 Calc., 877 


Mortgage of— 


See Eegisteation Act, 1877j s. 17. 

EI.li,E.,10 ArL, 20 

See SiiAUi Cause ■ CorntT, Mornsaii— 
JUEISDICTIOH — MoEiaAOE. 

[1. Ij. E., 10 All, 20 

Bight to — 

See Landxoed anb Teh-ant— Eight to 

CEors . I. L. B., 4 Calc., 890. 

[3 Agra 188 
X L. E., 6 Calc., 136 


• Seizure of- 


See Sham Cause Cohet, Moeitssih — 
JCEISDICTION — DAHAGES. 

p. L. E,, 24, Calc., 103 

See WEOiTQrGii DiSiEAiifT 10 "W. E., 70’ 
[3 B. L. E., A. e., 261 
XX.,R., 4Galo.i a90 
I. L. E., 26 Calc., 285 


— Standing— 

See Attaohiuiht — Subjects or Attach- 
hent — Peoteety and Ihteeest in 
Peobeety or taeiohs hinds. 

[1. L. B., 11 Mad., 193 
I. L. E., 14 AIL, 30 

See Liiutation Act, 1877, aet. 48 
(1871, AET. 48) . .4 W. E., 76 

[0 Bom., A. C., 114 
I, L. E., 4 Calc., 665 

See ilADEAS Hebeditaey Yiliage 
O moEs Act, g. S. . 

p. Ii. E., 23 Mad., 492 

See Possession, Oedee or Ceiminad 
C ouET as to— Cases -which Magis- 

TEATE HAY DECIDE AS TO POSSESSION. 

P. L. E., 16 AU., 394 

See S^T.-P. roE Abebaes or Kent-Dn- 

DEE-TENTJBES, SADB Or. ' 

p. Ii. E., 4 Calc., 814 

See Sade in Exeohtion or Deceeb — 
■PuEOHASEBS, Eights or — E hbdbhents. 

' p. li. E., 2 Bom., 670 

I. L. E., 13 Mad., 15 

See Sham CahSe Cohet, Morussm— 

jHEfSDICTION — C bOPS. 

P. L. E., 14 All., 30 
I. Ij.E.,210alc.,480 


- CEOPS7^cojic?Mcle«l. , , 

■ . • See Sham ■ Cahse Cohet, , Mornssii— 
. .Jheisdiction— Moveable Peoperty. ' 
[5 B. L. E., 194 
24-W.Ei,394 
. 5, Bom., A. O., 90 

See Stahp Act, 1'579, 'SdH. l, aet. 6.' 

P. li. E., 13 Bom., 89 

r — ^ ^ Suit for value of— ' 

See Bengal Sent Act, 1869, sl 98. 

■ p. It. E., 1 Calc., 183 
See CiTUi Peocedheb Code,. 1882, 
3. 244— Questions 'in Execution or 
Deoebe , I. L. E., 4 Calc., 626- 
; p. li. ii., 22 Calc., 501 
See Limitation Act, 1877, abL, 109, 

p. Ii. E., 4 Calc., 625 

See Sham Ca-usb Court, Moeussil — 

JUEISDICTION— CoNTBACT. 

tlB.Ii.E.,S.]Sr..l3 

CEOSS-APPEAIi. 

See Peivy Council, pEAOTibE or—CE.oss 
ArPBALS. , • . 

^ Decree made in—' ' 

See Pexty Counccc., Pbactioe or — 

. Special Leave to Atpeal." 

[Ii Ii. K., 19 All., 85 
D. E.,23XA.,187 

— ^ necessity of— , . 

. See Peivy Council, . Pbactioe ' or—, 

■ Pbactioe' AS TO Objections."" 

p. li. E.; 23 Calc., 9^, 

CEOSS-APPEALS. 

^ separately heard; 

See Kes J udicata— Matters in Issue. 

P.D.E.,12 A11.,'57S 

CKOSS-CASBS TBrSP TOGETHEE. 

See Cbiminal Pbooeedings. , 

p. L. E., 20 Calc., 537 

CBOSS-CIiAIM 
in summary suit. . 

See Cohtensation— Civil Cases. 

p. L. E., 18 Bom., 717 

~ under same decree. 


See SET-orr — C ross Deoeees. ' 

P L. E, 6 All., 272 
1. li. E, 18 AH., 395 

OBPSS-DECEEE. t - 

See Execution or Deoeee — Execution 
ON OE aptbb Aoeeehents oe COH- 
PEOHiSEa . 3'B. Ill E, Ap., 62 

See Cases under SET-orr— C eoss-DKt 
CEEE3. ' ' ' ■ - 
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CROSS-EXAMnrATION. 

See Cues ttsdeb Witsess— C mir Cases 
— EXAMIKAIION op ^YITSESSEa — CSOBS- 
ElAlirNAlION. 

See Cases ekpeb Witxess — Cbiuimal 
Cases — Examination op Wiexesses— 
Cboss-Eiauination. 

■ ■ ■ Eight of, and opportunity for— 
&e COiliQSSlOS— CEtMIKAl CASES. 

[XX,.E,18Bom.,749 

CEO WIT. 

Applicability of Act to— 

See £nqli!ie Law. 

[L t. E., 14 Bom.. 213 
See Limitatiok Act, 1877. s. 26. 

Cl. 1.. E, 14 Bom.. 213 

PrerogatiTS right of— 

See Aepbai. to Pbitp Cocsctt— C ases 
IK wnrcic Appeal ixes ok not — 
Appealable Obdebs. 

fL L. E., 16 Bom., 166 
L. E., IS 1. A.. 6 

CEO'WN DEBTS. 

Judgmeat'dcbt in name of 

Secretary of State for India In Council— 
ittsoirent Aet fU ^ IS Vte., e. SI), $. 6S.—A 
judgouLt-debt dac to th« SscretBr? o{ Sti^ for 
India in Council, truing out c{ trtnitctxnA tt t 
public Stic of ^ium held by the Secrvttry of 6Ut« 
for India in Connci], U « debt in respect «f Crown 


CETTELTY TO AimiADa. 

See PasTEMios of CnrnTt to Animals 
Act . . El, E., 24 Calc., S81 

IlC.W.lf., 043 


CDIiPABLB HOmCIDB, 

See CuAEOB TO Jrnr— SuMMiso up in 
Special Cisrs— CotPAsia liOMrciPE 

[0 B. It E.J Ap.. 80, note 

9 W. E., Cr., 73 
Site CnnoNAL Pbocedobb Codes, a 370 
<1872. B. 2&8) . I D. B., 1 Bom., 030 
See Hcbi-Gbietoca ilvur. 

[I, L B., 19 Calc., 40 

See Cases mndee Mcsseb. 

See Vbbdici op Jpet— Oesebal Cases. 


21W.R. Cr..l 
X L. E., 20 Bom.. 215 


Coarfction for, on charge of 

murder. 


See Appeal is Criminal Cases— A c«cii. 
TUs. Appeals pcom. 

II Xi.Ev3CalcL,273 


L Provocation— 

leroiton —A pirsos who beats another bruttUj and 
coohnuoatly, so that death results, is guUty of raur* 
dcr, or culpable hnslcids not aaounting to murder, 
acc^uic as tbere ma; or maT not baiehccu grara 
proToMAML Qms r.TBPBA Facsee 

t6-W.a.,Cr,.7S 
3. — P»aa»Co*,i.S00. 


whether ibe debt, when recoiered, falla into the 
coffers of the State. PmclpSe in decretory o/ Stale 
^or India in Council V. Sombay landiny and 
Shippiny Company, 6 Som., 0. C., 23, MIoweA 
JVDAS t. SeCEETAET OP STATE TOE IjmU IN 

CorNCiL . . . 1. Xi. E., 12 Cala, 445 

CEXTBLTY. 

See Cbimisal PsocBUtrEP, Coses, a. 483. 

[L I,. B., U AIL, 480 

iS^e DivoncB Act, s. 14. 

See HnoJir Law— Contkact— Hcsbano 
AND Wipe X I.. E., 13 AIL, 120 


feelisc had an adequAte cause. QciES « IIabIQibx 
[I B.I., R. A. Cr., U: 10 W. R. Cr., 20 

3, — - Grave and tuddea 

protocai^on—I£ufieT . — Culpable hoaicHc not 
amounting to murder » when a maa LSie another on 
bciiig deprived of aelf'Coutrol by reason of grave 
and sudden provocation. But when the act is Amo 
after the first eautcuciit had passed away, and thert 
was time to cool, it is murder. Queen r. Vasin 

Sbeucb 

[4 a X. R, A. Cr., 6 j 12 W. B., Cr, 83 


See Maistcnanob, Obdbb op CsniiNAE 
. OouET u TO X Ifc Ew 11 AIL, 480 
dee BESTnuTioN op Consuoal BiojstS. 

[U Moore’s X A, 651 


[X X. R, 2 Mod, 122 


X X. R, i Bom, 184 
XX.R, 5 Cal&, 500 
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CULPABLE HOMICIDE-co«/!ii)««?: 

tlio depriyatiou of the power of aelf-coutrol must 
eontimie in order to benefit a nvau wLo kills another 
Under circumstances of grave provocation, Qtjeen 
V. Beohoo Saout . - . 19 W. E., Cl-., 35 

_6- — — — — — Orate, provoca- 

itoii — Internal leUveen provocation and attack . — 
Where a nian suddenly cut his wife’s throat> it was 
held thiit, in order to establish that the act was not 
done under grave ijrovocation so as to bring. tho ease 
under e.\cep. 1 of s. 300 of the Penal. Code, it is not 
sufficient to state that the dcccuscd ceased abusing 
the prisoner then, but it is necessary to show what 
interval elapsed between the time when the deceased 
ceased to speak and -the instant when ' the prisoner 
attacked heiv Tho offence in this case held to be 
culp.ablo homicide. Queen r, Nokul NusnYo 

[TW-.E., Cr,, .72 

7. — - — — — — Sudden fight — 

Where it appcjired in the case of a person charged 
with murder that \vlule smarting from a severe blow 
from a stick in the midst of a sudden fight, and pos- 
sibly apprehensive of future violence, finding a knife 
at baud, he took it u]), and in the miiee inflicted , the 
wound which caused the death of tho deceased, — Meld 
that, under tho circumstances, the accused was guilty, 
under the Penal Code, s, 304, of culpable homicide 
not amounting to murder. Queen v. SoMmiTDEiN 

[24 W. E., Cr., 48 

8. Mastg and fatal 

hlovi. — The prisoner, having struck the ■ deceased a 
hasty but fatal blow with a stick in his hand at the 
time for abusing his mother, was held guilty of cul- 
pable homicide not amounting, to murder. Queen r. 
SuiEEU .... 1 W. E., Cr., 23 

9. — Grave provoca- 

Hon '. — The pinsonci-s found the deceased lying in the 
same bed with their sister and ill-treated him, from 
the effects of which ill-treatment he died. Meld 
that the provocation was sufficiently grave to justify 
a conviction of culpable homicide not amounting to 
murder. Queen v. Kasseestoddebn 

[4 W. E., Cr., 38 ‘ 

Queen v. Maithya Gazee . 6 W . E., Cr., 42 

10. = Fenal Code f Act 

MLV of 1S60J, s. 304 — Culpahle' homicide not 
amounting to murder — Grave and sudden provoca- 
tion. — A person accused of murder under s. 302 of 
the Penal Code pleaded in defence that he had found 
his sister having illicit connection with a man named 
Thakuri, and had in a fit of passion killed them both 
on the spot. The statement being accepted was held 
to be a good plea of grave and sudden provocation so 
as to reduce the offence to one of culpable homicide 
not amounting to murder Queen-Emeeess r. 
Chunni . . . I. L. E., 18 All., 497 

11. — Grave provoca- 

tion — Mushand finding wife in adultery . — Two 
prisoners confessed that having caught the deceased 
in the act of having sexual intercourse with the wife of . 
one of them, they then and there killed him. Meld 
that the grave provocation given reduced tho crime j 


CULPABLE HOMiciDE— eoHfr'HMed. 


from murder to culpablo homicide not amounting to - 

murder, ^ Queen f.’GouB CHUND Pome - ' ' 


12 . 


[I W. E., Cr.,17 


Grave', provoca- 


tion — Mushand finding wife in adulterg.’-^heve a 
prisoner confessed that he. did not suspect his ivifo’s 
fidelity; that he left home on' business; that on his 
return he saw what convinced him of his wife’s in- 
fidelity; and that, maddened at the sight, he killed' 
both her .and her pavamourj— Meld that he, was 
guilty of culpable homicide not amounting to murder, 
.and that the case was one in which he ought to be 
treated with lenity. Queen v. Boodhoo 

. [8 W. E„ Or., 38 

13. ; 'Grave provoca- 


tion — Mushand seeing wife seduced to adultery. - 
The wife of the prisoner had been forcibly .taken to 
the house of the deceased, a native physician,, who 
alleged th.at lier presence was necessary to the due 
performance of certain incantations. The prisoner, 
armed with a sword, and ■\vatching from the roof of ; 
tho honsDj saw bis wife being actually ■violated by the ; 
deceased. He jumped down from the roof, and 
struck deceased with his sword in several places, from 
the effects of which he died. Meld that the prisoner’s - 
conviction for, murder could not be sustained. The 
offence committed was culpable homicide not amount- 
ing to murder. Queen v. Eautahae Kahab , 

[3 B. L. E, A. Or., 33. 


14, ; ^ ■ Grave provoca- 

tion — Mushand seeing wife in adultery — Felihera- 
tion . — On a certain evening, AT, a common workman, 
saw -N committing adulta-y. with his (M’s) wife, and 
on the following morning, while labouring under the 
excitement provoked by their misconduct, came upon 
them eating food together, whilehiswifehadneglected 
to provide food for M. Jlf took up a bill-hook and 
killed If on thespot. Meld that, if ilf connected the 
subsequent conduct of N and his wife with their mis- • 
conduct on the preceding evening and regarded it as 
implying an open avowal'of their criminal relations, 
which, under the circumstances, he might have- done, 
the provocation was sufficiently grave and sudden to 
deprive him of self-control, and to reduce the offence 
- from murder to culpable homicide not amounting to , 
murder. Bota Sl'aNi&AB'D’ v. Queen ' 

[1. L. E., 8 Mad., 33 

16. : lUglit of. private defence — 

JPenal Code, ss. 97, 99, and When the accused, 
.whose property had frequently been stolen, went out 
with a latee to watch his property, and with the latee 
struck a thief, who died from the effects of the blows, 
it was held (having regard to the nature of the inju- , 
ries inflicted and to the subsequent conduct of the 
accused! that the case did not fall within the 4th 
exception to s. 99, .and that the prisoner was not guilty 
of culpable homicide not amounting to murder, but was , 
protected by ss. 97 and 104 of the PonaLCode, and . 
had not exceeded the legal right of private defence of 
property. Queen c. Mokee . ,12 W. E., Cr., 16 

16. : — ■ Search ly police 

for stolen property — Apprehended violence. — A 
head constable, making an investigation info a case of 
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CULPABLE HOMICIDE— 
house-breaking and theft, searched the tenUof certw 
gipsies for the stolen property, but (hscorered notlung'. 
After he had completed the search, the gipuca gara 
him a certain sum of money, which he accepted, bnt. 


CULPABIiB HOMICIDE— ros/isii/riA 

course of nature to cause death, the offence commit* 
ted by the pnsyapr »a* not murdtr, but calpabtg 
homicide not araountmg to mordcr. Bsa. r Gorisna 
£Z. L H., 1 Bom., 942 
20. Qnevous hurt— B/ou. cam. 



against the acts of such gipsies, as those acts ilid not 
ressoDably cause the anpreheosioa that death or 

E Uroui hurt would he theic consequence, and such 
ad ccDstahle was guilty of culpable homicide 
amounting to murder. Eursess of Ixpta r. AnovL 
Haziu .... I. LB., 3 AU.. 263 


27 . Rilling outlaw whilo «ad«a« 

VOUflog to eeoape— PcAoi Code. t.300. txcep. 3. 
— Ihs prisoners, fearful of being puoishrd if they 
allowed him to escape, and thioking that they wero 
acting lawfully, in furtherance of a pi an arranged for 
them by a police Constable and the lumberdar of a 
^ illage for the capture of an outlaw, for whcee arrest 
a reward had been oStred, and in pursuance thereof 
killed him while endeaTCuring to escape. Seld that 
the cffence ccmmitted came under the third exception 
in a. 300 of the Penal Code, and was culpable homicide 
not amauDtiog to murder. Qvmss r, AitAS 

(6 If. W., ISO 

18. - — ■ Unpremeditated aesaolt — 

Penal Code, e. 300, eicej>. 4.—^ unpremeditated 
assault, ending in an affray in which dcaw ia caused, 
committed in the heat of passion upon a suddm 
quarrel, comes within excep. 4 of s, SOO of the 
Penal Code. It is umnatenal which party rffered 
theproTCcation orccnmutted Che first assault. QoKSS 
«. Zsuu Bai . . .1 B., Cr., 33 


that, there being no intenttou to cause aeain, ami sue 
bodily injury not being sufficient in the ordinary 


Sanas Kaz 

Ci L B., 3 Cala, 623 : 2 a L H, S04 

21. BeafA /row f,o. 

/eut aliaei . — ItTicre death has resulted from a xio* 
lent attack, the Slagistrate is bound to commit to tL« 
Court of SesiioQ, cn a charge of culpable hcimVlde 
not amounting to murder. Conviction of gneveus 
hurt in asch a case is contrary to law. Ix Tss uar- 
TEB 0 ? QoPi Niin Snana . 1 C. L. B, 141 

23. ‘ C^aaoatlag to oot likely to 

I onttM death— dfer(i»f.—P«ioJ Cede, r. 300, 


peraea troiu wuxu, me .o .. ..a , 

Per BsouSBtom, , 7 .— Excep. to i 300 is not 
appiscahl# to tb# rase of a premeditated figb^ bet 
puinta to a different chaxMter, such as ruttee. Eu- 
tBESs o. Eomunipix 

[L L B., 6 Calc , 81 : 4 C. L B.. 235 
■ Biot — Unlaujul aeetally— 


was tairen oy me one •<»« c. — v . u 

fight, the offence committed >s culpable homicide, 
hot doM not amount to murder. SaiisBESE Ktiax 
r. Eufbces 

£LLB,6 Calc., 154:8 C. LB., 168 

24. Penal Code, 

r. 300, el, S, and re. JJ9 and S07'—M urdtr, Attempt 
to eeiamit— Piotiny armed vMli deadly U!eapoiit~ 
J’rt-arranj/eil a case in which it was 

found that all the accused were guilty of noting 
.ii(h dendir weapons, Ibst the fight was pre- 


sue counu ui. ,... 

cotumoa object of the asMmbly, killed or sttcmplAl 
to UU a man under such circuinstancca that lus act 
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CULPABLE HOMICIDE-co)i/»m(^rf. 
uniouutctl to ftU . to luurtler, tho (ju^lion 

nn'riii whoUiur Umt tn-fc amUl bo oaid to bciir a Icsa 
^mvo cluvKictLT by ri-oioa of exccp. 5 to s. 300 
of tho Iniliiiu Penul Code. iVr Curiam.— Jfeld that 
vipon ttuch ttmliii); tho c;iao did not fall within tho 
I’xouiitlon. iVr 1‘iOOT, J, (I’KTHBli.VM, C.J., and 
ilAin’iiuuaoN, J., coiicurrinj;) — ^Tho 5th exception 
to s, 300 ghould receive a strict, and nut a liberal 
cunstruetiou ; mid in applying tiio exception it aliould' 
bo considered with referonen to tho act consented to 
or autlioriiCHl, and next with reference to the person 
Or perKiiia authorized, and as to each of those sumo 
degree of p.irticularity at least sluiuld appear upon 
the facts provcii beforu tho exception can bo said 
to apply. IShamsherc Khan v. Kmpress, I. L. It., 6 
Vale,, 151, and (^u<ten v. Kukier blather, niireportcd, 
di.ssonted from, so far as they decide that fjtiui sucli 
a Unding aa the above consent to hike the risk of 
diath ia inferred. Jter O'Kinealy, if.— Before 
excep. 5 can ho applied, it must be found that 
tho person killed, with a full knowledge of tho facta, 
detennincil to suffer death, or take tho risk of death ; 
and tleit Ihia detenninatiou continued up to, and 
existed at, tho niouient of his death. Qurea v. 
KukUr Mather, nurciwrtcd, observed oiu Per 
Guosk, J , — Xo general mlo of law' can bo laid down ' 
in dctonniiiing in cases of tliia description whether 
the peraou killed or wounded suffered death or took 
the risk of death with his own consent, it being a 
ilHestion of fact, and not of law*, to bo decided upon 
tlio eircuniatances of each caao aa it arises. Sham- 
there Khan v\ Kmpreis, I, X. It., 6 Calc., 151, and 
Queen v. Knkier Mather, uureported, observed on, 
and Ibo propositions of law laid down tbcrcin con- 
curred with. Qc'nEN-ExnuiEsa c. NAYAiroDniH 

IX L, B,, 18 Calc., 484 

25. Subjecting person of fUU 

ago to emasculation. — When a man of full ago 
(i.A, above 18 years) submits himself to emascula- 
tion, performed neither by a skilful hand, nor in the 
least dangerous way, and dies from tho injury, tho 
persons concerned in tho act aro guilty of culpable 
homicide not amounting to murder. ■ Queek r- 
BAnoownr Hue Alt . . .5 W, B., Or., 7 

23. Knowledge of likolihood to 

cause death — Kre-meditaiion . — Where a person j 
auatches up a log of heavy wood, and strikes another 
with it on a vital part, with so much force and vin- 
dictiveness as to cause that other person’s death 
almost on tho spot, tho net must ho held to have been 
done with the knowledge that it was likely to ^ cause 
death; but if done vrithout pre-meditation, in tho 
heat of passion on a sudden quarrel, tho offence com- 
mitted is culpablo homicide not amounting to murder. 
•Qpeen e. Eajoo Ghose . . 7 W. K., Cr., 108 

27. ^ : Taking persons 

in old boat — Neligewe — Penal Code, -s. 299.—,--. 
Gertain persons whom tho accused, a foiTyman, was ‘ 
rowing across a river were drowned by the sinking 
of tho boat which was an old one with holes in it 
over which planks had been nailed. Meld that the 
prisoner could not be coavicted of culpable homicide ’ 
not amounting to muider, unless it could be, shown. I- 
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CXILBABIiE HOIMICIDE — conlinued, 

that ho acted ^vith tho knowledge that ho was likely, 
by taking them ia tho boat, to cause death within tho 
tcmia of a. £99 of tho Penal Code, Queem" v, 
Maojwee Bejuea . , ■ . 11 W. E., Or., 3 

28. ' — - — — — : — Tho knowledge 

that an act is likely to causo death does not con- 
stitute culpablo homicide amounting, to murder. It 
must bo shown that tho act was committed with tho 
knowledge that it must in all probability cause death. 
QcEFOf r. OiUEUAiiEE SiNO . , , 6 37. W., 20 

28. Act likely to cause deatb— 

Pe/iat Code, ss. 301 and SOI (aj— Assault on thief. 
-yThc prisoners assaidtcd a thief so severely tlwt ho 
died. One hundred and forty-one marks of separate 
blows were found on tho body of the deceased, and 
several of his ribs were brokciu , Meld that s. 30-1 (o) 
of the 1*00111 Code was not appilicablo to the cir- •, 
enmstanees of the case, and tliat, taking tho offence 
ont of tho category of murder, it must still come 
under s. SO-l, QnEEK c. Man . 6 37. W., 235 

30. Causing death 

by branding a ihief—Bangerotts net.— Causing 
death by branding a thief without tho knowledge 
that the act was so imminently dangerous that it 
would iu all probability cause death, or such bodily, 
injury as was likely to causo death, is punishable 
under s. 30-1 of tho Penal Code as culpable homicide 
not amounting to murder. Queen t. IIhedun 
Mxssbb ... . , 7W,E,, pr., 54 

31. ^ ' Penal ' Code, 

s. BO-1 (o ) — Administering milk to child in such 
quantity as to kill it — Pash and negligent act— 
Knowledge, of coiisequences . — AVhero there, was 
medical evidence to show that milk had been admi- 
nistered to a child in . such quantities as to kill it,, 
but there was no ovideaco to show that the milk 
was administered by the orders of the mother, or that 
sho knew tlio quantity that was being administered, — ; 
Meld that there was not sufficient ovidenco to 
bring her \vithin s. 80-1 (a) of tho Penal Code, The 
Sessions Judge found that tho mother could not have 
been ignorant of the fact that her . child was being 
over-fed, or of tho probable consequences of such 
over-feeding ; such feeding was iuconsisteut with the 
terms of s. 3£H (a) U’hich provides for tho causing 
of death by any rash or negligent act, not amounting 
to nmrdor. . .What a man docs wth- the knowledge . 
that the .consequences will ho . likely to cause death 
cannot bo reduced to a simply rash and negligent .' 
act. Queen i-. Peukobb . . , . 6 K. \7., 38 , 

32. ^ ^ Intention to cause 

injury likely to result in death— ^Causing death by 
rash act — Culpable rashness — Culpable neyligence. 

— Prisoner killed his mother by 'beating and kicking 
her.> The Sessions Judge found that the death re- 
sulted from brutal beating and kicking, but acquitted 
of. culpable homicide, because the violence was not 
such as the prisoner must have known to be likely ta 
cause death. that this was no' ground for ac- 

quitting of culpable- homicide . not amounting’, to 
murder': the question for the Judge was whether 
the act, was doue with the intention of causing-bo^y 
injury, which was likely .to cause death. -.The Sessions 
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Penal Code, 

*.dO4(a)~JJ0\ng actvAih rathntu and negltgtMt, 
— Avhefc Ikn accnstd wai cWpcd wjtli culp-iblc bonii- 
eide, and tbo eridence sZionrd th%f, thA (WmFM 


34.— Venal Code, t*. 304. 

325 — Voluntarily eauting iurt — Comiibo death 
hg utgligence-^Spleenditeate. — JBTolantanlyc&oacd 


[I. li. B., 4 Calc., 816 
— Venal Code, 


voluntarily cuusUig ctUtoui butt. EUYsiss r. 
o'Bbiih . . , . i.L.B.,aAu.,7ee 

8S, — - - , I Penal Code, 

41. 804 (,a),823-^Catiting death Ig a rath or neglU 
geniaoi— Falatifartlgeittttingdt.'id.—A petoM, eeitlf 
out the iotentloa to caute death, or to cauw aurb bodily 


in the cl«u o{ ofTeacca of the aaioe chaiacter. Eai« 
?BZ5S a. KEtlBSt UllBSCli 

tL li, n., 4 Calc., 704 


oua hurt. Qaeen t. itxdamarte Xagalhuehanatn, 7 
Mad., 118, Queen v. pemhoer, 5 Jf. JFl, 33, Qfttr* 
T. JUa»> 5 lx. IV„ S35, Emprete y, Eelaldt Mmmdml, 
T. L. 3., 4 CaU; 764, Etnpreet y. Foe, I. L, Bn 
3 Ml; 522, and Eenpreet v. O’Bnen, I, £. B; 3 


ahocb ao inflicted on the nerrona ayitctD,— ZTeM per 
DariESi F; that the death waa an onforcaeon reanlt 
for which pnaoncr could not be held liable, and that 
she ought to be convicted under t. 323, Penal Code. 
Meld per Strsnaiuxu ATrau and Dasaos, JJ„ 
that death waa a probable conicqumce of tho 
jviaoacr's act, and that ahe waa RUdty under a 304. 
Penal Code, of culpable bomleide not amuncting to 
murder. Qtnsxs-EMJSssa r. KatiTatt 

[LL.B.,10AIad..3&a 
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-DIGEST OS' .CASES. , 


CX71.PABLE SOMIdDE-oondmecf. 
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40. 


— , ■ — ipe/ial Cadet 

s. 304 (a) — Act done in conrse of dispuie,~in the 
courso of a trivial dispute the accused gave the 
deceased a' severe push ou the back which caused Mui 
to fall to the road below, a. distance of two and a 
half cubits. -In falling the deceased sustained, an 
injury from which tetanus resulted, which caused hia 
death on the fifth day after. Meld that on these 
facts the accused was not guilty of the offence de- 
scribed in s. 304) (a) of thePcnal Code, nor of culpable 
homicide not amounting to mui-der, because there 
was no likelihood of the result following, and d for- 
tiori, no designed causing of it. Eeo. n Achab- 
. . . , I. L._E., 1 Mad,, 224 


41. 


'Penal 


Code, 


s. 304 ( a) — Causing death hg a rash or negligent aeU 
— "S', a servant of a railway company, charged with 
moving some trucks by coolies ou ah incline, dis- 
charged his duty negligently, and in' consequence 
lost control of the trucks. • Under his orda-s, one of 
the coolies attemped to stop the trucks, and was 
killed in such attempt. Meld that .A had caused 
the coolie's death by his negligence, within the mean- 
ing of s. 304) (») of the Penal Code. Peg, v. Long- 
bottom, 3 Cox, C, 0., 430, Reg.v. Swiiidall, 20. ^ 
K,, 230, Peg, v, 'Williamson, 1 Cox, C.'C., 97, re- 
ferred to. QUEEN-ElEeBESB V . Nand Kishobe 

CL L.E,,6 All.,248 


42. ^ Causing death Ig 

a rash and negligent act — Kohiraj — Surgical 
operation — TTnsTcilled medical ‘practitioner — " Good 
faith ” ■ — '‘Accepting risTc ” — Penal Code C ■det XL V 
of 1860 ),,ss. 304 (a), 88, and B2. — A kobhaj operated 
on a man for internal piles by cutting them out with 
an ordiriary knife. The man died from hsemorrbage. 
The'-'kobiraj was charged, under s. 304i (a) of the 
Penal Code, with causing death by doing a rash and 
negligent act. It was contended that, inasmuch as 
the prisoner had p^ormed similar operations oh pre- 
vious occasions, it was not a rash act within the 
meaning of that section, and that at all events he was 
entitled to the benefit of s. 88 of the Penal Code, as 
he did the act in good faith, without any intention to 
cause death, and for the benefit of the patient, who 
had accepted the risk. Meld that, as the prisoner 
was admittedly uneducated in matters of surgery, 
and having regard to the meaning of “ good faith ” 
as defined in s. 52 of the Penal Code, ho was not 
untitled to the benefit of s. 88. Meld, further, that 
s. 88 did not apply to the case, as it was not shown 
by the accused, on whom the burden of proving that 
fact lay, that the deceased knew the risk he was run- 
ning in consenting to the operation, and he could not 
therefore be said to have accepted the risk. Meld 
also that, under the circumstances," the conviction 
under s. 304) { d ) was a proper one. Sookaboo Kobi- 
EAj V. Queen-Emebess I. L. E., 14 Calc., 566 

48. . — i Penal Code, 


s. 804 fa } — Causing death hg a criminal act. — -Where 
death is caused by an act being in its nature criminal, 
s. ,301- («) of the Indian Penal Code has no applica- 
tion. Queen-Ejipbess d. Damodabam 

[I. L, E., 12 Mad., 58 


CULPABLE HOMICIDE-eo«e^«^,y, 

of conviction— PenoZ' 
Lode, s. 300 — Pxcepftons.—^lhe'a. a Judtre convicts 
on the charge of culpable homicide not anwunting to 
murder, he should record under which of the excen- 
taons in 3. 300 of the Penal Code the case -falls. 
(iOTEEKHEOT ®. K^ika Missee 1 Agra, Or.,- 3 

ODLTIVATOE. 

See Stahb Act, 1879, sen. 11, aet. 13. 

[I. L. E.. 6 Bom., 691 
L L. E., 5 AU., 360 
L .L.,E., 15 Bom., 73 
. 1. L. E., 18 Bom., 646 

CUMULATIVE SENTEITCE. 

Cases undeb Sbuxence — C nitnxATrFE 
Semtences. 

■ See Whipping. 

[B. L. E„ Sup. Voh, 951 
.... 7 B. L, E., 165 

5 Bom., Or., 83 
■’ ,20 W. E., Cr., 72 

CUEATOE. 


- under Act XIX of 1841. 


See .Ceetipioate op AniinJisTBATiON— 
Eight to she .oe exeohte Decbbe 
' "WlfHODT CeBTIPICATE, ' 

[LL.E., 20 Eom,, 4 S 7 

CUSTODY OP CHILDEEIT. 

See DrvOECE Act, s. 41 . .6 B. L, E„318 

- See Cases hhueb Hnnm Law — Ghae- 
niAN, 

See Lettees Patent, High Cohet, on. 

15 - . . L LrE., J 4 Bom., 666 

See Cases undeb, MAHOJiEPANr'LAW — 
Guaebian. 

See Maintenance, Oedee ,op- CEiuiNAn 
CouET POE . L L. E„ 4 Calc., 374 
[L L. E„ 19 Mad., 481 

See Maeabae Law— Custodt op Chim). 

[7 Mad., 179 

See Cases iinheb Minoe— Custode op 
■ Minob. - 


1. 


Pather’s right to oustody — Le- 
gitimate children — English law previous to Staf. 
2^3 Vic., c. 5S.— The father, if a proper peison, 
cannot be deprived of his legal right to the custody 
of his legitimate children of whatever age. ' 2 & 3 
Vic., c. 39, which gives a discretionary power 
to a-Judge in England, has not been extended to this 
country ; therefore the law applicable to cases which 
occurr^ in England previous to the passing of that 
statute is applicable here. In the mattee op. 
HoIiMEs . ... s .1 Hyde, 9Ef 



( sou ) DIGEST 

CUBTOBY OP CHILDEEIT— coRJinnei. 


bis child, i£ bo be &n impropct persoiu Is bk 
Cabbav 1 H^Tde, 143 


AbzoosSaboo . . . 'eW. B^336 

4. • ' ■ - _ — Of jr«af* 

dta»*« rishtio evaiody ej'tnfani — ‘‘jffbl«««Cof|>«t 
— CrtmtjKiJ Procedure Codt (ISS^J, t, 4ai.— 


rights of custody. The modern eqnlUble dcctnoe 
cited in S«toa on Decrees, Vol. 11, p. 814, approved. 
Is Tas UatTSB 0? JOgBT AsSUit 

[LI<.E,23Cttl«,290 
6. — Cuttodg o/»MrfAef 


and any remoral of the children from place to place 
by the aether ought to be token to be consistent with 
the right of the father as gusrdian, and not as a 
takbg out of his keeping. Is tsk uiTtsB ov xu 
TETIXIOH ov TniBSBISBSa SOBtU. KUPBESS «>. 

FBasBBiassa Strsua . I. Xi. 8 Calc., 860 
[U C. Ii. B., 0 


OP CASES. (■ SCU2 ) 


CUSTODY OP CHUiDBElT-con/ineeA 


an application was made by the petitioner fur tho 
cnitody of the child pendents UU, which was 
opposed by the respondent and refused. After 
decree made for judicial aeparation, the respondent 
noCappearing at the heanng, an application waa 
made by the petitioner, under the provisions of a. 43 
of the Act, for the custody of the child. No notice 
of such suplication was given to the respondent. 


■< 

asked for. Lssxjb r. Lxnux 

P. lu XL, 18 Calc., 473 

8.— ' — Ckangg of reunion 

— -Pderotion end yrespwts of ninor~~Conditet tf 
neterol yuardian^Guefitens and Wardi Aft 
(Vllloft^^O)— Haifa* Corp%$—Cnm%nal Protf 


aoyUiisg towards the eipcnaes o£ her daughter's 
tamd and education, and was quite unable to do so. 



the child in such a case vronld he iio ground for 
etoppiug an allowance preriously ordered, Lai. Daa 
r. Kbbcbjo Bbaisbubi . I. D. D., 4 Calc., 374 
8. — ^ — ' Fraelic * — C%f 


abould be guided in such cases is thst the Court is 
to Judge npon tho circumstancra cf each particular 
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CUSTODY OF CHrLDEEH-cw, A 

case, and that the welfard o£ tho infuiit, iiTcspcctive 
oi itsago, la tliu niuiu fwituro to bo regarded. Semlle 
—A boy of fourteen and a girl of sixteou Imvo a 
right to cliooao tUeu’ own rcsidonce, TIio provisions 
of fcho Guardians and. Wards Act VIII of 1890, and 
the cases on the suliject in the English and Indian 
Courts considered. IiV inn jiattkb oi? S.UTiuu 
Jainoo r. AnsAiid . I. L. R., 18 Bom., 307 


10 . 


Appointment of 


Qaardiati — Ouardians and Wards Act (VIII of 
XBOOtJ ss* 9 oikf H — Application hy ct, CliTistiun 
father to la appointed yuardian of his Hindu 
minor son — Matters to la considered by the Court 
< 1 * appointing guardian.— A, wlio ivua originally a 
Hindu, but afteru-ards became a Christian and 
abandoned his family resideuco, apiilied to bo. tho 
guardian of tho person of his minor sou. On tho 
objections of tho putcnml and maternal uncles of- the 
boy that under tho circumstances of the caso tho 
father was not fit and proper person to bo appointed 
tho guardian of tho minor , — Hetdj although tho 
father is primdfacia entitled to tho custody of his 
infant child, ho can bo doprivetl of such paroutal 
right if tho circunistauccs justify it; thei'oforc in a 
caso wliero a child who was brought up as .a Hindu, 
nnd who c-xpressed a desire to remain a Hindu, and 
was living with his Hindu relation, who was main- 
taining him and was looking after his education 
properly, it would not be to the welfare of tho child 
that ho should bo handed ovei- to tho father and 
brought up in the Christian faith, and that tho Court 
below, under tho circumstances of tho ease, was right 
in dismissing the application. Moeooot LahSisoh 
vt Nojjojja* CnusDBJB Saonx 

' [I. D. R., 25 Calc., 881 

2 C. W, N., 379 


CUSTODY OF CHrLDEEN— coac/arfeoT. 

she thereby ceases to be a proper person to- be en- 
trusted with, the education of thb children of her de- 
ceased husband. If tho Court finds a case made out 
for its iutci-fereuce, it will not bo deterred from the 
cxcrciso of its powers because the persons setting it iu 
motion may bo actuated by motives other than the 
interests of tho minor. Special leave having been 
given to appeal to tbo Privy Council, the order was 
uphold. Skinkeb v. Cede . 10 B. L. R., 125 
[14 Moore’s I. A., 309 : 17 W. R., 77 

S. G. In High Court , . 2Tr.W:,275 

12. Tarent and child 

— Interference mith natural rights for the benefit 
of the child — JEquHy and good conscience . — Plain- 
tiff, a Prahmia widow, sued to recover ha' illegiti- 
mate infant child from defendant, to whom she had 
entrusted it since its birth for nm-turo.. Held that,, 
it being proved that tho plaintiff was leading an im- 
moral life, the suit was rightly dismissed. Vek- 
KAS13U V. SAViTEAiiJiA . I. L. R,, 12 Mad., 67 . 

CUSTODY OF WIFE. 

See LlAiioiikD,ur Latt— C nsronr or 
WIEE . . . . 5 B, L. R., 657 

[13 B. L. E., 180 

CUSTOM. 

Sea Cases undeb Hindu Law— Custoit.' 

See Cases undbe ■ llAnonEDAN -Law— 

. Custom. 

- See Cases endeb Maeabae Law— Cus- 
tom. 


11. Mother’s right to cuatody 

— Quardian — Act IX of 1861 — Marriage of 
JUahoinedan mother with Christian in Mahomedan 
form . — A child, the offspi'ing of a Christian marriage; 
was living after her fatheris death under tho protec- 
tion of her mother. A married man, a Clu'istian, 
came to live with her mother, and, in order to lega- 
lize their intercourse, ho and the mother became 
Alahomedans, and were married iu Mahomedan form. 
About three yeai's after, when the child had attained 
the ago of fourteen, some of her relatives applied for 
an order, under Act IX of 1861, that tho girl bo 
removed from tho guardianship of tho mother and 
her second husband and placed under a Christian 
guardian. Tho girl deposed that she wished to 
remain with her mother and to become a Mahomedan. 
Held by the High Court in ^uting the application 
and appointing a guardian in place of her mother 
that a Judge, in the exercise of his jurisdiction 
under tho Act, is justified in having respect to the 
religion professed by the father of a minor, and 
in passing such orders with regard to the custody of 
the person of such minor os ho may hold to be in accor- 
dance with wiiat would have been the minor’s father’ s 
wishes had he been alive to express them._ Where a 
mother under colour of a change of religion forms a 
connection or leads a life which, by persons profess 
iug her husband’s faith, would be deemed immoral. 


of Trade. 

Sea Saxe By Auction. 

P. L. B., 16 Calc,, 702 

1, ^ — —Origin of custom. — A custom, to 

bo valid, must be ancient, must have been continued 
and acquiesced m, aud must be reasonable and certain. 
LAiA V. Emx Szaau . ' . I. L. E., 2 AH, 49 

2, Efltect of custom — Written 

contract , — Custom cannot affect the express terms 
of a written contract. Indue Chund ee Duoae a, 
LacumiBibi . 7 B. L. B., 682: 16 W. R,, 501 


— Custom contrary . 

to law of inheritawe. — Custom, when it is ancient, . 
invariable, and established by clear- _ and positive 
proof, overrides the usual law of inheritance. Kns- 
lOOEA KoOMABEE 0. MONOKUB Deo. Gqvebnment 
V. Monouub Deo . . • W. R., 1864, 39 


4 , U- Custom regulating 

uccessiorij Iroof of < — If it is contended that the 
accession to property is regulated by any special' 
rmily custom, that custom ought to be alleged and 
roved with distinctness and certainty. SbebmjVH 
fjIAH V. Pabathan Vitib Maeva CoOfHV Umah 
[15 W. B„ F. O., 47 
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CD8T02 £ — coniinuedt - ' 

6. . - • — — — Fanitg etufoat^ 

Intermarriaffeii — To cstAlilish a family custom at 
TSiiaDce with tlie ordmuy law c{ iiLhcntaocP, It i« 
necessary to show that the nsags U aoeieut and has 
been in\ariable, and it should be established by dear 
and positive picof. NcQenssb NabAIH e.BVQHoO* 
NATU Nabain Dbs . . W. H., 1864, 20 

G. — ' Cutfoet confrarg 

io ll\ndix ^4io.-~TVhere a custoin according to widen 
the Ita]ah8 of Beetbhoom had granted a right to a 
share of property discnhed as "Shabak mehals” 
appeared have been always tceognixiad by the 
Courts, it 'nas maintained, notwithstanding that it 
was in contravention of the ordinary Hindn law. 
KiL IfABQUB G0S3A1CEZ «. CaCIOlEft AfoOCUEE 
UossAMES . . . . 22 W. B., 807 

7. - — — Custom contrary 

to XimitotioH .lets.— Xo custom can be admitted 
to oremde the provisions o£ the Limitatkm Act. 
hlOBANIAl. JZCBABD f. AUBATUI, BeCUABBAS 

[L L. n., 3 Bom., 174 


CUSTOM— oontiHued, 



to be so well known and arautneed in that it msv bo 
reasonably presumed to have been an ingrcihcnt 
tacitly imported by the parties into their contract. 
Jnaaotioara Gaoss c, SIaxics CsrsD 

C4 -W. B., P, a, 8 
7 Moore's I. A., 263 


£<eh Satn, 3 Mad., SO, followed. MApaATHAT 
BAOJUTlKBSAy. BAIS&UHVA BAOOATSKbBA 

£4 Born., A. 0., 113 


variance with both Ulndn and Mahome^iaa laws. 
Mabomso SlhlCE r. Haji Asueo. Haji Absola 
HA)I ABOSTAtAS C. Ha?! ABUBS 

(X. Ia B., 10 Bom., 1 


tiif hired a pair of horses at Ootacamund bum the 


[W. E., 1894, 20 
— 2raJlonudan lav 


of sorb a custom in such district. KcMil Itivi r. 
AsuVh Azii . . . L Ii. B., 6 MaA, 103 

15.^ Zand teparalrd 

/root estate 6y eJanys {a course of ricer — iVhca a 
l^y claimi land separated from hit cstato by a 


[1. Xb B, 14 MaA, 420 

10. — ^ .. - — .. Salt — Sxehanga 

—Tradt Ktag^^Conlraol Act, tt. 49, 77, 92, 161— 
JleUterg of cotton to cotton preit—Trantftr of 
Froptrly Act, *. 1/8— Oicaersiip of cotton , — AccorA 
ing to mercantile usage in the cotton trade in Tat*> 
corin, where a dealer delivers cotton to the owner of a 
cotton press, not in pnisnance of any spemslcmitiact, I 
the propcity in the cotton vests in the owner of the 
cotton .press, who is bound to gU e the merchant in ' 


[3 B. Ib E., P. C , 5 
U W. B, P. a. 42 
13 Moore's X A., 1 
Set also BusESSirsBATn r. ironESSisDoxsixan 
CUB.IbE.,2e5 
18 W. B. leo 
lb B., L A., Bup. Voi, 34 
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DlGEiiT 

ClTBTOM 

iU, — Cut'i>it» Os to 

trjinfri'ol'ilili/ of lciiuri's.—\n jva iiKiuiry uk to 
wluthir U’)iuri:.j oJ a ctrt liu rlaui tiro trnu.iJc)r>i,blo 
uro'rdin^' to 1. cal cu.ilt.iij. U h rtuilicinit iftlurofu 
onUililo oviilitico of tlio oxii>‘.aii;c uiul nullijuUy o£ 
tlio citsUiHi, and iiotn: to Die coji t mry ; tin re is no 
iuci-mUv fi'f the ivilui.v.v4 to lit iniy'i'artieuUr timo 
fp’tii iviiicli fcucli tctinria ijtcatuo trtinsr.Ttiblc, Joi’ 
iuditu;.' ilooKititjiii; e, DooiiOA >»'aijaj.s‘ 

[U W. B., 340 

17, J'rc-evoyticii — iVc* 

cuilhijs 111 forntr aitita.~Tlio lin ccodiagi In two 
/i riiii r suliis, ivln rc. uinlcr similar drcumtitiiiicin, 
llii v);,;k till! lAcrcif-o of Ike rl^-lil irns iliii>utc»l on other 
tjrvnimli, the ri^hl of iTi-cmiition aval admUtcil to 
OAltt, may lie rictivnl in evidence in nupjmrt of tho 
ciistyiii. ll.uinuij Ciiuytiiiii iS'ATit HiawAd r.'l'oMKK 

lii^wAic 7W.B.,210 

10. . .. — " “ Jltstitf-i-chaha- 

"“/ViViife salt — .Va/e ia execution o/eUcrce , — 
of a, custom whereby tlie ramiinlAr of sv village 
id cutittiil to oiiC'fuur'h of the {mrcltase'dioiiey ivlicii 
u iiouse iu the village U iedd jirivate.ly ia not jiroof of 
a nimllar onsioai in ruiKcfc of nale.j in execution of 
ilccrcta. ivALIA^• l)Ai c. HiiAotnATiir 

[I. L, B., 6 All., 47 

10. — — — — Right to tmler 

xcashcil oshiee . — if'rcc.t — Lonls of iiiniior.— Where 
a jilaintuT sued fer ilama.ti'.'i for value of timber car* 
ril'd away l>y (Jovemnieut after lieinit washed on to 
his islate, and to luive hia tijjht doclarcd as Uitainst 
tiovenuniut to all timber that in tlie future may be 
washid on to his estate. JletJ that it was not ucces* 
wry for idaiulifl: ty predua’ di/tumcntary evidence iu 
*uj>i>ort I'f the rl^hti or some decree or decision of 
ceiiipeteiit .autli'irity istahli.dnnj' the cuatnm. Lords 
of nunors are allow id t<» vsUihliah rii^hts to wrecks, 
etc., by louj^-conlinncd and adverse assertion of, and 
enjoyment nmler, such claim; and the plaiutilT was 
(mtitli’il to liAve tho iinestlon triid by the evidence ho 
lud adducal. CitUTTUU L.VXJ, Suiou r. Goveux* 
AJE.ST . O-W.B.,87 

20. — — Ohsercations on 

the Use of Looks ofhislorg to grove focal custom . — 
Observations on the use of books of history to prove 
lec.il custom, and on the position as hftids of their 
caste by custom of the representatives of the ancient 
soverciuus of the West Coast. Vaelauha r. JfAiiD'* 
suuAKAK . . , I, Jj, B., 13 Mad., 485 

21. Local custom — 

Rom. Reg. IV of 1S27, j. 2G — By s. ‘M, Keguiation 
IV of lS:i7 (Bombay), tho usage of the district m 
which a suit may arise taJees precedence over the law 
of tho defendant iu tho deteruiiuiition of civil suits. 

By local custom iu the Broach district, wuqf laud left 
as a religious endavvnient may bo mortgaged, altliQiigh 
such practice is contrary to Jlahomcdan law. Abas 
A xi ZBxrx Abadix r. Guulah Bouasmad 

p. Bom., 36 

22. — Fropf of exis- 

tcnco of custom — Information dertretl from de- 
ceased persons — Rcidenve Act, 1S7S, s. 32, si<h-s. (Sji 
ss. -10 and 60.— A witness may state his opinion as to 


V CASE:?., ( 2018 ) 

CUSTOM — continued., 

tho existence of n. family custom (in this case prl*’ 
niogcniture) and give as tho grounds tliercof ioform- 
atmn derived from deeiased persons. But it must bo 
jadeiJendent ophiinn based ou hearsay, and not on 
mere rcpititii.n of hcamy. See Evidence Act, 187U, 
s. 32, Mib-s. (6), ss, '19 and GO. Its weight depends on 
the ckvractcr of tho witness nud of tlio deceased per- 
suiH, Oauuiiudjiwaja P.\K3irAn Sixaii r, SAi'Anaif- 
i)UW.\jA 1*A113UAD .Sixoir . L, E., 27 L A., 238 

33, — Custom of inheri- 

tance to Lhagdari tenures in the Broach district . — 
Tho custom in tho Broach district of raalo first 
couoins succeidiug to property held on tho blmgdari 
tenure in preferetico to ibiughters or sisters upheld 
in a Ciise in which tho bliagdurs were JIahomedans. 
ll,u Kuedv c. Dasu L.uii. . 6 Bom,, A, C,, 123 

24. 1 ; — - Rhagdari tenures 

in Rroacli — Inheritance — Special cuslom — Prior* 
ilg of nearest male relative to daughter or sister . — 
Tile jdainlifP, ns heir of her father (a deceased Hindu 
bliag(bir), sued tho sous of sisters of her father’s 
paternal undo for pcsscssiou of certain bbagdari lauds 
situate in .a village in tho Breach collectorate. The 
defentUnts pleaded that they were entitled to the pror 
perty under a special custom regulating tho succes- 
sion to blmgiLari lands in tho collcetorato of Broach, 
under which custom, ou tho death of a bbagdar, 
whither Iliudn or MahomeJan, without male issue, 
his nearest male relations (after tho death of his 
widow), whether sprung through lualo or fcmalo rela- 
tives of the deceased bhagdar, succeed to his bhag- 
dari lauds to tho cxclusiou of his daughter or sister. 
Held that the custom alleged was sulliciently proved, 
and that the defendants were entitled to retain 
prsscssiou of tho bhagikir lands iu question. Per , 
Curiam, — ^'fho custom alleged being, if not universal, 
at least goueral, in tho Broach collectorate, it should, 
in the ease of any particular village, at any rate on 
evidence being given of its continuance iu ether simi- 
lar adjacent villages, if net in tho particular, village 
itself (tliuugh it would always bo more satisfactory if 
tin’s could be done), bo held still to survive, unless 
and until tho opposite party proved the adoption of 
some other custom, or of the ordinary rules of inherit- 
ance. in tho particular village, or, failing such proof, 
tho gcncr.al prevalence of such rules or sucli opposing 
custom iu other similar adjacent villages. Queere — 
Whether males sprang of male relatives of a deceased 
bhagdar have priority over males sprung of female 
relatives of tho same. Qumre — Whether a daughter 
or sister of a deceased blwgdar is wholly excIudM, by 
tho custom, from tho line of inheritance, or would, 
on failure of male relations, succeed to the bhagdari 
lauds. PaAXJiYAN Dayaeam v. Bai Beta 

[I, Ii. E., 6 Bom., 482 

26. Wajih-ul-urs — 

JEcidenca of village custom — A wajib-ul-urz is not 
a mere contract ; it is a record-of-rights made by a 
public servant ; and therefore, without attestation or 
esecutiou by the proprietors of the mouzah, it is en- 
titled to weight as cvidcucu of village custom. Da- 
jjEE Dor V. Enaii Am . . 3 IT. W., 385 
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UtQESt OF CASES. 


( 2050 ) 


CUSTOM— 

• 28. Ceu, Zety of— 

-Wgjib-uUvrzC—Seld ttmt tho mention ot UiQcna 
in ft Wftjib.ol.ors i« no! conclnure proof ot tbft euft 
tom or usage wbUb gives the right to lev; the cees 
against persons not pe^es to it. Btu Cavan r. 
ZAnooaAuEnur , . 1 Agra, 124. 135 


co'parccners and their tenants who were no parties to 
it. Pvcnoo «. hUsouBn Tau. ABSvnooi.Aii 

£3 Agra, 217 

28, — Beeor4 of tttt 

ho nffiJmrvf rtflfrw.— Tim fart that n reea Iniable 


[L L. E., 2 AIL. 49 
29. ■■ ' ■ ' — — ' — J/aaortat rf««s 


CUBTOliC — continued. 


tioa at a right and of its reosgnltion or eoforccmeot, 
ranging over a long period of time and in ranous 
plae^ ahonld he shown. Ss£a CtiVBX Einnoo r. 
Gooboa Bvbswab . . .3 Agra, 183 

33, — -■ ■ Suit for pre- 

tmpUonSttdenci—Jieereei tnfore\ng -In 

a suit for pre-emption based on custom, evidence of 
decrees passed in favour of such a cnstoin, in snitg 
in which it was alleged and denied. Is admissible 
evidence to prove its existence. The most satisfu- 
tor; evidence of an enforcement of a custom is a 
dnsl dwree hnsed on the rustom. f7«i>‘«u ImiI v 



Bnfsnch » enstf m is not established by one issUnre, 
Tota Bau V. Uosi^ Lai. . • 2 <&gra, 120 


at ft certain period of the year, fbr the purpose of 
rolUvatingindigft .ffe/d by the FoU Bench tliatthe 
word "hhoshi''' used in the wajib-nl-ura indicated 
tW the land was only to be tatea with tbeocev* 
pancy-tenaot’s consent, and the document created 
no nghi of the natare aliened, namely, to take the 
land despite the tenant. hBrouABAir c. BiiAlxo 
Pbamv . . ■ . Z. Za B., 7 All, 880 



the enstom the bnnlca of proof ; and in the kune 


is not 

sate ft 
To 
entar; 
van*. 
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CUSTOM— coMftnwecZ.’ 

o£ pre-emption, wbicli was baaed on contract and 
cuatom as evidenced by the wajib-ul-urz of a 
was dismissed by the lower Courts on the ground that- 
any contract which might be founded on the wa 3 ib-mK 
urz was not binding on the vendor-defendant, as that 
do™ent did not bear his signature and the lower 
Appellate Court. attached no weight to the wajib-ul- 

urz\s proof of the custom was to 

was drawn up when Eegulation VII of 1^2 was m 
force, and at toat time there was no legal P^^ump- 
Hnn of its accuracy. The claim was dismissed on the 
ground that the plaintiff’s evidence did not prove the 

Icistence of a custom of P“fSf,rt'ha*d \md fu 
mu that the lower Appellate Court 
dealing with the eiddence, and that, f 
■narticular waiib-ul-urz was made before Act XIX ot 
.iS Sme iirto force, yet the weight which would 
attach to its entries, both as proof of “ 

■u’ell of custom, was very strong. Isri J* 

^ T T T? 0 All S76^ referred to. 

Ganga> L i. iCo A o/u, icj-c 

. siAD HASAillJ-MtrailALAI. L I*. E., 8 AU., 


— Wajib-td-urs- 


_ j 7 _,„ Tf. Via,vto<^ been alleged that an 

“C»“p”S 

objections, that the High t.ourc uaa^^^_^^^ ^ 

caused au ^ . jjjg oti^cca o£ the 

?i?‘“e2h»S law e£ d«.nt. MohAHam, 
IsMAii Khan «. PioAyAT-OT-gssA ^ 


DhaUhura — 


^"^•■7 7 ,7 What is the extent of the 

AZtoeinZ f dhardhura to regard 

applicabihty of the ^ of Eegu- 

to allumal lff„|J®”^^g|EB.OOD-DEEN Ahhed V. 
lation .XI of IBaJO. x>asx,jha ^ ^ ^ Agra, 1 

Oomeepeh . • • •_ Ap- 

fSmm, ./ 

f^'r\■r^^Pa to .! 


plicability thrown up or formed by 

ihai-dhura applies to M 

fluvial action it ia equally applicable 

a number of tracts of land severed by a 

to chuekee fonmtions o river, and yet pre- 

sudden change m ®te and surface after the 

.serving their “ty isite t^^t 

severance, must „ ^;*^OiiEn Shuee- 

of the custom. Kathahee r. 3 _^gi.a, 189 

OOP-DEBN . • • ^ -rShavillWa . — 

39. - . - - 


OUSTOMr-ronft'nued!. 


the vague assertions of witnrtses, but by a sufficient 
enumeration of instances. ' Iseee Sraan «. Shuetje- 
oopEEN ' . .1 IT. "W'., 142-; Ed. 1873, 224 


40. 


Dhardhura — 


Beng. Beg. XI of 1825, ss. 2, The question 

whether the custom of dhardhura applies to lands 
gained by gradual accretion only, or also to lands 
which have been separated from a mouzah by a sudden 
change of. stream, must be determined in. each case 
on -the .evidence 5 for although the Court -would be 
disposed to scrutinize with care evidence, to regmd 
to a custom which would have the effect of. p.assing 
from one owner to another lands long held and. en- 
joyed, and of Wliich the character is in no way altered 
by river action, yet it cannot, be said that such a 
custom can to no case be established and given effect 
to. Zatiganee v. Mahomed Shurfoodeen, 3 Agra,- 
189, Isree Singh v. Shurfoodeen, I N: TF.,-142,_ 
and Bajendur Pertdb Sahee v. Laljee Sahoo, 20 
W: B., 427, referred to. Srer Aii v. MumH-yn-PiN 

[I. L. E., 6 Art, 479 


4L 


Validity of ouatom— Poioer 


of &ome of mirasidars to bind co-oimiers of milage 
lands. — ^A custom that some only- of the mirasidars 
of a village fliould bind the co-owhers of the village 

lands is valid. ANAMPArEAN v, Detaewa;^an . 

[2- Mad,, 17 


42^^ 1 .y,...— j. — 

Dolieu of insurance — Evidence of average -ioss 

—Certificate «»aAiy'oaJ,— An alleged usage that 

the maltoians’ certifleate is . deemed to be . conclusive 
evidence against the under-writer without production 
of manifest and account sales, and that upon proof 
of the certificate alone and of the policy the owner 
is entitled to recover his average loss, caMot be up- 
held, such not being a reasonableusage._ E^oepas 
Bhagipap «. KESEisma Mohahpap 1 Bom., 


-Usage ofmangrole 


^ ^ w//r/ 

cusUm—Broher varying ccaZracZ.-— A custom which 
illbws a broker to deviate from his mstructions is 
unreasonable, and the Courts of law, will not enforce 
r Aepaea KAfH KABSX Kx 3 HA^^^_C^-a^^^ 


Unreasonable 


Tbe rartom- ”* oppos^ 


of hrivacy-fiigbfofbdilding aud io 

irection of building.— h curtommy right of,P«vacy 
under certain conffitions exists in India and m the 
North-Western Provinces, and is not unreasonable, but 
•merely an application of the mamms sic^ utere 
uTut alienum non laedas anMfcar^ «o 
vrovrio solo non licet quod alien noceat. In the 
casf of a building for parda purposes, newly »ected 
without the acquiescence of the owner of an ad 3 acent 

bSn site, a cuatom preventing such_ owner -from 

L b^ilW as to interfere -with the privacy of. the 
&,t new building would be unreasonable and con- 
lirst new jo-™- But if such ad 3 acent owner, 

TnaS .n.w.d i. »igkW 

SSet aS o«»eq««»a, to incui «ipe««. la coaa.t- 

r «!. a taildmg r 

S1i«*p?S“ buUdi.g.™.14 .««' 


-— Customary right 

- . • • _i>- .*# 7 . 
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CUSTOM— «oni>nKei. 

tadia be unreaseoable. Gosu P&A&iD 
Biino. . . . L I* B., 10 AIL, 358 -] 

' 45. C*)lcm<u-y rigii 

— Foctf Mctuarr/ to tsiahlith the isitit»fe of a 


I . * daring the 

' ' , , rt, on the 

the BMd l&nd 
.e followe — 

That v&rioue mirane, vihese cumectlon with each 
other 1$ not est&bluhedi have ^vUhln a period of 
tventy fears or ao pUocd tszias spon land and snog 
»> tliat thii finding of fact did not 


there.” 

neceaaanly in Uiv lead to the eonelnalon that 
there waa a local cuetom by rirtne of which the- 
caecment now claimed b; the defendanU waa 
acquired, ^There a local custom excluding or 
limiting the geueral rule of law (a aet up, a Court 
should not dedde that It 'exists unleaa such Court 
u satisfied of Its reasonablenese, and its eertaint; aa 
to extent and application, and is further aathfied 
b; the erideace that the eniofment of the right 
was sob bf leave granted, or by stealth, or by 
force, and that it had been openly enjoyed for 
such a length of time as loggests that origmally, 
by agreement or otherwiee, the usage had beoome 
a customary law of the place In respect of the 
persons and things which U concerned. Evas 
Szxo. Mauuair. . . LI,. iU, 17 AIL, 87 

Reversing on appeal under the Letters Patent 
MatatAa v. Evas Sbh . I. li, B., 18 AIL, 178 
48, ■ — ' — — . . TTiage Mttporltd 

nt term of a contract^Practxee on a particular 
e«tate._Ia order that the practice on a parUcuUr 
estate xoay be imported as a term of the contract 
into a contract in rnpect of land in th^ estate, 
it most be shown that the practice was knows to the 
person whom it u sought to bind by it, and that 
he assented to its being a term of the contract] 
and when the person sought to oe bound by the 


CUSTOM— concJuifed, 


47,- — CustoBi of burial 

— Xocal euttom — Sight eZaimed by a certain tecUon 


[L L. B., 23 Som.| € 


CUTCHI MEMONS. 

See Uitmt; Law— I xQSBrtiJieB— SpECUi 
Laws— CPTC st hlzuonB. 

[I, It. B , 8 Bom., 116 
X, L. B. 10 Bom., 1 

See Blimp Law— Joist PAViiy— D sbtB 
ASS Joist Fauilt Bpsisbss. 

[I. L. B, 14 Bom.. 188 
See UiBOtnsAS Law— C sTOQi Mhuoss. 

(L Ifc B» 6 Bom,, 462 
I. li. B., 8 Bom., 116, 153 

Set PhOBATE— POWBB ,OP Bias COPBT 
70 OSAST, ASS f OSH OP, 

[Z, Jd. B., Q Bom., 452 
Set VTui — VALlBiry ob Win. 

[L Ii. B, 10 Bom., 1 

CYBEES PEBFORMANCE. 

See Wiu,—CDX3tavtytl02T . 1 Mad., 4.29 
[L I,. B, 1 Calc., 303 : I.. R , 3 L A., 32 
L L. B, U Gala, 681 
L li, B, 13 Calc., 183 





